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FRON t L/UNA - Ito Rowan Gatther

SUBJECTi Trust Territories and 1:he United l%a1:ions
1

BaekKround z

UNP drafted and oir_ulated around to Defense and
Interior a plan for the lucre of the U.S. Territories
end the Trust TeEPttory of the Pacific Islands. In brief.
it was proposed that _ Bake an effox_¢ to provide for a
terminal status for our territories and for the TTP_
which assures their contlnuin_ association _ith the U.S.
while meeting our obligations under the U.N. Charter and
the Trusteeship Agreement. The proposal called for a
status which would not foreclose later alternatives such

• as independence, statehood or some other status "upon
mutual consent".

Interior, which is reluctant to accept all of the
premises upon which UNP's program is based, auch less all
of the p_oposals i has put forth three leKal arguments
upon which you :wAll probably be oalled to oomment. These
arguments are :

i. The Trust Territory and the U.$. Territories
oould not be honestly represented as havin_ become
eelf-governln_ in the sense of General Assembly Resolution
ISkI(XV) unless Article IV of the U.S. Constitution were

first amended. Resolution lSkl, Principle VII(a) states:

tFree
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"Fr_e association should be the result of a

free and voluntary choice by the peoples of the
territory concerned expressed through infor_ned
and democratic pr_cesseso I¢ should be one which
respects the individuality and the cultural
oharacterlstles of the territory and its peoples,
and retains fbr the peoples of the ter_,itory whioh
IS associated with an independent State the
freedom to modify the status of that terrltory
through the expression of thelr will by democratic
means and th?ou_h constltuTional processes."

Th_s is Interpreted by Interior as requirin S the U.S.
to _ive the people of these areas the unilateral right to
chan£e their form of associatlon with the U.S. If not,
they are mot "self-£overnlnp" within the meaning, of 15_I.
Absent a Constitutional change, Interior argues, it would
be impossible for the U.S. to accord %his right because
Article IV of the Constltutlon gives to the Con£ress power
over the territories (Self-governing or otherwise).

2. If it is const_tutlonally feasible to comDly with
Principle VII(a) of resolution 15ql, Zhen the result is two
classes c:f U.S. citizens--those who have the ri£h% to opt

out of the system and those that do not. (Interior does
not spe_ll out any legal content Jon, but the inference is
that there is some constitutional prohibition involved.
One argument mlght be based upon Article IV, _ _, "The
citizens of each state shall be entitled To all privileges
and immunities of citizens in the several states." If one

citizen could opt out of the system and another could not,
This provision would be violated. )

3. The Trusteeship Agreement does not require the
extent of integration pressed for by the State Department.
The status of a mon-self-governlng terrltory would meet our
legal commitment.

Discussion :
in , n ___

I. The need for an amendment to Artlcle IV.

Article IV, Section 30 eontalns the following para-
graph x

"The
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"The Congress shall have Power to dispose
of and make all needful Rules and Re_ulatlons

respecting the Territory or other Property belong-

in8 to The United States.,.."

The answer to Interior's argument lies in the fact

that A_tlcle IV _ants to The Congress the unmestricted

authority to deal with UeS, property or Territory in the

manner in which It pleases. The Supreme Court in the
Reeves 8 Allison csse stated tha_, in exercisinE the power

_Snzerred upon _t by Section 3 of Artlele IV of the Con-

8titution, "Conzress is not subject To the same oonstitu-

tlonal limitations, as when it is lezlslatin_ for the

United States. ...And in general The guaranties of The

Constitution, save as they are limitations upon the
exercise of executive and lezislative power when exerted

for or over our insular possessions, extend To Them only

as Conzress , in the exercise of its leF_islative power over

territory belonziny to the United States, has made those

_uaranties applicable." This lanEua£e infers thattthe

Court's _nterpretation of Section 3 is very broad indeed,

In actual practice, The United States has _.overned
territory with certain restrictions. The Trusteeship

A[reemer% for The fcrmer Ja=_anese Mandated Islands, which

was approved by the President pursuant to authority Eranted

by joint resolution of the ConEress, restricts in various

ways the ab_llty of Con._.r_ss to administer them• In the
case of the Philippines, The Senate adopted a resolution

disavowln_ an Intention to annex the islands permanently

andD in effect, left to the local inhabitants the decls_on

to obtain independence which was exercised when they voted
to accept their constitution. The Supreme Court in
Nooven E Alllsen v. Evatt found no constitutional 4iffi-

6u_ty In the _rant o_'_n'_ependence to The Philipplnes•

The Philippine ease approximates a procedume that could

be followed by the inhabitants of the U.S. Territories

under the p_oposal by the Department of Starer _.e., The

ConEress would act _espons_vely to The freely expressed
will of the inhabitants of the territory,

Puerto
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Puerto Rico may also be in point. (Interior has said
of this subject: "In my _udRment we engaged in misrepre-
sentation when we implied in 1953 that Puerto Rico's status
could be modified only by the mutual consent of Puerto Rico
and the U.S.") In a memorandum from Hr. Phleger to the
Secretary (on which you were co-drafter), it was stated
that Puerto Rico would probably not be held to be an
incorporat:ed part of the federal Union, but even if it
were, "there is no authorltative precedent for holding that
incorporated territory cannot be ceded or granted
independence."

2. Unequal citizenship.

Assum_n_ that Interior would make a leZal arEu_ent on
this point, Y cannot th_nk of an argument which could be
upheld• Zf based on Section 2 of Article IV, that preva-
iler applies to the citizens of "each state". The Depart-
ment's paper concludes that statehood Is presently out of.
the question. The question would then be the applicability
of this section to an associated territory. The Suprere
Court, in Hoovcn _ All_son v• Evatt stated that a territory
such as the Philip[_ines r.ay not---_sub_ect to and en_oy
the bcnef:{ts and protection of the Constitution as do the
States wh:[ch are united by and under it• Thus a distinction
would a=_pear to exist between a state and a territory for
the purpose of appl_cation of the Constitution.

I would doubt that such a problem would exist were
the U.S. to grant statehood to one or all of these terri-
tories since it would undoubtedly then be assumed that the
option of statehood would be a final one.

3. The Nature of Self-Government.

Article 6 of the Trusteeship A_eement says in part:

".. .the administering authority shall...promote
the development of %he inhabitants of the trust

territory ;oward self government or independence
a, ma Z be M_DroDrlaze %0 _ne particular clrcum-
6'tenses of _e _rust territory and its 5eople and

._he freely expressed Wishes O_ the peoples con-
cerned•..." (Emphas_s added by Interior.)

Interior
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Interior argues:

"I should think a respectable argument could be
made that the status of a non-self-governin_
terz-itory of the United States, g_ven the history
of other such Terrltorles and given the repre-

i santatAons which we could honestly make concerning
the probable future of this one D is a step 'Toward
self Eovernment'. If such an argument can be made,
and _f there are no pollcy _easons to militate
aEainst making it D %hen the Trust Territory could
presumably become a non-self-governing territoz-y
of the U.S."

The difficulty with this argument that the term
"self-_evernment" has been defined by the General Assembly
in Principle VI of resolution 1541,

"A _:on-Se]f-C_overnin_ Territory can be sa_d
to have reached a full measure cf self-_,overnment
by:

"(a) Emergence as a sovereign independent
State ;

"(b) Free association w_th an inde_ndent
State ; or

"(c) Integration with an independent State."

(The U.S. abstained on the resolution.) Principle VII(a),
quoted above, F_oes on to define the requlrement of free
a ssoc ia ti on.

Thus it would be argued that resolution 1541 would
present an author_tatlve interpretation of "self-gcvernment",
incompatible wlth %hat advanced by Interior. Ut'P has
informally stated that Interior's interpretation As
polltlcally unacceptable,
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