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SUBJECT: Negotiating Proposals and Prlrnary Legal Issues
Concerning the Trust Territory of the PacHic

" Islands (S)

I have the following preli_nary comments and

guidelines concerning negotiations with representatives

of the Mlcronesian people and addressed to the future

status of the Trust Territo'ry of the PacLlic Islands. ' ' -"

I. At the outset it appears that we no

longer can cons'ider as one of the options

avallable to the United States a continuation of ""
I

the Stxategic Trust Agreement with a phasedown

of Z0 to 40 years. H]this were possible, and.lf

the United Slates did not foresee its interests

extending beyond this period of time, it would

offer fewer polltical and legal difficulties than .

._._' .;."
any of the other options. Moreover, if the .:;.--- V-- 5.;'e_.,r :-,:'::":".- .: .

phasedown were done effectively the Mlcronesians- 5";."..'.'_:-l:_

!

" ' 1O: 4i.,'}457
- • x

x



•:_/ . £

", " :2 "

',_£:2.!!;;_ might durin I that period of phasedown be

" conditioned and oriented into a friendlier .£ i .-
-i'.....2:_ "- ; - .

I

• : r tlon _Ith the United States than now -- .
.." •., .

• " ,- . appears to be the case. In other words, the

,.",. . ... ,

-". Strategic Trust Agreement gives us clearly., '.t." " . . • " .

' _" 2 .. - "
•/?i i ..

,. "£ , expressed powers over the islands. Once ..
"_i _ "Q . . , . • . -"

;?' = • that agreement becomes void. or is rendered "

' _i;!" void, our future ' rights or. powers depend •upon

:__ what we negotiate.

)'

: : _ _ Z. I am concerned apart from the above
21¢-, 2

: remarks with the possibility " which is not remote -

". _,. ,..

:__:" -_ that any negotiations wUl necessarily intrude • ..

either the Security Council or the General Assembly.

, ,:2.: • "colonial" committees (committee of 15) into the -

" picture, The Security Council's power to enter into
,,:"

_., - these matters appears to be clear from the fact

_". that it was directly associated with entering Into

-

: : the Strategic Trust Agreement with the United

" States. The United States I "veto" power in the
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,_-,_:_.:_._

:_:::':_-::;: Council Is in my view . In.ulflcient
, • :. • . . ;

to provide us withadequate as.urance that our

p .itlon  Ube0=epon"-"_: : cally acceptable. ::.._

_'""_ committee of |_. And. in any event, the

: • permanent members of the Security Council

_, ::: :' " are free to veto United States actions (I$

:i:.._:;_; . ._ Article 83 - UN Charter). --
.. _o

i_.;!:j:.;::•'_.";: 3. Until the positions reached between the

:; " _ - United States and the representatives of the Trust

_".} "_' Territory have become clear, it is premature and

.....,_:. futile to provide a detailed legal analysis of the "

impact of those positions. The papers which have

:.. bee= submitted to me for review in.care t_at the
_., ,,

' negotiating positions are flexible and. therefore.

the outcome of negotiations cannot be predicted.

• : The positions to be taken and the negotiations will

•. depend primarily upon polltical _actors and the

:• exercise of political judgment.

419.459/
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• ' nscL  z D-_ . .. ._

-;_-:_.,_=,_ . .. • .. -., ..'_ .,.. ,-- • _ _. '.

i:ii !i .....• . .. 4.Two major possibilities exist in _:, , • ..
• ... ..:// ' .: ::-• ..5": ";.:_- • . '.i _ _...

• . . . negotiating _th the Microneslans. The Trust
-, _-_._,?*. • "i . . . " •_-,._:.-.,j._ .... .: _. : .,", _. . :, . ... _ - . ,. _.; , ... . . ' . . .,":, . .1. . _, ,

::.•:--;_._,_,_,: :i.-_.:::(• _:!._Ter,ltori, s ,,_ybecome a_,mde_nde_t-rid . ?::..
. . . .-

. . . -" . ' , ¢

•' . _ .s ._verelgn State in the international sense which
• . . _5 -.. _ :. -- _.

p

• :.. means that they would, be -freely able to enter into

....--.- .. -. and determine their relations and undertakings
..- . ,+

:v-...... 'with other States. The United States would then
../"_.,.":,'

...'o,

•::.-._._:.:/,. be compelled to treat the'Trust Terrltorlee

'.....:.:..'. Just as It treats other forelgn countries.
;' , "-'t "

: "".'-"_F"

'...":..,. _ - Alternatively. the Trust Territories may remain
-:F *,. ",..

./:'.f/ . • .

:.. . _bJect to United States sovereign authority,.and ,

, ....._,:-_",_, therefore, ultimate control over foreign and

defense interests of the Islands _vould reside in

: the United States with power in the United _-tates
which

."=. ". similar to those powers/are exercised over other

..:"::- i: _ territorle_. Constitutional and federal practices

, ""-.- relating to this exercise of powers of this kind

• " '" are now well established.

f"

•-." ",:.-, :.- :
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:_: :""-:: " " :.. "5, ThoJalte • of the De rtment of Defense

.. ::;,,::..... ":r " - :; .'".:-'':.':' "..:'.'.: ":'';'':/:-.".-.' ' :.:.-... : " :.. .
..... . '- ' in the Trust Territorle$ are twofoid0 I, e. both in

.: . , - •

,:._r,._,._., • ..... terms of e security and protection of those

:. " territories themselves and also in terms of the

.i(...;:..:.: role they may assume in the protection of other

.-.... : United States interests including but not limited
.-.." ., . . -. .

' . • to the United States mainland and United States
".j:" i-°': "•

_ "..i." terrltory elsewhere. The appropriate means for". _2;:,

• \ • '}. ," . .

:..? .:: . " preserving the freedom and power of the United

..: .

States to act in this way must be expressed in

". language of a very general kind.' We propose

i'-::_:i_!:i;i: the following (without, ihowever, attempting to ''

suggest what legal instrument will be used until

-: . . nego_ation s move forward):

"The United States government may
• ° ,.

" : . exercise any or all of its emergency powers to

.. ... the extent it deems necessary for the defense

and protection of the Trust Territories or

of United States Interests."
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;%.;;..<',i_ .. • ......

',-, ,_,, ":'-.-• '6."Some _f the submitted papers refer to ...

" =:{ " "divided sovereign_." TMI term haj no meaning

_,:...:-...::.__...-- ......-.- ....
<_,..:_,_,_:_, ;,,..._::::.._..... in internationallaw.:,If:It_eUnited Statesmaintains• "*:'¢,_1%i : . ;: ..... " " "

• "' " sovereignty over the territories in an international

•.i<.:;:i:il;il ,en,e S=te, s ereig" over
-" ;.:. those territories even Lf matters resulting to
'_;": =_" an-"¢_ even if "
: ,.:.'..;::," -.

"-,.v.;-:.- " domestic fuaterests,/the power to regulate and .
-:--!:.;:

:<..<v:::=. . control persons and terrltory within the islands
. .-% "C"." . •

. _ l_icronesinnn. A v;a.riety of self-governing

, ":-dL:': . territories are to be found throughou_ the world

• but in each case the local governments of those-

-, territories fall short of ['sovereignty" in the -

sense that they may independently determine

:< " their relations with other governments.
• -... -,

"' "i:";i: _ An attempt to divide sovereignty between

_"::_J"_:_!,_: the United States and the Trust Territories in the

;:-::7 .
• ;. .- international sense is not only fraught with

• theoretical and legal difficulties but dearly with

• •political dLHic_Ities as well.

f'..' , . .

• °..
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_'_-_•_' :/• _ 8.' The negotiationsWith the Micronesians • "

.....": "'_must ina_ny eventreflect what'the United States _ .• :., -. .-

• . ..... " • can.'andcannot do under, lts Constitution In

?i ....... ".... " .;°'.
" " " extending its power over territories. .• These are_" ': _" " t

4

" i I matters, however, which are generall Y to be

•..-'...::-i reviewed in detail by the Department of State; .

_ :/: Justice. and Interior. On the other hand: once ""

" " _ " those reviews have been • completed they should be

. presented to our office for concurrence _nd comment.

_.-::. .... " But it should be noted that as long as the Mlcroneslans

• . ...... _ are treated as territories, the United States ha_..._s

" " the _owerto impose its law and executive orders

as needed to meet protection, defense, and security

needs.

9. Two of the enclosed memoranda call for
\ •

_° comment at this time. First I call particular

._:'i::) attention to the discussion o_ "four non-negotiable

: /./, .. principles", which the Mlcronesians have insisted

on, discussed in the memorandum, dated

410464
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September _'. 1971. by Nr. C.._pman..Assoclate '

• Sollcltor ofthe Departrnent of Interior. 'Since -
p _

i f

' . "- /:::-:?,_ ;.' ;.-.-:':;.i;"thecon_entJ, wh|Ch I havemade a1:xxve to a large •

'- degree differ from the views taken in that ..

- - • memorandum I would be pleased to provide a

more detailed criticism of Mr. Chapman's "

memorandum if it Is needed. --.

• 4,.

I0. The major point upon which I take

Issue with Mr. Chapman relates to how he

interprets "sovereignty" to apply and What he ' .

,. conceives sovereignty to be. On both the"se

--_---- matters l differ with Mr. Chapman in Substance.

II. For the sake o_ ,_ty/-let me re_iew

where theBe di_erences lie. l_irat. Mr. Ch_pr_n

refers tot _ "f_/_-/_70 _-_-_//_/__

-., " resides in the people of Mlcronesta and (in?) _

•
their gUl F c(mstituted government."

4i04
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- • . .:- : IZ,: Mr. "Chapman declares that 'be can .-. ,.-- "_

• - : r _ty...-. ...... . _.: readily agree that sore el in Mlcronesia :..

' ' resides in the people _of Micr'onesia. '" this bein 8

a t'basic foundation stone t_ of democracy."

This position does not apply to sovereignty in

•" the international sense, which is of primary •
• . . _.

.....: ,. -_. . concern, with us here. It must be noted at the

" : ' " outset that the United States must have '

sovereignty in the international sense - and this

_ appears to call forterritorlal status of the

islands. In order to deal with this sensitive .

point - with the Micronesians - it is important to

avoid references to "sovereignty || - an<] instead

to simply declare that in the best relationship

with the United States, which we are negotiating,

- they shall be "self-governing," subject to those

qualifications which we might make for foreign

affairs or security interests - described above.

/
/

• /
/

, , .!._,BET: -__.i_
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<_:__- 13. Secondly. the MicroneslanS declare the

following to _e non-negotlable: "_ ....... " :

'rb. That the people of Micronesla
. . .. - - -. -_'-_.

-.° . ..

• pos s e s s the -right af S_If- determination and "

• +/'."• " may. therefore, choose independence or

i-: : self-government i_ free association with

....: • any nation or organization of nations."

::- : hapm_n notes
r _I. :. M r . C that "if we can agree that

,: _L sovereisnt Y is in the people of Iv[Icronesia. how
... ,_7 _ "

-. '..

:_, can we disagree that tl_have freedom to choose
.... , ,

• whatever form of government or association they

.-_:_:._, wish? " This second condition ham been taken from

Article 76 of the Charter of the United Nations. and

}'ii, i: finds repetition in the _trategic Trust Agreement.

• But Article 7_ is _n objective intended in the

''_: - administration ofthe i_lands, and is worded in

.-. terms of "sel_-government" or "independence."

" which simply means towards self-government

which may be subject to United States control over

....:== 410467
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• - gn ._i _ •+:;":__" forei affairs and security+ interests a+ I have • +--_._• .=,.-..._. _: . • . .

• %+ .+ ." . • .. . + .'C • - • + " • +. .-.. _ .. .

+ .•: noted above, or toward independence and • "

_:_.,...,.._,.,,:.i sovereignty in the"tslands. Article 76(b) makes ._ .

+.

..f.. :. . .; .. this clear; The United States is:

-- --./_i._.:._., .. -
; " : ....... .... . : 'rb. topromote the Political ' economic,+

social, and educational advancement of the "
... -+ .

:_,--:"_,-_:':.::, inhabitants of the trust territories, and

i_if_£2_,::):i:_j •their progressive development towards : "

!!•:-i!':!{i_:ii'] self-government or independenceas may be :
L• "• .;.:.'."'

• :: _- ._ - appropriate to the particular circumstances

".,. --.:., '-. of.each territory and-its peoples andthe

:::.,. _.=..... freely expressed _Ishes of the peoples con-

• cerned, and as may be provided by the terms

of each trusteeship agreement; ||

:, -!:/.:'. 14. This point Is of i_port_nce in the

: -::i :.". - negotiations because the United States - if it wants

• -. to maintain sovereignty in the international sense -
",o.• .o,. ,.

• ".:" must condition its negotiations to shape this position

• " into being. Ivlr. Chapman's line or approach would

move away from thls direction.

" SECRET.

41946S
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• : ":'%: ....

".-,. 2'-..'."._ - .

- : Is.:"rm,my. Ml rones n, ::.'.: •
.'-:- . ..... _ .: ' . . .. • . .: ..:.

¢"_ :.'._.--_=_,; . . " . . . . • .... , :- ., ,

="_'":::"_..,_.,,,...--, '..'=::, " .:--";.-";'"-:"-,:.- :_"_ : -. "(c)That the people ofMlcronesla :.::._...
. :$" •

., \ have the right to adopt their own con_titutlon .

_"-..:,:' and to amend, Change, or revoke any -.

:._-."L.':":-::: conslitution or governmental .p!an at any

::: .: ...... time. "

.o . ...,..

16. Mr. Chapman's discussion o£ this point -

" ;: ':_';: in terme of "human rights" mlgses the main

;-_ ----
_t-":'._:.v_:::. thrust of what our negotiations are all about. The
:.;,' , "..:- :i:,C

United States' negotiating posture (supported by
.- , ,,,_,:.-',<.

.,.... .::,:.,'-, the arguments discussed above) call upon us to

• respond to the _-_icronesian "demand" directly.

;.",'?:_:/.' Weknust emphasize that the Micronesians might•'":?_I
• ::). k

.... -.,.:." heist adopt a (territorial) _elf_governlmg _tat_.

.-..-,-':_. with United States control over foreign and

-"-. ='.?" .'.1

,--,.: security af_alr_. If the Micronesians move ,n
:-- _. ".

• " ".I the direction of the "non-negotiable principles"

discussed here, it i_ my view that they _,i11 not

only move toward complete independence and
... :-_..

• sovereignty, but also toward relations with the

' S, RETI, /
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-_..... 14
]_;_L_s_,_._ •-.._':'. ._"."

•i;:.:i';:f:-_iii_:: : _ _ =i ::i;i:. United States which will "not ensure that control. '" " " "
• .. . ". -,

.,- . ; . .

_,-.__:--'"',"'_.':" ....- - .,._- 17; Hence the right of the Mlcrones|ans to . -.

" . act and decide their alf_Irs under their "own

: £••_i::::_: '|supremacy" to be reserved in the United States .

-,-.-:_.,-.. _" ,..

• "......': to protect its interests. H this major point
... ". 4" :-..

-; "_".:/; is lost in the negotiations,, the islands lose their

'._ ':-'=-:: strategic _igniflcance £or the United States.

" .. • (which wa_ the sole objective in entering into

,'..,_.._-"' a _trategi¢ Trust Agreement) and any attempt to
-'-,. -'.., -

• ! retrieve that slgnificance with an independent .

-.-::-" '_'. Micronesia is in light o_ the present trends
t

outlined in the _ubrnitted papers remote.

f

•-:4 18. The fourth "non-negotiable principle"

... _ is:
I

• J "(d) That free association should be", "'/' ]

i in the form of a revocable compact. terminable

i unilateraUy by either party."

J'!

i
• _ i

i

I

-4t9470
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I

.......:.... ')(7('""""''_'-.:_S__:,_.,.. . ' " "" :._.i!: ::'..;.- ""
:":" ;": "::_"_"=_'=": - " 19. Mr: Chapman recognizes this as "the

.'. [ - : -. . -

• /b'il- ' • ...... '
_""':,_,-..:._'::','__ -:-.-:_.--./i!:i-:_.:4: ;i;_..i}u ,:i.-i:irnos[ difficult of the.f0ur principles., but also

i ,-: " recognl_-e, it ae "a fundamental principle of

.[. ..

_.::(;.'.i-_/ FreeAs,oc_tion."He,upport,_s rio--by,
" ::/". reference to Resolution 1541 of the i5th General
• l; ",'f .-, " - "

•i)i'.'::_J,)::I•,... Assembly,. . . But Resolution 1541 is. founded, upon
- . . ,...

• ;-".i-i":; Article 73(e) of the Charter of the United Nations,

__..._{-.--... _ . ..
:.': " ::": That Article Im to be found in Chapter X[ of the- :... • _._-.-
• ; ,'.., ",..

ii:':'t :!:.: _ Charter devoted to "Declaration Regarding Non-
_,..=:.,_,_:_.)?- . _ "
.....i:-:,2:_ _ ------

,' " : " Article 73, The International Trusteeship System,

"%":"_:_" appearing in Chapter XII and commencing with

.. Article 75 covers an entirely different regime.

_.%"i' If the United States has not taken the position that
,.. %,

:_. _-- Micronesia is a "non-sell'governing territory"

:). ):-:". under Chapter XI, it should not do so at this time.
• ,: •, 1•,..• t

".,.:i " (This is.a very complex subject and reference must
,...

".- be made'to the thorough discussion in Goodrich,

. Hambro and Simons, CHARTER OF THE UNITED

NATIONS, 1969 at 448 through 543). Such a position

..:"_;;'.-_ •

_I0471
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.-_..... . . .) . 717: ...( !.:.

?.,i.,i-.',:;.;:_i,.: . " ' '" ....... '" " " " " =-
..,:., would, moreover, be'inconsistent With the United '

,,.,,=..: .. .. :... . :;.. ..,. . . ....;;,,. .:- . . + . ..-

" " -•States legal position, which is an "agreement"• f.,. ,." . . . •.. . . . . .

_,)._:L_:__:.._...-.- " .. '--" "- , -.,' ..... :: _-." ..... " ' ..._., :: :'..-:.... ......_:..• ".B I

;.,,.,,:..v,,F.(! . : >: : '" ": ':.. :"%-;:i'1i%:-"_ _e"ie_rity Co_dl." _"w:i_"_e Generai" . -
• ... "" -. 15qI

• " Assembly (upon which Resolution 1641 and others
4

are premlsed).,-'., .. . ,-. . •

• ':._ ":: !;: ..i " .

:'!.'[f):)i..,.,.. 20. More relevant to the negotlating posture
f " :'" ","L" .

:"!":_:_?:( Of the United States this '!principle" slmplycalls "
• ...9:- -..:.: . : . . - .. -

"i:'_:?':::] for independence and sovereignty upon the part of '

:: '_ -.1, the Microneslans, amounting tO the territory " '

-- /ai.:..":-.i",.:"-.:.! " becoming an independent {foreign) State. Any //_x,__¢_,':(!?,.):-: . .

i arrangement made on this basis would be comparable

: -:"_'_'-" to those made with other Etates throughout the world -

- and would be subject to the same considerations of

• 4",'::'., good faith and the possibility o evocation.
• \

:7'; ':'."'

.... 21. The United States it appears is compelled

....... to meet _hts '|principle '| head-on, and to provide
.,;. ,.,

:. " persuasive reasons _hy the Micronesians should be

a self-governlng "territory" (whatever particular

_'m is taken) of the United States° _Thether the

:;,.-.:. . means to provide such persuasion is through

41047
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22. The other document calling for comment

is that of July 28. 1971 entitled "Trust Territory• ,- .'.

of the Pacific lIslands--Hegotlating Scenario and -

Dr. Williams' Terms of Reference, ,w designated

NSC-U/DI_ 62A. (Copy attached) Here are set "

forth under Mr. Irwin's slgnature four posltlo_

"' for the purpose of negotiation - authority given

Dr. Williams to proceed through all four, and
, . . . .,

if seeking a position apart from these to seek

auth. ority to do so "from the President. I,

" It is owly necessary to point out that in

_ all four of these - United states sovereignty in the

international sense remains intact. IS termination

" of that sovereignty is to take place, or does take

place, by agreement, in the future, tb.at act does

• not change the baBic foundation of the undertakings.

4
-" 41O473
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:":"__ In none of the option iS there a divided • ".i ,..i.:' ,_-_- .7:_-..-._ _ , '_ '":.: : " " ..
" sovereignty" in the international sense. There

," . , . -

_-"-_,_ ....... • "?.: "_" _:;Is.- instead - an underta b the United :.

States (proposed within several of the options) • , :

" -:__":';_ that the United states will divest itself of its "

:' .. _- sovereignty at some future time. subject to whatever

" ":'_': _ conditions are made part. of that divestiture. ]But-

for the purposes of the_e-optlons - the United : :

= .__.•:,_":::_':"_" States has not decided (in the way they are formulated)

' .....'__'_' --__ _ to divest itself of that sovereignty at this time..

;_,;-_.._...... That would occur if our negotiations take Position IV
• .. .

--.. to the point where Micronesia becomes independentM

and sovereign. "

•"!'. i. STGIVED

".i: )"2:)'i_ - :. Harry H. Almond. Jr.
';::":=_ -, - Office of Assistant General Counsel
'":."_.'_":" International Affairs

• _.,..

:21:"i:_,:.:i.: Attachment s :

'-. "' Chapman Memorandum
• . : Irwin Memorandum

co: LtCol 1N. C. Kenyon. OSD/ISA
_ ..--- GC

•i2:1,-"J ", File: ILP Trust Territories
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