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‘ MEMORANDUM FOR COMMANDER EDWIN A, KUHN, OSD/ISA

SUBJECT Negotiating Proposals and Primary Legal Issues
: Concerning the Trust Territory of the Pacific
Islands (S)
I have the following preliminary comments and

guidelines concerning negotiations with representatives

of the Micronesian people and addressed to the future

status of the Trust Territofy of the Pacific I'slancl's., o

1. At the outset it appears fhat we no
longer can consider as one o'f'the optioﬁ
available to the United States a conti;xuatio-n of
the Stzategic Trust Agreement with a phasedown
of ZQ to 4Q years, IfRhis were possible, and if
the United States did not foresee its interests
extending beyond this period of time, it wpuld
offer fewer political and legal difficulties than

I
any of the other options. Moreover, if the .. "\ 2. e tmiety

phacsedown were done effectively the Micronesian
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b might dur!ng that period of phasedown be
o condltloned and oriented into a Eriendller

’”rela.tionsh.lp with the United States than now - - S

appears to be the case. In other words, the

Strategic Trﬁ‘at‘Agr'ee'ment gives us clearly

. expressed p'orw‘ers over the islands., Once

that agreement becomes void, or is rendered .
void, our future righta Or- powers depend upon

what we negotiate.

2. Iam concernea apart from the above
remarks with the pos sibility - which is not remote -
‘that any negotiations v;ﬂl necessarily intrud‘e'
either the Security Council or the General Aasembiy.
"colonial' committees (committee of 15) into the -
pictu;'e. The Security Council's power to enter into
these matters appears to be clear from the fact
that it was directly associated with entering into
the Strategic Trust Agreement with the United

States, The United States' ''veto" power in the

)E‘{ET |
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‘ Securlty Councll h - in my view lnaufficlent

_ to provlde us with adequate assurance that our

. ,",,.'}_poaitions wlll become politically acceptable.

A;particula.rly iI we are then whipsawed by the
- committee of 15. And. ‘in any event. _the
-'-"‘.permanent memi;ers ‘of the Security Cauncﬂ
' are free to veto United States actions (t{

Article 83 - UN Charter).

A 3. Until the positions reached between the
United States and the representatives of the Trust
Territory have becchle clear. it {s premature and
futile to provlde a detailed legal analysis of the
impact of those positions. The papers which have |
been submitted to me for review indicate that the
. negotiating positions are flexible and, therefore,
the oﬁtcame of negctiations cannot be predicted.
.The poaiticns to be taken and the negotiations will

depend primarily upon pclltical factors and the

" exercise of political judgment.
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4 Two major possibilities exiat ln '

A_j".f.f.negotiating wlth the Micronesians. The Trust

L Territories may become an independent and '

g‘lsovere!gn State ln the international sense which
| means that they wou.ld ‘be Iteely able to enter into
and determlne their relations and undertakings
with other States. The United States would then .
be compelled to treat the.i’rust Territories
just as it treats other foreign countries.
.A'llternatively. the Trust Territories rrnay remaln
subject to United Stetes sov’ereign authority,_and."
“thereiore. uiti.mate control over foreigrx and
defense interests of the islands would re‘si_de in
the United States with power in the United States
which
- similar to those powers/a.re exercised over other
territories. Constitutional and federal‘practices
relating te this exercise of powers of this kind

are now well established.
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5. Tho interests of the Department of Defeme
in the Trult Territories are twofold. l. e. both in

Vterms of the security and protection of those

territories themaelves and also in terms of the
role they tnay assume in the protection of other ,
United Sta.tes interests including but not limited
to the United States mainland and United Sta.tes '
territpry else_whera. The appropriate means for
preservlng.tne ireedom‘_ and powér. of‘ the United

_- States to act in this way must be exprésaéd in

any arrangement with the Micronesians through

language of a very general kind.” We propose

the following (without, :however, atteinpting to
suggest what legal instrument will be used until

negotiations move forward):

""The United States government may
exercise any' or all of its ernergency powers to
the extent it neémé necessary for the defense

~and protection of the Trust Territories or

 of United States interests.!

CRET
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6. Some of the snbmltted papero refer to o

| "dwldod sovereignty. " Thi: term hao no meanlng

i} ,in international law. Iflhe United States maintatnl

sovereignty over the territories in an tnternational
sense tl}é.n the United States has sovereignty over

those terrltories even if matters resulting to
and even if

~» Adome.stic interests,/the power to regulate and
L control persons and territory within the xslands )
'were to be reposed in a sell-governing territory . :
| of Micronesians. A variety of self-governing

.territories are to be found throughout the world

&IV -

but in each case the local governments of those 4
territories fall short of !'sovereignty' in the B
sense that they may independently determine

their relations with other governments.

An attempt to divide sovereignty between
the United States and the Trust Territories in the
international sense is not only fraught with

theoretical and legal difficulties but clearly with

" political difficulties as well.
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7. The followlng Deparhnent of Defense

. interests are of major slgnificance. -

(1) Territorial needs which sre hresently
foreseeable. As to these the United States

should acquire by long term lease or outright

| px‘n:‘chase such parcels of land as are needeﬂ..

| - As to future needs. the United States must be

a'ble through emergency powers coupled with '
or made part of the powers ‘of eminent domain
to acquire terrltory to meet with whatever - -

r'equirements a crisis in the future may eause'."

(2) The United States must retain such rights

to exercise, implement, and impose its emergency

.powers (both those presently in existence and those

that might be promulgated in the future) to meet
with such crises as occur, without being
subjected either to delay or to question in the

exercise of those powers.,

v
N
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Fo "‘muat in any event reﬂect what the United States :‘\' |

8. .The negotlatlona with the Micronenians ‘

i

A ‘_can and cannot do under lts Constitution i.n

i extending its power over territoriea. These are' o
- matters, however._ " w);lch ax"e, genera‘_ll:y to be .
‘réviewed in detail by'the Depat'tment of.State'. )
Justice, and Interior. On the ttthei' h‘and.l'~lonce L
those reviews have been’ completed the‘y shoﬁld be
presentéd to our office for concurrence atxd comment.
' But it ahould be noted that as long as the Micronesians
.are treated as territones. the United States has

the power ‘to'ir.npose its law and executive orders

as needed to meet protection, defens'e. and'secﬁrity

needs.

. 9. Two of the enclosed memoranda call for |
comment at this time. FirstI call particular
‘attention to the discussion of "four non-negotial?le
principles'' which the Micronesians have insisted

on, discussed in the memorandum, dated

JE)}ET
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September 9. 1971 by Mr. Chapman, Aasociate |
Solicltor of the Department of Interior. Since

o the eommentl which I have’ made abovo to a large

: degree differ from the views taken in that
| memorandum 1 would be pleased to provide a
more detailed criticiam of Mr. Chapman'

memorandum if it {s needed.

16. The major point up:ozt wilich I take
issue with Mr; Chapman relates to. how he '
"interprets "sovereignty" to a.pply and what he
conceives sovereignty to be. On both theee

matters I differ with My, Chapman in eubstance.

11. For the sake of <clarth;r let me re\uew
where theee differences lie. First Mr. Chapman
. refers toy/ '//[e/ //&/c-/,wf(' e /CJJ“/)/W“"O&
| “"(a) That Sovereignty in Micronesia /

. @‘(4’3&’4/[417
resides in the people of Micronesia and (in?) 4%

their duly constituted government, * e
| e
SECRET
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12. Mr. Chapman declares that "we can

; readﬂy agree that scvereignty in Micronesh A
.resides in the peoplo of Mlcroneuia this being e
a "basic foundation stone' of dgm_ocracy."

. Thie position’ does no;t apély 'tois‘ov_ereignty in

‘the .i.nternational sense.' chh is of ;Srimary

~ concern with us here. It Vmust. be ndted at the

- outset that the United Staées must have

soverelgnty in the international sense - and this

appears to call for territorial status of th-e
islands. In order to deal with this sensitive
point - with the Micronesians - it is important .to
avoid references to ''sovereignty'" - and instead
to simply declare that in the best relationship

' with the United States, which we are negotiating,
they shall be "self-governing, "' subject to thosé
qualifications which we might make for foreign

affaire or eecurity interests - described above,
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- 13. Secondly. the Microneaians declare the

s following to be non-negotiable' -

2 "b. That .the"p;i"):_ple 'of‘Mi"crdn‘elell’a
posseu the rlght of sel.f-determinatlon and -
may. therefore. choose independence or |
self-government in free association wiﬁh
any ngtion or organization of natlons._"

Mr. Chapman'note: that "if we can agree that .
sovereignty is in the people of Mice'onesia. how
can we disagree that they have freedo;n to choose
whatever form of governmen.t.or association they
wish? ' This second condition has been taken from
Article 76 of the Charter of the United Natione, and
finde repetition in the Strategic Trust Agreement.
But Article 76 is 2n objective intended in the
administration of the islands, and is worded m
 terms of "seu-governmenf" or "independence, "
which simply means fowards self-government

which may be subject to United States control over

419467
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fdr_gig{; affairs and secnrlty ix‘x-t"e‘x‘?e;t‘s.al Thave izi

not.gd;llm;g; ortoward :ﬁéepénaé;ace and | -

aovereignty in t‘hei"is;lalm;i‘s.' ”Artl-cle 76(b) makes

’ ;l;i;.'cle-Aar;' ’-T‘he' United States is:

o ..."‘b'. 'fq_px;oﬁ:ote the po).itical. economic,
social, ang'i educa‘t-l.ona.l' ;ﬁmcgmént of the =
inhabitants of the trust t-e'r.ri'to:t;iea. and
.theirl. progressive de-velt;pme'nt towards
'aelf-government or indéi:ex;dence' as may bé ’

. aﬁproprlate to the pa.:;ticula_r cir.cunﬁstances

e .-o‘!l}each teir!tory ami its peoples and the
freely ‘e:.:pre_ssed wi.shesj of the péoples con-

.cerned. and as may be prcvidéd by the terms

of each trusteeship agreement;"

N\

14. 'I"his peint is of importange in the
negotiations because the United States - if it wants

to mi;atain sovereignty in the international sense -
mugt condition its negotiations to shape this position
into being. Mr. Chapman's line or approach would

move away from this direction.
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Co 15_.""'1‘111::?11;4. the 'Mlcroneniéns'demapd: T

‘ 'i(é) That the people of Micronesia - '
- have the right to adopt their own constitution , ‘
and to amend, change, or revoke any .

constitution or governmental plan at»ony

tﬁne. "

‘16. Mr. Ch.apmon's discossion of t.his poi’;:tw-
in terms of "human rlghts" misses the main |
thrust of what our negotiations are all about. ‘The‘ ,
United States' negotiating posture (supported by
the arguments discussed above) call upon us to
respond to the Micronesian '"demand' directly.

We lmust emphasize that the Micronesians might

\

best adopt a (territorial) self-governing status,

- with United States control over foreign and

security affairs. If the Micronesians move in

the direction of the "non-negotiable principles™

" discussed here, it is my view that they will not

oniy move toward complete independence and

sovereignty, but also toward relations with the

SECRET
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y Un.ited ’Sta.t'es whichwul not ensure that control.

- ~ ) ‘ =S 17. Hence the right of the Micronenians to
aet and decide their affairs under their 'own
constitutions" is acceptable - subject to the | '
"supremacy" to be reserved in the United States :
to protect its interests, I this major point |

is lost in the negotiationq. the islands lose their

strategic signifieance for the United States,

(which was the sole objective in 'entering into

{ - ' a Strategic Trust Agreement) and any attempt to

retrieve that significance with an independent ,

Micronesia is in light of the present trends

outlined in the submitted papers remote.

> 18, The fourth ""non-negotiable principle"

is:

"(d) That free association should be

oo . ~ in the form of a revocable compact, terminable

; unilaterally by either party."

SQ}&T?
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19. Mt. Chapman recognlzes this as "the

;_}L;_}; most difﬁcult o! tho four principleﬂo’f ‘m* also

N ‘recognizen it ae "a {undamental pri.nclple of

j Free Association. " He snpports his view by a

-reference to Resolution 1541 of the 15th General

Assemply. But Resolution 1541 is founded upon

" Article 73(e) of the Charter of the United Nations.

That Article is to be found ln Chapter XI of the

Charter devoted to "Deolaratlon Regarding Non-

Solf-Governlng iTerrito'riea. " commencing with

Article 73, The Internationa'l' Trnsteeslﬂp System,

appearing io Chaptef XII and commeocing with

Article 75 covers an entirely different regime.

If the United S‘l;a.tes has not taken the position that
N : _

Micronesia is a "non-selfégoverning territory"

under Chapter XI. it should 'not do so at this time.

(This is a very complex subj-ect and refefence must

be r_x:-ade‘to' the.thorough discussion in doodrich', '

'A Hambro and Simons, CHARTER OF THE UNITED

NA'I_‘IONS. 1969 at 448 through 543)., Such a position
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A would moreaver. be inconslatent with the United o

: Statel legal position. whlch is an "agreement"

REE

‘ with the Secuzity Councll not wiﬂl the General

o E-L ‘
- Assembly (upon which Resolution 1641 a.nd others

are premised).

20. More relevant to the negbtia:ting posture

of the United States this "principle" simply calls

for independence and zovereignty upon the part 'ef‘ S

the Micronesians. amounting to the territory

becoming an independent (foreign) State. Any ][/:LM
[{A‘f“&t ffé.e, )7’{,5,‘_,‘ )Léﬂul“” .

arrangement made on this ba.sis would be comparable -

to those made with other States throughout the world -

and would be subject to the same considerations of

good faith and the possibility o+7revocation.

21, The United Statesv it appears is compelled
to meet this "principle‘; head-on, and to pr@ide
persuasive reaaons‘why the Micronesians should be
- a self—governing "territory' (whatever particular

 fwrm is taken) of the United States. Whether the

means to provide such persuasion is through

SECRET
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] ‘.. econom!c consideratlons. continued friendly ,

; 'relations. ,or other measures win depend uwpon

o the exercise of politlcal Judgment.

22, VThe other oocnment calling for comment c
is that of J’uly 28, 197 entitled "Tmst Territory .
of the Pacific Isla.nds--Negotiatmg Scenario and
Dr, Wllliams' Terms of Reference," designated
NSC- U/DM 62A (Copy attached) Here are set
| forth under Mr, Irwin's slgnature four positions |
for the purpose of negotigﬂon - authority given
Df. Williams to proceed tl:;ro;zgh all four., and
if seeking a.".p-osition apart from these to seek

authority to do so 'from the President. "

It is.only necessary‘;:o point out that in
all four of these - United States sovereignty in the
international sense reroain'e intact., If termination
of that sovereignty is to take place, or does take _ : :
place, by agreement, in .‘the future, that act does

' not change the basic foundation of the undertakings.
SECRET
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- In none of the optloms il there a "dhrided

; "’tsovereignty" in the international sense. There “

’-:{5“;18 - lnetead - an undertaklng by the ‘United
States (proposed withi.n several of the options)
that the United States wlll diveet iteelf of its ..
sovereignty at some future time. subject to whatevex;
conditions are made part of that divestiture. Buvt,f‘ '
for the purposee 'ofil-thebe-opt!ons - the United - . |
, States has not decided (m the wa.y they are formulated)
". . to divest itself of tha.t sovereignty at thls time.
That would occur if our negetiatxone take Positioe v
to the point where Micronesia.becon.nes' ind,ependent'

and sovereign.

SIGNED

) Harry H. Almond, Jr.
o . Office of Assistant General Counsel
' International Affairs

Attachments:
Chapman Memorandum
Irwin Memorandum

cc: LtCol N, C. Kenyon, OSD/ISA
GC

Master Chron Y
File: ILP Trust Territories
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