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Memorandum

To : Ambassador Hummel

From : Associate Solicitor, Territories, Wildlife and Claims

X/
Subject: Status of Micronesians as nationals, citizens or aliens

Although the Micronesians could acquire the status of :

_ -- aliens as a result of our negotiations (i.e., Position IV), in6
negotiating Position I (modified Commonwealth), they would, at i

o _ _ _ least, have to become U.S. nationals. This status would follow

_ _-_ as a matter of law from the extension by the U.S. of its juris- :

_ _ diction (sovereignty) in defense, foreign affairs and other
_ _ _ o _ functions over the area. Subjectively, the Micronesians could

Q_ ,i_ _( x_ i consider and call themselves citizens of. Micronesia; but in the ,.:.. ..
--_"_ _ _ r international sense, they would be considered nationals of the ' ;.....

_.0 _ _ _U.S. This means that they would have to owe allegiance to the "_,,_. a •

_,__,__ "'" ! United States. This does not mean, however, that they would not__ also owe allegiance to Micronesia. Allegiance means the obli-

_ _ _j_ .....gation of fidelity and obedience which an individual owes to thegovernment under which he lives for the protection h_ f_ceives.

Thus, Micronesians would owe allegiance domestically to their

own government. Internationally, their allegiance would be to'

the United States and no other foreign power. In exchange for

this they would enjoy most of the rights and privileges of U.S.

citizens, including U_S. protection in their international I
. travel and other relations in the world communities. Since

"" they would not be aliens, they would not be subject to the U.S

immigration laws We could agree that they would not be subject

i to conscription in time of war (Samoans were exempted during

" _ II). They could, however, be given the right to enlist in

_he U.S. armed forces if they wished.

iJ Attached are two papers from the Department of Justice deal- ;::

ing generally with the subject. Also attached is a draft

'paper also on the subject previously prepared in the Branch i

of Territories, Division of Territories, Wildlife and Claims. _ "
I
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' i_ _- "* " i the Micronesians were to refu_ status as U.S
i _ L l # , • -- . •

:' nationals, albeit also citizens of Micronesia, they would then

,, have to be considered aliens. As aliens they would have to be

considered persons subject to a foreign sovereignty who owe

/ " allegiance elsewhere than to the U.S. As aliens they would be

• subject to the immigration and naturalization laws of the U.S.

-. .. and other restrictions and limitations imposed in the U.S. on

" : _- aliens except as might otherwise be negotiated in a compact

(treaty) between the U.S. and Micron&sia. •They would have

. only such rights and privileges in the U.S. and they would be

i entitled only to such protection •in the international community

as would be set forth in the treaty. Clearly, at this point
iii:;'i'f;:! we _¢ould be at Position IV.

U,_[_OOi_ _L_,j " Conclusion ,

, ! To successfully negotiate a modified Commonwealth
association, the Micronesians will have to accept status as.. •,'

nationals of the U.S. This does not mean, however, that they

_•;i .. lose their identity as citizens of Micronesia.

• f!i In the so-called Commonwealth p'roposal of last May,
-. Mieronesians were offered status as U.S. nationals with the

:", option of becoming U.S. citizens. This offer should stand.

C. Brewster

.... Associate Solicitor ..

Territories, Wildlife and Claims
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! DUTIES, 0_LIGATIONS, RIGIITS, A}[DP_-_SPONS_ILITIES !

* I : ',... • _-_

. "° _ "• " "... I." With reference to obligations, duties, rights, etc.
- ;_._" _'_,_,_._- what is the distinction between being a UnitedStates

_ ,-_._;_k.%_4_ ... citizen and a national? _)7..-_." • . °

i " ..".:j-.-_:..'..::. The'Fourteenth Amendment to the Constitution of the united :

..Jl ". " .. States - " " "• " states that: "All •persons born or naturalized :in the United

:::.."" "::_. " States, and subjeot to .the jurisdiction thereof£ are citizens of
..o •

'i" --"_-:"" ' " "• _ . : the United States and of the State _herein thdy tee.ida. No State
• . :. . .

._ _ : '-" shall "make or enforce any law which shall abridge {he privileges or
° . . . .

.' ,_ . i_munities 6f citizens of the United States., :- . "-

.. : • -....---. ." The Cons.titution, does not, however, define the privileges

: ._.:....-•. and/immunities.. of citizens. In the .Slaughter....House Cases (16 Wall.

. .-'. 35), decided in 1873, :the Suprem_ Court enumerated some of the rights

• .. of I_nited SLates _citizons. Among these, the follm.;ing were identified
.

• .. . . -

. .--'. by the" Court: . .. ... ....

• "° .." .

- -. i. Right of access to the seat of Government and to _he

• i .... " -." .seaports, subtreasuries, ].and offices and courts of justice in the:S::::":;iii:i " "" several states... -"
°°° . o . - . ° . .

i _ .. 2. Right to d._and protect£on of the Federal Govemtment

. on the high seas or abroad. .:

3. Right to peaceably assemble and petition the national

... government. -. _--. : . .

../.._...:-i__ ....... %. Privilege of thewrit of habeas corpus.: ..... -.
14 ..

::!I • " 5. Right to use the navigable "_-atersof the United -States,
, :. however they may penetrate the territory of the several states.

• |

_.. DECLI_SSIFI_DI RELEASEDON i" -..
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: 14ARRY DELASHMUTT, CHIEF
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' -. 6. Right to engage in interstate commerce and have access
< ":": " ix) seaports ....: . :'.'. _{ • . , ." .

.... .. •

<." : 7. Right to become a citizen of any state £n the Union by "'"J

• bona fide residence therein. " "
.. • . .. .°'

. _ _ - .... "_. Rights secured- by treaties. " L" : " . :"
"- ' _:: -T. " :., • " "

_. .. 9. Right of expatriation. .-- .:-'
, . . ."

". o

" I0. Right of free migration within the country..
• - °

" __ IL As a rule, rights are emphasized more t_an duties; however,I'
• . •

t ° . ;
0

" $ " m they are normally correlative. Every right is usually balanced by "
• . . • . • :

- _ "-." " a duty, every" duty by a right. The citizen receiVes'from the govern-

i " mont, benefits,services, protection, privileges or in'unities; to it,

" i "

" - ... • he oy0s duties., obligations and allegiance. :i .. " .. -.=_ "

j i __-. The ob.li_ations of the citizen are: "" ....."
" . . .

• . . . .... %. -.. - _ _.
,Y i .=. :............ "-:.i., i '.i-." To assist in the defense of his country. .-

, ". " 2. To uphold it. ..

3. "To cooperate _th.it in law observance and enforceNent.• .- e .

• 4. To participate in it as permitted'and enabled.

" " -- ' : " :----Im--" ...... " . " 1 5_ To give allegiance to his .country as a dutiful member.

° Th_ rights and ob!ig_tions of.United States nation_Is are

' _ .largely the same as those for citizens. o,
v . • . • :
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•'; "B. NATIONALS "

1 " t;on:• _The United States ode - 1965 edition, Title 8 c

i . . • ;':i::.;, ' Ii01 (a) (22), .defines "national" in these words: "The term "
_i ". -' "

i " 'national of the United States' means (A) a citizen of the United

. States; or (b) a person who though not a Citizen of the United
, . • +.:

I

; " States, owes a'permanent allegiance _the United States."
• .- " . +. . .

. • °.. .I ..

. -. :.-. • " " • This may be paraphrased to read: Though all nationals of
.. . . .:

: :-" the United States are not citizens thereof, all citizens of the
. . •0

, -. . United States are nationals thereof. (Brovnell v. Lee Men Hon_,

' -- .... 217 Fed..2d 143). _ " :.... -" "
i . . • . • . ." _ • .. • .. .."

i -. -':-:" By. allegiance is meant the obligation of fideiityand
• • • • " •_ . .

i ..

: . " obedience _hich the individual o_.:esto the government under which he

' "lives or to his sovereign in return for the protection he receives.
:., • .,- • . .._ . . . " • . _ ""

: .- (U. S. v_ _Jon_ Kim Ark , 169 U. S. 649). .:- -.

" -A national of the United States who is not a citizen of the

- United States "is definedby Section i/+08.of Tit].. 8 of the Un_.ted. : '

• .._.._. ° . . , ..[''_"States Code as: • "
• . . _ . .-.

-- . °.

•- " " --(I) A person born in an outlying possession of the "
- United States on or after the date of formal acquisition " ..'-.

, . of such possession;
° - •.

• I °

"" '.(2) A person born outside the United States and its

• .- : " outly-in_ p_ss_s_ons of parents both-of-whom-are -
nation_Is, bu_ not citiz.n_, of the United States,

: and have had a residence in the United States, or one

of its outlying possessions prior to tho birtl_ of such
person; and •.--. • • +

• @
°
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C. -Brewster Chapman, Jr.
TO : Associate Solicitor DATE: SEP 2 8 1971

Department of the Interior

.Leon Ulman

:' FR . Deputy Assistant Attorney General

- Office of Legal Counsel •-

_ _'_ SUBJECT: Status of Aliens in the United States

I'
; i. . -

!

] This memorandum is in response to your •inquiry as to
the status which the citizens of Micronesia would have in

.,. the United States, if Micronesia should become an inde-
pendent country. In that event the inhabitants of blicro-
nesia necessarily would have the status of aliens. T_ney
would be subject to all the requirements of the immigration

. laws (including entry, exclusion, and deportation)and to
:, all the disabilities of aliens under federal and state law.

i i " .
.. A treaty, Of course, could remove many of those dis-

abilities,*/ including those arising under state law.
Asakura Vo City of Seattle, 265 U.S. 332 (1924) o We
seriously question whether a treaty can confer upon the
citizens of a foreign country the status, or most, if not
all, of the privileges, of citizens of the United States.

• 't

" \

_[ To the extent •that the disabilities relate to the

r--evenue laws of the United States, implementing legisla-
i tion may be required. Restatement of the Law of Foreign

Relatidns of the United States, § 141 (3), comment f.
4
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i! C. Brewster Chapman Jr.%

i! TO : Associate Solicitor pArE: $EP 2 4 1971
" "it Department of the Interior. ..... _ " -

,:., • ///n/L_" :- con Ulman . .

• FRO_ _/ Deputy Assistant Attorney General .

U I •Office of Legal Counsel

•;.:_:A SUBJECT:Status of Noncitizen Nationals of the
:.'. :__ United States. ..-

• as t'o the principal differences between citizens of t.he
.. _ United States and nationals of the United States, or more
.:.:;.:..• precisely, between those nationals of the United States
- who are citizens and those who are not citizens of the

':- United States.l/ A short descriptive history and back-.j-.. .

'= i_: " ground of the category of noncitizen nationals may be
•:..... " found in Gordon and Rosenfield, Immigration Law and Pro- •
•.: " cedure Vol. I, section 2.3c:

"..,'. ." .... : . i'

: . "2°3c Noncitizen nationals

" : "These are persons who do not have complete
: citizenship rights, but who owe permanent allegi-..

ance to the United States. At best this is an

:..,. unsatisfactory designation which was reserved
• .?_, _, : •

" .... for natives of insular possessions who were not

_. : regarded as ready for full citizenship status.
With the grant of independence to the Philippines

I

-i/ According to section I01 (a)(22) of the Immigration and

• Nationality ACt, 8 U.S.C. II01 (a) (22), the term "national
of the United States" means either a citizen of the United

States or "a person who, though not a citizen of the United(

:, . States, owes permanent allegiance to the United States."
Again, seqtion 301(a) of the Act, 8 U.S.C. 1401(a), defines

-". those who are "nationals and citizens of the United States,"

while section 308, 8 UoS°C. 1408, provides who shall be

nationals, but not citizens, of the United States.

." DECLASSIFIEDI RELEASEDON
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:'I _ and the progressive award of citizenship rights

' '_ to the inhabitants of other territorial posses-

1 _._ sions there has been a substantial reduction

_ii ""_'" in this anomalous category•' * * * On the other

. . _,. hand, the trust territories placed under supervfsion
• .:.C._._ of this country at the end of World War II never

i ,_i-%1,:._0 have become a part 9f the United States and their

_.!_i_ inhabitants are not nationals of the United

" "But there are still some persons who are
• noncitizen nationals° As such they are not

aliens and consequently have never been subject
,: to the. immigration laws They can entir and -

.. ! leave the United States at will,• in the same '

i:ii_i manner as citizenso_' 2/ -.

ii/i The extent to which the provisions of the Constitution
<:••; o• apply to noncitizen nationals has been analyzed in a re-

...•,. •:.:•_...: cent memorandum prepared in your office and need not be-
restated here. --....

•:. The applicability of federal law to an area the natives
•- of which are noncitizen nationals is basically a matter of
"i Con-gressional discretion. To our knowledge, relatively .

•j . . • . ._,.

_ .: few federal statutes apply now to Samoa and Swains Island.

The principal difference bet_een citizen and nonciti-

...._:_ zen nationals occurs in the following situation: If a
citizen of the United States resides in an area which is

• subject to the jurisdiction of the United States but out-
! side a State, and has no residence in a State, he cannot

vote for President or members of Congress.. If he then
moves into a State he becomes a citizen of that State

7." "

.••. _/ At present the principal category of noncitizen na-
¢-'?:__ tionals consists of persons born in the outlying posses-
: sions of the United States, i.e.,.American Samoa and

"-•, •. Swains Island, sees° 308 and 101(a)(29) of the Act;
' 8 UoSoC. 1408, and ll01(a) (29) o
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• "' under section I of the Fourteenth "Amendment to the Consti-

"_.:.-"! tution and thereby acquires the right to vote in national
* "'.--:_ and State elections A noncitizen national in like cir-::::i.-i/.
.. ..L.:. cumstances would not be entitled to such privileges

" _'.-_._;¢'E: " . "
• _:_i:._

i
•, •., ,,
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