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POI.IEROF I!ARIAt;,"..STO LIb.;ITTR.r,t!SFEP,S OF
I.AI,'D:T_i_;i;L;,,u;:SC;,;i.:,.:;,_:,',:;,",:;CZSTf.tY

It is pla:m_c;that thz :.:,'-rianaIs-l_ndswill enter into
a close and F;ar;::_.cntc_i'i_i.:Ltior;wlththe UnitedSta_.s.
One of the probl.z_?.s_.risin.:/frc,m;1'this_,roposedrclationsi-ip
is the Dotentiuleffec_.of tI'_expositionoi'the h-_sically
agricultur._]cultureoT ti_o'-_i,_t'i_.ncsto the econo:_:yof z_,:....
United SL_,_,>s.Ti:e-"_.'_,ri-n__.,,throughoutthz Pacific,_ ',
in IIa:..'e.ii,_J_Stern S.=:::oc,E'.n,i.'.teStr_,'.entIyin Gu_r,',has
sho,.:nthat SLICI:enc,;L:nLci-i$ likelyto _f,:_ct-.'.,d.,,o;'se!y
the economicst..c::sof the.indi_:.ousr_opulationand to
leave it landless,,_.'.,_'..sc:lequ_.teprc'c_4_tionsare token.I/
One oF the possib1_i;:otoctivcm,__asure',.:.?Jldbe the _:_,cctr'_.t
of Ic;isl_tioni>""'-_.._.. :.:.:i'izr;aswhich _.:ouldpf'eclt,:ieor,li;:}iz
the holdingof interestsin Iznd by personswho are not oF
_.laricn,_n GIIC.OS,.Iy. il}_c;,_::stionl;asbeen raisedwhethersJch
]egislaticn_.a_ldisep_r,._issibleunder the Co_:stitu_.icnof
the United SLatc_s,es;ccicllyif United Statescitizenship
should be confe_'re-.'upon the inhabit,_.ntsof the Karianas.
It is concludedthor: in principle,this questiop,is to be
ans,.._redin the affirm:-t'ive.2/

Lcg[_],_t;c:,7i-:i_i:_.':t!:_heIclir:.'_c,fintc:rcstsin r_._]
estatc by i)ersor:z'..koere r,:'tof ;.]_.,'izn._nd_sce_;tl.'.i'_;s_.....bl)'
would t_,i:_ti_r.-._l)_-i_,-ip:_i-spects: Fi:'st,it :.:ouIJ]i:i;:.
the c,'.._acltyoF p._r_c.;'.s.".orof i.;ci'.ianr,r:a,;c_:_try'co_cd;i:'_
interestsin la._d,anti,_co_-J,it would lindt th._ ability
of o:.,nersof real p_'cper',:yin the i!_"ianasto transfert!:ei_-
interestsin land to personsnot of Karianan ancestry. Ti:cse
two categcries,ho'..,ever,are relativelyunimport_:ntsinc;._
only about 5:'>oF the lan:_in the I.iariana_,asis held privet.ely.

"I/ In Hawaif, Lhe HawaiianHomes Co=_nissicnAct of1923 _.;_s
enactedafter the har,.nhad beccmevirtuallyirreI_z..rable.
Changesin the statusof ;..:.ericanSamoa have been stalle_for
fear that they _nightdestroythe Samo.)nculture.

2/ In th_ abse_.ceof a concretedraft it is, of course,
_mpossibleto d_zers.i):ein ad,-ancewhether specificp_-ovisic_s
of the prospectivelegislationwould violateany cons'cit:;_ic:_l
prohibition.

The proposedlegislatic.n,moreover,may be cm',tr_;;'yto
federalst._tu_.cr::law, especiallyt':,eCivil Rights l;:',:s.;:_r:ce
necessarypr_c.z_tionswill l_,veto be taken wi_enfcderJl l-z,;s
are made applicasletO tee i._arianas.
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The remaining95F"are public lands,most of which presumablywill '.._-
turnedover to the Governmentof t!_e;;arianas.Th_ bulk of the _rcp_;c,:i
legislationtht:s_.;culdrelateto the dispositinnand a,':,_inistr._tic_:of
th_- p'ubliclarM_sby th--futuren ........, th? ": .,. _,o,,)n..=ntof ,.,,rianasSucilIc:.3_;-
lationcould ....._F_.n r..._ny,forr:s.For example,,-_tcould pro,.'i'__th__.'ti'_]

,,_to public lands could b_ r_n,,o,,-_onl,/to-perse-;sof ,.,:.rianandesk.:,,"
but that _he land could also b_ loosed to others. The deeds co,-Id
containcovenzntsto preventevasionuf the res_.rictions.-_]in;t":_

"= _.ST.';_..l_olding(.fincerestsin land by personsother than of ,,.,riar,?.nde..
The legislationcould also folloJth:.pa_ternof H_waiianl,_Izti...
and provic!ed,at ,_IIor a part of the public l_.ndscot:Id_2 !c_c_ .;:_;/

J- _ '. • , ._ .to persons of Za)-'ian_n descent, and lir.:it _h. a,-.rea..]o '..';,_c;;_ny ,:. _-
' J .'1 ,v1_u_l,m_y hold There are many othc.rpotenti_.lleg_i de-ices,.:hick

could be utilized in the legislationdesin .-_ " _ ' '_-:_n_. to adlnin_s_,ror d_:....._'.
of _he public lands to insure d:at ..... _< be::ofi'su_q lands ;.:_IIcontinc_e,_ ,
personsof !.;.'-"ianandescentand not fall permznentlyinto ou_s;Se;':,_:L._.

Legislationde_;gr_dto protectland,,oldin.%of the indi =_^:"
po?.ulationhas se,.,_.,'al' " '..... .'ura',.,_,,,c,._.It may discourageor retard _;:_
economicde,,'elcp-,?:_tof t_'oHzrianas. By limitingnon-2arianc:nin'.'.:stcrs
to lease interesasit :r._yresult in inefficientm_thcds of econo_r,ic
development. Th._sedra,.,i,?.cksere compoundedby the r_lativeease v:ith
which these restrictionscan bc ewded. This is demonstratedby the
current e.',_a-ri(:;_c.:.:.. in Z;"_'c,,'"-_i,,,.,..:......,.:ith resF,ect.to the !.zgi-l_.tion..pro-

should be I:ept in mind _.... " -
develop_.,_nt of *he _.; "',.', ti. _.a_ ..... ._, and s II n_t protect "" _,.,: ;-eu_.
population from losing its land to outside ...... "u,on_,,,, c interest:-.

I,

Legislation preferring one gro'!l_ of inhabitants of an ar_a over
anoti_eror over nonresidents "_",,'<p_,,.....ly co:r_sunder the heading_of

I_f3 I'( "_J &' _ "Jthe e_ual,protectionclau:eof the FourteenthA....n_m,n_ (.r..,of t!'e
Privileg.:and ImmunityClausesof Article IV, Section 2 of the Ccn_:i-
tution 3J and Of the FourteenthAm.:.ndment.The applicatio,]uf t',._se
provisio._s,however,is limitedto States and the Harianas_.:o'.,Id:'.st
be a State.

This, however,does not mean that the M_ri.:,naswould be absc!utely
free to discrir,:inateagainstperson_',.:heare not of Kariancn:'_.'_
Presumablythe ;.;_rian-_sv:illenter into a close rel:'.tionsi_ip',:itr_"_!:-
United States,which, if not "'_ _" .t:."_r_.n_cal,will be similarto the _ :_

:" .= _.t"now held by the Co;:::_on',.:e._Iti_of Puerto Rico. ,,_thresp._ctto .-.i-,!a .
it was held in ,.,o;av. ,.,.,lias,206 F. 2d 377, 352 (C.A. l, 1_53)

' •......_ se of.Articlei_' sz_ticn 23/ Should tn.:Privilegesand I......n,ties Clau ,, ,
be given sta.... , the as in Puerto Rico, '_......_:,:J_u_o_ effect in _:_rianas, .;._:. ,
the Virgin isl,:,'s,.. (see -'2,.U.S.C. 737, 1421b(u;,, 1561), it ;.oul",, _..
necessaryto L-.._i-ean exceptionau_,l;orizingthe en_ct_:entof -i:-;:;.:'._:ese-'
legislation.
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"* * * For our presentpurposes it is unnecessary
to determine_.;heti_erit is the d:_ processclause of
the Fifth A:n_nd_entor that of the Fourteenth,'..'_;_ndr:ent
which is no'.:applicable;the iL_portantpoint is that
there canr;o_exist under ti_ef-_:;_ricanfl::gany
govern:;;entalauthority untr_.Lr.;.::el_d by,-thereq'_ire_3ents
of due processof law as guaranteedby th: Constitution
of the United S_tes." 4_/

The court did not e>'plainthe precisem.a_:nerin which t(_
due p_oc:.,srec:uire_;en_sof the Fift.hor Fau,';_o":";.
would apply to co:_?.::on..,cal_!_ssuch es Pue:'toRico aqd prc.:...:::.-
ably the ;.:=_ianasSuch co...,.o......ale}}is not a State, r_r i=

! its govern_::_;tintended_o b_ an agencyoF the FederalG:,v-
ern:nent.The S_prc::::.Court has noL as yet spo!.enon t}Jis
issue Fo'..'r..,_;'is,, I-:i''_"Tool Co., 400 U.S. 41, 43-4_ 'IT.70)

a.,_.I_. ..., _ _L. _, ho;.:ever,_,-c,._s_,.___ne Cour_ is troubledby thi_ p_,_-._.

In spite of this cencept,!alisticproblem it must be
assu_.edas a pre.ctic._...... .m.-._e_for the purposesof thi_ (:._:;o-
rand,.'m_'-_n_,tthe _._arianaswill be subj.=ctto .c_ ....-'_kind of ,;ue
processrestrictionsanalogousto, if not identical_._ith,
those i_;;posedon the Federal Governmentand the States, even
if the _:orespecificEqual Protectionand Privilegesan;'_Im-
mL!,_ity r_.','scs...... are not a_;:)iicable., i_: _.e,'''r,,sta the l_aric_as,
S ":'_''" t"l',.'/ cr_ _;9L %_-;"_,

II.

The due processrequirementdo_s not con_-_fnan ext;.!ic_t
' , ' ;.l _''}'" " "_ C'prohibition against a {len_al of equal prot._ction. ,,e,:, .... -

less a discrimination _,_y be so unjustifiable or so "in',,'i,'_." "
as to constitute a _'"o_,,ialof due process. _ollingv. Sh::.'re,
347 U.S. 497, 499 (1954);Schnc.iderv. Rus!:T-3--F7-_-.Sl;.;--:','-Y_J
{1964);S!_ro v. TI;ci;:._son,"3£'.IU.'S.61-'8_-',641-642 (I£..'-._).
And any c"_F_sTi_icatT'o_-T_d on race or ancestry is "inl.._ren.t!y

4/ Balzac v. Porto Rico, 258 U.S. 258, 312-313 (1922),decided
before PuertoRice i_a.dacquired Co:rr4on;.,'ealthstatus,ob_e_,,_d"

"* * * The gu__rantiesof certain,fun_.::_.ental
personal rightsdeclared in the Constitution,as
for instancethat no person could be de;?rivedof
life, libertyor prop:.rtyvithout due process of
law, had frc._the beginningfull applicationin
the Pi_ilippinesand vorto Rico, * * * "

,)
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suspect and subjec', to close judicial scrutiny.!' Graham v.
Ricb;_rdson. 403 U.S. 365. 372 (1971).

The question thus is _Ji_ethcr discrimination on the basis

of ancestry _7ou!d be ju_tifiabl __ in the si=u'_=icn here in-

volw_d. The purpose of tl_e proposed restrictions on ].and
tenure in favor o J?persons of "-:°,,",....._,_n,__n"_ c_es_cent would be to

protec_ the persons of k.'arian_.na;cest_/ from explo_ _-aUion
by econo:nical!y :no:..'eadvanued outside o,-_,,--_ and £o preven_

_hem f,_'om ];eco._,_:.h'g a landless society before _hey h_.ve an
oppcrt',_n:tty to attain ti_e .!cv._l of the ece_e:_ic deve!_p_-.en_:
_:hich att_.i_',sin "'_ r.a tb,-_._ st of Uni_,ed Sua_es Such le_,is-

L_ • p;

lation "- ' _.,..ouludiscrin_in:_t_ az_i_t nonresidents of th,:._ariana ,

and ",_'es......_n_s of the '..:nr_.?a_as_.._hoa_:e not o z i.!_rJanan ancestry

and even would into ..= .._.,.e_c_,:iththe freedom of uersonJ of

Mari_nan ancc:-_ury to a]":,•.l_,_te_ ""_.nzzr," prop.':r.=y_o a_y ,::illing

pu_caascr (see ]_c_-.:_._anv 1.7_;_-l_.v,245 U S 60 (19].7)) Still

it would not appear uo consci=uze an "invidious" denial of
dL_.__::-oce2s.

Due process prohib_'t_ nuch digcr.imin:-:ticn as _..:euldpre_u-.

dice r:_-,-..,..._-':-,,]_.,grouL_s, i_ does _:ot co-_rand_ ho+_ever, an

the superior polJ._iza]. _:nd econ:_:nic po:.:ar of prevailing grcu[_s.

_n.._his _J.e.-a""_-_ too, "a page of history is _.:orch a volume of

logic." Ne_._York T_t Co. v. Eisner, 256 U.S. 345 (1921).

i III.

The fore'host per=inent exm_._ple of statutes designed to

i protec_ minorities is presented by ".he Indian legis!a_ion _;hich

since =he earliest days of _he Republic has res_rica?.d the
alienation of Indian lands• See the Indian Trade and Inter-

course Act of 1790, sec. 4, 1 Star. 138. no:_ 25 U.S.C. 177.

The rationale and constitutionality of this legi_la=ien _:as

resta_=_d relatively recently by the Suprcr_e Cou_u in Eoard of
Co:.-.-,is_fone_'sv. _',.:_" 318 U S 705 715-718 (19"_3) 'fhc

Court pointed ou£ that these laws were required to protect

the India_:s from the selfishness ofothers, i.e., th-_ pressures
of uha white man '_= economic civiliza_ion,_.nd _o cnab'°_.,the:n

ultimately to find th._ir place in the modern% body politic.
",, _ _ the toThe C_urt also r_,affir_::c8o!dcr l,.,id_n_s $hat pc::er

4
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shield the Indians f_:om the rest of the economy of the United

States did not termly.ate _hen the Indians _;er_ granted ciui-

ze_ship (at p. 7].8). _/ The rationale of Sebe_" _:as rea,.f].x,._ed

as recently as P_2__f!:-,:i,:_t___E_!"v. Sk.':.l!vQil ,,_.o_-_90 U.S. 365,
3o, (1968), [<ills Crow v. U1_itcd 5teZe._, 451 F. 2d 323 (C.A.

8, ].971), ce;'tiorari denied, 405 U.S. o._a.,,,dealt _ith a chal-

lenge to sp,ncial procedural p__'ovisions applicable co the

. t,la_ althoughcrimina], p_°osecution of. Indians Th_ court held ....

racial classifications ara "c.-°2::titutiona]ly suspect" d_cy do

no_ violace the equal p_:oCcction and due p_ocess clauses if
they are generally beneficial to the min.n_..ity(a_ pp. 325-326).

A more recent example of legislation designed to p_even_
an ipdigenous group of people from becoming landless is _he

Hawaii_.'_nHome Lands L_gisl_nion of ].920, 42 Star. !08, 48

U.S.C. 691-716. This legislation was designed to check the
extinction of the Ha_.,aiians as a distinct g_:oup by retu_'nin_

Hawaiian families to _he land. (See S. kept. 123, 67th Cong.,

Is C Sess., p. 2). It provided in effect Cha_ certain public

.....•; cot l,I be ].ease4 only Zo persons of Hawaiian
dus_..:-:,c ,..,,_...... li;,_'.t.".d L_':,'.............a_:".':..:i: of c]:e _.':_'] _'-_" CC.U''_ _',C

- d(::_.[..'_:dEo a s i_g].e person. The_.Ha_.:aiia_ Sial:ahead Ac_ co_-

ta_;:s a p_._.',;_'icn,_.,in the nat.u:'e of a cc_,_:c_ ])_t_e_n..... une [n.'.t_d
Stat_s and the State of Ha_:aii uursuant to _:bien th_ Ho'_a

Lands legic].a_ion became a part of the Constitution of the
State of Ha_:aii. The Hawaiian floraeLands legislation, :.:.hich
s_ar_ed out as federal territorial legisla=ion, no_.:has _he

status of Sta_e legislation. Moreover, a_ the time it _:as
oz'iginal!y enacted, Ha:;aiians had been citizens of the United

States. Act of April 30, 1900, section 4, 31 Star. 141.
There does not appear to have been any challenge to the constl-

tutionality of the _'awailan Hem __ Lands legisla=ion.

On the basis of _hose historical vrecedents, it would

appear safe to assume tha_ the appropriate legislation 6/

_5/ Sin,_ons v. E._aaz]eSeeia,_'see, 244 F. Supp. 808, 813 (E.D.
Wash., 1965), off'd, 384 U.S. 209, also holds cha_ the po::c_"

to enact legislation based upon Indian ancestry did not _e_i-
note when citizenship tas conferred upon the Indians.

6/ See fn. 2 supra.
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designed to res_.rict land holdil_gs in the Marian_.s to pcr._ons
of M._riar,an ancestry will cqu_.lly _.'iths=anda=to.cks based on
¢ons=i_u=ional grcuncls.

- 6 -

-}_ _432721


