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. ' ' " .",": Xq_e Honorable Bailey Olt&r ..:./. :..:::".
:_ ...::-::: Cha:o:m.,.:n_ Co::m._tee on . . " •.. " -;_-- W:.y,-' and Neans " ' .. '

-.-: The " _,-' C.... _.;:c.... of N:'c.ronesia ' '
".. . Y.olonia, Ponap_, Ea:_tern Ca;:ol.{ne !sland_ 95941 -. :i

S

... -. - ])ear i4r, Chai_m'n: .. .
_';_,:.. .
fP On Wechmsd.ay_ Augus,'_: 23, o ,.. " 1.,72, th:ts __" _.:as orally0 _.,..tCQ .,

•.,. £t:Om.[L to Oe*,_-.'-._ Co:nn::[ttee O;h _'_,',.,\'......).'equo_ted ['o . _ " '" the r, ...... _ _ c_,-'

'fl ..... ." ]J..:::_L/b P, %'!Z-:;-t._,:(gil _ " _ .... " ""op.,.tl:.ol, o_1 tr;.e ._:o.Llov:::.u g questions:

., , .'

' " £., ]..-_,_..... D ............ o. th,.: ......._'T . "£, 0oi _, t,,_. !.[-'.,,r :[ o.:: :.: "o .,._A,- _t_.,_ I, ,t. ._.:.ust Ter;tito;,?y

• of the _)a_';_',- Ts!ands ncgoti.'_:te '"," ....... -^_'• ............... . _._p .... -.t_Lx. witl.t t:ne
• .. Cove£nut_nt of the United States for a futu.;ce po:{.iti(;_'$

tl,_ of the -'_-_ 'otn_ five _.....'_"_ "',-_.... . . ._'I2C'[:U9 C,:L:£:,:CI _h_ .........

.... " districts?

• 2, >'iaY "-' _'i::.'.::Lana _ "" 1 T ," "_.... ,. _.p,e .,.s_J.anc.:; D:;.st_::..ct of the ..ruse ..e,:rzto;:)
•• ::: " " of ,_he ") '_': """_....;," act of the Cou{_,.{...... of

"" .'.aC. ..,..cO. J.,',_,.:_ .... ., ])y ;.hi ",'._'""'"'

e',.: ...LUr.s,,<]. f._:(.'.:.:l _;',• . i_ :S,-"t 3.( '._.]:'C :: :LC'.t!],iicrones:{a. elect to l-e r" " .... in
const:ii:utio:?ai conv,_:_u:,.c,:] £o arafu a cc,n.),._.tu_:.o,, for the

fLttU;:e oO,c._.:.,_O_t O- _.,. ,,- ,,c.-_-_,

o .'[f SUCh "':'_'_" r' "( .......•......_.o, zs un].a,:,ft;.._ ,4. q,- ,'a--"'; ...... "" _'" ' "._ ¢,

:;.m"cs0d, against the :.-:r,.._...........z_.n,:: Islond3 ])zsfiz':,.ct_'" or _.c._'""
• ofx:<O).o.].s.., S_,OL,,.U it Or its 0t:':4'_':_'1 "' .tlot pi:.<'i'...-;.l.',_:_: :[:1

' SI_C]":a COll:?[_:L!:ttt:'._.C'll:t:[0"-_ "_'_''rOY'?• C:. ;..\' •........... _. • :"

.t ".

"_.... ", _ "', uaiL:',.;,ful. "'_ "'-

;_: ' 4, If _u,.l, _,oc:La,._e_..,..'; ,.,_o.',. are thr- legai

: "' "_' -': _""' T,"; ..... ]_- T.': o' ..... -.'- "_'"" - ,.......

,_, . . CC1SOqUGilC.Q_; _O:,.? [:]i6z _.,_:_.:_.._; ...... •........... L-'..,..CI. _.:::._._ 10,:p';_;_.

..... ;-': ,"m,;!(, i t- _:.::'ct :LS'[ p<_t e -:in ....f(S-i"::s Y.ut::.:cc:i_?5:i:1._a.c._.".I.,::t:.'.__..:t_s ....
" :;uc]t a ec-nst.J.tui:ion,::iconvc.:zt$on?

t,, Ou_ a;.:sl.:e.rto tb.e ):zr,,ltqu.:s_ion :_s in "" _.....z,.m_z_.{.,

'"_"" . . £ 2b'.: :_..?.:,.CIll:_:"i;;(._ .... " - ._:...,..:.[:(.):-)r(:,_ [:]]IZ.... " _'" J_.SI_.&I-:(_].... go'.,_::.n.,.':gt.h(;T:,'u.:_::T .......'
:ti-:C'i •,.4 _ e............; ....,.,.,r,,,:.,1_..,¢......t} ,_1_.'.:'z" tl-) J.YI._:,i;... IJ.'::.: '.I::FD:; i.'.f:it <;._I].:? L<,:,......;..£.#';.L'_.._,'..it fO.%"

_- t;:_.'. ).::O;:,_',c:'.,:,7-',1::.:::c-;;o. i.:v::udnl:cd i,;).::;:,.J:_ ]:_otx;_:e)_ t:...,-' C.:)\;'o:nt.,::o',:t
-, . . , •

• . . . . . • • :, .
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of the United S......._au,_._and th'e Security Council of the United

-, Nations, approved by both potties in 1947 ('J.TTC 5 101 (!); .'.

Ca'Jvov. Trust Territor I (1969), 4 TTR 506, 514). " •
'. . . : .. . "

..... Article 3 of the Trusteeship Agreement' provides in part:

: "Ill discharging its obliga_:ions und<'.r Article 76(5) " "
of the Charter /_-of tileUnited Nations-/, the _"

. : administeringStates / shall:aUt:h°rityL Government of the United
" " _" - : .'i..:-.
':_- . - : , I, Foster the development of such pol:[tieal institutions
: : " .." as are suited to the Trust Territor.y and shall promote "

v ¢

: .. : the develop-nent of the inhabitants of the £ru:t Territory
,: t.ow_rcL seif-.gove._mment or independence as may be

.: . appropr-._te to the particular eirc.umstanc.esof the Trust

z. e_.l.x, e.x_)ressed

_ . Territory and -lts_j_eo_.lesand the ",-"'-

• wishes of the peoples ¢onee.rned;" '(underscoring added)

• ]" The /-:dministeringauthority is reouired by Article 4 of tile.,<

r_ r-:_- • trusteeship Agreement to act: in accordance _ith the,Charter

= : " of the United EatioP.s. Article 7_3of the Cherter imposes
: " upon every adr:iirJi'stc):i-fig _,_,u,_u:.J-_.3" u_ a _,.,,_,_ _ .........

: - the obl).oatzon to: ..
". , -" - .' •

• "b, to develop seif-goveT.nr::-_nt,to take due account:
: ._ o °

. of the l)olJtica], aso,_rat_e,ns of the p.eo,:)]e%_and to

" assist them i.rJ the progressive deve.-i.OFment of their
'. .... thefree pol:[tiea]. :[nstitution:;s ac_.orc:'r,o to

p.3_rt:icu].arc';yt.u-,:s_....r-....of each te,ritory and its

p_/ic_,gj_iesand their varying stages of adwm,;:ement: '_

(traderseori_.g added)

::. Furi:l_.e;,._Article 76 (b) of the Charter ,_.;_.L_.:._:,_.,,_,_or-e of ."
" : the bosic "'_ .... O'f _a,.._.o_s_. o,_..... t :.".ve_ the Ur_ii:od ......... Tru:;tee,-h:Lp .t

_,:.._: .-. system is to : - ' "-"
if:[ "

7: : " "b, to • - n '"- pxo,.'o_e the political, ec.onomie, social, and
':: , " : : educational adv-_r,cement of the x_h_,"- -h-'___.,_nto"-'_ of the

:,_i___2_! ,. :trust Territo:¢ies_ and their progressive development

. ,_: .. tc_:_a,.¢,e. _.,:.:_ o_\,ezr_-_,,}:-,t or xn(_ep6u'.,,::ence as may be
_ app:,:opriata to the ]'_arl-.i_._x,ia-_:-c::_['cu;_:stcmces of tvadlY -:: o

; , I_92:2:i_:o-.,.7::,.a_931 i k__:..J?_'.£Y ]:i rLAF _.t__:J:i_.f2:.¢i:J3L_c-.:.__:._3"_%:£:!_e.d
'/__'..::L %_:'L._J ::. " ')e. '_,xvh ......__o_:_t.!e ,_ ...... o._ .o,._.._:._n_(., and _.u

'" provide.d by the terms of each t:_.]_:.,c .... 1..q, agreement;"
• (und t,.rt;cori::: g added) ...... .. " , .

.'- .. '... : • ,. . " ... -

• . . . " , .'!H:t .: . . ._. " :'"
•. . -" - ... :- . • .. " : . -. • .

• . - .! . ,. . . ,.

_ " .• . .- .. ..

• : : .!- ,., .. : .,-. .• <:.... :
.. _ ; • ., . ; ., . . . . . . ,:.'."; . . • : .

... . : . .. , . , • .;, :'. . ".
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9]lese parts of the law of the Trust Territory of the Pacific

Islands place upon tb.e United States the affirmative duty
.... -to develop se].f-go_;erm:mnt or independenc'.e under a fonu of% . •

' gover:-ment suitable to the particular circumstances of the -:-

... Trust Territory and its peopJ.est The peoples themselVe_

: have the riF_ht to freely express the'ir wishes in this ..

... _-d_ and the United States must recognize aua ,_'ccon_moc!a_e
... those'wishes, I]ie use of the plural in reference to + "

:- Ip_eoples x,,,ithineach Trust _Territory clearly contemplates .

[Ithe possibility of a w:riety of political aspirations and .
i:."...:.._ IIdevelopments by the people within different parts of the

...... :. _Trust TerritozT,

".3

'+_ ' _te people of the l"_nriana is].ends Dist__:ict have, through::!-<:
i.'_:" their leade.rs and their legislators, ard by their exerc'.se

" . of their _-_',_^""_ indicated their dc.:;i_:eto _ _'_-•. ]._.,,..... nJ...,c.:, nc_e, vm:y . .

_. " close ties. with i:he United States diffe._-iqg f_.:o.athat of
the othez" districts and have sought .,,eparatenegotiationsJ for the dete.._._,inationof their status,

"% .: -. .-

_-_..... _"-_ .... 0_+3 ,_ ,'_,,4.,-,-; _.,-, /-,4:'- <+_-_.*..k _...r:n., +_ .._+., " _,. _, ,.,_._ _.j. _.eL)=.'f_ _

a___ " " " " negot:iatio--_,:._betx.:¢enthe H_riat-_a:. "'_-'7.sl_:_,_Pist_:-._'ctand the

o\.m.m,,_n_ of the United States rega_:ding the ,uture

I ( polit:;.ca! status of that district a:,.'e_;7_3:--_o,.... prol:'e_:,

, . +,

.. . B,. Our_ answer to the second ouestion _'s in the n_o_--_.x_'"-"'_'_.

... The £rust L:rr,_.tery Bi!]. of Rights contains t:he fundamental

:{.- . " rights that _nu,ntbe guarani:earl to a_] persons in the T ....
" " " . - . ].U_+ g

•. '"... Ter_.-_.to,:y"" " as _eqtta.re¢,"" " "uy Article 76 (e) of the Charter o.,._-

..: t:be bn.t.ttm 1.::.,tions _nd Article 7 of the ",'--,,,<-_.,c.,,'..'..,..:_,,.,...:,,,,,pl,,,-,_.,._,_'-,,p:(__.,._:+,.,. .
• . 1_'llOi_:_, _uue_:<+,,-unuamenua.t. r.q::+t.:s...are .,.ucJ.uuuu uu+._ process t;:-_

].,.u _- , arid ".,. " .. la'_., (1 '_q".... 4") equal p._:otection of iav:s (:( TTC _ 7), -

- • ,.here are no precise de/-:[r, itions oJ. the phrases "due proc-,_
: o.,f _,qw" atzd "equal p.rotc_c:t:Lo_-t of ;he "i-+-,_".... .._,_..., , in reeogr_itio,-t

' .: -. of I:he :_+n,_t.a.(:,__- _......... d_.fi:.,.cu].ty of, m':act ¢:_,.,ln__tat.,.on_"" " " of a concept
." ..... .. that can be applicable to a wide va_:J.ety of circumstances

(I6 k._n Jut 2d, "Co:_st:;tut:io_-:.:z! Law", _ 4.86 av.,.d 545)°

_' "-- --""- --- - '"due: ..... . ........ "....I unc!mr..entaJ.jy_ bowever_ process of :[a,._" p_-otects
" private riehts :;:ro,u a de.q:.:.al of :.a_:sonc_b]e , ':._._0. f&i.'.: " _c,:.,, "" "' - h__,._l

_ +_ I- "+"+ "p+:ocess, vhe_,.e+, ._t.tdicir']-, adrainistratii, e o:,: xn some other

_. " mar-:;.c.r (16 Am ,]u_:2d, "Constitutional Lhw':, s 546), "F,qua!

.- p.rot',.-'.ct:ionof the !c..wsu e:.'.'_:¢ntia!!ygu.r.:.ranteesthat all '

• •;
i" .,* ' + "., -° - '

( ' "" :.' : ::" . '"''i : . :.:)

" .":. 7"1-: ._" i:: • '.... : ...:.:..:.! ": . i :. ..;..: ,'. ... . . : ; .'". • :

'"......... 03S064: • .. • • . . . ..- :..: . ' . ... .. .•
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persqns will be trcated alike under like circumstance',_, vith
.i

respect to rights and privileges on the one hand, and
er. *°" °__

•llab_IzLies and ob!i'gations on tile other. (16 Am Jur ,:d,
• |t,_ r C
• - ' _,on_titutional Law", s§ 487--488), ._:]mse concepts are. .

.-. clearly part of the law of the T1!ust Territory (Ichiro vs.
: Bismark (].953), 1 TTR 57, 60-.6].;Hesechol vs, Trust Territory

_. (1959): 2 TTR 84, 87-90)°

/ i;, " If any administrative district of the Trust Territory is

_. ' "" " ]excluded by legislation from participation in a constitutional
' converd:ion • - - .l , " - opcq.fia_hxno to tile future government of Hicronesia_-. . ".. .,

:[ then certainly the citizens of that o_.strict, p_rticularly
any citizen x.,ho4u.....fact shares tile po].i[[ical _s,',,';;-_tiOnsof

' the remaining districts, are being denied the oppo,.......,.Lt,n__tj'"-

• ' to be heard, a basic aspect of due process of ].a_,,(see

.. It.hire vs, ]-_ismark_ supra, 62.), and are being trea[md in a

" ., " / s_.on.,.fJ.c---'A-]_different arm unequal mt,.mler tb.an the citizens

\of districts .... are .• ... wnlc,, authorized to participate._

' Therefore, it is our view that no district can be excluded

__ by legislation, from participation it: any ".i,xcro,,_.oa._,n

.( • .." constitu[-.ional ee_!yention so long as that district is a
°i J_ " ......... "• part of the political organization as ..L is now constituted

• under: Department of Interior Order No, 2918, as amended •
.$. ' . 3 . .

Yrusc J_e)?rj.tory(:ode, unlessand Titles 2_ 3 and 4. of the .....

" that Order is amended to permit such o.xc].usion or the

'. constitutiorJ.-,_ convention bill _ "-° .... "- "

..... u,.n,_z_._e.s,eac]; district to

:i , hold_ whc:ther r,'..andato__'v or not, a p" _;'- • . _ c its peop_,--,q '• . le,)._c;exte oz .....

• ; to determine "_.,]_et]_.eror not their dist_-:i.cto,..... "I-_ l,,articipate, .

- _ .... _ .-- o,--" it is• C_ }.\_e,._rc._.n;._,;_,- ";the tnx:c(,_ueo,.xon..._ in_po._._sib_.eto reach

•.. ..... any certain !,2Zal_eone].US:l.onflowinz, from the ._.,_.,.lu,.e_...." ,'" of _n),.
_dnlir<Lt:t_:ati',_edit:tzict to participate ill a constitutio, na].. -.. "

conveuu..on c.o::cerning the future gover[F,mntal o].o_.,t].z,_tlo1_

: , of ].ii(-re_ae:_ia Until the ,,'_,_c__.,_on_,,;¢'"_ of the co,_.,,u..t_._<o'-_':-:"""" '_! .._.....

convelri:ion ac.t vm.ch is ,-'-n:.>_tedo,:cekno\.m and at _.:hatpoint

•' in the process provialed by such ]e{_slation the "-...._.aziure

• ", : occurs tlox._ever, in general •.... ¢_-' :-, be. , pz, oJ._c oz_.xc_.,].s call

:_'" :,;equired l)y '- _ _ - _ - ...... , - :C ou-r u -o )?o-(- r -l:-,1] 0 d ['11 ---¢. J. S-S uane el,el.,,:-t:_.O._-for- aI_O ....

. : of 6t W3"?J.t of T_laD(]CtDUS, or some similar judicic,.1 process, to

_' . compel parlor, hence of tim.i_. _ dutics and function:" (see 52 Am

_=_"_'-_'"" " Jut 2d, "!.land;v,ms" genei'alJ.y),, "iq_,e e>a;ct applicability of
.... such a writ would depend on the po,;ition of the r_:,xc_.t.1

.. .- v,ho failed to act_ the .dit:cretionary m: l,n•nndatos._y rmttn:e-°

of the un.e:;-:erc,tsed dv:ty and _" _-"o_n2,. DLIC.'IIci_:ct,m:stanees_ ].t
A.°

. . , [. - ..
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.... .. _ould seem lihe]y, nonetheless, that a citizen of such a
d_i_...." -_.tet _.:ou].dhsve standing to sue such an official and

obtain an order com_elling performance of his dutics o

. " . .. ... o

._ ]), The fourth question ?.s likewise not susceptible to

'"_..... legal conclusions of certainty without dealing _.:itha -
• "JC." • - •
specl_.?.c set of circumstances ._.nvo'.v._.ngparticipat\ion

in such a constitutional convention_ Ho._..,ever_ it is our
._ opinion that, generally speaking, based upon the history

;. of events in the luarxan_ Islands District, participation

in such a constitutione:l convention x_:euidnot ba\:e any

legal effect _._ithrespect to the desire of the _'_-,'_",_
' I._:'I.andsDistrict to -,,'J"-'"- " "h.._.o_.,_tesgparately for a different ...

fomn of politic-s_! status°

_.... _ql-n'_ci.- e ].'_ you_:s, t

.'- ,

._ - --_ V " -- .• - Richard !__"iya;::c_te \
\ ._ • - \ " .

_.. . , _ - ... ...
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