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I. Prefatory matters Constitu_:ionality of dlscrinK:'_ction

as regards property, c'4aiification,_ or i _ ___'_:':_"__' '

§ 1. Introduction payment of tax, as condition of _;g_+ _z::

[a] Scope to vote. 82 LEd 257. _¥ _ ._

This a,nnotation collects those re- Residence of students for voting _ _ ;:'_.ported cases, _ both federal and state, _ purposes. 44ALR3d79_.
which have examined the validity, Elections: effect of conviction _.,_' _:--
under xarieus provisions of the "Fed- under federal law, or law of anether __ ;
eral Constitution, of state laws estab- state or country, on right to vote or _ z._____._;_;_c:_,_:.
lishing residency requirements a for hold public oIfice. 39 ALR3d '.;0.3. _: r __:'_" :___,_
voting. Ti'.e effect of Title II of the Construction and effect of absentee -- .- a.:<..:. ............_,-_'2"_-.......
Voting Rigi:ts Act of 1970, _ abolishing ;,oters' lav,s. 97 ALR2d 257. _. :. ,:2_,_,'-:_,, :_:_ .. :-_:'_'_'_:,_,_.,,._,.,
state d-:rai'lonal residency require- Validity of absentee voters' laws. t_
men_s for voting for the offmes of 97 ALR2d 218.
President and Vice President of the
United States. is also discussed herein. State voting rights of residents offederal military establishment. 34

[b] Related matters ALR2d 1193.
Racial discrimination in voting, and Voting hy persons in militar.v serv-

validit.v and construction of rcmedial ice. 140 ALR 1100, 147 ALR 1443, 148
legislation. 27 LEd 2d 885. AI,R 1402, 149 ALR 1466, 150 ALR

Federal constitutional right of in- 1460, 151ALR 1464, 152 ALR 1459, 153
terstate _ravel--Supreme Court eases. ALR 1434, 154 ALR 1459, 155 ALR
27 LEd 2d 862. 1459.

Fourteenth Amendment as affecting Constitutionality of statutes in re:a-
nomination or election to state office, tion to rexistration before vo_ing at
11 LEd 2d 1057, 23 L Ed 2d 782. election or primary. 91 ALR 349.

1. For -nformational purposes only, v Ferrell (1970, DC Tenn) Civil No.
it shouId be noted that other decisions 5801.
dealing ,.vi:h various aspects of state Seventh Circuit Johnson v Darrell
residency requirements for voting, (1971, DC Ind) CivilNo. IP 71-C-5":;:
which decisions were not reported at Phillips v Bing (1972. DC Ill).
the time of the writing of this annota- Ninth Circuit Epps v Logan (1970,
tion, but which will appear in the DC Wash)Civil No. 9137.
Later Case Service for this annota- 2. For purposes of this annotation,
tion if and when they are published, the word "state" is deemed to include
were discussed by the courts in a the District of Columbia, Puerto Rico,
number of reported decisions included and any territory or possession of the
herein. Inasmuch as an attorney United States.
might find them of value as controlling 3. The annotation includes deci-
precedents insofar as a particular sions involving both kinds of residen-
state's residency requirement is con- cy requirements, namely, bona fide
cerned, a list--quite possibly incom- residency requirements (state laws
plete of such eases follows, but these which require voters to be bona fide
cases are not discussed elsewhere in residents, but which do not impose a
the annotation : waiting period during which the fran-

First Circuit Conti v Board of ehise _s lost to the newly arrived
Registrars (1972, DC Me) Civil No. resident) and durational residency re-
12-67. quirements (state laws which require

Second Circuit Kennedy v Meskill voters to have been bona fide residents
(1971. DC Corm) Civil No. 14548. for a certain length of time before they

Third Circuit Fair v Osser (1971, are granted the right to vote_.4. Pub L S9-I10, Title II _ 2r"2. a.¢
DC Pa) Civil No. 71--2212. added P_b L 91-285 " 6, June 22. 1970, it..

Fifth Circuit. Jefferson v Cook 84 Star 316, now eodi_ed as 42 USCS
•(1971. DC 2,[iss) Civil No. 4982. § 197:_na---1 (a-i). For tl_,e subs:or.rive _ ' _":'" :"

S/:<th __ittul_ _ _.a,: v Bruwn (1970. provisions of the sta'.ute, see _ 2%: ,r. :.:..:. __a--_=
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. .... Validity of statute requil'ing in- X_r:=n we consider the nature aud
formation as to age, sex, residence, the theory of our institutions of gov-
etc., as condition of registration or ernment, the principles upon which
right to vote. 14 ALR 260. they are supposed to rest, and review

+ the history of their development, we

Cocanower and Rich, Residency Re. are constrained to conclude that they
• quirements for Voting. 12 Ariz L Rev do not mean to leave room for the play

477. and action of purely personal and
" hiacLeod and Wilberding, State Vot- arbitrary power. For, the

.:_ , ing Residency Requirements and Civil vel_- idea that one man may be com-
_'.'. Rights. 38 Geo Wash L Rev 93. pelled to hold his life, or the means of

,. Rentenback, Student Voting Rights living, or any material right essential
: in University Communities. 6 Harv to the enjoyment of life, at the mere

Civ Rights--Civ Lib L Rev 397. will of another, seems to be intolerable
Sanftner, Serviceman's Legal Res- in any country where freedom pre-

• [ idence: Some Practical Suggestions. vails, as being the essence of slavery
' 26 JAG J 87. itself.

": Stone, State Residency Require- "There are many illustrations that
:' :" ments and the Right to Vote" in Pres- might be given of this truth, which

idential Elections. 58 Ky LJ 300. would make manifest that it was self-
Schmidhauser, Residency Require- evident in the light of our system of

ments for Voting and the Tensions of jurisprudence. The case of the
a ._[obile Society. 61 Mich L Rev 823. political franchise of voting is one.

Guido. Student Voting and Res- Though not regarded strictly as a
idencv Qualifications: The Aftermath natural right, but as a privilege- - merely conceded by society, according
of the Twenty-Sixth Amendment. 47 "to its will, under certain conditions,

• NYU L Rev 32. nevertheless it is regarded as a fun-
Comment, State Durational Res- damental political right, because pre-

• idence Requirements as a Violation of servative of all rights."

-:::._:--: - . the Equal Protection Clause. 3 NC Though this passage has been often
:::- - _ Central LJ 233. quoted in subsequent Supreme Court "
"- Rowland, Voter Residency Require- decisionsinvolving voting rights, the

; - ments in State and Local Elections. "fundamental political right" to vote
i 32 Ohio St LJ 600. to which the court referred was far

-_ Comment, Residence Requirements from being one universally bestowed
":_"_":':- " ': .... " for Voting in Presidential Elections. upon " citizens in 1886. It had been - ::""- " " "" " . at,

:-_::/-". " ." "" 37 U Chi L Rev 359. only 1.6 years since the nation had_de- " ::_:
'_ _¢ _ ; ' Note, Student Voting Rights. 6 Val- cided that the right to vote should not-- -

.:--.- : paraiso U L Rev 49. ........ be abridged or denied "on account Of ::_:"
:)._: ::- •Thompson, Problem of College Stu- race. color, or previous condition of : _-: :_=_

• '-- : dent Voting: Proposed • Solutions. 7 servitude."_ It would -be 34 more ....
• i._:_. : : ..... Wake Forest L Rev 398. years until women would be allowed .--_:

7..:/..: ..... Antieau, Modern Constitutional to exercise this "fundamental political
- Law. . - :: -- • right, ''._ 75 years until residents of

.. • the District of Columbia would be - .

":" . , §2. Summary and comment " given the right to vote for President .

[a] Generally and Vice President of the United
The United States Supreme Court, States,: 78 years before those too poor

in Yick Wo v Hopkins (1886) 118 US to pay a poll tax would be guaranteed
356, 30 LEd 220, 6 S Ct 1064, said: the right to vote, _ and 81 years before

5. The Fifteenth Amendment was 7. The Twenty-Third Amendment
adopted March 30, 1870. was adopted April 3, 1961.

6. The Nineteenth Amendment was 8. The Twenty-Fourth Amendment
adopted Aug. 26, 1920. was adopted Jan. 23, 1964.

[31 L Ed 2d]
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the vote wduld be extended to the 18- Carolina o_c_aI__, as early as 1693.
to-21 age gr'oup. 9 Thus, it cannot with argued that a period of residence in ' :
reason be shid that the nation's found- the county as a requirement for voting

].
ers had umversal suffrage in mind was necessa_ _, and _hey urged defeat ...
When the !Constitution was written, of an act giving the privilege of elect-

and while ;the country, by constitu- ing state representatives to anyone _.._
tional amendment, has gradually worth 10 pounds, for ". . . not ..

moved tow'ard the goal of universal mentioning boy: long any person worth :i..-- .:"" ""I

. adult suffrage for all citizens 18 years ten pounds must have been an inhabi- _ .-.:_.._-_:---_
of ageor over, the founding fathers tant of the ccun_ before he be ad-

_ " 'themselves[_._yere __content in the mitted to vo_e f_.r members of the As- .. • .....
• -•original Constitution to leave the sembly, it fs so loose that by this Act

.....: setting of voting quallficatmns to the all the P. r_e, _naz were in the ShippI .
: states, reserving for the central gov- that had .beer: pbJndering in the Red

- ernment only the lqght to legislate in Sea had been qualified to vote for
the :area o!f the "Times, - Places and- Representatives in Carolina, which be-

Manner of iholding Elections for Sena- ing of dangerous consequence to the ...- ._.
.... " _'_10 ., • .--7: .-- tors and -Representatives, ar,.d the inhabitants we have thought fit to dis-

- -day for the, casting of electoral votes sent to that act alone. ''13 While "Pv. - .
- ' for the offices of President and Vice rates" may not have been much in the

President _f the United States, n and minds of sta,'.e governments, many

providing only that the "House of commentators ?,ave noted that the de- :1
Representatives shall be composed of sire to preven_ "mmigrants from vot-
Members chosen every second Year by ing resulted in the early passage of
the People! of the several States, and residency requirements in many of the
the Electors in each State shall have eastern states. _'- and a similar desire- I .

the Quahficatmns requisite for Elect- to prevent Negroes from voting ap- '-i

ors of the]most numerous Branch of parent!y mox:_,-a_ed many southern
to-21 age group. _ Thus, it cannc, t with states to pe._s such requirements after

the State ILegislature. ''12 Therefore, the Civil ,_, =.- Whatever the rea-
while the states are prohibited by the son for such re,'4uirements, all of the• . I
Const]tutlqn and its subsequent states and territories, as late as April
amendments from denying the right 1972, required _.hat prospective voters
to vote to! certain classes of people, must have been residents of the re-
the states have been generally left free spective states ,,_ territories for periods
to set voter qualifications, rules, and -ranging from 30 days in .Minnesota to .... :._
regulations.

The Federal Constitution contains a year in 29 of the states and ter-
• [

no mention of residency requirements ritories. Thirty--five of the states or _:

for voting I However, the imposition territories also required that prospec-
of such requirements for voting• How- tire voters be residents of their re-
ever, the _mposition of such require- spective count'es for periods of up to :"
ments by state constitutions or stat- one year. and 40 of them required
utes w_/s xiot uncommon in the early varying periods of residency in dis-
days of th6 nation. As one commenta- tricts, wards, towns, or precincts asL
tor has amusingly noted, some South prerequisites for voting, le

[
I

9. The iTwenty-Slxth Amendment 14. See, for instance, Stone, State
was adopt6d July 5, 1971. Residency Requirements and the Right

10. US Const Art 1 § 4 cl 1. to Vote in Pre__idential Elections, in
11. US Const Art 2 § 1 cl 4. 58 Ky LJ at 3cj:3.
12. US Const Art 1 § 2 cl 1. 15. Emerson a.,_d Haber, Political
13. Ston'e, State Residency Require- and Civil Righ_ in the United States

ments and[ the Right to Vote in Pres- 2d ed, at p 199. '
idential Elections, in 58 Ky LJ 303, 16. The C,=,u:_c_[ of State Govern-
citing a passage from A. McKinley, ments, The E,:.,:k of the States for

_ The-Suffrage Franchise in the Thir- 1972-73, at p_ .'_., 37. _ ........ ._
...... -_t_e-e_"Engli_sh :Colonies in America,. at :: =_ _ ;__:._:=:.=:.=_::=__.............. . :=:==.=_...=_.:_.: ...... . :_.
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z/;. =..:...: :. __=}:i_:--:.._.::The imposition 0f :residency require-" these ::sta_tite_in iqi ......
.- ments,"particularly:those of a dtn:a: _stringeIit -"rati()nal:. reJation .... test-,ld ::".": --'--

. tional nature, 17 on the right to vote Under which a state statute is pre-
was perhaps acceptable in the period sumed to be constitutional, and will be
of the nation's history before World held constitutional so long as it can be
War II, when interstate migration said to bear some rational relationship
was the rare exception to the rule that to a legitimate state concern, it is now
one normally livedone's life where one clear that the "compelling state in-
was born, when communications were terest" test is the correct standard to
poor, and when informed voters were use to test the constitutionality of
rare. However, after World War II durational residency requirements.

....: it became obvious that the United Under this standard, no presumption
;-. States was a nation of migrants. Per- of constitutionality attaches to a law,

•sons who formerly may have spent and the law will be declared uncon-
::;. their entire lives in a single county stitutional (if it abridges a funda-

were suddenly moving from New York mental constitutional right) unless the
to California, or from Washington to state can prove that the law is necessary

" _ Florida. It also became obvious that to satisfy some compelling state inter-
these persons wanted to vote in their est. Those states put to the necessity of

_ new homes, and were not content to defending their residency require-
have to wait a year or two b_fore be- .ments have .generally argued that the
coming enfranchised. Therefore, in- statutes were necessary to satisfy
creasingly during the decade of the three interests which they styled

!, 1960's, residency requirements came "compelling": (1) the statutes insure
under attack as unnecessary -anach- the "purity of the ballot box" by pre-

r: ronisms of the past, no longer neces- venting nonresidents from fraud-
sary in an age of migration and in- ulently voting, and they eliminate the
stant communications, threat of colonization, that is, the pos-:.

The United States Supreme Court, sibility of great masses of outsiders
following a series of attacks upon suddenly descending upon a state or
durational residency requirements in one of its subdivisions solely for the
the lower federal courts, held that be- purpose of influencing a particular
cause such requirements abridge the election, and then just as suddenly re- . -
fundamental constitutional right to turning after the election; _° (2) the

p vote, this type of law cannot be held statutes insure that voters well be
I .constitutional unless it satisfies a com_ knowledgeable, informed, and inter-

pelling state interest, is . Although a ested, and that they will exercise their
: -.- few courts have. continued to. examine right -to vote- intelligently;1 .and - (3) ..

_-_ " _' _/_5::- .... - . . :: :(: 17. These are discussedin Parts IV - an:instrument to use in any attemptto: -._--:::-:_5_:
:--=_.... " . ..... i ' . and V of the annotation, restrictthe ballot onlyto those voters-.-.:-':.7:=::..... _=_,__.__............. , .......... _.18. § ll[a],infra. - ...- : : --...who will vote."intelligently:'. (assure: .:..- :.-
;_?_:__7 : . ,..:- ! 19. §.ll[b], infra. •......... ing such to bea legitimate state objec- " " '
i_:i___-_.-:_:i : i_ . ::........... 20. § 12[a], infra. As will be noted--.tive), for. while such. laws undoubtedly--= o -_. _ i
........ _ • .. "

.i--- -.-. -_-_- by reference to that section; this argu- exclude many uninformed new re ....

.:_.: . -:_.... . - . ment has been generally unsuccessful, sidents from voting, they also exclude ._-:-- - [. " :- most courts having held that while the manv--welNinformed 'new residents :- --......"=:>:- . ............ - - %.V:: ....

)_._-:'_.=-!- . ,_-_ .-:- _._,_-_ .. ', prevention, of..fraud, is a. legitimate.: fi'om Voting, and they do. _noth,- :_!-_:__:=............. ._: :- . -_:.- :.. .........
:.... _.=.:-. . l . . . - state objective,..durational residency ing to :iPreven't :an uninformed:long--•:

"- _._." - requirements are either ineffective or time resident from voting. Further- "

_:., unnecessary to accomplishsuch an ob- more, most courts have noted thatjective. A few cases have concluded durational residency requirements,
.:;_; that durational residency require- particularly those of 6 months or more,
_:_ ments are permissible because they are not necessary for the creation of
_!_ to prevent fraud in elections, an informed electorate in an age where

1. § 12[b], infra. Again, although newspapers, radio and television
.i_i help.v a few courts have held to the contrary, broadcasts, and other types of com-
_'= most courts have held that durational munications bring instant information
_:. residency requirements are too crude to voters on a daily basis.

' .-_M_
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the statutes are administratively neces- because they help to insure that voters
sary to insure that elections will be will be informed, they may not be di-
carried out in an orderly fashion. 2 In rected against particular classes of
addition tO attacks made on these star- persons on the ground that such per-

utesunderltheequalprotectionclauseof sons are less likely to be informed
• the Fourteenth Amendment, durational-than other classes of persons. L_ And :

] .

;:_--=:i::.:;_ res!dency reqmrements for voting have:: while-such statutes may be -admin- - -:_ ._
_::-::_. been successfully attacked as deter-istratively helpful, states may not re- ....

_:': - rents .to Ithe furtdamental c0nstitu, -quire prospective voters to go to un-
tional., right to travel interstate, s reasonable lengths to prove bona fide

. - -.:Thus, whi!te a few courts have upheld residencyJ s Thus; whileit is permis-
• ...... the imposition of durational rer3idcncy sible to refuse, to allow students who -

- . .., . [

:: reqmrements of periods of less than :6 are not residents to Vote, it is not
• months 4 6 months or more but less permissible to refuse to allow students

.than a year, 5 or a year or more, 6 many to vote'merely because they are stu-
courts have held that duratmnal res- dentsJ 4 Military personnel who are• ] • •

]dency reqmrements of 1 year or more residents of a particular state must be

are mvahil , and some have held stat- allowed to vote, although militarT per-
utes imposing periods of 6 months but sonnel stationed in a l_articular state
less than a year, 8 and even periods of. need not be given the right to vote
less than :16months, 9 to be invalid un- if. their domicils are elsewhere. _s
der the Federal Constitution• Similarly, minors, 16 and residents of

On the _ther hand, no court has held federal enclaves, installations, or res-
that a state may not require ";:hat its ervations, 17 may not be denied the
voters be bona fide residents of the right to vote if the}, are in fact res-
state, or iof a particular subdivision idents of the state or locality in which
therein, and the imposition of bona they wish to vote.

• I
fide residency requirements for voting Class actions on behalf of citizens
has been :universally upheld. _o While similarly situated have been generally

• i .

not dlspuitmg the imposition of such permitted in suits challenging the con-
requirements, courts have not always stitutionality of durational residency
agreed, hlowever, that bona fide res- requirements for voting, although

idency requirements serve legitimate some courts, under the particular cir-
state purposes in particular factual cumstanees of the cases, have refused
situations. Thus, they may not be to permit class actions. _s In many
used .to exclude certain classes of instances, the plaintiffs will have sat- t
voters on the pretext that such per- isfied the residency requirement by the I
sons mu_t be excluded to prevent time the court hears arguments in the I

fraud, n While they may. be justified case or renders its decision, but this !
B

i

2. § 12[c], infra. Again, though not the right to travel interstate, and have
disputing i the necessity of some cut-off refused to hold them invalid on that
period before an election, during ground. See § 13[a], infra.
which prtospective voters are not al- 4. § 16[a], infra.
lowed to !register and voting lists are 5. § 15[a], infra.
made up, I most courts have held that 6. § 14[a], infra.
the imposition of lengthy durational 7. § 14[b], infra.
residency_ requirements contributes 8. § 15[b], infra.
little or nothing to the achievement of 9. § 16[b], infra. : :
this goal. Congress has decreed that 10. § 5, infra.
30 days ,should be long enough to 11. §6[a],infra.
achieve thisj goal in federal elections 12. § 6[b], infra.
for President and Vice President• See 13. § 6[c], infra.:

_=_-........"......Title II -__09;.-of the .Voting Rights-Act:-:--.14.-§ 7,-infra:-
Of :1970, ;42: USCS § 1973aa-.-t(a-i), _:,:: 15.-,_ 8,-infra.:,:_:- ...... .-: -. .... • .: -. -._:

:..::-.3.: in_fra..::: Some cbu-rtg("6ii_'_-7-_t 7::§ ]:0.-ififr£--_-.(?-- :.'.7:_.:_.:-__.--:./:::::: ::: :-.":':::-= _:.-::vjQ-
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-_-":. . -':::does_not-makh the =case moot, unless" next consider .whether- the-:cl-_ssifica_:-__
the state taw has been changed in tie tion is based on somgtra.ditioflilty ais: ::-':.?_

: :"' meantime in such a way that the plain- favored :classificatio:_, sfeti-:as-wealth ....... :---
.._.:_ tiffs v:ould have satisfied the new re- or property, sex, race, religion, creed,

_:_;_. quirement prior to filing the suit, and color, or some other distinction not
would thus not have been aggrieved usually germane to one's ability.. (3)
parties. 19 Alte_aa.tlvely, or sometimes addition-

ally, does the classification affect or ir_-
[b] Practice pointers volve the assertion of a fundamental

'From an analysis of the cases con- constitutional right? The attorney
rained in this annotation, the attorney should consider, in connection with
wilI doubtlessly note that an outline answering this question, not only

.- _ questionnaire can be developed for use those fundamental rights mentioned in
' _ in predicting his role in any case, in- the Constitution, such as freedom of

::"'-::. i' cluding those involving the right to religion and speech, _ the right not to
" , vote, wherein the principal issue is .have one's private property taken for
- " whether or not a particular statute public use without just compensation, 5
. which creates classifications among and the right, in criminal prosecu-

citizens is violative of any particular tions, to a speedy and public trial by
citizen's rights, under the Fourteenth an impartial jury, _ but also the latter-

,; Amendment, to equal protection of the day constitutional rights not specif-
_ laws. (1) What classificatio_ has been ically mentioned in the Constitution,

created? The attorney must first deter- such as the right to interstate travelfl
mine what classifications have been the right to privacy, 8 and the develop-
created by the statute in question, ing concept of the right of a woman
Thus, for instance, a state statute may to choose whether or not to bear chil-

.... create two classes of citizens: students dren)

and nonstudents; 20 citizens who have The answers to questions (2) and
paid poll taxes, and citizens who have (3) determine what standard of review
not; I citizens of Japanese ancestry, and • or test is to be applied in determining
citizens who are not of Japanese whether or not the statute in question
ancestry; = and those who have been is constitutional. If the answer to
residents of a state for a year or more, either question or to both questions is

_. and those who have not been residents "yes," then an attorney, knowing that
I of a state for as long as a year._ Ob- the "compelling state interest" test
I viously, an infinite variety of clas- will be applied, will know that the bur-

Sifications among state citizens is pos, den of proof will be upon the govern-
sible. (2) Is the classification based ment to prove that the classification

I: on some i_,d_erently suspect or invidious created bythe statute is necessary toI

--.I discrimi_ation? The attorney must promote a compelling state interest, -.2---_=:_

_"" 19. § 3, infra. 7. Shapiro v Thompson (1969) 394 ' --
- !' - 20..Wilkins v Bentley (1971) 385 US 618, 22 L Ed 2d 600,-89 S Ct 1822. -:!..

' Mieh 670, 189 NW2d 423,_ 44 ALR3d As to the federal constitutional right .=-;._;:_=
' - 780, discussed in § 7, infra, of interstate travel generally, see the-:. :.-.-___.'=-

1. Harper v Virginia State Board annotation at 27 LEd 2d 862. With '...i:._--.:
-. - of Elections (1966) 383 US 663, 16 regard to the right:o_f interstate-travel=.:-- .----
..... •- LEd 2d 169, 86 S Ct 1079. as it is affected .by-residency require: .... . .:.:-:_
=:: " " 2. Korematsu v " United--: States ments for- voting;-s_g: §-13,::infra_ ...... :-= _. __
.... , : (1944) 323 US 214. 89LEd 194, 65S Ct 8. Griswold v Connecticut (1965) "

.... i - 193, reh den 324 US 885, 89 LEd 1435, 381 US 479, 14 LEd 2d 510; 85 S Ct
65 S Ct 674. 1678. On the right to privacy gen-

3. Dunn v Blumstein (1972) 405 US erally, see the annotation at 14 ALR2d
330, 31 LEd 2d 274, 92 S Ct 995, dis- 750.
cussed, inter alia, in §§ ll[a], 12 9. See § 5 of an annotation dealing
[a, b], and 14[b], infra, with the validity, under the Federal

4. US Const First Amendment. Constitution, of abortion laws, at 28 L
5. US Const Fifth Amendment. Ed 2d 1053, 1076.
6. US Const Sixth Amendment.-
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and he will further know that the 89 S Ct 1322, wherein it was held that

court willigive the statute a "close and the denial of welfare assistance to re'
exactingexamination. ''1° Thu.% if the sidents of various states or the District
• I

government fails to prove that the of Columbia who had not resided
classificat;ion is necessary to promote within their jurisdictions for at least

5.:::_:::_:.._.._.:.: _ a:.compellingj state interest,, the statute.: 1 year immediately preceding ]_heir ap- . i :':i:. " i-='_..:=.._-: will be declared unconstitutional as a Plication for such:assistance vlolated
-._ .:--: vlolahon of the equal protechon of the the applicants' rights to travel freely
: " laws. 11 "_-_. ...... ' " from state to state, an increasing num-

.... •" --:-. . On :Lhe other hand, if the answer to ..her of both state and federal courts
-- . both que§tions- ('2) and (3) is "no," have applied, or at least considered the

.. ..- then the attorney will know that the applicability 0f, the:same doctrine to • - :
: " " -" . burden of[proving the invalidity of the various other factual situations. With- -

:- :_ =_ -:L statute will-restLupon the one assert- :. out pretext of completeness, a list of " -- :":
" -- - - ing the unconstitutionahty of the clas- such situations would include:

--=-::-.- sification._ He will •also knowthat in --the right to vote. See, for ex-
• " such case*s courts will al_ply a much ample, Oregon v Mitchell (1970) 400

less exac!ing standard, for except in US ]12, 27 LEd 2d 272, 91 S Ct 260,
cases whe:re classifications are based reh den 401 US 903, 27 L Ed 2d _02,
on some i;nherently suspect or invidi- 91 S Ct 862; Dunn v Blumstein (1972)• ,[ . .

ous dlscr_mlnatmn, or affect or involve 405 US 330, 31 L Ed 2d 274, 92 S Ct
" the assertion of fundamental constitu- 995.

tional rights, the Fourteenth .Amend- --the right of aliens to enter and
ment permits the exercise of a wide abide in any state, on an equality of
scope of discretion; he will know that legal privileges with all citizens. Gra-
the statute I will be presumed valid ; and ham v Richardson (1971) 403 US 365,
he will know that it will be declared 29 LEd 2d 534, 91 S Ct 1_4$.
unconstitu!tional only if it bear._ no ra- -- the right to get a divorce• White-
tional relaltionsbi p to a legitimate state head v Whitehead (1972, Hawaii) 492
end and is: based on reasons totally un- P2d 939.

related to ithe pursuit of a legitimate -- the right to become a candidate for
state gcal'_ 2 public office. McKinney v Kaminsk_,

(1972, DC Ala) 340 F Supp 289;
The att0rnev will probably have ob- Bolanowski v Raich (1971, DC Mich)

served tha_t once a new constitutional 330 F Supp 724.
doctrine i_ applied to a particular fac- --the right to receive preference
tual situation, then, like spreading wild- under a state veterans' employment
fire, it is only_ a matter of time before preference statute. Carter v Gallagher
the same Inew doctrine is apl_lied to (1971, DC Minn) 337 F Supp 626.
other facfual situations. Thus, once
the conce!bt that state residency re- [c] Relevant constitutional and stat-
quirements might violate a citizen's utory provisions t

. I . U.
right to travel interstate was estab- The right to vote is not absolute,
lished, as ilt was in Shapiro v Thompson and states have the power to impose

(1969) 3914US 618, 22 L Ed 2d 600, voter qualifications and to regulate

• 10. Kra_ner v Union Free School v Board of Election Corers. (1969) 394
Dist. (1969) 395 US 621, 23 L Ed 2d US 802, 22 L Ed 2d 739, 89 S Ct 1404,
583, 89 S C:t 1886; Kohn v Davis (1970, with Dunn v Blumstein (1972) 405 _.
DC Vt) 320 F Supp 246, affd 405 US US 330, 31 LEd 2d 274, 92 S Ct 995,
1034, 31 I], Ed 2d 576, 92 S Ct 1305, both of which involve various aspects :.

. discussed_n § 12[c], infra, of voting. See also Wilkins v Bentley
:":_ _::'-"_: ll.:See,'_for.igxample,.Hdrpei-v:vir- _.(1971.) 385.Mich 6,0,-i8_. NW_zd ._..3. ..... " ). L.: .....

• -State:Bo£rd:.:of.Elections. (1966). :44 ALR3d.fV80,.li_!hidb::;s__pbo_.s -t.he :.:...:.--: .::-:.-_.:i_": I

_.r ...... rational relation" •test.-is applied, is . : '. ':_::':::._
.... .__:--.::. - .:I2. An interesting comparison can updnthe one Who-assails the c!assifica- ':.,"'

-- be obtaine:d by contrasting McDonald tion created bythe law. :'.i:
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: t : § 2[c] .. Reported p 274, )upra ..... .
__..:;.: _ ........ : -.: access to the franchise in a number --deny or abridge the right to vote

...._. ... of ways, so long as.such restrictions in any primary or election for a fefierat ..
i_)-, serve • compelling state interests) s 0r_cial because of. failure to pay any-:.

. " _. : Nevertheless, the United states Con- poll or other tax. Twenty:Fourth : ...... _..
stitution provides that no state may-- A.w.endment § 1.16

i --abridge the privileges or immu- --deny or abridge the right to vote
: nities of any citizen of the United of citizens who are 18 years of age or

• States. Art 4 §2; Fourteenth Amend- older on account of age. Twenty-

i r_ea_ § 1. Sixth Amend_nent § 1.
--deprive any person of •life, liberty, Furthermore, a state may not estab-

or property, without due process of law. lish different qualifications for voting
i Fourteenth Amendment § 1.":.. ,, for members of the House of Represen-

-- deny to any person the equal pro- tatives (Art 1 § 2 cl 1) or for members
• tection of the laws. Fou_-teenth Amend- of the Senate (Seventeenth Amend-

:_'.i.:. _ent § 1. _ent) than are established for voting
P --deny, or abridge in any way, the for members of the most numerous
! right to vote at any election for the branch of its state legislature.
I choice of electors for President and

:_ ],rice President of the United States, In addition, no state may any longer
i.; _. ,. Representatives in Congress, the ex- impose a durational residency require-

ecutive and judicial officers of a state, ment as a precondition to voting for the
' or the members of the state legisla- offices of President and Vice President

ture, to any male inhabitant of the of the United States, as a result of the

[. state, who is a citizen of the United passage by Congress of Pub L 89-110,States and is at least 21 years old, Title II § 202, as added Pub L 91-285
except for participation in rebellion § 6, June 22, 1970, 84 Stat 316, now
or other crime. Fourteenth Awend- codified as 42 USCS § 1973aa--l(a-i)

! ?_e_.t _ _ 14 and commonly known as Title II, § 202,~" of the Voting Rights Act of 1970. The
--deny or abridge the right to vote

on account of race, color, or previous substantive provisions of that law are
! condition of servitude. Fifteenth as follows: ....

A?ne_zdment § 1. 1973aa-1. Residence requirements
' --deny or abridge the right to vote for voting.--(a) The Congress hereby
1 on account of sex. Nineteenth Amend- finds that the imposition and applica-

'd:- " r,_ent, tion of the durational residency re-

" 13. Dunn v Blumstein (1972) 405 Amendment, that (1) residency re- -"
US 330, 31 L Ed 2d 274, 92 S Ct 995, quirements for voting constitute • a

i discussed, inter alia, in §§ ll[a], 12 denial or abridgment of the right to
•;i [a, bl and.14 [b], infra, vote to citizens of the states for rea-
' . - • 14/This particular prohibition is sons other than participation'- in .-.:

not absolute, but any state which does zebellion or other crimes, (2) res-
: : : sodeny or abridge the right to vote is idency requirements for voting there-

: subject to having the basis for its fore constitute a denial'-of the right .-,_iA._
[- :. _ . representation in Congress reduced in to vote "to any of the male inhabitants :".":)

• the proportion which the number of of such State,'.' and (3) states having •
_-i such male citizens bears to the wtfole such statutes should therefore have ....number of male citizens 21 years of the basis of their representation in
.. i .. . age in such state. Since the number Congress reduced in the proportion " _------

' of congressmen allocated to each state which the number of such citizens =-_:_1
::-:-= - " i_ clearly determined solely by the bears to the whole number-of citizens.-

_-- 4:-'" .- :.'. - . ":_=:_.: ..... number of the state's, inhabitants 21 years of age or over in such state. -="
-.,. (Wesberry v Sanders (1964) 376 US 1, 15. The Supreme Court Concluded, -

_":/ 11 LEd 2d 481, 84 S Ct 526), and re- in Harper v Virginia State Board of
! cent arrivals would undoubtedly have Elections (1966) 383 US 663, 16 L Ed

been included in determining the num- 2d 169, 86 S Ct 1079, that requiring

i ber of a state's inhabitants or citizens, the payment of a poll or other tax in ait is interesting to note that ap- state election also violated the Four-
' parently the argument was never teenth Amendment.
" made, based on § 2 of the _Fourteenth
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quirementslas a precondition to voting comply with any durational residency
I

for the offices of President and Vice •requirement of such State or political
President, dnd the lack of sufficient op- subdivision ; nor shall any citizen of
portunities!for absentee registration the United States be denied the right
and absent6e balloting in presidential to vote for electors for President and
elections--. Vice President, or for President and

.... (1) deni_s-or abridges the inherent Vice President, in such election be-
constitutiofial.right Of citizens to vote . cause of the failure of such citizen to
for their President and Vice Presi- be physically present in such State or "

'- .. dent;. .. : " : t political subdivision at the time of- .:-. (2)denies or abridges the inherent • such election, if such citizen shallhave complied with the requirements
: constltutmnal ngtit of citizens to en-

joy •their f{'ee movement across State prescribed by the law of such State
• _ .- or political subdivision providing for

-::: lines; : i " ......
_-- (3)-dehies or a'briclges the privi- the casting of absentee ballots in suchelection.

leges and immunities guaranteed to
: the citizens of each State under article (d) For the purposes of this section,

• I

IV, section 12, clause 1, of the Constitu- .each State shall provide by law for theregistration or other means of qualifica-
tion; ! tion of all duly qualified residents o_

(4) in sbme instances has the im-

permisSible: purpose or effect Of deny- such State who apply, not later thanthirty days immediately prior to any
ing citizens the right to vote for such presidential election, for registrationI

officers because of the way they mayt or qualification to vote for the choice
vote; _ of electors for President and Vice

(5) has'the effect of denying to President or for President and Vice
.Citizens th:e equality of civil rights, President in such election; and each :
and due Pr9cess and equal protection of State shall provide by law for the cast-
the laws that are guaranteed to them ing of absentee ballots for the choice
under the fourteenth amendment; and of electors for President and Vice Presi-

(6) does I not bear a reasonable rela- dent, or for President and Vice Presi-
• . I • °

tranship to any compelhng State m- dent, by all duly qualified residents of
• . I • •

terest m _he conduct of pres_dentml such State who may be absent from
elections. I their election district or unit in such :

(b) Upon the basis of these findings, State on the day such election is held
Congress rdeclares that in order to and who" have applied therefor not
secure anal protect the above-stated later than seven days immediately prior•
rights of _itizens under the Constitu- to such election and have returned '
tion, to enable citizens to better obtain such ballots to the appropriate elec-

• ]

the enjoyment of such r_ghts, and to tion official of such State not later
i . .ienforce the guarantees of the four- than the time of closing of the polls in

teenth amendment, it is necessary (1) such State on the dav of such election.
to completely abolish the durational (e) if any citizen of the United
residency ]requirement as a precondi- States who is otherwise qualified to .,,
tion to voting for President and Vice vote in any State or political subdivi- ,'

President,! and (2) to establish nation- sion in any election for President and
wide, uniform standards relative to Vice President has begun residence in
absentee !registration and absentee such State or political subdivision . ._.
balloting in presidential elections, after" the thirtieth day next preced ....

(c) No ieitizen of the United• States ing such election and, for that reason,
who is otherwise qualified to vote in does not satisfy the registration re- :"!
any election for President and Vice quirements of such State or political

President shall be denied the l_ight to subdivision he shall be allowed to vote . .

" :_,ote for lelectors: for. President and for the choiceof electors for President . - • ;i
_:_=_- Vice)President, or for Pre_ident_afld and Vice President. . or for Pre.qdent_ . . .

" ::--\ ice.-Pres,dent, in-.such elechon .be- : and 7Vice President_::'-i_-shch election_.-C._._-- _-=L!: :
-'- .. . caffseof t,he_failure-of'such citizefi-to "(1) in perso n !n the-State or political--. ....... :--."- " =7-

.t
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/:!i [ § 2[c] Reported p 27_., supra
_\,_ I subdh'ision in which he resided imme- Mr. Justice Black observed that in

" diately prior to his removal if he had .enacting such regulations, Congress
'l sat::sfied, as of the date of his change was merely attempting to insure a

of :residence, the requirements to vote full)" effective, voice to all citizens in
in that State or political subdivision, national elections, and that Congress
or (2) by absentee ballot in the State unquestionably had power under the
or political subdivision in which he Constitution to regulate federal elec-

G" resided immediately prior to his re- tions, for such was essential to the

moral if he satisfies, but for his non- survival and the growth of the na-resident status and the reason for his tiona! government. Mr. Justice Doug-

i!_ absence, the requirements for absentee las was of the opinion that the judg-voting in that State or political sub- ment which Congress had made
.... division, respecting the ban on durational resi-

!_._ (f) No citizen Of the United States dency requirements in presidential
who is otherwise qualified to vote by elections was plainly a permissible one
absentee ballot in any State or politi- in Congress' efforts to "enforce" the
cal subdivision in any election" for Fourteenth Amendment, since no paro-
President and Vice President shall chial interests of states, counties, or
be denied the right to vote for the cities are involved in presidential elec-

:._ choice of electors for President and tions, and since the right to vote for
,_ Vice President, or for President and national officers is a privilege and im-

:. _ Vi(e President, in such election be- . munity of national citizenship. Mr.
.._ cause of any requirement of registra- .Iu._tice Brennan, joined by Justices
_;:_ tion that does not include a provision W_:ite and hfarshall, was of the opin-

""' for absentee registration, ion .that Congress had the authority
to- "_-et qualifications for voting in fed-(g) Nothing in this section shall era! '- "e:__ct]ons insofar as residence re-

prevent any State or political subdivi-
__._ sion from adopting less restrictive vot- quirements were concerned, because

..... , the imposition of such residence re-
:_. ins practices than those that are quirements operated to penalize those
:-_-_ ...... _ prescribed herein.

. persOns who had exercised their con-
'=_ (h) The te_vn "State" as Used in this_-_-_ -. stitutional right of interstate migra- ._

section includes each of the several tion, and because no compelling or
] States and the District of Columbia. substantial governmental interest had:._-.y__ !

, - :_. ._. -.- (i) The provisions of section ll(c) been shown which would-justify plac- . -:-._ _

[§ 1973i(c) of this.title] shall apply ins such a burden on inthrstate travel.. _.
........... ._ -.._....... : to. false registration, and other fraud- Mr. Justice Stewart, joined by the... - ..

_i:_j;_;_:_::2( : .. ._- " ule-nt acts and conspiracies, committed Chief.Justice and Mr. Justice Blackmun,-..=- " -(-
_q=i:-'_:_..:i:;.-:_:: .' : underthis section. _6 .... : _._ "....--=_-_'_ . expressed the view that Congress could

___._..:. _.:. :; .... -: -_:. -:- .me Umted States Supreme:Court, protect a person who6Xercises his ..._.: :_.:L ..:.
.......... __!4-"- ...... :':;= :-:=-= in: Oregor/ v .Mitchell (1970) 400 US constitutional right to enter and abide

..- I : . u t12. 27 LEd 2d 272; 91 S Ct 260 reh in any state in the United States from .... : :;
:: .... ' : "-_: --:- de_-4:0i US 903; 27 T-,Ed 2d 802, 91 S Ct . losing his 0pportuni:_y..:_o vote, and '- _- " . .=

_.i :e-.L:: ...... " :?Li_-=-_:1862;- upheld the:right"of Congress to ......... ' :=--: ..........._ . that the power to facilitate a cff_zen s: ..-=-. _ -....
"::-'=' -_ : " enact Title II of the Voting Rights Act exercise of his constitutional privilege

of 1970 (42 USCS § 1973aa--l(a-i)). to change residence was one that Could
.;: Although there was no majority opin- not be left for exercise by the individ-

ion in the case, eight of the nine jus- uai states without seriously diminish-•
tices agreed that Title II of the Voting ins the level of protection available.

:,, Rights Act of 1970 was constitutional. (Mr. Justice Harlan, dissenting, ex-

16. It is interesting to note that in rights of United States citizens, it had
spite of Congress' findings, expressed previously provided by law that no one
in 42 USCS § 1973aa--1(a), supra, that could vote for such offices in the Dis-
state durational residency require- trict of Columbia until they had been
ments imposed as preconditions for residents of the District for 1 year or
voting for President and Vice Pres- more. 2 DCCE § 1-1102.

ident violated various constitutional C_4S9
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pressed tl_e view that Congress was resulting in the appellants not voting
I - •

without constitutional authority to in the 1968 presidential election, they
abolish ttle durationa] residency re- took a direct appeal to the Supreme
quirements of the states for voting Court. Subsequently, Colorado re-
for the offices of President and \:ice duced its residency requir.ement for
President 0 It should therefore be voting in a presidential election from
noted that superimposed upon all of 6 months to 2 months. _Tacating the

• .]

the decmlons cited and discussed in judgment of the District Court and
• - " this annotationis the understanding remanding it with directions to dis-

I . •

-that all statutes or other requirements miss tim cause as moot, the Supreme

":im-p0sing I durati0nal residency re- Court hem that the ].968 election was
.... quirements as prerequisites for voting history, and that it. was new impos-

_=-_-_:'- are..now_inv.alid insofar as they ira-. sible to grant the appellants r.he relief
--... pose a-durationalresidency require- they •had originally sought. Further-

-- - ment for v_oting for the offices of Frost- •more, the court continued, the appel-
-. -": ..... _dentand Vice ]?resident.of the United ]ants had now satisfied the former 6-

• States,. i.regardless of whether, such month residency-requirement of which '
statutes el, requirements may be justi- they complained, and apart frc, m such.

-. fled under provisions of the United considerations, the .amendatorf.," action
States Cohstitution. of Colorado in reducing its residency

i requirement to 2 months had operated
§ 3. Mootness to render the case moot. PointingI

Where a statute imposing a dura- out that it had to review the judgment
tional residency requirement for vet- below in light of the Colorado statute

i .ff
ing has bieen replaced by a d:,..crent as it "now stands, not as it once did,"
state statute imposing a.shorter dura- the court noted that under the statute• Io •

tmnal residency requirement, then a as currently written, the a_._ellants• I " - -

suit brought under the older statute could have voted in the 196S presi-
" by a plaifitifft . challenging the v,didity dential election, and the case had

of the reqmrement will be di:;missed
as moot if the plaintiff, at the time therefore lost its character as a pres- . .'

ent, live controversy of the !-:i.'.:_dthat :
the courtlrenders its decision, would
have satisfied the new requirement and must exist if the court is to avoid

would ha_e been able to vote if the advisory opinions on abstract proposi-
new law had been in effect when he tions of law.

originally brought his suit. 4-
Having moved from California to Where. a state statute imposing a

Colorado in June 1968, the appellants durational residency requirement for
in Hall vlBeals (1969) 396 US 45, 24 voting has not been repealed or i
LEd 2d :214, 90 S Ct 200, sought to amended by the time a court renders

register t_ vote in the ensuing Novem- its decision involving a suit brought i
ber presidential election, but were re- by a plaintiff challenging the consti- i

I • *

fused per, mmsmn because on election tutionality of the requiremenL then
day they _would not have satisfied the the suit will not be dismissed as moot,

I

6-month resMency requirement that even though the plaintiff may have
I ° •

Colorado ithen imposed as a p."ereqm- satisfied all or part of the residency
site for v_oting in the election. They requirement in the meantime. Fur-
then com/nenced a class action against thermore, a suit will not be dismissed•I
the electoral officials of the co,:nty in as moot merely because the court-

• I . . -

which they remded, complam_._g that ordered registration of a voter would
I • .

the 6-month residency requ'.rement offend a state law prohibiting the
.] .

was a wolatlon of the equal protec- registration of voters during a desig-
tion, due! process, and privil_:_.-e and hated period before elections, where
immunities clauses of the Con.-.':!r.ution. the voter can show that be had at-

-.. After a-Ilthree:judge District. Court temPted to register before the dead-
entered.--judgment upholding :-_he: :6--. iline and had been unlawfully denied .......

_as _cor-.st_. _ _.iona I_ i:i._the-.rig: ...... "
_Z:L _ ' __. '" - ................ 2.-._=. .... -.... .._:'- .. - -: "- : --:-



: .... ':: .........
§4 Reported p 274, supra

" An action for declaratory and in- in California, and had remained resi-
juncti_'e relief was brought, after state dents continuously since that date.

:..,. , administrative remedies were ex- They further alleged that they met
.:" I hausted, by an assistant professor of every requirement for voting in Call-
": ""' l,tw at Vanderbilt University who had fornia except that they would not have

moved to Tennessee and had there- been residents of the state for 1 year
after been denied permission to vote preceding the November 3, 1970, elec-

t..'-.., when he attempted to register, be- tion. In July 1970, well within the
cause Tennessee law authorized the deadline for registering for the up-
registration of only those persons who coming election, the court pointed out,

'? L •

.:;?- : at the time of the next election would the petitioners had appeared in the
have been residents of the state for office of the registrar of voters, had

7_ " ' a year and residents of the county for attempted to register, and were re-
.- ,. 3 months. Following a decision by fused registration solely • on the
..:.-..: ". a three-judge Federal District Court ground that they did not meet the

• that the durational residency require- residency requirement. The registrar
_. ..:- : ment was unconstitutional, the Su- of voters contended that the plaintiffs'
_.(.: preme Court, on direct appeal in Dunn petition • was moot inasmuch as the

': . v Blumstein (1972) 405 US 330, 31 deadline for registration, September
. I_, Ed 2d 274, 92 S Ct 995, held that 10, 1970, a date 53 days immediately
• the case was not moot, even though prior to the election, had passed, and

• at the time the next eleetio.n was to that mandate would not lie because he
be held, the professor would have met had no legal authority to discharge

._ the 3-month part of Tennessee's dura- an alleged duty after the time for so
t!.onal residency requirement. Saying doing had expired. However, the
that the District Court properly re- court held that the case was not moot.
jected the state's position that the Pointing out that the petitioners had

I alleged invalidity of the 3-month re- attempted to register within the dead-
quirement had been rendered moot, the line, and that, if their challenge to the

_ court observed that the problem to residency requirement .was merito-
' :-(i=tl..- voters posed by the Tennessee rest- rious, they then had-been unlawfully ..- .-:-

.,-:.... dency requirement was capable Of denied the right to register, the court
repetition, yet would evade review, stated that the purpose of the 53-day

] Furthermore, said the court, unlike in period was to facilitate the orderly .
- I Hall v Beals (1969) 396 US 45, 24 and accurate preparation of voting

_ : LEd 2d 214, 90 S Ct 200, the law in lists, and to prevent illegal voting by "
..... auestibn remained on the books, and providing in advanceof an electionan......... , .............. '. " .....

=-. -- ':--:(-..... -the professor therefore had standing_ authentic list of qualified electors. " .
• : . t0 challenge it." - : . ., However, said the court, neither pur-- .........

... ';_ " " .... A"similar result_\vas " reached in ' pose Would be served by interpreting i-:::i !:. i-;:-
=_-!::_. : ...... . Nicholls v Schaffer (i972, DC Conn) the statutory period to be an absolute ._ .. - - _.

- _.... - ...... ":. -.. 344 F Supp 238, where the court re: prohibition against registration less ._bii2:.
.- :- W-_-- fused to hold a challenge to Connecti- than 53 days before an election, where -: _-.... .-_=

i_ ......... :--_:-ff=__:-:___-_................. cut'.s 6:m6nth town residency require- a qualified voter •could show that he . ._
__i_. :!'_ i;_::_ :-.: :-:'::'-:-::i:-ment-moot, on the-premise that the had been unlawfully denied the op-. : =!7_:-_:)-:

__:z(_!-_-::_/:i_::_:':_ • : :---plaintiffs would have become eligible portunity to register before the deadr : : :-.-"---
_i!: '_-_- :: " for admission as electors in the town line. "
._( : in which they resided prior to any
',___ impending elections. § 4. Propriety of class actmn

i:_i ' In Keane v Mihaly (1970) 11 Cal Under Rules 23(b) (1) (A) and 23(b)

|__:'7 8: • Ii .4..pp 3d 1037, 90 Cal Rptr 263, the (2). of the Federal Rules of Civil Pro- .
|___!. i plaintiffs, who were graduates of a cedure, a class action to test the valid-
|__( ; l'_w school outside California, but who ity of a state statute imposing a res-
|:__' .: ' ' were admitted to practice law in Cali- idency requirement on the right to
|_-.":- ',. " ' fornia, alleged that they had come to vote is proper where there are common
|__i San Francisco on November 29, 1969, questions of law or fact, and where

nn__.|__-. had immediately established residence the interests of the class are fairly
_:" ._!_, ,) _,, , •
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represented by those instituting the Florida's durational residency re-
action. I quirements, the court noting that the

I

In Shivelhood v Davis (1971, DC Vt) class consisted of, and was limited to,those bona fide residents of 'Florida
336 F Su_p 1111, five students at a
Vermont college brought an action who did not fulfil the durational res-
against th_ town clerk and members of idency requirements for voting in

the Board I of Civil Authority of the Florida, but who were otherwise qual-
= ....... .tow n where the college was located on ' tried to register and v.ote in primary ....

_. behalf of themselves-and all students. and general electionsin that state.
"-_ who atten_led institutions of learning ........... : _-:::_

Class actions involving residency'- ' inVermont and.who wished to reg-
";_:_=:..... = ister and-I vote :in the communities requirements as prerequisites for vet-
'. -:: where the'y attended school, for. the ing in electi6ns were also permitted
.-:.... purpose of.:requiring the town election, by the courts in the following cases,

. officials t_ register them as voters, although the courts didnot discuss the
. - Although the court stated that the suit propriety of such class actions: --

i First Circuit--Burg v Canniffe'" could properly be maintained as a
class acti6n pursuant to Rules 23(b) (1970; DC _ass) 315 F Supp 380, affd
(1)(A) a_d 23(b)(2), the court said 405 US 1034, 31 LEd 2d 575, 92S Ct

Ithat the class should be limited to 1303; Newburger v Feterson (1972,
those students physically residing in DC NH) 344 F Supp 559.

" . the same Itown as the named plain- Second Circuit--Nicholls v Sehaffer
- tiffs and who desired to register and (1972, DC Conn) 344 F Supp 238.

I.

vote thereto, for only in a class so Fourth Circuit--Bufford v Holton

limited w_uld there be common ques- (1970, DC Va) 319 F Supp 843, affd !_
tions of la'w or fact. Even with such 405 US 1035, 31 LEd 2d 576, 92 S Ct• - o I
a lnmtatmn, the court commented, the 1304.

•class was Istill quite broad, but it held Fifth Circuit--Mabry v Davis (1964,
that the class, should not be narrowed DC Tex) 2S2 F Supp 930, affd 380 USfurther because the broad class defini-
tion might be necessary to insure the 251, 13 LEd 2d 8]8, 85 S Ct 936;' Hadnott v Amos (1970, DC Ala) 320efficacy of prospective injunctive re-. ol

hcf relatlpg to procedures to be fol- F Supp 107, affd 401 US 968, 28 LEd2d 318, 91 S Ct 1189, and also affd 405lowed by the election board in examin-

ing voter lapplications. Furthermore, US 1035, 31 LEd 2d 576, 92 S Ct 1304;
said the court, although some of the Graham v Waller (1972, DC Miss) 343

relief which might be granted would F Supp 1. il
not applylto all members of the class, Eighth Circuit--Smith v Climer
Rule 23 iSrovided sufficient flexibility (1972, DC Ark) 341 F Supp 123.
to enable I the court to limit various Dist Col Circuit--Lester v Board of 1
types of i'elief to various Class mere- Elections (1970, DC Dist Col) 319 F tbers. I Supp 505, app dismd 405 US 949, 30 i

Where the plaintiff, a United States LEd 2d 819, 92 S Ct 992, and vacated _
citizen al_d a former resident of New 405 US 1036, 31 LEd 2d 575, 92 S Ct
Jersey w',ho, had moved to :Florida, 1318 (see footnote as to subsequent
where she was employed and. Where history of this case in § 11[a], infra).
she inten'ded to remain permanently,
attempted, to register to vote, but was +
advised b'y the county election super- Class actions to test the validity of
visor that, although she was qualified state statutes imposing residency re-

to vote in all other respects, sI_e could quirements on the right to vote have
net vote because she had not been been held inappropriate where differ-
a residen,'t of Florida for 1 year and eat facts and circumstances wouldI
of her county for 6 months, the court, have controlled the right of various

_v._B_ydL.(_1972,_DC::_-F!a).::membe_.__<_f_:the class to register to-:::: '"-:_i. _;i
-3_1-:_F:=_S;upp,-448i::iupheld plalntlff.s . .v:ote_w.here t.he elect_on process_would ..: .... : : : ::.. .

-gt_i.:to brin-g:;a: Ciass action•to test-; ha_,e 'beeni:_eriousi_;_;_lisruptec],; .and_ _::.:!_--:::



:= .: : : %-/:::il ,: :::: .....

-.!. . § 4 .......... . . Reported p 274, supra :..;.....- _.
: ] '.,.'here other class rr_e,mbers, unlike the that the plaintiffs had not attacked

p:aintiffs, did no.: a_tempt to register, another Indiana statute providing that
: ' Iv. an act.ion challenging Virginia registration of voters should cease

laws reqMring that prospective voters following the 29th day before each
satisfy certain residence and domicil election, The state has a legitimate
requirements, which action was filed interest in closing registration at that
by students of voting age attending a time in order to prepare for an elec-
college in Virginia, the court, in Ma- tion, said the court, and the 29-day
nard v Miller (1971, DC Va) 53 FRD requirement for registration is still

7,.

_- . 6i0, affd 405 US 9_2, 31 L Ed 2d 449, valid and unaffected. The court stated

_="::"L 9L' S Ct 1253, held that a class action that since no one in the class which

!i was inappropriate under Rule 23, the the plaintiffs sought to represent hadi:.: ::: ! court saying that the facts and cir- registered or would at the Lime of the
: i cumstances controlling the rights of action be able to satisfy, the 29-day

_ apnlicants to register could vary in requirement for registration, only the
1

- : respect to each of them, especially in named plaintiffs should be grantedre-
s_,ch matters as residence and domicil, lief because of their previous good-
as well as in regard to the nature and faith efforts to register, for to allow, at
content of the questions propounded a time so close to an upcoming election,
to them by their respective registrars an undetermined class to register
at the time they first -:ought registra- would unduly delay the preparation of
Lion. Therefore, said the court, the voting lists for the precincts and work
plaintiffs could not necessarily be havoc on an orderly election process.
said to be repre-_entative of other stu- Similarly, two plaintiffs who ulti-
dents desiring- registration, mately proved successful in getting a

In Afield.-. v Whiteomb (1970, DC Minnesota 6-month durational residency
Ind) 319 F Supp 69, affd 405 US 1034, requirement for voting declared uncon-
31 L Ed 2d 576. 92 S Ct 1304, two stitutional, in Keppel v Donov'an (1970,
persons who had recently moved into DC Minn) 326 F Supp 15, affd d05 US
Indiana from another state filed a 1034, 31 LEd 2d 576, 92 S Ct 1304,

class action challenging the constitu- nevertheless were not. permitted to
. _--.'. i.-. tionality of the Indiana 6-month dura- maintain their action as a class action, " " ....
-": : " Lionel residency requirement for rot- the court entering an order permitting
" ing,. The plaintiffs defined the class only the named plaintiffs to Vote.

which they __,:,uaht to represent as Both plaintiffs had moved to Minnes0-
_- .- "those resider..-_.s of the State of ta in June 1970, had taken and passed --

..... j -. Indiana who vd.'tl have lived in the the state bar examination, had become : :
State for less than s._x month_ on the associated with a law fi_:n_in the state,. -

...... " " : day of the next fol!owing general, or and intended to remain., permanently.-:. .:-:"=:_::-}"---..-=,,.
..... I=:_=:... - as residents of the state, but When ..... " ......

;..(,:::: :.. . city election.". The _-uit, filed on.. September 25. !970. was heard by the they sought to register in the Novem:--: : " '
...... : ....... :" do,irt, onOc_nbo_" 13. t970: _ The relief " -. J::.;-_!:%:,
-" :_:-:-::;'I ber general election, ..they were not
.. ........ : sought b':" the plaintiffs, who had pro- permitted to do so because, of the 6- .........

.... : " - : " viouslv attem_r.edto register and vho month residency requirement. There- .
__--::.Z:_ ::-.. '... bad exhausted their administrative after,. they brought suit on behalf of .: --_._
:___.,. .:.:.. _._ _ .... _ .......... . ...... _ • . ....

__-::-.:-7::-: ..... -7--:_--_........ : :- .- "remedzgs, was permAss_.on to regzster themselyes, and all, those mmflarly _ - .

_%=-1"_-::'-_.:.. ' .. to vote in the upcoming general elec- - situated, i. e., those residents of Min-: : "
__:-:.:_/:"-- . " " Lion to be held on No:ember 3, 1970: nesota who were denied the franchise -

:__i " Under the circumstances of the case, because they had not resided in the
"__: th(, court held that a class action was state for six months next preceding

__ inappropriate, and limited the relief the election." A temporary restrain-
[__. granted to the named plaintiffs. Al- ing order was issued 20 days before
[_'_(! _ though the cou_ declared that the 6- the elechon--wh_ch was the last day
I__i" i month residency requirement violated on which any citizen of Minnesota
p_ ._,:' . . , . . , • . .I__;: I • the pla,nt,ffs rights to equal protec- could regzster to ,_ote in an electron
_,__ tmn of the laws and :;as therefore under Minnesota law--enjoining the

_ ...... .i : : " " unconstitutional, the court pointed out voter registration officials from refus-



RESIDENCY REQUIREMEN_FS_VOTING 879

I • 31 L Ed 2d 861 §5
ing to pelimit the named plaintiffs to written adversely affected either their
register. ISince the named plaintiffs present interests or their interests at
were the only members of the class for the time the litigation was corn-
whom the I granting of immediate re- menced, and that no different result
lief was proper, said the court, the was called for merely because the
named plhintiffs could not properly plaintiffs had styled their suit a class

- . maintain /a class action. However, action on behalf of disenfranchised
said .the court,, inasmuch • as the relief voters, :for the plaintiffs had never

:_.granted*7 txvas "declaratory:, in. nature, = been part of. the class which they "
:,-the :deci_ionL woiiid in _ fact benefit a sought to represent, that is, the class " '

large el.as!s of persons who in the fu- of voters disqualified in Colorado by
turewoul_ be similarly situated2 8 virtue of the new 2-month require-

." .... " Of c0tn]_e, the named plaintiffs in a ' - -
.... ._. "dass!action must be members Of the IL Bona .fide residency requirements

...... :::. !i": class whic_ they seekto represefit,and. §5. Requirement that Voter be res-

::): :-. i iris...natura!h-lnapp_ioprmteJ.follows. -wherethata thee]as!;namedaCti°n erallyidentof. state or locality_ gen- " " '
plaintiffs ]purport to represent a class No_bing in the Federal Constitu-
of which they.are not a part. tion prohibits the states from denying

Thus, iln Halls v Beals (1969) 396 the right to vote to any person who is- I

US :40, 24 L Ed 2d 214, 90 S Ct 200, not a bona fide state, county, or dis- ..
where th_ named plaintiffs, who had trict resident.i

moved fr,om California to Colorado, Fifteen plaintiffs filed a complaint
and who had been denied the :right to for declaratmw judgment and injunc-
register t_ vote in a presidential elec- tive relief, in Sola v Sanchez Vilella
tion because they would not have (1967, DC Puerto Rico) 270 F Supp

' satisfied /the 6-month residency re- 459, affd (cA1) 390 F2d 160, alleging
quirement imposed by Colorado for that they were citizens of the United

voting inlsuch an election, brought an Sta_es, were presen_ry citizens of the
action seeking to have the 6-month re- states of New York, New Jersey, or
quiremen_ declared unconstitutional, Massachusetts, had previously mi-
the court, noting that Colorado had grated from Puerto Rico, were nativeI
changed [its law in the interim and inhabitants of that commonwealth,
now required only a. 2-month res- . had an interest in the solution to the
• I . ,

_dency held that, interpreting the political "status of Puerto Rico, poss-
I . , ',

statute as it was currently wrl.tten, as essed all of the qualifications neces-

the court I was required to do, the ap- sary to vote in.Puerto Rico except for
pellants could have voted in the presi- the requirement that they be res-
dential _lection in which they first idents, and desire to vote in a sched,

I . . •

sought to register, that their oppose- uled plebiscite to determine the future

tion to relsidency requirements in gen- political status of Puerto " Rico,
era/could not alter _he fact that so far namely, whether Puerto Rico should re-[ . .

as they were concerned nothing _n the rain commonwealth status based on a

Colorado legislative scheme as now common citizenship with the United

17. Thle 6-month residency require- ments as prerequisites for voting for
ment wa_ subsequently declared un- the offices of President and Vice
constitutional by the court. President have been abolished by

18. Th_ court estimated that aD- §202 of the Voting Rights Act of .:i
proximathlv 34,000 persons in Min- 1970, 42 USCS § 1973aa-1 (a-i), which ' ._I *

nesota had been denied the right to may be found in § 2[c], supra, which '::._
vote in _he 1968 general election be- statute was held constitutionally per-

- " cause of _,the state's 6-month residency missible in Oregon v Mitchell (1970)
:.:; • requirem'ent ....... . • 400 US I12, 27 LEd 2d 2_2 91 S Ct. ..............
_::<-"_ ::= 19 " At_-en:t'ii:'':::i "_::_"alled :t6- _the fact " 260, rek den" 401-:US 903, 27 LEd 2d ' :_ " •,

....... _==_/_'y-.dura_Qpa'!'_i:"resldency.'::..requlr.e_ .:-802/91 -:S.:Ct:-862 ......:. ,. _<; ..o, ;.... .... " . :. - .
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.... :=-_:.v_:i'7:-" ,--:-- - • :g_c_ ' " . DUNN.-v BLUMSTEIN ": . )_:: .:.;: 1-7:: ::.--::. "<-(--:=:_:::::-::_(--
- . ......... §5. i_ -.L:_:]..-:_:.-.;_.:),:..:.'L.._ ...... Reported p 274, supra • . : '!:' ': :7--- :. : .. ;': :"-.::-:2 _

..... ' ........ _ ........ _:.;_ _- o * _ at though the plaintiffs argued_th'at if
_:2.:..=_ ......... _.:,_._. ==_-::a _ecom. a soaL equ-. to

....::":_-i ' ?- : .::;:':: "--..=h-::-,.'_ 5o states, or shoutd become the.-bonds were issUed, their water ..
-- : .... • '. : : a:- !:d._:-_ndent republic. The court rates would•increase and they would ......... - . . * . . .

s:sta-;_=,.d the defendants' motion to have less adequate service. Holding
•" d:.-_mf____the complaint, saying that al- that residency within municipal bound-

: th.:.zgh the plaintiffs might eventually aries is a constitutionally valid re-
' ' decide to return to Puerto Rico to live, striction on the right to vote in
':: i and _1 - ,,..".<n. ,_gh they had an interest in municipal wafer bond elections, even

i an:; s.o!ution to the political status of when measured by the "compelling
I l='ue_o Rico and possessed property state interest" test, the court said that

there, they were not citizens or res- the plaintiffs had chosen to live out-
. ident.s of that commonwealth, and be- side the municipallty and to contract

cause of that fact, they lacked req- for their needed water, and that they
uisite standing to bring the suit. The should not receive the benefits of city

• plaintiffs, explained the court, were in dwelling, such as city utility services
......_:,.-'; no different a position from that of a and the privilege of voting in bond

citizen and resident of New York, or elections involving those services,

_.,::!!::' ' Ne_ Jersey, or Massachusetts, who without also accepting the burdens,ii :. . i might have been born, for example, in such as living within the municipal
iL : -- r Mi._._,:,uH, who moved to another state boundaries and paying municipal

. - to _e.onomically better himself, who taxes. To give the municipal fran-
bec_me a citizen and resident bf that chise to all persons with a pecuniary
other state, and who, although continu- interest in an election result would

,- . in_ :,o own property in _Iissouri and not permit of a manageable standard
'n_'::_r:=:,nostalgia for that state, could or adequately define a cohesive, inter-
r_,-_-:::.ee; the citizenship and residency ested group of electors, said the court.
r_. ........... _nt, for voting in a Missouri The necessity of a boundary restrie-
ele,:-or,, even though such election tion in municipal elections, the gen-

i mig:=_ ?..e on such fundamental matters erally greater stake of residents in
• as ::;::,.haling the state constitution or local elections, and the necessity to

ad,:hrn_ a new one. A state has define the electorate in advance of an
power-.,_ .impose reasonable residency election date and to properly admin-

i res.-r:.c'Aons on the availability of the ister the elections, said the court, are
•-::- " ha!'.3:,.%said the court, and state con- sufficiently compelling interests for

.. .,_tiv_J,:.ns and statutes generally re- the state's limitation on an absolute

::: . i quire as a prerequisite to the right to right to vote.
I ';o:e that an elector in a state election
I mus-:, be a resident of the state.• Thus, As also supporting the view that

. _:he. c'.ou_ held that the plaintiffs had states may properly and constitu .....
:::z_-,-"- .._,:- . :no _:_,ar:ding to challenge the eonstitu- tionally require persons who desire _ to
........----_- .:--_.L_..... ";:i_:._a'.'.i_v.of the plebiscite and had no vote in such states to be bona fide res- ".....
:_ ..... "...... -rig'nL to. vote therein., idents thereof, see . .the following _ ._)::_=:_-.-:=

" ::: ::4-- .... . . in Koq!ar v Tucson (1970, DC Ariz) cases: . • ---- i:--:Y-"--.-_
•_-:,--_,: .... .:.::.... ' :315. F Supp 482, affd 402 US 967, 29 Sup Ct--Carringto n v Rash (1965) ...... : :--x.;

...... ' ' .: .... .:--L Ed.2d l.g3, 91.S Ct 1665, the plain- 880 US 89, 13 L. Ed 2d. 675, 85 S.Ct .-:-. ::-::-=
:-" ,;_ __.ug?,,_ to vote in a municipal 775: Evans V Cornman (1970)398 US ' .............

_.- watei-revenue bond election, but they 419, 26 L Ed 2d 370, 90 S Ct 1752;. ., ..,:
- .=: ........ we.Ye., d.-:ni_d, such .privilege because Dunn v Blumstein (1972) 405 US 330, ......

--U: --" - _ "_ _'.,':e$,-• • _!,,. _ye.re not residents of the -81 L Ed 2d 9.74, 92 S Ct 99_. ' ...... : :"-_'::_----
: " ci..':v of Tucson, and (2) an Arizona Second Circult--Kohn, v Davis. -"-. :...--:-":

..... " s',_.r.ute limited the franchise in such (1970, DC Vt) 320 F Supp 246, affd
7. e!ee_ons to "qualified electors of the 405 US 1034, 31 LEd 2d 576, 92 S Ct

municipality." Although the plain- 1305.
: tiffs were residents of the county in Fifth Cireuit_Harris' v Samuels

wh__ch r.he city was located and were (1971, CA5 Ala) 440 F2d 748, cert den

; " l se._:ed b:,' the city's water system, 40_1 US 832, 30 L Ed 2d 62, 92 S Ct
i _ they werenot permitted to vote, even 77.

• I !
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Davis iz Gallinghouse (1965, DC La) state to impose a uniform bona fide
246 F S,_pp 208; Gray v Main (1968, residency requirement as a prereq-
DC Ala): 309 F Supp 207; Hadnott v uisite for voting, the courts in the
Amos (1970, DC Ala) 320 F Supp 107, following cases held that such stat-
affd 401iUS 968, 28 LEd 2d 318, 91 utes cannot be d,:rected against cer-
S Ct 1189, and also affd 405 "US 1035, tain classes of persons on the pretext

31 L Ed 2d 576, 92 S Ct 1304; Wilson that the exclusion of such persons
:_v Symm,(1972, DC Tex) 341 F Supp 8. from voting is necer_sar3." in order to

:( :':: " " . Sixthi circuit--Bright v " .Baesler preserve the "puri_- of the ballot box" - -:
--:- ": " :- ".-:(1971, DC Ky)- 336 F Supp 527. : or to -prevent fra_d.. -:: " • :..:

. I

:-. __- ........ Seventh Circuit--Affeldt v.-Whit- In Carrington v Ras.h (1965; 380 US
. - comb (1970, DC Ind) 319 'F Supp 69, 89 13 LEd 9ci 675 .% S Ct 775 .:_e

="':" " affd _105IUS 103_, 31 u.Ed 2d 576, 92-" co:artheld: .{hat, a;Texas state 'con-

S-{2t-1_04.:-_-..-;.--.-": . [ " - .!--_' stitutional provisic,_ which denied the
--Eighth Circ-uit---Keppel-v'Donovan "right:t o vote to a member of the . -i

:-:" : . - (1970,- D,CMmn).326F Supp 15, affd :-_rmed ForCes wh6-movedhis home to---<, .-..:7.-
•:= 405 US 1034, 31 LEd 2d 576, 92 S Ct Texas during.the course of his rail- . .....I • .

: 1304 ..... ;.._"_.' 7.'-. " - " -- ita_- duty,, until ?:e or she ceased be-
" _]" " Dist Col Circuit--Lester v :Boal"d of ing a member of the Armed Forces,

Elections (1970, DC Di§t Col) 319 F even though such person might in fact
Supp 503, app dismd 405 US. 949, 30 be a resident of Texas. was a violation
LEd 2d 819, 92 S Ct 992, and vacated of the equal protec.'.!on clause. The
on other[-gr0unds 405 US 1036, 3i LEd state -argued that the p_rovis':on fu.1-
2d 575, 92 S Ct 1318. filled two legitimate purposes, namely,

Iowac-_-Adams v Ft. Madison Corn- it immunized state elections from the
munity School Dist. (1970, Iowa) 182 concentrated baF.,ot[r.;, of miiita_- per-
NW2d 132. sonnel, whose co!!e::ive voices might

Mich/-Wilkins v Bentley (1971) 385 overwhelm a sma!i local civilian com-
Mich 670, 189 NW2d 423, 44 AI,R3d 780. munity, and it pror.ected the franc}:ise

NM--Raton v Sproule (1967)78 NM from infiltration by transients. "the

138, 429[P2d 336. state argued rk.,atZ:_.e provision was

I ' " " o necessary to prevent the danger of aThe Supreme Court m d_cta has als "takeover" of civilian commune, ties re-. . I

recogmzed the unquestmned power of sulting from concentrated voting by
states td require voters or prospective large numbers of ...... personnel in
voters to be bona fide residents in the _,_:_..ar?
followin_ cases, all of which dealt bases lJlaced near Texas toy.ms and

cities. The state a!so argued, inter iwith voting, but not with residency re-
. , • • alia. that local bond issues might faiI

qmrements for voting: Lassffer v - ]
I

Northampton County Board of Elec- and property taxes might stagnate at -_
tions (1'959) 860 US 45, .3 L Ed 2d low levels because mi!itarypersonnel
1072, 791S Ct 985; Harper v Virginia were unwilling to invest in the future
State B6ard of Elections (1966) 883 of the area. The court held, however, i
US 663, 116 LEd 2d 169, 86 S Ct 1079; that if such service personnel were in
Kramer ] v Union Free School Dist. fact residents, they had to be given the

(1969) 3195 US 621, 23 L Ed 2d 583, 89 same right to an equal opportunity for
S Ct 1886; Cipriano v Houma (1969) political representation as other res-

395 US _01, 23 LEd 2d 647, 89 S Ct idents, for "fencing out" from the _::
1897. / franchise a sector of the population :
§ 6. --I_terests alleged to be served because of the way it might vote was

by bona fide residency require- constitutionally impermissible. As
merit for the state's argu_.ent that the pro-r

[a] Sta!ute insures "purity of ballot vision was j_._st_fied because of t::e

and }revents fraudulent vet- trans'.'ent nat's;re of service in the
" a esidents " " ' : ' " _rm_d-Force_ -_i-:_ e_urt._oinzed out :- l.- .-- 4 _

- ..... /_!_!_--'r-."':_:-----'--)J :-'=:.--:7..27:.<_-_77-2".:=_:.i-_:.:-2:=-j._.:'":N:.iY':7_-:;.'71.7 .'-_'. - .. ,.: ..
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_.,:howere as transient asmilitary per- (CA1) 399 F2d 160, the court said, in
" ": sonnelwere allowed to vote.' Further- dictum, that a state.l_aspc;wer to im

,: .= me, re. the court noted, it was only in pose reasonable residence'.restrietions-7:---• . . .... . .%.

; .... the area of voting that Texas imposed on the availability of the state ballot,
such a ban, for it had been able to and that state constitutions and star-
winnow successfully from the ranks utes, which generally require as a pre-

, of the military those whose residence requisite to the right to vote that an
• in the state was bona fide when, inter elector in the state election shall have

alia, in divorce cases the residency re- been a resident of the state for a
quirement for jurisdictional purposes specified period prior to the election,

•_ had to be determined, afford some protection against those
A Michigan statute which provided who have been living in the state only

that no voter should be deemed to have a short time or Who have ceased to be
;..," gained or lost his residence while a residents of the state, and who have

: ,,;tudent at any institution of learning no reasonable or current interest or
:: was held to be a violation of the equal opportunity to be informed voters on

protection clause, in Wilkins v Bentley particular local matters, because they
[ (1971) 385 Mich 670, 189 NW2d 423, do not personally reside there.
_!.. ,14 ALR3d 780. Although a lower .+
_ eonrt had held that the statute was Presumptions against bona fide res-

" i an aid in preserving the purity of idency directed at denying the vote to
elections by insuring that students certain classes of persons, such as
would not vote twice, the appellate students or residents of federal en-
court held that such a consideration claves, cannot be justified on the
was insufficient to justify the statute's theory that such persons are less
constitutionality, even though it might likely than• other voters to be informed

• be true that the provisions of the star- about the issues or are less likely to
ute, as applied to students, did to some cast their votes intelligently.

._ minor extent aid in such purpose. The Holding that residents of the Na-
:_ eou_"c no,ted_ that laws which actually, tional Institutes of lIealth, a federal "affect the exercise of such a vital enclave, were entitled to vote in Mary-

. right cannot be sustained merely be- land elections, and that they were res-
• cause they were enacted for the pur- idents of Maryland and satisfied that

....... pose of dealing with some evil within state's bona fide residency require- -" " the state's legislative competence, or
_: even because the laws do in fact pro- ment, the court, in Evans v Cornman

vide a helpful means of dealing with (1970) 398 US 419, 26 LEd 2d 870, 90
such an evil, saying, in addition, that) S Ct 1752, said that the sole interest or
the state legislature had provided purpose asserted by the state to jus-

.::: :i::. : numerous sanctions which insured the tify the limitation on the vote was that
,. sanctity and purity of elections, and the limitation insured that only those - . .

: .... that in view of such safeguards, the citizens who were primarily or sub-

.-.,=. : residency statute, as applied to stu- stantially interested in or affected•by =
.... ' - dents, was not necessary to insure electoral decisions had-a voice in mak- . : : _ _7.._-.._"

.. :_-:-i--.::. against voting fraud, ing them. Assuming that such an in- ._._p2._.._:_.5_
• " ! " terest could be sufficiently cdmpelllng ----__.=

..-: " [b] Statute insures knowledgeable,
informed, and interested voters, to justify limitations on the suffrage, -:=:_:::-_

" and intelligent exercise of fran- the court said, such .a claim nevel"the: •:!7 --'- . '
........:1 . chise . less cannot lightly be accepted. Re- _ •....

" : ..... : It has been noted that the imposi- viewing the common interests of the . .... " :: ---
tion of a bona fide residency require- enclave residents with those of other
ment on the right to vote may provide Maryland residents, the court noted
protection against voters uninformed (1) that Maryland had been granted
on local issues, numerous rights within the enclave,

In Sola v Sanchez Vilella (1967, DC (2) that state spending and taxing
Puerto Rico) 270 F Supp 459, affd decisions affected enclave residents

[31 L Ed 2d]
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the same as other state reside_.ts, for show that the statute was necessa15"
the state levied and collected its in- in order to promote an informed and

E .

come, gasohne, sales, and use: taxes concerned electorate.
within the I enclave, (3) that st,_te un-
employmel_t laws and workmen:'s com- [c] Statute insures orderliness of elec-
pensation laws applied to persons liv- tions and is administratively
ing in th_ enclave, (4) that..enclave • necessary

I
residents ,were required to register Although states may require voters

" - • . • I o .
-. _ . .then" automobiles m Maryland and ob- to be bona fide residents, they may not
.-----__.... tam : drivers permits .and . hcense, impose a.requirementthat voters must
T_-_;I':" plates-trois-the state,-"(5) that they • file certificates of residence far in ad- ..

.]
...... V_ere subject to process and jurisdic- vance Of an election, where such a

__.._:_7 . tion of..the, state courts, (6) that they • requirement is in no sense necessary
----_---._-=_.c6uld:res0_t-t-o:stafe courts in proceed- to the proper administration of a

.: ..... ings .for.. divorce, and ch_.M adoption, state's election lau;s.
and (7) tlmt they Sent t.,eir children In Harman v Forssenius (1965) •380

to Maryla:.nd public schools. Thus, US 528, 14 LEd 2d 50, 85 S Ct 1177; -.
- commenting that the differences be- the Supreme Court, following passage •

- tween Maryland residents who hoe on of the Twenty-Fourth Amendment to
federal enclaves and those who do not the United States Constitution, whichI

were more theoretical than real, the amendment eliminated payment of
court held: the enclave resident;s to be poll taxes as a prerequisite for voting,
entitled u_der the T_ourteenth Amend- held unconstitutional a Virginia stat-

ment to protect their interests in ute, passed subsequently to the enact-
Maryland_ affairs by exercising an ment of the Twenty-Fourth Amend-
equal righttovote, ment, providing that in order to

In Will'ins v Bentley (1971) 385 qualify to vote in federal elections a
Mich 670,T[ 189 NW2d 423, 44 ALR3d prospective voter either had to pay a

-780, the state argued that one of the poll tax voluntarily or had to file a
• I o • *

compelhng interests served by a state witnessed or notarized certificate of
statute which provided that no voter residence not later than 6 months

should be deemed to haxe gained or prier to the election. Holding the .
lost a residence by reason of his being statute to be nothing more than an .....
a studentlat any institution of learn- unconstitutional penalty upon those
ing was t.hat the statute promoted a who exercised or attempted to exercise
concerned] and "interested electorate, a right guaranteed by the Constitu-

I

However, the court held the statute to tion, the.court said that the state had i'::
be uncon.stitutional under -the equal not demonstrated that the alternative
protection _ clause, saying that it was requirement in the statute was in any

_c ]o f

not s uffiqmntly drawn to insure that sense necessary to the proper admin- l
I

only voters who are primaril.v inter- istration of its election laws. Noting
ested arelallowed to vote." The gen- that the great majority of other states
eral voter_ registration statute of the did not require the payment of poll i,
state, said the court, would allow taxes, yet had apparently found no t
many dis'interested persons, by any great administrative burden in insur-
cmtema, to vote, while the statute ing that the electorate was limited to
under conlsideration, as applied to stu- bona fide residents, the court said that
dents, dilsenfranchised many inter- numerous devices to enforce valid res-t
ested and concerned citizens, l_Iore-, idence requirements were available,

over, the court concluded, _here were the court pointing out that registra- :'!
other groups of persons more tran- tion, use of the criminal sanction,
sient than students who were not re- purging of registration lists, chal-

quired to] meet the provisions of this lenges and oaths, public scrutiny by
particular statute, such as operative candidates and other interested

-and kindi'ed workers, craftsmen and parties, and other methods, could be
" ::foremen/and professionals. Thus,.th.e . used to insure that only bona fide res-- .

e!d, the._.atate, had..failed .to .'- idents voted m.feoel al_elec_mns, ........ =.



• " " " '......' : P,eoor_edp;274;supra ...................

" § 7. Particular classes of residents-; New Hampshire was relevant to re-

:": students sponsible citizenship.It is impermissible under the Fed- Five students at a Vermont college
eral Constitution to refuse to register were ordered enrolled as voters in the
persons who otherwise fulfil state-ira- town where they attended college,, in
posed bona fide residency require- Shivelhood v Davis (1971, DC Vt) 336
ments for voting, merely because such F Supp 1111. The Board of Civil Au-
persons are students at institutions thority, which was charged with reg-
of learning3 ° istering new voters, had refused to

.":[] A student at Dartmouth College, register the students on the ground
whose parents lived in Hawaii and that a Vermont statute, which re-

""_;': who had been denied the right to reg- quired voters to be bona fide residents
ili:' ister as a voter in New Hampshire and to be registered as voters in a
:".' . solely because he had stated to voter town only if they were domiciled in

registration officials that he intended such town as their permanent dwell-.
" = to leave Hanover, New Hampshire, ing place "with the intention of- re-

following his graduation from college maining there indefinitely, or return,
:' in another 2 years, challenged the con- ing there if absent from it," prohibited

stitutionality of New Hampshire's law the registration of college students.
• disqualifying a citizen from voting in The court, pointing out that the board

a town if he has a firm intention of had interpreted the provision as re-

leaving that town at a fixed time ".:nthe quiring that applicants needed to have
future, in Newburger v Peterson the intention to remain in the town
(1972, DC NH) 344 F Supp 559. Ap- permanently in order to be granted the
plying the "compelling state interest" right to vote therein, said that such an
test to determine the constitutionality interpretation was erroneous, because
of the state law, the court concluded the statute required only an intent to .-

1 t:hat the "indefinite intention require- remain in the town "indefinitely."
I '

I ment is too crt_de a blunderbus_ to Thus, the court pointed out, an in-
]: 10ass muster." On the one hand, said dividuaI's knowledge that he would -.

" t:he court, New Hampshire excludes graduate from an institution of learn- _
• . from the franchise a studen t .c.andid ing and might possibly thereafter .... - ...

....... _..... . leave the town would not of itself pre-
/i..:_. - enough to say that he intends to move. on after graduation, while on the elude him from obtaining domicil in

_ ! other hand, those persons who are less the town if he had no definite plans fo
precise in their planning or less con- leave the town and move elsewhere.

...." -: : /_ . : f.dent that.their plans will bd:rea!ized - Similarly, - said the _court, an in .... :. : .....
• ,..... _ st a time certain are allowect to vote. dividual's present intention to attend ... i.

....... ...... i. It is impossible, said the court, to see _- graduate-- school outside the:., to_'n :. ::..... - . -
........ ':_:!;--_:::how the. latte-r g_:6iip W6-uldPossess would not Of itself t_r_clude himfrom_..":i . --:/?__)

,:.:"": - " _ny. greaten knowledge, J intel!igence, obtaining d0micil in the town if he .:.._ :
..].J .... c0mmitment,. or :responsibility. than presently intended .to retui"r/7to the '_ ;:- )iLU::_i

"-_=:_:::"'_..... those with more precise time town after graduation from graduate ; ' :-]]i-:-"
. -- . . . . - .....

.... schedules. H01ding that-the state had school.- Setting forth certain factors .
":-: : •-:- not shown._that the ."indefinite. inten-, as guides for the.boal;d:to Use- inde--.

........ . .: . :-tion" 'reqturement_ .....was "necessa-r-_;" :to .... termining-whether a _student was _n; . :_--_
.... " ... serve_ Compelling interest, the court fact d0miciledin the town, the Court ..... :.-_-.-.'_i-

.(_i!_:"" : ..... held the statute unconstitutional, say- said that the mere facts that a studenting that in a day of widespread plan- lived in a dormitory, was unmarried,
ning for change of scene and occupa- was supported financially by his par-
tion, it could not see how denying the ents, would be considered a minor in
franchise to the plaintiff because he the state in which his parents lived,
did not intend to stay permanently in and occasionally visited his parents

20. For an annotation dealing gen- poses, see 44 ALR3d 797. See also
- erally with the subject of the res- 25 Am Jur 2d, Eiection_ §71.

:, idence of students for voting pur-
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at their residence, would not alone be factors were added to the test, namely,

sufficient 'jto preclude domicil in the "home" and "permanent," which fac-
town in _yhich the student attended tors were added only to a determina-
school, although such factors might be tion of residence in the case of stu-
considered together with other dents and which bore no rational

I .
relevant evldenee. Furthermore, the relationship between the classification
court noted, the lack .of a Vermont and any legitimate state purpose or

..driver's • l icense-:or car. regi,;tration .compelling need. Thus, the court
-- ..... -..wgul d be-i,r:relevant-unless the individ- - ordered the. County Board of E]ect_ons

:__:: . . .... halhad_f car: hcensed or-registered in- t0-apply to .the plaintiffs "the e.,=act
[_5:_-:: .... another strafe: :_Finally, said the court, same tests, uniformly appliedby the

the" facts _" "t-nat, college student.,'., might board to nonstudents.

:- have:.no=elose>nexus: with the town, In Bright v Baesler (1971, DC Ky)"" • " t " - -

...._ ..-... ..: and.. might:, be ....mbre transitory as a 336 F Supp 527, the court was asked to :
- ':.:: _ group thanany-other segment of the' determine. ;,vhether the defendants.

_.. ...... . .... o.. _..... . ......... .

populatmn.:therem; could not be 'con- who were county and state election. [ • . °

mdered as vahd. reasons for denying officials, had denied students at the
___-:"_ therr/.--_:rdgist_.tioh.....'=. Timeg. =.:.have University .of Kentucky equal protec-

" changed dnd mobility has greatly in- tion of the laws, by conditioning their
creased, _'aid the .court, and. many right to register to vote upon over-
students _ave few ties with the corn- coming a presumption that the stu-

munities in which their parents live. dents were domiciliaries of their
They may care little about the parents' .homes. Noting that the evi-*1

- political Issues in their parents' com- dence had shown that no group of
munities, 'said the court, but may be individuals except students was re-
well awar_ of and concerned about the quired to undergo extensive examina-.1

political Issues in the communities in tion as to proof of domicil in order toI

which they reside while attending vote, the court said that the creation
school. Students, as well as other of such a discriminatory classification
members lot the population, are di- Called for application of the "c:,_.=_e!-
rectly and importantly affected by the ling state interest" test in deciding t]_e "• I . .
legislators, executive officials, and

laws that govern the communities in constitutionality of such a restriction ..on a fundamental right. The state
which they reside while attending had conceded that it was possible for
school; and thus, the court concluded, a student to establish domicil at the
those students who have their bona universi_, community, said the court,• I

fide residences in such communities and there is no reason why the state
should be :permitted to vote there, should, as a policy matter, doubt the

Where inine student plaintiffs at- veracity of every student who claims
tacked the_ constitutionality of an Ohio to have satisfied the registration re-
statute which required the application quirement. Moreover, said the court,
of differen't voter qualification tests to there is no reason to believe that st u-
students _s a class than to all other dents who have established dora-- I

persons over the age of 18 as a class, iciliary status within the university

the court, lin Anderson v Brown (1971, community will not take a keen and
DC Ohio)] 332 T' Supp 1195, ]'_eld the serious interest in the political issues
statute to] be unconstitutional as con- of that area, nor is there any reason
traveningithe equal protection clause of to believe that they will not exercise
the Fourteenth Amendment. The test their franchise in a responsible man- : .

applicablelto all other persons under the " ner. The court said that it could not "
statute was simply "residence.," said conceive of any reason why it should
the Court, iwhereas the test applicable not be presumed that student ap-
under thelstatute to a student was not plicants for voter registration, like

.... "residenc6'r..-alone,-but.: was_. :'r_e_s-:..other" applicants, have. made their - . = __ ....i!,
" . idence .-plus }£b:6;e,.tablisi_e_.l f:. R-6_: :: applicationsl J_o.iiegister_in .goo.. fM.h._ :.-i .:-.: - : : :

.court;.tx_o_' be able to-:state._itl_ certitude t_.*_ he;-:::_: = .: .,_. : .';.,:

C2500 -



• _..... D_ .... 5 BLU_ubT_,IN . ... .......... ,.... .-. " .
". " - ..... !_7 Reported p 274, supra-.. .... - .-

_: intends to _,-..........,. p .......... _n:_)" lh, e in the Thus. the court noted that it had been
i university comr=:ri-y, said the court, conceded that the city clerk in Ann' I

_;._ch a declaration is not necessary to Arbor, the city in which the plaintiff
i establish domicil, ii only being neces- University of Michigan students
I sary to show _h¢.,. one's former domicil sought to register, used an elaborateJ

' has been abandoned and that there questionnaire beforeallowingstudents
exists no pre=er.: intention of return- to register, whereas the city clerk of

,, J:ng to it. Although concluding that Detroit, where Wayne State Univer-
I: election officials could ask each voter sity and several colleges are located,
i", applicant a series of questions direct- did not ask any special.questions of

....:::.. ' ed at proving domicil, the court held student registrants. HOlding the stat-
:_/._:.':2 1:hat each applicant, including stu- ute invalid on due process grounds,
._-..,_.. dents, must be asked the same ques- the court said that the statute was
_' tions, and that s.b_,dents could not be overly broad and granted a constitu-

_.',:- : - required to mee-: more stringent cri- tionally prohibited discretion to local
_' " teria of domicil than other voter regis- clerks in Michigan. The ability to
_;:'. tration applicants, exercise the precious right to vote, the; 2 .

". It _s no longer constitutionally per- court said, cannot depend on whether
missibte to exclude students f_om the a student attends school in a large
franchise because of fear of the way city or in a smaller town.
ihey may vote, said the court, in Wil- For New York decisions ordering
kins v Bentley _'1971) 385 Mich 670, the registration, as voters, of students
:89 NW2d 423, 4.4 ALR3d 780. Stu- who established the requisite qualifi-
dents are included in the census de- cations as, inter alia, bona fide res-I

b termination of a state's congressional fdents of New York, see the following:
, apport'onment, said the court, and Robbins v Chamberlain (1947) 297

they are subject t.o the state's laws NY 108, 75 NE2d 617; Reiner v Board
' _,nd regulations, pay state income and of Elections (1967) 54 Misc 2d.1030,

.,. other taxes, frequently have children 283 NYS2d 963. affd 28 App Div 2d
..... _- enrolled in the public school system, 1095, 285 NYS2d 584. affd 20 NY2d 865,

_:.-- and have numerous other interrela- 285 NYS2d 95, 231NE2d 785.

-'2 .- tionships with their local communities . + " :- "

and the state. The fear that students Where a state has imposed a bona
will vote radical!:;- different from the fideresidency requirement on the

:i!i;}-:,. rest of the elec ..... e is problemat- right to vote, it is perfectly properical, said the court, and in any event, to deny students the right to vote in
., .... -the right to vote means the right to .their college or university communi- . -

._.7..:-:-........ . . " : _'ote for the candidate of one's choice; " ties if, by applying the same indiciato
" . regardless, of ideology,. . Thus, the determine bona.fide residency to them - ;:"'-if

:- ...... .: . .court held that the 3!ichigan.statute, as are applied to others seeking=to. " -:_':

'-2:::_::_-::]...:/:,"-_ . - which vrovided that no voter should vote. it is determined that such stu-: _
... he. deemed to ha':e gained or lost a dents are not bona fide residen_ts 0f- -:::-'::.-:i::-.: .

[ - . -: . residence as a _su!__ of his bein_ a their college or university communities.

" .- . :.. student at any institution of learning, In Gorenberg v. Onondaga County-' -": " , " " ' - " " " " " • ".. ::U7-- ;:.:

:,.. _.... .- was uneonstitut._onal because it- was Board of Elections (1972) 38 App Div .....
=[':. ,. violation of the equal protection 2d 145, 328 NYS2d 198, mod on other •

i-: clause and did not satisfy any corn- _rounds 81 NY2d 36, 834 NYS2d 860,
pelling state interest. The court 286 NE2d 247, the court held constitu-

further held that the statute violated tional a New York statute which pro:
the due process clause of the Four- vided that for "the purpose of reg-
teenth Amendment, and observed that istering and voting no person shall

,. while the law defining voter residence be deemed to have gained or lost a
._ for other citizens was clear and -un- residence by reason of his presence or

equivoca!, the effec.= o.¢ the law, as ap- absence . . . while a student, of
plied to students, varied from city to any institution of learning; ."
cit_-and from local clerk to local clerk. The statute is neutral, said the court,• . .
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requiring only that a student who having declined to register the plain-
seeks to register in his educational tiffs to vote after reaching a determi-
community must present evidence of nation that they were not residents of
a bona fide residence there. The star- the county within contemplation of
ute is not u_lconstitutionally discrimi- the state residency statute, which atat-
natory and does not leave the right to ute created a rebuttable presumption
vote to the! whim of the individual that the residence of a student "in a
election official, said the court, school, college, or university shall be

_ In Whittiflgton v Board of Elections construed to be where his home was
(1970". DO NY). 320 F .Supp 889, the before he became such Student unless . _.........

..... ........ . I ...... :.he has .become a bona fide resident of. ".... . = .:-. _:.- court refused to =convene- a -3-" udge
- - _ " • the place where he is living while at-- " : ..... :_ : '-.... court_o hea,r a chal!enge by the plato- ..

"- tiffs, all of_ .whom were at least 21 tending school or 'of some other " .
" _'eaYs6idan'd we_%stu.dent s at.a Uni: place." Noting that it is.perfectly. ...... :: (:

" versity in.New York, to a provision of proper for astate to requirevoters to - - : - '
statute mvoh, ed inthe Goren- be-bona fide resident.s Of tlTe eommu- ..........

berg Case,tsupra,.was modeled and" nity-in whichthey seek to vote, the
::::-" " which provi_led that, for the purpose of court held that the application "of a ii':./: ':_ " ;:

controvertible presumption of nonres- ..
.---. :. voting, "nolperson shall be deemed to

have gained or lost a residence by idency to certain inherently transient
reason of hits presence or absence [in classes did not offend the United

New York][ . while a student States Constitution. It is still the
in any seminary of learning ..... " law that a state may enforce a valid
The court noted that the plaintiffs'- local residency requirement, said the
contention i that the constitutional court, and when confronted by a class
provision precluded a student from of persons which presents special
changing his voting residence to New problems in determining residency, it
York, and ,prevented a student from may employ inquiry procedures rea-

qualifying to vote in New York, was sonably related to that end.
plainly erroneous, the court ,_aying In Kegley v Johnson (1966) 207 Va
that the provision was in fact neutral. 54, 147 SE2d 735, a married strident

at the University of Virginia. who a].- :...

Observing 'that a student who sought leged that he had previously been :_to registe_ to vote in his university registered to vote at an address in
community had to present indicia of Florida, but that he was no longer so
bona fide residence therein, apart registered, claimed that his right to
from his presence as a student, just as equal protection of the laws was i
a construction worker who might come violated _" a section of t_e Virginia i_I
into the commumty to work on a new Constitution which provided that no..I

construct_qn project would be re- student in any institution of learning
ouired to establish a bona fide rest- should be regarded as having either
dence apart from his presence as a gained or lost a residence, insofar as.I

constructmn worker, the court held the right of suffrage was concerned,
the studenlts ' contention to be without by reason of his location in such in- :
merit, thelcourt saying that New York stitutions. The provision referred to,

i courts had in fact previously ordered said the court, was not an absolute
i . I . :i the reg_stratmn of large numbers of prohibition against a student's estab-

students _who had established the lishing residence in Virginia. There-
requisite ,qualifications as bona fide fore, it held that since students could
residents :of New York, apart from establish residence in Virginia, al-
their status as students in a univer- though the plaintiff had in fact not
si_,. done so, his right to equal protection

In WilsDn v Symm (1972, DC Tex) of the laws had not been violated.
341 F SuDp 8, five students who were
enrolled at a college in Texas sought § 8. --Military personnel

__.-.-:.,=._ff_-6mp-el_t_e :prdpei__co.unt>:.offi_cia._:_to-::-::No:state _.ay depy the right .to vote--::__ :.=?--::. -.:.:.
::the ( :fal --_o onffof its bona fide residents merely ........ -::

' 0. 502 "
I
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-"..... because that _erson is a member of tmn that ait serwcemen, no matter-.._._. :-:.::-_-

' " the Armed Forces of the United how long-they may have-lived in ':::_-:5"

,_ States. 1 Texas and no matter how n_ueh proof - "
• A provision of the Texas Constitu- to the contrary might be deduced, are

tion, which prohibited "[a]ny member not and never can be residents ofi
i of the Armed Forces of the United Texas.

I States" who moved his home to Texas A provision of the Texas Constitu-
• i during the course of his military duty tion which provided that "Any mere-

from ever voting in any. election in ber of the Armed Forces of the United•
: _ that state "so long as he or she is a States or component branches thereof,

member of the Armed _orces," was or in the military Service of the United
.... held unconstitutional in Carrington v States,-mav vote only in the county in

Rash (1965) 380 US 89, 13 LEd 2d which he or she resided at the time of
"" 675, 85 S Ct 775. In argument, the entering such service so long as he or

: state conceded that the petitioner, a She is a member of the Armed
= . sergeant in the United States Army, Forces," was declared unconstitu-
..)-.. had been domiciled in Texas since t_onaI as violative of the equal protec-
t-...: 1962, that he intended to make his tion clause of the Fourteenth Amend-

home there permanently, that he had ment, in Mabry v Davis (1964, DC Tex)
_ purchased a house in E1 Paso where 232 F Supp 930, affd 380 US 251, 13

he lived v:ith his wife and two chil- LEd 2d 818, 85 S Ct 936. All of the
dren, that he was also the proprietor plaintiffs were members of the United
of a smal] business there, that he paid States Armed Forces who had lived
property taxes in Texas and had his for more than a period of 1 year in
automobile registered there, and that housing owned by them located out-
he would have been eligib]e to vote side military reservations in Texas.

!" but for the state constitutional provi- The plaintiffs had all come to Texas
sion. Texas has unquestioned power from outside the state, and, following
to impose reasonable residency re- their establishment of residences
strictions on the availability of the there, they were denied the right to
ballot, said the court, but states may vote solely because they were mere-
not casual]y deprive a class of bers of the Armed Forces, even though
individuals of the right to vote be- they had satisfied, all of the other .re-

-- ...... cause of some remote benefit to the quirements of Texas law.: Though not -..
state. It is true, the court continue.d, disputing that some military person-
that special problems might be in- nel stationed in Texas could no doubt
volved in determining whether a be said to have retained their domicils

....- ....... serviceman has actually acqu'ired, a elsewhere, the court held tha_t - a_ny __._
_- ' . new domicile in a state for the pur- attempt to segregate, all persons-in " -

...... :, . . -- pose of voting, and Texas• is free to military service as. a. class to be _-
- - take reasonable and adequate steps to treated differently from other persons : (- .=_--_--_,

• " I see that all applicants for the vote ac- -in regardto the-right to vote was : .._ : ?..,i
' .... i tually fulfil the. requi_-ements of bona .... arbitrary and unreasonableL Anv:fear- " 7:.=::::/---<:.

i fide residence. However, the court said, :of a mi'Htal:y iakeoxFel; :o_f--t}_e--.lJali6t .... :_

' 1 Texas is not free to create a presump-_, box, whether real :or. imagined, said ._,-_:_

_:: _}' 1. Includedin this sectionare eases others involving denial_of theright .._::]_Y,_
" -i -" "involving the denial of the right to to vote to residents ofvarious types. :---:_=_=:=Z.4
" ...... .i vote in state e]ections to members of of federal enclaves; reservations, or .... - ...

; the Armed Forces becc_use of their installations. For annotations deal . •
status as military personnel. For ing generally with voting by persons
decisions involving the denial of the in militar._ _ service, see 140 ALR 1100,
right to vote in state elections to mem- 147 ALR 1443, 148 ALR 1402, 149 ALR
bers of the Armed Forces because 1466, 150 ALR 1460, 151 ALR 1464,
they resided on military reservations 152 ALR 1459, 153 ALR 1434, 154 ALR
(but not because of their status as 1459, 155 ALR 1459. See also 25 Am
military personnel), see §10, infra, Jut 2d, Elections §75.
where such cases are included with
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the court, would not justify such a plaintiffs, after passage of the
wholesale discrimination against Twenv..--_ ixth Amendment to the
military personnel; nor would any United _.ates Constitution, sought
supposition;that servicemen may think writs of mandate directed to various
differently :from others in the corn- California registrars ordering them
munity in Which they seek to vote con- to re_ster the plaintiffs according to
stitute any!reason to deny them the the same procedures and qualifica-
right to vote, said the court, for-im- tions that the registrars followed with
plicit in- thle concept of full citizen- respect to adult registrants: One of c.

• ship'under • the.Federal • Constitution tl/e plaintiffs, whose parents livedin : :' ._i:
..... in a free.society is the right to think_ Argenuna, was told that he could not

] ,
as one pleases, and .then, if he is a vote _ :.ocal elections unless he be-,: -:-': " . " I ..... " "

' quahfied elector under reasonable- came a mar'tied minor. Among the
• [ .

_-_ = " .standa_'ds lmposedby..the state to vote o_n_r _[a_nt_ffs, at least two who.were_-::_¢ . . . _. - .. . , ... . .... . .. . .:-
as his conscience dictates... ..- . .-- full)" seif-_aoporting and worked full- .:.--(

: .:-:: : :.For- New] York. decisions, granting " "" " * ' 'ume we, e. to_d that.those facts were .....
-_:.. the right toI vote in state elections to -.irrelevant. to.their capacity to estab- " :.

• '. members of the Armed Forces.living . lish-a legal residence .for voting pur- "
outside military reservations, see Ap- _poses: One of the plaintiffs, who had : "
plication of I Seld (1944) 268 App Div never Hved at his parents' current
235, 51 NYS2d 1, and Re Cunningham domic'! and who was not familiar with
(1904) 45 Misc 206, 91 NYS 974. any po!,_'r_ical issues pertinent to that

§9.--Min6rs area, v-as told that he had to votewheI:e h_s parents lived, and not where
Under the _ederal.Constitution, a he lived. Concluding that the differ-

state must apply the same tests or ent trea:.__.ent received by such minor
standards for determining bona fide .:*-" -c:_Lzen_- from state officials, who ap-
residency to prospective voters who plied different standards to them than
are under the age of 21 as it applies were aov'."ed to adults seeking to vote.. . . . .

to prospective voters who are 21 years was a ,Sc,'.'a_.ion of the Twenty-Sixth
of age or o!der. Amendn.-e__:L the court held that

Confronted with a Texas election strr.n; _:-a-e policies required that
law which provided for a determina- xoters --:,.-.,,d usually participate in
tion of vo_ing residency of persons eiecti.:.ns where they reside, and that
under 21 years of age on a different the minor plaintiffs should be treated "
basis than Yor persons over 21 years as emancipated and as adults for rot-
of age, the I court, in Ownby v Dies ing pc_oaes in light of the Twenty-
(1971, DC Tex) 337 F Supp 38, held Sixth Amendment.
that the statute._ violated, the equal pro- . I

tection clause of the Fourteenth §10. --Residents of federal enclaves t
Amendmen! and abridged the riliht to or of District of Columbia

lvote of persons who were 18 but not
yet 21, in violation of the Twenty- Prospective voters who, but for the
Sixth Amendment to the United States fact that they reside on a federal en- t

• • ' clave located within the geographical " 'Const]tutmn. The court therefore

decreed theistatute to be null and void, boundaries of a state .or one of its
and declared the plaintiffs to be en- politicM subdivisions, meet all of the

I •

titled to register as voters under the requirements established by the state
same tel-ms' and conditions generally as prerequisites for voting, including
applicable to persons 21 years of age bona fide residency requirements, may
and older, not be denied the right to vote in such

In ffolicoeur v lV[ihaly (1971) 5 Cal _ta_e on t'r._ untenable ground that as
.3d 565, 96 iCal Rptr 697, 488 P2d 1, res'de::ts of a federal enclave they are
nine individual unmarried minor nc,t re_".dents of the state? ..

2. {Includ,_d in this section are, in-- to res_':den_sof milit'arv installations. _.
._-_.. _..-ter alia,..cases involving the-denial ._c,r.de.::i_i,_,nsinvo!ving denial of the " .... "

of the.right to_:_ofe in 'state.electi0nd :.rizL_ _ .ycC_.to .members-of the A_.rmed

i
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:' i .... -: _:....... :t '1.. § 10: "::_ _.. : 7. :.': : " : , RepOrted- p 274, supra ._ : " _-::"..:-.::,-_......:,...:-.-_..:_:-."::...."?:;_:::"

..... , _-, . : .... ..... . _The ':_ppeI!ees,-w.t_0(i ii.yed-:_on the.- .9Y..L Ed 6tg,;::7a:.s/d{_iTl{g:::the::co5 ' , ..........
grounds of the National Institutes 0f--:-n0ted, and it-c_nnot---t/ov;_ be resur:-.-?r- _.-r
ttealth, a federal reservation or en- r.ected to deny the appellees the right
clave located within the geographical to vote.

i boundaries of Montgomery County, In Arapajolu v McMenamin (1982)
: Maryland, were declared by the 113 Ca] App 2d 824, 249 P2d 318, 34

County Board of Registry to be non- ALR2d 1185, it was held that the peti-
residents of Maryland, and accord- tioners, some of whom were civilian

' ingly not entitled to vote in Maryland employees of the United States, some
. , elections; and thereafter, in Evans v of whom were in the Armed Forces

i Cornman (1970) 398 US 419, 26 L Ed of the United States, some of whom
i: ' ; '.'d 370, 90 S Ct 1752, following the were spouses of persons in those two

:'::: ! iissuance by a three-judge District classes, and one of whom was
' #_ourt of a permanent injunction and a civilian postmistress, and all of

decision holding that denying the ap- whom resided on military reservations
pellets the right to vote in Maryland in California, were residents of Cal-

:.:, . . elections constituted a violation of the ifornia for the purpose of voting, the
• .:. : equal protection clause, and the grant- court, holding that the military res-

ing of a motion by the appellants to ervativns in question were ' not
intervene as additional defendants in "foreign" to California, but were a

.... the District Court, a direct appeal was part thereof, since Congress had re-
, taken to the Supreme Court. Affirm- ceded jurisdiction to the states, in

ing the judgment of the District Court, substantial particulars, over federal
,: i the court noted that Congress had lands as to which the United States

I constitutional power to exercise ex- previously had exclusive jurisdiction.
, elusive jurisdiction in all places pur-
, chased for needed federal facilities For other state decisions granting

':':' with the consent of the legislature of residents of federal enclaves the right
: the state in which the facility was to vote in state elections, see the fol-

located, and, the court observed, the lowing cases:
National Institutes of Health, a Ariz--Harrison v Laveen (1948) 67

..... medical research facility owned and Aria 337, 196 P2d 456 (holding that
:.: operated by the Federal Government, Indians living on government reserva-

"":""I was one of the places subject to that tions have the right to vote in state . -
• I congressional power. The appellees elections).

clearly, live within the geographical Kan--Cory v Spencer (1908) 67 Kan
[ boundaries of Maryland, the court 648, 73 P 920. ..
: noted, and they are treated as state Mo-:Lankford v Gebhart (1895) I30 ...

'-' residents in the census and in deter- Mo 621, 32 SW l127..=:(byinferende). _ .
...._: mining congressional apportionment. Neb_State ex .rel...Valentine v

= = The," are not residents of Maryland, Griffey (1876) 5-NeB:161." i-:.i. :.:.i=!:_-.. z." " . ' " 7-

:-. -the court continued, only if the en:... NY_Re Application-to1: Removal of ....... .;-@
.... " clave grounds ceased to be a part of Voters' Names fro.m Registry List .. -.-

38,:2ol NYSMaryland when the enclave was (1928) 133 Misc " " 396.
• ! created. However, the fiction of a Ohio--Rmmer v'Be/inett (1871) 211.-.: :

i
-_ "state Within a state" was specifically _Ohio St 431 ..... .
i. rejected in Howard v Commissioners Utah--Rothfelsv=Sbiithworth(i960)7:".. °

-. i:...':'- of Sinking Funds (1958) 344 US 624,. 11 Utah 2d 169, 35g P2d 6122 " '_'". ' "7....

Forces because of their status as mill- acquired by the Federal Government
tar), personnel (without regard to the for housing facilities for persons en-
location of their homes), see §8, gaged in national defense activities
supra. For an annotation dealing to register and vote at state elections,
generally with the subject of the state see 142 ALR 430. See also, as to the
voting rights of residents of federal residence qualifications of voters liv-
militaD- establishments, see 84 ALR2d ing on government reservations or fed-
1193. For an annotation dealing with eral lands, 25 Am Jur 2d, Elections
the right of persons living in an area § 76.
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W Va--Adams v Londeree (1954) 325, an finsuccessful candidate for the
139 W Va 748, 83 SE2d 127. Republican nomination for United

States Senator from Maryland
For state decisions holding that res- challenged the validity of the primary

idents of federal enclaves are not res- election because residents of the Dis-
idents of the state and may not vote trict of Columbia had net been per-
in state elections •(although ap- mitted to vote in the Maryland elec-
parently no longer good authority in tlon, which the -plaintiff claimed
view of the decision in Evans v Corn- should have been permitted. How-

man (1970]) 398 US 419, 26 LEd 2d ever, the court dismissed the com-
370, 90 S Ct 1752, supra, see the f01- plaint, saying that while it was clear _ i

• I " 3 .... : " :
lowmg_-cas,es: .---.-:- ...... ::- ._ .:: _::: that the District.sf Columbia had. at - -" ......

.:.... Colo--_errili v-Sl_-earston (1923) 73 one -time; been part. of the state of -:-_
Colo 230. 214 P 540; Kemp v Heebner Maryland, it had been uniformly rec- •

. " -I

'(1925) 77 ,Colo 177/234 P 1068-. - ognized by the executive, legislative,

KanL-H_rkenv-.!Clyim '(1940) 151 and-judicial:branches of the United• States Government a.nd of the state _
• • Kan855,101P2d946."-- : -. .

--- - _ t " . .. ' ofMaryland, since passage of the - ....
__ -. _Id4=:Royer v Board of Election SU-. Organic Act of 1801; 2 Stat: 103, ch 15, " .....

" peryisors _1963) 231 Md 561, 191 A2d- - that residents of the District of .....
446, cert d:en 375 US.921, 11 L Ed 2d Columbia were-no longer citizens of
165, 84 S Ct 267.- .....E the state of Maryland.

Mass--0ommonwealth v Clary

(1811) 8 _ass 72 (recognizing rule); III. Durational residency require-
Opinion o_ Justices (1841) 42 Mass merits: constitutional

-: 580. - considerations•- I '

NM--Arledge v Mabry (19,18)52
NM 303, !197 P2d 884; Lan_:don v A. Decisions based on equal pro-
Jaramillo '(1969) 80 NM 255, 454 P2d tection of the laws and the
269. right to vote

NY--Re: ttighlands (1892, Sup) 48- § 11. Standard to be used in review- i:
NYSR 795_ 22 NYS 137. ing validity of durational resi-

Ohio---Slinks v Reese (1869) 19 Ohio dency requirement
St 306; S_ate ex rel. Wendt v Smith .:i_
(1951, App) 63 Ohio LAbs 31, 103 [a] "Compelling state interest" test

NE2d 822. I In the following eases, it was held
SD--Mc,Mahon v Polk (1897) 10 SD that the proper yardstick by which to l

296, 73 N\_¢ 77. measure the validity, under the Fed-
I.

Tenn--Sta.te ex rel. Lyle v Willett eral Constitution, of durational resi-dency requirements imposed by the
(1906) 117 Term 334, 97 SW 299. states as preconditions on the right

- ! + to vote Js the "compelling state in- I
The Di trier of Columbia i_ not a terest" test, under which the state

federal enclave, but is a separate must justify any restriction upon the
enti_-, an'd residents of the District fundamental right to vote by a show-.
have no i'ight to vote in Maryland ing that it" serves some compelling i
elections, state interest.

[ • -.
tn Albaugh v Tawes (1964, DC Bid) Reviewing the constitutionality of a

[
233 1v Supp 576, affd 379 US 27, 13 Tennessee statute which required 1
LEd 2d 1173, 85 S Ct 194, reh den year's residency in the state and 3
379 US 940, 13 L Ed 2d 351, 85 S Ct months' residency in the county as a . Ii

3. In. the Evans Case, supra, the ments of the Fourteenth Amendment,
Supreme Court specifically mentions a for the relationship between federal
number of the following cases, but enclaves and the States in which they 1:
discounts ithem by saying: "We need are located has changed considerably :.._
not consider, however, whether these since they were decided."
early cases would meet the require- :



:?tel'cauisite to ;vOting,t}te court,.,in Cour_ mus_.de_erm-fi_e_viae_]'m_:th-e-ex---_.
:) .. . i" " -. - " Dunn vBlumstein (1972-) 405 US 330, clusions are necessary to . promote_?::>;:_:_

.;. .].._.:;..:-/: : .. 31 LEd 2d 274, 92 S.Ct 995, said compelling state interest.'-5 ................. :.. :...:.:. .:::._,
.......... that durational residency requirements Where a 1-year residency require-: - • .'I.

, ,:ompletely bar from voting all resi- ment in a Massachusetts law was
I dents not meeting fixed durational attacked as being unconstitutional

•.. standards, and that by denying some and violative of the equal protection
i citizens the right to vote, such laws clause, the court, in Burg v Canniffe

deprive them of a fundamental polit- (1970, .DC Mass) 815 .Y Supp 380,
.. .. ical right. Citizens have a constitu- affd 405 US 1034, 31 L Ed 2d 575,
.-: ' tionally protected right to participate 92 S Ct 1303, said that the major issue

_.,:_, . in elections on an equal basis with for resolution in tile case was to deter-

i.:!: other citizensin the jurisdiction,said mine the yardstick by which the star-:.. the court, and while this "equal right ute under attack had to be "metieu-
-to vote" is not absolute, the states lously scrutinized" by the court.

":E . having the "power to impose voter Noting that the defendants contended
_-": qualifications and to regulate access that the test that should be applied to
.: : to the franchise in other ways, never- resolve whether or not the equal pro-
: :'. theless before the right to vote can be tection clause had been violated was
<.:: restricted, the purpose of the restric- the so-called "rational legislative pur-
.. tion and the assertedly overriding in- pose" test used in a seriesof Supreme •

terests served by it must m_et close Court decisions which had examined
constitutional scrutiny. Although it attacks on state legislation under the
recognized that it had tested such equal protection clause of the Four-
requirements by the equal protection teenth Amendment, the court held
standard applied to ordinary state that in light of a number of subse-
regulations in the past, 4 that is, that quent decisions by the same court,

': it had tested such requirements by and because of the importance of the
inquiring whether they were reason- right to vote, the fact that a state
ably related to a permissible state statute which discriminates against •.
interest, the court said that "it is cer- some portion of a state's• electorate
tainly clear now that a more exacting may serve a rational state purpose,
test is required for any statute which or can be shown to have a "rational

..... - 'places a condition on the exercise basis," no longer would suffice to sus-
..-_- " " of the right to vote,' " the test being rain its validity in the face of- a

:_ ' " " that "if a challenged statute grants claimed violation of the equal protec-
the right to vote to some citizens arm tion clause. The "compelling.interest"
denies the franchise to others, 'the test must be used in determining the

4. The court specifically rcferred to between bona fide residence require- - : .....
Drueding v Devlin (1965)380 US 125, ments and durational residen.ce re--":-

..... 13 L Ed2d 792, 85 S Ct 807, where it quirements by saying that"[w]e have

" " had affirmed per curiam and without in the:past noted approvingly that•the .... ._:::_::_::.:_i: an opinion a three-judge District Court States have the power to require that -
.. decision upholding Maryland's dura- voters •. be bona fide .residents of the ..... , -

-. i tional residency •requirement, which relevant political subdi_-qgion," and by:. '_
• . , the lower court had tested by the usual further saying: . "An appropriately : .:_.._, . ..

equal protection standard applied to defined and uniformly applied require- - .:--_:
=--;i:..i - ordinary state regulations (234 F Supp ment of bona fide residence may be_ ,.,-:.=_.,,,

-....... 721). Although the Supreme Court necessary to preserve the basic concep-.. --::-_-c_:
--:- .... did not specifically say so, the tion of a political community, and ..... -.:

" - - " Drueding Case should clearly no therefore could withstand close consti-
longer be cited as controlling authority tutional scrutiny. :But duratio_zal resi-
on the proper standard of review to dence requirements, representing a
be applied in determiningthe constitu- separate voting qualification imposed
tionality of residency requirements' on bona fide residents, must be sepa-
for voting, rarely tested by the stringent stand-

5. It should be noted that the Su- ard."
preme Court emphasized the difference
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validity of state voting statutes at- should be applied in d_termining
tacked on equal protection grounds, whether the durational residency re-
said the cou_rt, for any legal re_tric- quirement violated the equal protec-
tion which c!urtails the civil rights of tlon clause. The court further noted
a single grot_p is immediately suspect, that, generally speaking, those deci-
and courts must subject such restric- sions which had adopted the "reason-

: :_ : . tions to the lmost rigid scrutiny, ableness" test had upheld similar dura-
Governmen-tal_ classifications which tional residency requirements, while

_::;_/::-c:re_te-d-_di_-ai:it_/=.-in--treatment_are those courts which had adopted the
-' _ "compelling state-interest '' test had.... _::-::; the foundahpn of,all violations of the

-:'_ equal protection clause, said the court, generally struck down, at least in part,
_.i_i'.!_-=ifi Kohn :v::Davis (1970, DC Vt) 320 such state }:equirements. Although
" " F-Sul)p 246, laffd 405US 1034, 31 L Ed findh_g that the "compelling state in:

|: ::=_--.:I_ _:_:::_:_2d 576, 92-IS Ct 1305.. Thus, Con- {erest'! test was supported by the
froflted witha/chalt-enge to a Vermofit greater weight of authority, and a]-

: law which-irequired-voters to have though it said that it would apply such
-- resided in the state for 1 year prior test if it were necessary, the court
" - to the election of "representatives," concluded that under either test, the

the court said that the applicable stat- 1-year durational residency require-

ute created i a discriminatory treat- ment was violative of the equal pro-
ment differential, namely, that Ver- tection clause as it related to local

• reenters who had resided in the state elections in North Carolina•

for 1 year cbuld vote, while those who Declaring an Alabama law which
had not reMded in the state for 1 required prospective voters to have

year could .Inot- Before such a clas- resided in the state at least ] year,
sification a:nd its necessary effects in the county 6 months, and in the .
could rise to the level of an equal precinct or ward 3 months, immediate-

protectmn _,mla_lon, the court con- ly preceding the election at which they
tinued, it _vou]d have to be shown offered to vote, to be a violation of
tbat the discriminatory classification the equal protection clause, the court,

• •l
was un3ustlfied in terms of its gevern- in Hadnott v Amos (1970, DC Ala_

I

mental purpose under the applicabl.e 320 F Supp 107, affd 401 US 968, 28
standard of review. Noting that the LEd 2d 318, 91 S Ct 1189, and also

• I
United States Supreme Court had fre- affd 405 US 1035, 31 L Ed 2d 576, 92
quently characterized the r,ght to vote S Ct 1304, noted that the "cherished
as a "fund_amental '' right, the court right to vote" is close to the core of i
said that a! discriminatory classifica: "our constitutional system," and that _

• i•

tion abridging a fundamental right it is a right so fundamental that any
must be measured by the stringent state restriction of it must be justified
"compelling state interest" test, which by some compelling interest. 0bserv- I

standard deifines a more active judicial ing that the state had shown no corn- t
posture under which a discrimirmtorv pelling interest in such a residency
classlficahon can be upheld only when requirement for voting in county and .t

' precinct elections, the court declared,it is necessary in the service of some

compelling lst'ate interest, insofar as such elections were" con-
In holdin!g invalid a North Carolina cerned, that the state law requiring

1-.vear residency requirement as it residence in a county for 6 months

related to _the right to vote in local and in a precinct or ward for 3
elections, the court, in Andrews V months was unconstitutional.
Cody (19711 DC NC) 327 F Supp 793, In Lester v Board of Elections (1970,
affd 405 US 1034, 31 LEd 2d 576, 92 DC Dist Col) 319 F Supp 505, app
S Ct 13061 noted that a threshrAd dismd 405 US 949, 30 LEd 2d _19.

question toll be answered was what test 92 S Ct 992, 6 the plaintiffs Claimed
.[ . .:_-_- . :---:6:-This case has-a curious history, quirement for voting was unconstitu- :':_

-_S_._--Althou_h-_ the -._hree-iud_e : E,i_t_t • tio_al-for ._ubstantiallv the same rea-
_'_:_C_urthe!d'_hat"_.e:_Dish:ict of Col-_: ._,sdns-_as..the...United :.States : Supreme : . :':':
.... _..:__,_g_:z_:.:-_::::--_::::-,;___ _id_c"; re---:Coui't held that- Tenn=essee's 1-year ...... :-'_ . _::_
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I .:h_-t. a 1-year residency requirement Wis) 320 F Supp 66 (court assumed,
.! L_-.posed by Congress as a prerequiske for purposes of deciding motion for
i for voting in the District of Columbia preliminary injunction, that the "com-I

created an arbitrary classification pelling state interest" test was theI

i wh':ch restricted the exercise of their proper standard by which to judge
I. fundamental right to vote, without a Wisconsin's 6-month durational resi-

showing of a compelling governmen_.al dency requirement for voting).
" interest, in violation of the equal pro- Eighth Circuit--Keppel v Donovan

".-:'. " - - • tect_on clause. Agreeing with the (1970, DC Minn) 326 F Supp 15, affd

;.:- p_aintiffs that the constitutionality of 405 US 1034, 31 L Ed 2d 576, 92 S Ct
" _ the law had to be measured by the 1304.

......_. " "compelling state interest" test, the Cal--Young v Gnoss (1972) 7 Cal
. • court noted that such a test had t-_vo 3d 18, 101 Cal Rptr 533, 496 P2d 445.
,' branches, the first branch requiring Keane v Mihaly (1970) 11 Cal App

_ . that classifications based on "suspect" 3d 1037, 90 Cal Rptr 263.

+Y:: c_teria be supported by. a compelling NY--Atkin v Onondaga County
t. ' state interest, and the second branch Board of Elections (1972) 30 NY2d

requiring that statutory classifications 401, 334 NYS2d 377, 285 NE2d 687.
if which affect a "fundamental right" be

s _pported by a compelling state inler- [b] "Rational relation" test
e__t. It is clear, said the court, "'Lnat* The courts in the following cases
voting questions fall under the second held that the proper test to apply in
branch, and that any _.... _'e.1go el n_ .... ,... determining the validity of state dura-
acdonwhichlimits, restricts, ordenies tional residency requirements for
_.he right to vote must meet the c}ose:_-t voting was the "rational relation" test,
o:,nsdzutiona] scrutiny, under which the one challenging the

requirement has the burden of proving "
As also supporting the view that the that the requirement bears no rational

"compelling state interest" test is the relationship to any leg!timate •state

o__:_.: proper tes_ to be applied in determin- interest. (It should be noted that; in
: .- : ing whether a state's durational view of the Supreme Court's holding • .

-. residency requirement, imposed as a in Dunn v Blumstein (1972) 405 US
prerequisite on the right to vote, 330, 31. L Ed 2d 274, 92 S Ct 995, dis-

:. : :.. violates the equal protection c_ause, cussed in §ll[a], supr a , that the
see the following cases: "compelling state interest" test, rather

- .... Second Circuit--Nicholls v Schaffer than the "rational relation" test, is

.... .... ¢1972. DC Conn) 344 F Supp 23K the pr0per standard for reviewing such " i!.
Foui-tk Circuit--Bufford v Hotton requirements, the following cases are ---

: ' of doubtful validity on this point of ........ =--
--: (1970. DC Va) 319 F Supp 843. affd
': - -_05 US 1035. 31 LEd 2d 576, 92 S Ci law.)
==--:_L-:..... "-304. -In F0ntham v McKeithen (1971, DC _.::

" :. Fifth Circuit--Woodsum v Boyd -La) 336 F Supp 153(U8 App Pertd- i--_-_-_
.7.__% _ _ " .:: ..... _1972. DC Fla) 341 F Supo a-_," ing), the court, confronted with a chal- - i_:7°:_'- "_' lenge to a Louisiana law that required. ...i_:--.:,-_
....... ' ' . Graham v Waller (1972, DC ._liss'l..... .,:=: - . .. - prospect!ve voters to satisfy the re- ...r.-"

• . .... 343 F Supp 1: - '
! " Seventh Circuit--Affeldt v Whit- quirements of having lived inthe state'- =.:_:-:%:-::.... ': " l year and in the parish 6 months, held : :-'

comb (1970, DC Ind) 319 F Supp 69, that the plaintiffs' attacks on the star-
. : affd 405 US 1034, 3I L Ed 2d 576, 92 ute in question failed to overcome the

S Ct 1304; Piliavin v Hoel (1970, DC presumption of constitutionality af-

durational residency requirement for S Ct 1318. Upon remand, the United
voting was unconstitutional, in Dunn States District Court for the District

• I v B!umstein, supra, the Lester Case, of Columbia, on August 14, 1972, en-
upon direct appeal to the Supreme tered a one-line order reading as fol-
Court, was vacated and remanded for lows: "The District of Columbia resi-

n' reeonsideration in light of the Dunn dency requirement is unconstitu-
:,-- Case, 405 US 1036, 31 L Ed 2d 575, 92 tional."
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forded thle statute, and it therefore federalism is the principle that the
denied th_ relief sought by them. A states surrender certain of their
resident _f a state does not have a powers to the Federal Government, and• ] .

right to _ote m state elections, said one obvious limitation on a state's
the court._ There is no inherent right power to enact valid laws is that its
to •vote, but a privilege to vote, the legislation must not create classifica-
court continued, which privilege is. tions that impinge upon federally

.... granted b3! the State and it not _teri_.,ed secured constitutional rights. Where.:_. ... J . _.. .
_._:- from cltlzensh_p of the Umted States, Such a case exists, the court said, the "• • [

- nor:granted by the Federal Constitu-- classification must come under exact-

:-=. :.. ! tion or any of its amendments. Of ing scrutiny, and is tested by the"com-="_-- i coui'se, saild the court; state .-.tandal!ds pelling state interest", test. However,
regulating_the rights of vote,-_ _n state since no one has a federal constitu-

i: and local l elections are no_ immune tional right to vote in state and local
.-.: from chalienges that they offend fed- elections, the court explained, the state

• erally protected rights, but restraint- may create reasonable nondiscrimina-
.-. has traditionally been exerci:.ed in re- tory classifications among those to

mewing statelegislation crea*.ir_g clas- whom it will grant the. franchise.
sifieations I of voters in order "to pro- Since reasonable conditions of suffrage
mote legitimate state interest:s, the do not impinge upon a federal con-
general st'andard for reviewing such stitutional right to vote in state and

_ legislation[ being known as the "ra- local elections, the court said, the "ra-
tional rela'tion" test. There being no tional relation" test should be applied.[ . .

federal constatutmnal right to vote in Recognizing a line of cases which held "[
state and! local elections, said the that the "compelling state interest"
court, the constitutionality of the test rather than the "rational relation"
residency i'equirements must be tested test should be applied to determine the

" by apDlic_tion of the "ratio, hal rela- constitutionality of state residency re- "
tion:' test[rather than by _e "corn- quirements, the cou_ explained that

pellmg sta_e interest" test. the more exacting test, when carefully
In Howe v Brown (1970. DC Ohio) analyzed, should be reserved to test

319 F Sup_ 862, the plaintiffs, having only those state voter classifications
satisfied e_ery requirement for voting which impinge upon the constitutional
in Ohio e_cept the requirement im- richt of all qualified voters to vote in

I

posed by an Ohio law which required all state and local elections in which "Y
• ]

prospechve voters to have resided in they have" an interest. In the instant

Ohio for llyear preceding the election case, _aid the court, there is no al-
in which they first seek to vote, legation that the residerLcy require-
brought suit alleging .that the Ohio ment has the purpose or effect of dis-

durational i residency requirement de- enfranchising individuals or classes of
prived them of equal protection of the individuals because of the way they

laws. As a general rule, said the might vote, there is no allegationwhatever that persons who have lived
court, where, a state legislates within within the state for less than 1 year
areas of its competence, where i:ts leg- tend to vote the same way on any *
islation is' nondiscriminatory on its issues, the requirement applies uni-
face and a_ applied, and v,'here !,ts leg- formly, and there is no suggestion that
islation do_s not impinge upon the fed- it ba_ been applied unconstitnt_onall.v.
eral constiltutional rights of ar, y citi- Furthermore, the court continued,
zen, any classification created by the while the statute admittedly creates a
legislation[survives scrutiny under the classification, the classification created ' "
equal prot/_ction clause so long as the is no more invidious than those classi-
classificatilon is rationally related to fications created by. state statutes re- .

..... : . promoting]a legitimate state i_terest quiring voters to be of a certain age,.
. and_s-reas_na.b_e_ÈT``e.gene_._._yu_e_U-_._:._t9_-beZ.h_eJ`a_eZ_q1_to.:be:citizens_ % ._::_?.-..: ..,. _

°. . ap_eme:cs_-rt-sees the :need -.LL-=__:ILL_.-. : :,_

eeE_qn,/_f_qr:_mpl!_cit"_n the .¢.c--ncept o_ - to..appIy, the. compellkr_g--state rater- =-- : - ; _ .. ,
___._:: .::: ::::= : =-_?_-?:-:-=:::5:?.--__.-Z-_Y-5-_:... T_.=_'--=.:-.__:_.L: : " .:"..T_-----_e:_--=- '-:.-. ........ , .,:
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: ' " -. " est.', test. in all vot!ng rights eases, or that the imposition--.gf..darational /-{si=-- :::---.::.--_.=r3-
ii . applies it across the board in equal dency requirements on the right to vote • " '

protection eases," said the court, "it was either, unnecessary or ineffective
is not within this Court's province to. to achieve the desirable goal of main-
declare every inequality, every incon- raining the "purity of the ballot box"
venience, every burden a state places by preventing fraud in elections.
upon one class of citizens and not on In Dunn v Blumstein (1972) 405 US

'_ another, and every distinction created 330, 31 L Ed 2d 274, 92 S Ct 995, the
by legislatures violative of the Equal court declared unconstitutional a Ten-
Protection Clause." nessee residency requirement that?.>.-,..

_,..,.-. ,. The following Supreme Court deei- prospective voters must have been resi-
._.,.':'¢'" sions applied the "rational relation" dents of Tennessee for 1 year and of

test as the correct standard for review- their respective counties for 3 months

:_ . ing State statutes imposing residency .before they could vote. Concluding
requirements on the right to vote, but, that the statute had to be declared in-

. ; . as previously noted, since the decisions valid unless it served some compelling
antedated Dunn v Blumstein (1972) state interest, the court examined the
405 US 330, 31 L Ed 2d 274, 92 S Ct state's contention that its durational
995, discussed in § ll[a], supra, they residency requirement insured the
would almost certainly appear to no "purity of the ballot box" and afforded
longer represent controlling authority protection against fraud through col-
as to that point: Pope v Williams onization and the inability to identify
(1904) 193 US 621, 48LEd 817, 24 S Ct persons offering to vote. While the
573; Carrington v Rash (1965) 380 US prevention of fraud in elections is a

:.> :. 89, 13 L Ed 2d 675, 85 S Ct 775 (die- legitimate and compelling governmen-
tum_ ; and Drueding v Devlin (1965) tal goal, said the court, it is impossible
380 US 125, 13 LEd 2d 792, 85 S Ct to view durational residency require-
807.v ments as necessary to achieve that

See also Cocanower v 1Karston (1970, state interest. Preventing fraud,
DC Ariz) 318 F Supp 402, holding that which is the asserted evil allegedly
the "rational relation" test was the justifying state lawmaking in this
proper measure to use in determining area, means keeping nonresidents from
the constitutionality of Arizona's .voting, said the court, but by defini- .. _
1-year durational residency require- tion, a durational residency law bars

= ment for voting, which case_ however, newly arrived residents from the
was vacated and remanded for recon- franchise along with nonresidents.
sideration (405 US 1036, 31 L Ed 2d -Given a system of state.voter registra- .

.ii_=47" 575.92 S Ct 1303) on the basis of Dunn tion, said the-court, it is difficult to see ----_
:-: t:. " -- v Blumstein (1972) "405 US 830, 31 why durational residency requirements : (_. _=:.....

L Ed 2d 274, 92 S Ct 995. - .--.-. are in fact necessary, to identify" bona . ..,._

"" " " ' § 12. Interests alleged to be served by fide residents. Noting that the qual- " 7 :::_-
. durational residency requirement ifieations of a Would=be voter in Tena : (":ffinessee :were not -determined--untit he

[a] Statute insures purity of ballot registered to vote,_ which he could do .--...7_-_'_:";_,.._

___. . _.. box, prevents fraudulent voting by until 30 days before an election, and ......:::z.-.
__-. = . -. . nonresidents, and eliminates col- that these, qualifications,--including _='_-@_.-_
___i.:::. :i[ _ " " - onization threat " . . - bona fide residency;: .were .established "-::-__!_=--:_...!!
_'ii:#:: -: " . In the following cases, it was held then 0nly by oath, the court said that 7- ' .-:77":: !:_ " I .... "
"_i: _, ' 7. The Supreme Court noted, in the missible state interest. ". . . We
..!-_ " Dunn Case, supra, as follows: summarily affirmed per curiam without

"Drueding was a decision upholding..the benefit of argument. But if it was
'_..g,__-" Maryland's durational residence re- not clear then, it is certainly clear now
_2_i .}_2 qui/ements. The District Court tested that a more exacting test is required
_i. those reqmrements by the equal pro- for any statute which places a cond -

' _" ' ' " t i

__::{_._- _ tection standard applicable to ordinary tion on..... the exercise of the right to
__,:, I state regulations: whether the exclu- vote."

:_<__ sions are reasonably related to a per-

. , . • .. 25 tI •

:_:'_ .>.,_-_.__._,_ .... - _ ....._ • .- .

._.; }_:_.:::_:':(- - ,. " . ._,.7__:,:__ _, - - "i/ i a" -



RESIDENCY REQUIREMENTS--VOTING 897
31 L Ed 2d 861 § 12[a]

it would appear that a durational resi- that he is an Indiana resident, ex-
dency requil_ement is no more effective plained the court, and the 6-month
to stop frau_d than a simple residency residency requirement as presently ad-
requirement! because a nonresident _.n- ministered in Indiana added no real
tent oll com_nitting election fraud will protection against dual voting or col-• I . _. .as qmckly and effectively swear _a_ onization, even if such an interest

I ....

he has been a remdent for the reaulslte could be labeled "compelling." Fraud,• I

period of t_me as he will swear t_a_ he said the court, couM be prerented byi
is simply, a resident. Furthermore other means less drastic than the

; _ saidthe cou'rt, although-there is no -nl denial of. the right to vote because of . .
:: dication-jnithe _eeord:that the _s__te failure to-meet a 6-month durationaI " • . :

..... . routinely, i:nvestigates:i-a." wo_:.!&be residency requirement. For example, - -.
voter's statements to deter/nine if he the court explained, a certification
is-uctuaily_ 'abor/a::fide resident an-,- from a new resident's former election

..- argument that a -duratmnal-resmencv district that_ the new voter had not re- :
• I . . . " -

reqmrement I is necessary.In oreer to rained registration in his former dis-
//. =._ give the state, time to verify, claims.....of trict_ may_ be. "necessary" under the " .: .. :

bona fideremdents-would seem !I!og- compelling interest test to insure ......
i_ ica!_in view Iof the fact that the state against dual voting, but a 6-month re-

permits registratior/ tip to 30 days be- quiremeut imposes-an overbroad bur-
fore an election. A lengthy durationa! den upon the right to vote•

• I • i _
residency reqmrement therefore wou.e Concluding that the "compelling
not necessarily increase the amount oz state interest" test had to be applied to• o I " -

t_me the state would haveto carry ouz determine whether or not a Minnesota
an investigation into a claim by a durational residency requirement of 6
would-be v_ter that he is in fac_ a months violated the equal protection
resident, said the court. _fhus. it is of the laws guaranteed to the plain-I

clear, the court observed, that wlhi.ie a tiffs, the court in Keppel v Donovan
durational ! residency ," _--reqmre .... n. (1970, DC Minn) 326 F Supp 15.affd
creates a classification which ma.,:, in 405 US 1034, 31 LEd 2d 576, 92 S CtI

a crude wiay, exclude nonresiden_.s 1304, examined the contention of the
from voting, it also excludes ,.'r_any state that the requirement promoted
bona fide !-esidents, and given :.he the compelling state interest of iden .....
state's legitimate purpose in excluding tifving voters and protecting against
from voting nonremflents and ¢t'e _n- fraud." Noting that Minnesota law also. i .,,

dividual.m_erests which are affecied, required• that prospective voters be ,
the classifielation is all too imprecise, residents of their election districts or t

In Affeldt v Whitcomb (1970, DE precincts for 30 days next preceding !
Ind) 319 F Supp 69, affd 405 US 1034, an election, which law was not being ,I
31L Ed.2d 576, 92 S Ct 1304, the court challenged in the instant suit, the [
said that one of the principal interests court said that it was unable to deter- !presented _y the state to justify its mine how the 6-month residency re- "imposition lot a 6-month durational quirement promoted the prevention of
residency _equirement upon persons voting fraud• If it were to be argued
moving into the state as a prerequisite that the 6-month requirement helped
to being alIdwed to register to vote was in the small communities where voting

I •

the preservatmn of the purity of- e!ec- is permitted upon personal recognitionI
tions, tIowever, said the court, the rather than upon registration, said the

I .

6-month reqmrement is, for all prac- court, such an argument would be

tical purpo@s, no guaranty of a "_ure" specious, for if a person were to move
election, since the qualifications of an from one part of the state to a small
Indiana vothr are established b:." oa_.h community in a distant part of the
at the time of registration, which ma.v state, he would be eligible to vote after
take place u'p to and including the29-:h having lived in his new community for
day before an electron. A nonre_.ce_t only 30 days. Such a person could

" .. who wants ito vote can falsely: .swear conceivably have mok-ed from a point
....... •,[31:Ll_d2d : ....... • ' ; : ._ - -. . . . .
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.... L =- " in the state 300 miles away, said the.- California in Young v-Gnoss: (!9-72)
:+.!=!:, . court, and there is no way that the Ca-1 3d 18, 101 Cal :Rpt r 5._3/_196 i._"

i:_<==--- 6-month residency requirement Would 445, where the court, in declaring that - - +
" make identification of him any easier, the desirable goal of preventing elec-

On the other.hand, the court continued, tion fraud was not served by. a Call-
' " in those parts of the state where new fornia law imposing a durational rest-

voters are required to register, they dency requirement of 90 days in the

' :_:,] are merely asked to certify that they county and 54 days in the precinct as
:"_::=:i"::! have been residents of the state for 6 a prerequisite to voting, held the Cali-

months. No showing was made that fornia law to be unconstitutional as a
.... .i i: any investigation is made into the ac- violation of the equal protection

• tual length of their residency, or that clause.

_..:._ the 6-month period is needed for de- +
termining eligibility or detecting In the following cases, the courts

, fraud, said the court, and since voting held that the desirable goals of pre-
_ .... officials have 20 days after registration venting colonization and fraud in elec-

i" closes in which to compile a list of tions were aided by the imposition of
,.'_ " voters, there also appears to be no durational residency requirements,
"::_•+-k: practical relation bet_veen the 6-month and that such requirements were per-

residency requirement and the ad- missible.

: + i}: ministrative needs of the state. Although the court in Burg v Can-
In Keane v _{ihaly (1970) 11 Cal . niffe (1970, DC Mass) 315 F Supp 380,

App 3d 1037, 90 Cal Rptr 263, the affd 405 ]US 1034, 31 LEd 2d 575, 92
court held that a California 1-year S Ct 1303, held that a l_fassachusetts
residency requirement for voting did statute which required, as a prerequi-
not meet the standard of necessity to site for voting in elections, that a voter

. enforce a compellin_ state interest, seeking to register" must be able to
. and that it therefore violated the prove that he had resided within the

equal protection clause of the Four- borders of Massachusetts for the pre-
teenth Amendment, in spite of the ceding 12 months, violated the equal

. state's argument that the 1-year re- protection clause and was unconstitu-
quirement was necessary to prevent tional, it permitted another Massachu-
fraudulent use of the electoral ma- setts requirement-that all voters be

F:: :- - chinery and to reduce the number of able to show that they had resided for
' : additional deputy registrars that 6 months in the towns in which they
i would be needed if no residency re- sought to register as voters to continue

' i

! quh-ement were imposed. Insofar as in effect, the court saying that it was
actual fraud is concerned, said the aware that states have a legitimate in-

..... :- court, no evidence had been presented terest in requiring their voters to es: .
::"i" .. that the registrars had any need for, tablish that they have satisfied a dura-+ . -_+-"

or did in fact accompIish, any check tionalresidency requiremen t of some
? of the voters" declarations of rest- length, for such a requirement serves. " ::\ +_i

dency. Furthermore, said the court, to protect the state against fraud and .. _- :
:! : " ...... while the intent to make one's home in • ++_

--:_ . - == ..... to insure the so-called "purity" of the .. .... =_=-_:1
_ . " California indefinitely might more electorate. • . _ +: . "._

- surely be determined to exist the+" :_ longer one has resided in the state, a See also .Sola v Sanchez. Vilella ...... -::+!-v'.-': _+ :, L:Y/YZ_

whole year would seem unnecessary. (1967, DC Puerto Rico) 27ffF Supp .... : I"C_

. .:i.. As agreeing with the views ex- 459, affd (CA1)390 F2d 160, where --.:'_;_%
pressed by the United States Supreme the Court, though not. •confronted -di- "
Court in Dunn v Blumstein (1972) d05 rectly with the necessity of. deciding
US 380, 31 L Ed 2d 274, 92 S Ct 995, the validity of a Puerto Rican statute
supra, and by the California Court of requiring that, in orderto Vote in a

' Appeals in Keane v 3[ihaly (1970) 11 plebiscite on the future., status of.
' Cal App 3d 1037, 90 Cal Rptr 263, see Puerto Rico, an elector had to be a

I
i the opinion of the Supreme Court of resident of Puerto Rico for I year prior
I [31 LEd 2d]

0513
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to. the plebiscite, nevertheless stated or (2) because such requirements ex-
that a state possesses power to impose . clude large numbers of recent arrivals
reasonable residency restrictions on who would be knowledgeable voters,
the availability of the ballot, and that but do not exclude large numbers of
state constitutions and statutes which longtime residents who may be totally
generally require as a prerequisite to uninformed as to the issues.
the right to vote that the elector in the Examining the state's argument that _'

_:=-state electiofl •shall have been a resi- i ts.durational residency requirement
_:_-_.._!2"-:dent of thelstate for a.:specified period for voting Satisfied the compelling __:_

)rior.to-the _,election -are.:permissibIe, state interest of having "knowledge-
" .sincesuch pi'ovisionshelp to identify able voters," the Court in Dunn v

....... ::-.voters=:an d pi:ot.ect against fraud. .... Blumstein (1.972) 405 US 330, 31 LEd

]-/i::]ii: A Louisiana statutewhich required 2d 274, 92SCt 995, said that the state
" prospective voters to have resided in appears to make three separate claims.

" " I • •

__ _the state fortl year and.m the parish The first, said-the court, is that the
" for 6 months preceding any election residency requirement affords some

-..... in :which th,_y sought to register to surety that a voter has in fact become
....... " vote was held constitutional in Fon- a member0f the community. Such an

tham v McK_ithen (1971, DC La) 336 argument confuses bona fide residency

F Supp 153, Ithe court saying that the requirements with durational resi-
residency requirement was not unrea- denc_r requirements, the court ex-

• sonable and ]was rationally related to plained, Saying that while a state does
pr6moting the legitimate state•interest, have an interest in limiting the fran-
• . I ....

rater aha, qf preventing mdxvlduals chise to bona fide members of a com-. I •

motivated only by a desire to affect munity, it is not justified in excluding
the state's election results from mov- from the franchise persons who are
ing into the' state shortly before an bona fide residents, butwho are merely
election is td be held, voting, and then recent rather than longtime residents.

returning t_ their foreign domicils. The second branch of the "knowledge- :

Upholding] Ohio's 1-year durational able voters" justification, the court
residency re.quirement for voting, the continued, is that durational residency
court, in Hbwe v Brown (1970• DC requirements assure that voters have

Ohio) 319 FI Supp 862, said that the a common interest in all matters per-
statute should be tested by :the "ra- raining to a community's government.

• ,.I ,, By this, said the court, the state pre-tional relauon test, which required a
showing that; some legitimate state in- sumably means that it may require a
terest was s_erved by the statute, and length of residence sufficiently lengthy
that such. an_interest could•legitimately to impress upon its voters the local
be found in. the fact that the statute viewpoint; however, the court con-
prevented individuals motivated only tinued, differences of opinion may not
by a desire ito affect the state's elec- :be the basis for excluding any group

tion results I from "moving" into the of persons from the franchise, and the
state shortly before the election is fact that newly arrived residents may

held, voting:, and then returning to have a more national outlook than
their foreig n domicils, longtime residents, or even may retain

L a viewpoint characteristic of the
[b] Statute insures knowledgeable, in- region from which they come, is a con-

formed,land interested voters, and stitutionally impermissible reason for I
intelligent exercise of franchise depriving them of their chance to in- i

It has bee / held that durational resi- fiuence the electoral votes of their new
. I ".

dency requn:ements for voting may not home state. Finally, said the court,
be justified Ion the ground that they the state attempts to justify the statute . ,: : "
insure knowledgeable voters or the in- on the ground that a longtime resident

z.:_ _. telligent ca: of votes, either (1) is likely to exercise his right to vote

........................ ,., _:_b,e-:.v-essil_ility.-'.t-hat£_?_explMnedi_-_-,_-_ -: .... -- . .......... dui:atibn al:: _:residenc:_ __ re- _i:iI i":be_ifitettigently. exercised; _:qu':_em_ts_._,_0t:be justified on:sucli "=:::.
. -... --. . . : • -

... ._ ..:::<_,:::" ":_7 .._.- ...... :_- .. ,. . .: . :.'- - ..
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_::.. +_ : a basis, and even if it be assumed that residency requn'ement iilsures that _ _:::
_-_'.. '- : a state could bar' less knowledgeable voters have had the opportunity to be-

or intelligent citizens from voting, come acquainted with local issues has
durational residency requirements little persuasion in relation to voting
founder because of their crudeness as for President and Vice President, since
a device for achieving the articulated local issues play such a small part in
state goal of assuring knowledgeable such an election. On the other hand,

• exercise of the franchise. The classifi- the court continued, it is not sufficient

cations created by durational resi- to justify the 6-month requirement by
.... ' " dency requirements, the court corn- pointing to an alleged need on the part

_ , mented, permit any longtime resident of the state to indoctrinate or impress
• to vote, regardless of his knowledge upon newcomers the local viewpoint,

of the issues, and obviously many long- and it is not permissible for a state to
•time residents do not have any; on the "fence out" from the franchise a sector

_.._..... other hand, said the court, the classifi- of the population because of the way
cations bar from the franchise many it might vote. Assuming arguendo

ii::""i other, admittedly new, residents who that the state's interest in insuring
'.:.. may have become minimally, and often that the electorate is "enlightened" is

!i!!l:' fully, informed about the issues. In compelling, and that the state legiti-
any event, the court said, given modern mately may limit the franchise to those
communications and the clear indi- residents who are familiar with local
cation that campaign spending on issues in a general election, said the

:.,, voter education occurs largely during court, a close scrutiny of the 6-month
the month before an election, the state requirement nevertheless reveals that
cannot seriously maintain that. it is such an objective is not accomplished

. necessary to reside for a year in the with sufficient precision • to justify
state and 3 months in the county in denying the nine plaintiffs in this case

. order to be minimally knowledgeable the right to vote, for the very basis of
about congressional, state, or even the interest itself, namely, the assump-
purely local elections. The court tion that residents who have lived in
therefore declared the statute uncon- the state for more than 6 months are
stitutional, better informed about the issues and

--- Where two recent arrivals in In- candidates in the upcoming election
" " - diana sought permission to register to than persons who have lived in the " :

vote for President and Vice President, state for less than 6 months, is subject
but were denied such permission, and to criticism in light of modern com-

:-z _:,._ ..... thereafter brought suit to have the munication methods, and in no event

_....:_L.::_.:: . state's durational residency require- could the 6-month residency require- *._-
____:.--_:-:: - ment of 6 months declared invalid, the ment be said to be a sine qua non for " " " _

= court in Affeldt v Whitcomb (1970, DC the enlightenment of voters. -- - --
__'__"--r _"" Ind) 319 F Supp 69, affd 405 US 1034, In Keppel v Donovan . (1970,- DC :.- '..::
::_ _ ..... "_' 31LEd2d576,92SCt1304, heldthat Minn) 326 F Supp 15, affd 405 US " ..

: ....... _ .the statute was unconstitutional. Not- 1034, 31 LEd 2d 576, 92 S Ct 1304 .... - .....
.-..: -:" ..... '- " " . ing that one of the principal interests the state argued that a 6-month resi-
=-*_'" " said bv the state to underlie the dency requirementwas necessary as ..._,__..:,_:;_

-:--=--: - - - insurance that a prospectlve voter had :
• .:.:- 6-month durational residency require- in fact become a member of the corn- "" '

" ment was theneed to have an "en- "-...... munity and had therefore developed a
:--,;:.. .... lightened• electorate," the court said1 common interest in matters pertaining

that while it is true that a state does to its government; but the court held
have a greater interest in attempting the statute unconstitutional, noting
to have an electorate which is knowl- that the state's argument was not de-
edgeable of local and state issues in finitive. For instance, said the court,
a general election than is the case a person could move from Interna-
where the plaintiffs seek only to vote tional Falls, Minnesota, to Minneapolis
for President and Vice Fresident, the 30 days pri0r.to an election and vote,
argument that a 6-month durational even though he had moved from a city
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about 300 miles distant. On the other 1-year residency requirement declared
hand, the court noted if a person were unconstitutional the plaintiffs argu-
to move from Hudson, Wisconsin, to ing that the requirement denied them
1_Iinneapolis, a distance of only 30 equal protection of the laws by re-
miles, he would be ineligible to vote. stricting their right to vote without a
There is no 'showing, said the court, showing of a compelling governmental

I

that the person from International interest. Agreeing with the plaintiffs,
Falls is any I more cognizant of the the court invalidated the requirement.
local issues,] or has any more of a Although the board of elections stated
"nexus" wit h thecommunity, than. the that the requirement was necessary

person from Hudson, Wisconsin:. It because, as the searof the national :. ":.-:
=_:_.......:rnust-bh pr_st_med [h_ta person w]io is government, the District of Columbia's : ....
_:=":--i__interested enough to.votewill inform population was highly transient in
=(!: " himself sufficiently to make his-choices, nature, and that because Of that fact, ' ......

. h i.said t e.court, and.this:is a.presump- a certain period of time was necessary . ._ .... -
-- tion that is.!madc with regard to all for a voter to acquaint himself with " "
_ _ voters, whether they are long-term local issues, problems, and candidates, -:-

_:::-::residents:or-relatively'i'ecent arrivals, the courtdisagreedwith the board's _
--:_: Admittedly, i . " .said the court, there is a position, the court noting that the par- .- .
........ risk to the state that. voters will not ticular election in which the plaintiffs " -----: -

- I .

.- be adequately anformed when they cast desired to vote was one in which Dis-
their ballots, but again this is a risk trict residents were going to choose a
that is true of all Voters, and not just delegate to represent them in Con-. [ . .
recent arrivals. Even ff the risk is gress. The delegate's responsibility,
greater for tl_e category Of recent rest- inter alia, said the court, would be to
dents, the c_urt concluded, the risk represent the views of all the citizens
is not so gre_t that it justifies a denial of the District while participating in
of their right to vote, for there is no national affairs. Thus, the election
justification _or fencing out a signifi- was not local in the sense that a
cant sector off the electorate because school board election might be local,
of an irreb_ttable presumption that said the court. In any event, the
they will be uninformed, court observed, such a lengthy period

Upholding i_202(b) of the Voting is no longer necessary for voters to
Rights Act of]1970, 42 USCS § 1973aa-1 become familiarized with candidates
(a-i), the court in Christopher v and issues. An explosion in mass
Mitchell (1970, DC Dist Col) 318 F communications undreamed of 50 years• ]

Supp 994, vacated and remanded on ago has occurred, said the court, and
other ground_ 401 US 902, 27L Ed 2d the District is serviced by three news-
801, 91 S Ct 892, said that a state's papers, seven television stations, .and

• I

interest in attempting to guarantee over 40 radio stations, and if prior
h Pt at every voLter be familiar with )ocal elections could serve as a guide, the

issues before: he votes for President communications media would, in the
cannot be described as compelling, critical weeks of a campaign immedi-
when measured against the importance ately prior to an election, review many
of the rightIto vote to the tran.,;ient times the important issues and the
citizen, varying attitudes of the candidates

In Lester viBoard of Elections (]970, toward those issues.
DC Dist Col,) 319 F Supp 505, app Invalidating California's 1-year resi-
dismd 405 US 949, 30 LEd 2d 819, 92 dency requirement for voting in elec-
S Ct 992, 8 two married Couples who tions, the court in Keane v hfihaly
were denied permission to register as (1970) 11 Cal App 3d 1037, 90 Cal
voters in th'e District of Columbia Rptr 263, said that one of the corn-
brought suit! to have the District's pelling state interests cited by the

I state as justification for the residency

8. See footnote as to curious subse- requirement was the need for having
I• .. • • ] an informed electorate Though notquent history of thin case in §1 [a], _ - .-

.....__ . sunra ..... ] - .-..-. /..: ,=....... i ' - .... disputing the state's interest in hav- ._: ,i:

/
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" :. ,.7. ...... . :... ing. an :informed_-elec;toratP, :the..Cottrt .prereq}liisite:.. fof_ .:v0_.i_g_:.ip.._ _C:Miforn[z,:<
•:-..!..., ..... held that.a period.of-1 ye_/r was totally " elections.... ....

_:: unnecessary to accomplish such an -:- .... -+ = --. - :: ".-_ .: --'--
objective. 0bserving.that the 1-year Other courts have held that the ira-

,. requirement had been created in 1879, position of durational residency re-
' the court said that formal channels for quirements upon the right to vote may

. the education of voters had become im- be justified on the ground that such
":. measurably wider and more numerous requirements insure that voters are

than they were almost a century ago, informed about, and have a genuine
and that the wealth of. information interest in, community affairs.

.... :" available from newspapers, as well as In Eurg v Canniffe (1970, DC Mass)
-' [ " that presented by radio and television, 315 _" Supp 380, affd 405 US 1034, 31

exceeded beyond •description that LEd 2d 575, 92 S Ct 1303, the court

_i,_i" which was available in 1879. Further- invalidated a Massachusetts statutemore, said the court, it should be noted which required that in order to regis-
._..: that voters of whatever length of rest- ter to vote, a person must show that

;: . .' dency in the state cannot have infor- he had resided in Massachusetts for a
:" " marion about some important issues period of 1 year, although the court

:':':: =': until a time much less removed than did not invalidate another part of the
.: 1 year from an election. Voters learn same durational residency requirement .

!:! • : who are the candidates for state elec- statute which required all persons reg-
tion only after the primary elections,, istering to vote to be able to show that

' all of which are held only a matter of they had resided for the 6 months
i

months before a general election, the preceding the registration date in theI

/ I court observed, and county clerks, an- town or district in which they sought
1 der California law, are prohibited from registration as voters, the court not-

. mailing ballot informational pamphlets ing that the latter requirement ap-
to voter__ until 40 days before an elee- plied not. only to persons moving in-
/ion. Thus, in contrast to the state's terstate, but also app/ied equally to
argument, Said the court, it would persons moving from one town in Mas2
appear that the legislature recognized " sachusetts to another town in Massa-

i. the need for presenting to the voters chusetts. Holding the latter require-
information on measures which might ment not to be a violation of the equal
require some examination fo. intelli- protecdon clause of the Fourteenth ..

' gent voting at a time not too far. re- Amendment, the court said, inter alia,i

! moved from an election, that such a requirement might well "

i The goal of restricting the franchise serve the legitimate state interest of
' to those voters who will make an in-. insuring that voters have at least a

i:i; '," formed use of the ballot because they minimum of interest in the community -
.. are knowledgeable about, the issues and its affairs,-and of providing-a

" '-" .may be a compelling, state interest, but better-informed, electorate. .. ...... _-:.i_--

.-:.. - a durational residency requirement for In Fontham v McKeithen (1971,:DC • . :,
r'". voting which excludes new residents La) 336 F Supp 153 (US app pending), " -

...... from voting, and yet permits all long- the court upheld: a: Louisiana statute_. .-'
} time residents to vote, is much too requiring l@ear'_=-resideilcy: in: the". ....

" i crude a tool for insuring that those state and 6 monthS'-,residency inthe

::i :.- :. " who vote.will be informed about the parish as a prerequisite to voter eligi-: i
:: issues, said the court in Young v Onoss ' bility, the court sa_iing that the statute.---

)2_-_- : " (1972) 7 Cal 3d 18, 101 Cal Rptr 533, hadto be tested only by the "rationM- ...
!. 496 P2d 445, wherein the court, ex- relation" test, and that when such

,i pressing its agreement with the odin- yardstick was used, it could easily be
ion of the United States Supreme Court seen that the statute served the.legiti- .
in Dunn v Blumstein (1972) 405 IIS m_te state interests, inter alia, eft'in-
330, 31 LEd 2d 274, 92 S Ct 995, supra, suring that those who vote for state
voided a California law requiring 90 and local representatives are familiar
days' residency in the county and 54 with %he political candidates and is-
days' residency in the precinct as a sues bY having been given maximum

" 02517
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exposure to rthe problems of the local- of administrative hardship. Observ-
ity through I the media of local corn- ing that the defendants had presented
munication, iand of insuring that the testimony that it would be difficult top
electors have a genuine interest in make allowance for the plaint,.'ffs toi

community affairs, vote in the upcoming general election,

A 1-year s_tate residency requirement the court said that the evidence pro-
for voting [was upheld in Howe v sented did not demonstrate that any
Brown (1979 , DC Ohio) 319 F Supp substantial administrative hardship
862, the cou:rt saying that the statute would result, since the testimony

i:;.- .... * Served the ilegitimate. state • int(n:ests showed o_nqy that 200,000 ballots had . -::.--
-_::::?_" bf/ifit61:.ali_:,, insuring that those who been-printed for each bf the state of .... : "

:.:_.:.vote for state and local repre_;enta- rices and .an assistant secretary of "
-=..... fivesare fam!.li.ar._vith the political state had testified._.hat he could not

=-%---£::.-: _andidates:. arid. issues: find-have been - remember any off-yea.¢ election when
" " " given maxinmm exposure to the prob- ' over 125,000 votes -',ere cast for gov-

:lems of the i0cality throughthe media :ernor. Under these circumstances, it - "
....... _'_ ,I

of local"c6mmunicatidn, and of insur- was ml::_eu,t _;o see how the caSting of ....
..... ing thatlthe electors, have.a geauine -_wo more votes for state offices would

, -i-/ate_estin-9ommuia-ity-affifii"s. WlJile cause any hardshidto =accrue to the
• the lines drawn by such distinctions defendants, the cou_ said.

are not infMlible, said the court, they Where two prospective voters who
need not be so long as they are .ra- possessed all of the qualifications to

t ionally related to these interests, vote in Virginia except for the 1-year

[c] " ._ , . state residency requirement, chaI- ..Statute insures orderliness of elec- lenzed the Virginia law requiring a
tions a_d is administratively nee- 1-year residency, the court in Bufford
essary i v Holton (1970, DC Va) 319 F #upp '

In the following cases, the courts 843, affd 405 US 1035, 31 LEd 2d 576,
held that thle imposition on the right 92 S Ct 1304. held that no justification
to vote of dulrational residency require- existed for a t'.,erk.d of as n'.<;ch as a .:I.
ments of various lengths of time could year's residence, because the length of ..

• °1 , ,

not be _ust_ied, m wow of the proof stay ]n the _" .- c-_" ....... ;a,.-. c .,-_,_. not be defe_a=d

adduced in Ithe cases, on the ground as needed for exploring the bona tides
that the requirements were ad_ainis- of the ¢.p!0Hcant's residenceo, nor for
tratively ne'cessary or that they in- any other administrative objective.
sured orderly electrons. Indeed, said the court, the concept of

I , , ._

Where a Vermont statute req_u'lng 12 months _or a canvass of the appli- _
that a voter Imust have resided within cant's residence was refuted by the ac-
Vermont for a period of 1 year next knowledzment that the state only re- I

preceding any election in which he quired 6 months as su_cient to satisfy 1
seeks to re_ister to vote was chal- the count, or city residence, and, the _
lenged by (i) a member of the Ver- court concluded, the state had not es- I
mont bar w_o, though certified to prac- tablished that it needed any longer
rice in the stlate court, had only lived in time to prepare for elections.
Vermont fo_ ! about 6 months prior to In declaring a Noah Carolina stat-

his attempted registration, and (9,) his ute which required a prospective voter
wife, who x_as employed as a teacher to have resided in the state for a pe-
at a Vermont state college and who had riod of 1 year before he could vote in .:.

local elections to be a violation of the : .:
moved to Vel,rmont at the same time as equal protectio.,_ c!ause, the court in
her husband, the court, in Kohn v Andrews v Cody (197!, DC NC)327 F
Davis (1970! DC Vt) 320 F Supp 246, Supp 793, affd 405 US 1034, 31 L Ed
affd 405 USI1034, 31 LEd 2d 5_6, 92 2d 576. 92 S Ct 1306. said that no ad-
S Ct 1305, noted that the defendants, " ". ministrative reason ,:.ou]d be " "_,.:vanced
who were state officials, attempted to which would bring zhe 1-year require- . -

theil discriminatory treatment ment -vi_hin.anv tesz of rea.sonablen_:_ ..
- .- . . ....

:plea,:----for-_,o_r_g,i:_.iocai e:.:e_t_ons.: _-._e c.ourt,- - ..- -._ .. '

. .. . • . : - . . ,%.
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expressed no opinion as to the validity ing', and that neither could it be jus- - ".... "
of such a requirement as it related to tiffed as an administrative necessity.
state or national elections. In Christopher v Mitchell (1970, DC

In a challenge to a Florida statute Dist Col) 318 F Supp 994, vacated and

: I requiring that prospective voters be remanded on other grounds 401 US
... :residents of the state for a period of 902, 27 LEd 2d 801, 91 S Ct 892, the

/ I year and residents of the county for court concluded that § 202(b) of the
a period of 6 months preceding any Voting Rights Act of 1970, 42 USCS

• election in whichthey first seek to vote, § 1973aa-l(a-i), was constitutional,
the court, in Woodsum v Boyd (1972, the court saying, inter alia, that the

L:', DC Flu) 341 F Supp 448, held that the argument that durational residency re-
--:_: "compelling state interest" test, rather quirements serve the valid state inter-

than the older, moor traditional stand- est of administrative convenience
ard of the "rational relation" test, seems weak when a substantial ms:

, .- shou]d be applied to •determine the jority of the states permit registration
constitutionality of the statute. Not- by at least some classes of citizens up
inz that the only evidence which had to the 30th day prior to a presidential
been submitted by the defendants as election. The scheme devised by Con-
a "compelling" justification for the gross, said the court, to be applied uni-
statute was the testimony of the su- formly throughout the country, is an
pervisor of election_ for one of the obviously rational means of insuring
counties in Florida that the time was that unnecessarily long residency re-
needed to comply wth the adminis- quirements are not put into effect by
trat've procedures used in registering the states, and of simplifying for the
prospective voters and in supervising voter the task of determining where

" ' _ elections generally, the court said that he is permitted to vote.
":/ the evidence of administrative incon- +

venienee or hardship presented was Other courts have held that the im-
insu_cient under the compelling in- position of reasonable durational resi-

I terest standard to justify the discrim- dency requirements on the right to vote
inatory classification created by the are administratively necessary to in-

.,.._I'. durational residency requirement. sure tile orderliness of-the election "
! • The supervisor of elections had testi- process.

/ fled. the court noted, that occasionall_r Considerations of an administrative
it took longer than 30 days to process ntaure may require a time period to

/ the registration of a prospective voter, allow for the paperwork involved in "
"-1 ..... but that under no circumstances did it registering new voters, and for estab- _:::."_@:'-:

.- - .- ..... iake 6 months or a year. Pointing out lishing a time for closing voting lists " _* -
.......... • . tl'_at another Florida statute pro_:ided prior to any given.election, said the / •

tt:at the registration books for voters
.::_::_ court_ in Burg-v Canniffe (1970, DC
_Y_ I _ - were to close 30 days pr!orto an_, elec- Mass) 315 F Supp 380,affd:405 .US <. -
:._ . . tion, and that therefore the Florida 0 ' "=_ 1_3_. 31 L Ed 2d 575, 92 S Ct-1303-, ....
-_ "- legislature had statutorily determined -...:__:_.a:

:&;_ t and time is also required to allow vot-
t_:_ =:"_-:t " that the administrative burden o_f reg- ing o_cials to determine the number: .. !: ::_f..a..i-, .!=:-. is.terin_ voters could be met by closing
_ _:.< .... i.:. " the books 30 days prior to the ejection, of registered voters and-the number ofv-/_- _2._ °
:_ .::: _1 ballots that must be provided, and to " _-:":=-:_:-_
.=2 : ,. the court concluded that the same 30- enter into a contract for the printing --"_ " _::

day period had been legislatively de-
termined to be the period in which of the requisite number of ballots.

.... r I

........ . I local election offices should be able to Therefore, while the court invalidated
determine whether a prospective voter a state statute requiring that persons
is or is not a bona fide resident of the be able to prove that they had resided

_i_ state. The court said that under such in the state for a periodof 12 months .
:;_'_ I clrcurn_tances it was forced to con- preceding the date.on which they at-

' c!ude that the durational residency re- tempted to register t'o vote, it allowed
quirement of 1 year was not justified as to remain in effect a statute requiring

!@_ a protection against nonresident pot- all voters to show that they had resided
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in the towns in which they attempted B. Decisions based on other .....___- "
to register Ifor 6 months preceding the constitutional rights __:r_;z_.':-
registratioh date, the court saying that _._/ ,
such a sta!tute was not a violation of § 13. Interstate tra_-el _'_'c.

the equal [protection clause since it [a] Statute held valid
applied eq'ually to interstate :movers The courts in the following decisions

and intrastate movers, and was reason- held that the imposition of durational _
able., residency requirements on the right to _

-._ In Smittl v Climer (1972, DC Ark) _vote could not realistically be said to
.... "341..F.. Supp, 123,-the- coilrt held uncon- _act as an inhibition on a citizen's right "
-. -..... stitutlonali_and!vqqlative"of the equal to ti'avel interst_ite. "

" : . protection. _-.alause" an ::_rkansas. Statute The plaintiffs' right to t rax, el inter-
:-which. reqmred:_tha_ persons be:resi- state was held. notto be abridged b:.

...._-:%.. " dents ofthe sthte for_l year and of a: Louisie/na statute which prohibited
:. . the county[for atleast "6 montlis prior persons from voting if. they had nc.t.

to the time,.;in which ithey'seek tO vote, resided !n Louisiana for a period of .: _[although the court did not rule uncon-
- :- -':77="stitutiohhlla further-i-equirement that- :1 year, or for a, period of 6 months in "the:parish in which they sought to

..... voters be i_egide-n-fgoftheir precincts regfstel:-to votel in Fontham v Me-
for 30 " I "

days preceding an election• Keithen (1971, DC La) :336 F Supp 153
The court said that a state may have (US app pending) Much of the
a compelling and legitimate interest thi-ust behind the asse_ion that dura-
in providing for a closing of voter.reg- tienal residency statutes impinge upon• • ]

lstratmn books a reasonable time in the right to travel interstate is derived

advance ofI an election, as an adminis- from Shapiro v Thompson (1969) 394
trative measure or as a measure to US 618, 22 LEd 2d 600, 89 S Ct 1322.
prevent f,,raud, particularly, as in said the court, in which case the Su-
the instant case, where the state leg- _reme Court invalidated a 1-year resi-
islature hlas been recently reappor- " dency requirement as a prerequisiteI
tioned, where the eminence of the pri- for the receipt of we!fare payments.

• [ . *

marles and problems mmdent to However, the court said, that case ",,.as
legislative reapportionment could give not controlling, for i_. was decided on .-

very serious problems to registrars if the ground that the specific objective
they were to be required to register of the residency legislation was to
voters without regard to any dura- "fence out" poor pec, p!e who had re-

tional residency reouirement whatso- eently moved to the jurisdiction. Such
" was not the case in Louisiana, said

ever, and iwhere, in view of the 1970
federal st}_tute permitting voters to the court, where the durational resi-

" r" , . deney requirement for voter eligibility
vote for Pres_dentl. and _ _ce Pr-_s_dent could not realistically be regarded as
if they regmter to vote not later than an attempt to penalize the free move-• I . . .

30 days lmmedmtely pmor to any presl- ment of voters" nor. the court con-
dential elechon, It might be possible cluded, could it beI[eve that voters• [ . .

for an md_vldual newly moved to were dissuaded or deterred from inter-
Arkansas to cast two votes in the presi- state travel on the basis of the statute

dential election by casting an absentee in question.
ballot in the state of his original resi- The plaintiffs, who satisfied all re-
dence and then registering to vote quirements for voting in state and
in the.Ark'ansas general electionwith- local elections in Ohio except for that
in the period prescribed by the Ar- state's 1-year durational residency re- "
kansas sta'tute) quirement, attacked the statute as im-

?

9. The court referred to an Arkansas sought to vote, but (2) which further
election statute (1) which provided provided that new rot.ors could be reg- ,,
that a prospective voter must have istered until a period 20 days imme- , . .:

- - resided:inkh{_.precinct for at least 30 -_diately prior to the election in,which . :"-
_: o _ 7 r

pr!R_-tg._he el.e_don in .which he the5 Sought toy ote.. " " - - --. - : . .:
_;_:.::_:_:;_--=._-?-_.-..:-.:. -:-..,: :. %;: -.- .:.:-..:-_-. .y- -_:"...:. ,: ...... :........ - .:._ ..:..-..
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pinging upon their c6nstitut_onal right the right to travel. If "penalty" con- -
•co move from state to state, in Howe v notes deterrence, said the court, it is
Bro,vn (1970, DC Ohio) 319 F Supp doubtful whether Indiana's 6-month

• :_62. Noting that the plaintiffs prin- residency requirement for voting
_ cipally relied upon Shapiro v Thomp- would deter anyone from the exercise

• son (1969) :394 US 618, 22 LEd 2d of his right to travel interstate.

•:_:. 600, 89 S Ct 1322, to support their See alsoCocanowervMarston (1970,
allegation, the court explained that the DC Ariz) 318 F Supp 402, holding tha_

_- legislation under consideration in the Arizona's 1-year durational residency
_ .,,!.... case relied on, which legislation denied requirement for voting could not be in-

_": :!. welfare assistance to persons who had validated on the ground that it unlaw-
_:-:_v':.,*" met all other eligibility requirements fully interfered with the plaintiff's
i:'_-:'v''i except for the requirement of resid- right to travel interstate; _vhich case,
_:" i: ing within the jurisdiction for at least however, was vacated and remanded

_ :'. 1 year immediately Preceding their ap- (405 US 1036, 31 LEd 2d 575, 92 S Ct

:_:.'i_ ..[:. .. plication for welfare assistance, had 1303) by the Supreme Court in-light''_:i 'i the express purpose and effect of im- of Dunn v Blumstein (1972) 405 US

. ° ' pinging upon those persons' constitu- 330, 31 LEd 2d 274, 92 S Ct 995,I tional right to move freely interstate,

' '1 because the specific objective of the [b] Statute held invaIid
legislation was to "fence out" poor It was held in the following cases
people from the jurisdictions. On the that durational residency requirements
other hand, said the court, there is for voting were unconstitutional be-
no allegation whatever in the instant cause they unlawfully deterred citizens
case that the 1-year residency require- from exercising their fundamental

,:. ment for voting in state elections was constitutional right to uninhibited in-
intended to "fence out" anyone from terstate travel.

. . Ohio, or had that effect. The court Freedom to travel throughout the
• said that without clear proof that a United States has long been recognized

_, . person having the intention of moving as a basic right under the Constitution, "
::_:._..:. ._ to Ohio and living in that state in- said the court in Dunn v Blumstein

.._ -- -.. . definitely had been inhibited from do- (1972) 405 US 330, 31 L Ed 2d 274, -
...... ing so because he would not be granted 92 S Ct 995, and it is clear that the.

the franchise until he had lived in the freedom to travel includes the freedom
- .:.,.-_.. state for 1 year, it could not be said to enter and abide in any State in the
_.=:.... . " -- -_. that the requirement impinged upon union. Obviously, the court continued.

. _-- . 'i • the constitutional right of anyone to durational re.sidency laws single out :_:::"_:-::
,_-.*:-.=_: -.y..:- move freely interstate.• -• : -the-class of bona fide state and county - "_Y-

:: _ -- _Although the- court, in Affeldt v residents who have recently exercised " .... _ .
• -"_. ' Whitcomb (1970, DC Ind) 319 F SuPp this constitutionally protected right,-. .:, :::>_

.. :. 69, affd 405 US 1034, 31 LEd 2d 576, and penalize such travelers-directly.,. ......... i:_._:__
: _-. : " " 92 S Ct 1304, held that an Indiana and such laws thus impinge upon a---:_ ......t ..... .

_ "5: v .:-...-._::. • statute which required residents to constitutionally protected right and . /-:-.-:-
._ ' ...... have resided in the state .for a period may be justified only if they serve some " .::r-;z.

..... ' , "- -. of 6 months preceding any election in - compelling state interest. --It .is-true, --_ _.._i_-.
%.:.." which they seek to vote was unconsti- said the court, that durational rest-= .... ••-, :_ - ...

l tutional because it was a violation of dency requirements for voting may not
the equal protection clause, it never- actually deter anyone from changing
theless refused to hold the statute un- his domicil to another state. However,
constitutional on the ground that it the court added, the "compelling state
was a violation of the plaintiffs' right interest" test is applicable not only in
to travel interstate. Courts have not cases of deterrence, but also in cases

' _ struck down durational residency re- where the right to travel is merely
,. quirements for voting on that basis, penalized. The right to travel is" an

• said the court, though it recognized unconditional personal right, the ex-
' ;' that welfare residency requirements ercise of which may not be conditioned,

" had been invalidated as penalties on said the court, and durational rest-

02521
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dency laws impermissibly condition tion processes in different towns, the
and penalize the right to travel by court said that such did not constitute
imposing their prohibitions only on a compelling reason why a bona fide
those persons who have recently ex- new resident should not be permitted
ercised thai right, such •laws forcing to vote in municipal elections in the

]
these persons who wish to travel and town to which he has recently moved.
change thei!r residences to choose be- Such laws force a person who wishes

tween traveling and voting. Thus, the to travel and change his residence to
: , court held.that a Tennessee_duratlonal Choose between travel and the basic

-'_-: residency ! l'a_ which .required, as a right to vote, said the court, and absent
_-_ prerequisi.te _ for voting in Tennessee,__ a compelling state interest, it is con-

that a voter must have been a re_.ident stitutionally impermissible to burden
::?5.'- .of thestatd for i Yyear and are:__ident the right to travel in .this wa'y.

... _."._ of. the-county.. _ for. 3 months,to-be, un-"- " H01ding "a Virginia taw =_-'._,.... n re-" " "
--. constffutmnal, since the statute.served quired prospective voters • to have

.no:compelling state.interest, resided in Virginia for at least 1 year -
"-:: : Like thelrighttovote, the right to- priorto anyfilection in which they seek "- " _ . "
' . .travel intei-state- is a fundarnental to register to vote, the court, in Bufford

? right, said the e0flrt in Kohn v Davis v Holton (1970, DC Va) 319 F Supp
(1970, DC:Vt)320 F Supp 24(i, affd 843, affd 405 US 1035, 31L Ed 2d 576,
405 US 1034, 31 LEd 2d 576, 92 S Ct 92 S Ct 1304, said, inter alia, that the
.130_. There can be little dispute, the state's difference in treatment of resi-
court continued, that a Vermont law- dents, regardless of the state's inten-
• . [ • . , ,

imposing all-year duratmnal residency tions, was clearly an arbitrary, discrim-
requirement before voter eligibility is ination, and could without more be
conferred ipenalizes recent arrivals seen as an obstruction or deterrent to
from other states who have m)t ful- uninhibited interstate travel, the lat-

• filled the required residency period, ter admittedly being a constitutional
even if the_y have in fact become bona prerogative.
fide resid4nts, and this affects the

• [ •

rights of recent arrivals adversely and IV. Durational residenc.v require-
hampers their right to travel inter- ments: waiting period
state. Ito!ding that various state offi- invoh'ed
cials had the burden of justifying the

§ 14. One year or more in state orrestriction by the "compelling state
interest" _tandard, and that they had locality
failed to do, so, the court declared the [a] Held valid I

state constitutional provision and the In the following cases, the _mposi-
state statu!te unconstitutional, tion of residency requirements of 1

In Nic_olls-v Schaffer (1972, DC year or more upon the right to vote
Corm) 344 F Supp 238, the court in- were held permissible under the Fed-
validated iConnecticut's 6-month resi- oral Constitution. 10

dency requirement for voting in town In Pope v Williams (1904) 193 US
elections. Although recognizing that 621, 48 LEd 817, 24 S Ct 573, the peal-
the 6-month requirement effectively tioner had moved on June 7, 1902, from

prevented people from changing their Washington, D. C., to -_[ontgomery
residences from one town to another County, Maryland, where he estab-

when the _lection dates were different lished a permanent domicil for himself
and then taking part in all of the elec- and his family. Thereafter, on Sop-

+

10. Attention is called to the fact in §2[c], supra, which statut.e was
that duraiional residency requirements held constitutionally pern-:.a_--_-,'.'e inI . .

as prereqmsltes for voting :for the Oregon v Mitchell (1970_ 4(',:_ L'S 1.!2,
offices of President and Vice President 27 LEd 2d 272, 91 S Ct 2,--'.,(,.reh ion '.

...... :::-.have.:bee_.abolished by ._202 of the. -401 U$.903, 27 L Ed 2d 852 9] S Ct-
hts:-A6£---of_.q970;_42-USCS: _i862- 5_: :- :.=;_ c.._:_=::_.: .... : :. : .=,....:- :
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...... :- - " tember 29, 1903, he presented an ap- prohibited reason_ : such -.as racei=tiie" ::-._:._-z_-
plication to the County Board of Reg- court observed, it does not followfrom " -- -
istry to be registered and entered as a mere citizenship of the United States.

qualified voter on the registry of voters The statute, so far as it provides condi-in his election district, which appli- tions precedent to the exercise of the
: :: cation was refused for the sole reason elective franchise within the state by

that he had failed to comply with a persons coming therein to reside, is
Maryland law which made it neces- neither an unlawful discrimination
sary for a person coming into the state against anyone in the petitioner's sit-

: i with the intention of residing therein uation, said the court, nor a denial of
.: , to register his name with the clerk of the equal protection of the laws. It

' the circuit court of the proper county, is also not repugnant to any funda-
.: and thereby to indicate his intent to mental or inalienable rights of citi-

become a citizen and resident of Mary- zens of the United States, the court
'_ _/ land. The law provided that only continued, nor is it a violation of any

i, those persons who had been so regis- implied guaranties of the Federal Con-
: , tered for a period of 1 year or more stitution. The right of a state to leg-
. ; could thereafter be registered as islate upon the subject of the. elective

•. voters. The Supreme Court upheld the franchise, limited only by the prohi-
validity of the statute, saying, that it bitions in the Federal Constitution, is
did not violate any of the petitioner's unassailable, said the court, conctud-
federal rights. The simple matter to ing that the statute violated no right
be determined, said the court, was protected bY the Federal Constitution.
whether, with reference to the exercise The reasons Which may have impelled
of the privilege of voting, the _'Iary- the state legislature to enact the star-
land legislature had the legal right to ute in question were •matters entirely
require that a person coming into the for its consideration, said the court,
state to reside had to make a declara- and "this court has no concern with
tion of his intent a year before he is them. ''n '

given the right to register as a Voter. In Drueding v Devlin (1965) 380 US
: The privilege of voting in any state 125, 13 LEd 2d 792, 85 S Ct 807, the

i; : is not given by the Federal Constitu- Supreme Court affirmed, in ashort.': per
....:( .. :.. - tion, said the court, and it is not a curiam opinion, the judgment of a

: . privilege springing from citizenship three-judge District Court upholding ......
of the United States. While it may not. the validity of a Maryland statute re-

, be refused on account of a federally quiring 1 year's residency in the state
...." !.

'": :t-:.. 11. Pope v Williams, supra, is of that dicta is rejected." Mr. Justice '.":= -
...... ;:...:_. . doubtful continuing validity. A1- Blaekmun, though concurring in the

:5::.-:::.::... ,: though the case has not been overruled result in Dunn v Blumstein, supra,
....... at the time of the writing of this an- said that he could not "so blithely ex- .2----: :__.

....... notatioh, it was stated by Mr. Justice plain Pope v Williams away .
_ ".... " Marshall, in his opinion for the court [for] [t] he requirement was that- " ""[the:--:.-:2_:_

.j in Dunn V Blumstein (1972) 405 US plaintiff] make the declaration a. year =f'_;_z;:_.., 330, 31 LEd 2d 274, 92 S Ct 995, that before he registered to vote; . .--. ':
. "[e]arefully read, that case simply [and] therefore, the Courttoday really.

holds that federal constitutional rights overrules the-holding in Pope v Wil- _"
: _ are not violated by a state provision liams .... " The case has also been ".... .... ::
- . requiring a person who enters the state much criticized and largely ignored -"::-o -

to make a 'declaration of his intention by recent decisions in the lower fed-
to become a citizen before he can have eral courts. See, for instance, Hadnott
the right to be registered as a voter• v Amos (1970, DC Ala)320 F Supp
and to vote in the State.' . In 107, affirmed 401 US 968, 28 LEd 2d
other words, the case simply stand's for 318, 91 S Ct 1,189, an.d als.o affirmed 405
the proposition that a State may re- US 1035, 31 LEd 2d 576. 92 S Ct 1304.
quire voters to be bona fide residents. But see Fontham v McKeithen (1971,
. . . To the extent that dicta in that DC La) 336 F Supp 153 (US app pend-
opinion is inconsistent with the test • ing), infra, where the case was held
we apply or the result we reach today, controlling.

c2,523

, • .,,
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as a precondition to voting in presiden- Thus, the applicable test, said the
tial electiolns. The District Court court, was not the "compelling state
noted (234 F Supp 721) that the state interest" test, but was the "rational re-
had allegedlthat the statute's purposes lation" test. Concluding that the star-
were (1) identifying the voter, and as ute did serve a legitimate state in-

" ] " " 2a protection against fraud, and ( ) terest, the court held it to be constitu-
insuring th!at the voter will "become tional.
in fact a member of the community, In Howe v Brown (1970, DC Ohio)

.and as such I have a common intereut in 319 F Supp 862, the plaintiffs had
:.-._ .:-:.all matters Lpertaining to. itsgoveri_: moved .from • outside Ohio to. a new . -_

-- mentv=.::Alt;hough-the_low i court corn- l_,ome in Ohio With the intention .-of
.-- ." mented that the "juflges Of this Court, residing there indefinitely, and, v:ith

._. personhlly, I are of":the opinion that the s_,_e exception of failing to meet a
those obJe_c,tives couldProbab]5: be-oh: -.1-year durational, residency require- . ........

: rained by.._horter residence require-, ment for voting, the plaintiffs were
" - " " ments than.those co-ntained, in the admittedly qualified to vote under the

provfsions-!of the Maryland Constitu- Constitution and laws ofthat state.-
• I

:_ ..-: =:_--tion. and-statutes-now-under attack," Challenging the 1-year durational resi-
i.: .... -. it added thlat it could not "sub._titute deney requirement, the plaintiffs al-

" our persona! Views for those of the Leg- teged that it deprived them of equal " "
islature and people of Maryland, un- protection of the laws and impinged
less there has been an unreasonable upon their constitutional right to move
discrimination.!' Concluding that the freely interstate; but the court held

• requirement-was not-so unreasonable the requirement to be valid. Noting
I ,

that it amounted to an irrational or that the classification created by the
unreasonable discrimination, the court legislation survived scrutiny under the
granted th_ board of election tmper- equal protection clause because it was :
visors' motion to dismiss, saying that rationally related to promoting the
the plaintiffs "may take some comfort, legitimate state interests, inter alia,
however, in the fact that they have set of insuring that those who vote for :
in motion the procedures for what ap- state and local representatives are
pears to be a desirable reform. ''12 familiar with the political candidates . .

In Fontham v McKeithen (1971, DC ar,,J i_sues, and insuring that such p.er- .::
La) 336 F Supp 153 (US app pending), sons have been given maximum expo- . .
the plaintiffs attacked a statute impos- sure to the problems of the locality
ing a 1-year state residency require- through the local communications

i " .... t
ment as a p rereqmsffe m Lomsmna o media, th.e court, applying the "ra-
voter eligibility, the plaintiffs alleg- tional relation" test, held that the stat-
ing that thle state had no compelling ute did not violate the equal protec-
interest- in]imposing the requirement tion clause and that, in the absence of
and that the statute violated their a clear showing that the plaintiff s had[ . :

rights to eq_ual protection, due process, been deterred from moving into Ohio i
• and intersi:ate travel. However, the because of the inhibition to voting in-[ .

court sustained its validity, _aying
i . herent in the statute, it could not be-

that state residents do not have a right,
but merelylhave a privilege, to vote in lieve that the statute infringed upon
state elections, which privilege is not the right to travel interstate.
derived from citizenship of the United An Arizona statute imposing a 1-
States, but: from a grant by the state, year durational residency requirement

!

12. Althpugh the case has not been F Supp 246, affd 405 US 1034, 31 LEd
formally oyerruled, it has been said to 2d 576, 92 S Ct 1305. See als0 the com-
be "no longer viable" in a number of ments of the Supreme Court concern-. '
lower fede!ral court decisions. '_ee, for ir:g this case in Dunn v Blumstein --_.
example, Burg v Canniffe (1970, DC (1972) 405 US 330, 31 LEd 2d 274, . ,:

. . hlass) 315, F Supp 380, affd ,_05 US 92 S Ct 995, whic!_ comments are se_
: . : 1034 31.._-Ed 2d 575_92 S Ct 1303, out in footnote 7, ._ ll[bJ, supra. . . :.::::

-.: and-::K0hn. :.Davis._(1970;"DC; Vt}-.,,20---,.-: .. :; ...... ;_:'-,:. .:-.,--.... " : • - " : " :

...... . .... ............. _ .... . .: -- .. _: .'?



": ......... " -:-- i-=,:%
" " '_-2_" .... " § l,l[b] " ..: . ....... Reported.p 274-supra • i=e7:7:_:i:j.L£:.:_.:::y.-:7:'i'_.:_,g:,:fJ'-.'_.__

:!.] i _:. ...... -. - "'.' ... - " ". "" ..... "':-'7- _._z."on the r_ght to vote was upheld m---preceding any e_ect_on m which-they -:_:_:7--:-:-:_e:
:"_:': ": "- C,ocanower v hlarston (1970, DC Ariz) seek. to register to vote was declared - . -i-?-,7

318 F Supp 409, but that decision was unconstitutional in Kohn v Davis
vacated and remanded (405 US 1036, (1970, DC Vt) 320 F Supp 246, affd 405
31 LEd 2d 575, 92 S Ct 1303) for re- US 1034,31 LEd 2d 576, 92S Ct 1305.

] consideration in light of Dunn v ]glum- The statute, said the court, obviously
stein (1972) 405 US 330, 31 LEd 2d created a discriminatory treatment dif-

% . i
274, 92 S Ct 995, discussed in _ 12 ferential between those persons who

i

, [a, b], supra, and in 14[b], infra, had resided in the state for 1 year and
those who had not. Applying the

i:2i:i [b] Held invalid "compelling state interest" test, and_' Durational residency requirements concluding that the defendants, who
:. of 1 year or more imposed upon the._- were state officials, had not shown any

.:.,. right to vote in elections were held to compelling state interest which would
>:: _i:. violate various provisions of the Fed- justify imposing such a precondition

: i: . eral Constitution in the following on recent arrivals in the state, the
_l: i cases, court held the statute to be unconsti-

In Dunn v Blumstein (1972) 405 US tutional and violative of two funda-
• :_; 330, 31 LEd 2d 274, 92 S Ct 995, dis- mental rights, namely, the right to vote

cussed more fully in § 12[a, b], supra, and the right to travel interstate.

the Supreme Court declared a Ten- As applied to the right to vote innessee statute imposing, inter alia, a
-" ; residency requirement of 1 year in the loca ! elections, the court in Andrews v
: " state to be unconstitutional. C0dy (1971, DC NC) 327 F Supp 793,

I A section of a state constitution and affd 405 US 1034, 31 LEd 2d 576, 92
a state statute based on that constitu- S Ct 1806, concluded that a 1-year

durational residency requirement, sat:
I tional section, both of which required isfaction of which was necessary in

that, in order to vote in state, city; or order to be allowed to register to vote
•. town elections, a voter must have

_.. resided within the state for a period in local North Carolina elections,
of 12 months preceding any election violated the equal protection clause of• the Fourteenth Amendment. Whether
in which he seeks to vote, were invali- the "reasonableness" test or the "com-

........:: .: dated by the court, in Burg v Canniffe
-.- ,' : pelling state interest" test was applied, :
•.-'."_ .... _ (1970, DC Mass) 315 F Supp 380, affd

:::77-/_:_::-:: - said the court, such a law could not be
405 US 1034, 31 LEd 2d 575, 92 S Ct upheld as a valid concern of the state

: I 1303. As to the 1-year requirement, for voting in local elections in which
": _ the court held that while states may

have a legitimate interest in requiring the primary concern of the state is
...... t-_:- - voters to establish that they have whether or not a registrant is a rest-.... _ dent of the local election district. "......
. % , satisfied a-durational residency re- When. viewed along with another re- "

'-.- quirement of some length, the 1-year
::-::.TZ_I:. " requirement could not stand the rigid quirement contained in the same state .:7_-=--.law that the registrant also must have -

"-- . - - scrutiny required of any restriction or resided, in the. prec-in.ct _.in....which. -:±-
! .-. - . infringement on a fundamental right, he votes for 30 davs preceding the en- :-:/7'-a_--

such as the right to vote, the court say- " - - :_:--:
" - ing that it was not persuaded that any suing election, said the court, the im- .:,_:::__
': : " . compelling state interest was served position of an additional requirement ::IY_"

..... ': .... : " .. by singling out interstate movers as a that one moving .to the .locality .from ': -_
.-- class of persons for whom an addi- outside of Noah Carolina be required

tional 6 months' residency requirement to wait 1 year before he could vote in
should be mandatory3 _ a local election was unreasonable..It

A Vermont statute requiring voters is not reasonable, said the court, to say
to have resided in the state for 1 year that a person who comes to a locality

j.: 131 Under the ]_Iassachusetts law, all dency requirement in the town or dis-
new residents of towns or districts, trict before they could vote, and inter-

': _.,.I whether interstate or intrastate state movers also had to satisfy the
movers, had to satisfy a 6-month rest- 1-year state residency requirement,
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from another state and stays for longer In Graham v Waller (19721 DC Miss)
than the 30-day period is less likely to 343 F Supp 1, a class action seeking in-
be a resident of the locality than a validation of Mississippi's durational

•person whlo has lived in another town residency requirements for voting
in North Carolina for 11 months and was instituted by the named plain-

then mov6s to the same locality and tiff, who attempted to register to vote
• stays for 30 days. - Neither is it rea- " in a general election only 4 days after

...... sonable,, the court .continued, to say., . she had rn..oved:to Jackson, Mississippi, ' - : -

-_:" •that a pe_son moymg- to one locality- but who was denied that right because *:_
- -:: in.N0rth Cm;dlina/fr0m-another would shehad r:Ot beena resident citizen of .....

..... be_bCt.t.e!" info rmefi, ab.out the_locM.po- the _tar.e and county for 1 year or of ..; .... ::_
litical issues than a pers6n who moves _ he',:" .e!ec_=iGn precinct for 6 months.•

?" " .Ji:"from: out:of state-t0-the localityand Sayir:g _hat the casewas "not distin- : "
gm ........ e in any phase or aspect'.' - .- . remains for the same 30-day period. "_'_

-2:" :-k:'-----In Wo6dsUm V Boyd (1972, DC F-la) from •the-Supreme Court's decision in .... .
-:-:-. 341 :P Sup_ 448,-.the: court held uncon- Dunn v Blumstein. (1972) 405 US 330,
:- " " Stitutibnal! a- Florida- statute -which 31 LEd 2d 274, 92 S Ct995, the cou_ ---: --

held r_,_ the state law clearly violatedrequired persons desiring to vote to

have been Iresidents, inter alia, of the the equal protection clause of the

State for alperiod of 1 year. The result Fourteenth Amendment and clearly
of the durational residency require- was not justified by any compelling

• ment, said! the court, was the creation state interest.
of a ditscriminatory classification
among bo_a fide residents of the state, As z]so holding unconstitutional

namely, thlgse residents who have lived state law_ which denied the right to
in the state for a period of 1 year are vote to persons who had lived in the

"allowed t_ register and vote in the particular states for less than 1 year,
state's primary and general election, see r.he following cases:
while bona fide residents who have not Fourth Circuit--Bufford v Holton
lived withln the state for the requisite (1970, DC Va) 319 F Supp 843, affd
period ar_ not enfranchised in state 405 l_S 1035, 31 LEd 2d 576, 92 S Ct
and local elections. Deciding that the 1304.

"compelling state interest" test had to Eight Circuit--Smith v Climer
be applied because the subject matter (1972, DC Ark) 341 F Supp 123.

r. • • Dist Col Circuit--Lester v Board of
of the d,iscrlmmatory classification

• _ Elections (1970, DC Dist Col) 319 Fwas in itself a fundamental and consti-

tutionaJly I protected right, the court Supp 505, app dismd 405 US 949, 30
held that the evidence presented by the L Ed 2d 819, 92 S Ct 992. _4
defendant_ was insufficient under such Cal--Keane v Mihaly (1970) 11 Cal

standard _o justify the discriminatory App 3d i037, 90 Cal Rptr 263.
classification, the court noting that § 15. Six months, but less than a year,
another Florida statute provided that in state or locality

• r .

the reglstratmn books for voting were [a] Held valid
to close only 30 days prior to any elec- The courts in the following eases
tion, and that consequently the Florida held that state laws requiring prospec-
legislature must have determined that tire voters to satisfy a 6-month resi-
the same g0-day period would be suffi- dency requirement before being al-
cient to determine whether or not a lowed to vote in state elections were• I
prespectlvle voter was a bona fide resi- not x-iola_ive of the Federal Constitu-

dent of th'le state, tion. :5

14. Altt_ough this decision was sub- 15..-'.-.:-n.*.ion is called to the fact
sequently lvaeated and remanded, 405 that d:ara-io:,.al residency req.uirements

.... :_US 1036 31LEd2d575,92S Ct 1318, .as prer_isite s for voting for the . i.:
_s:::::-- out-an .opin-/.-.. o_ce_-- c:f _resident and Vice President ....... :=:'

ldte_ re_entefed._:SeeLthe, fg.ot-_-.2_::have=b_en_ abotishetl-::by_ §202 of the..
no__,,s.to, the.curaous: h_story of this ... "_ot_.ug _r:'z-_ts Ac. o.-19_0, a9

_--:..... '4 m _ _l[a];supra::::--:::::_ :-=':;=:-:_.. -._ tg_aa-_,_a-_), which may be found

o526 :
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Reported p 274, supra " ':71_._"_ ..... -"----'"-."=".."'--::_.'.::._.... .-:-_
._-._.. ..... . In BU:-?:\: Canniffe (1970, DC Mass) which the right of Suffr_/ge-may be-ex:_ y

315 F S=7.p :-]£0, affd 405 US 1034, 31 L ercised, said the court. Since the stati ' ' :" :....
]_d 2d 575, 92 S Ct 1303, although the ute ill question did not permanently

. court i:._::_i,fiated Massachusetts' re- "fence out" from the voting populace
quireme..-:- _.hat a voter must have been any Louisiana residents, but merely

' _: resident, of the state for 1 year be- suspended their rights to vote until
fore he cou__d be declared eligible to they had fulfilled the 6-month residency
vote in any state, city, or town election, requirement, the court held the statute

,.,." the cou_ did not.invalidate a similar not violative of the plaintiffs' right to
_- provisio_ which additionally required vote.

_.hat vo_.er_ must have resided within In Piliavin v Hoel (1970, DC Wis)
their respective towns or districts for 320 F Supp 66, the court refused to
6 calendar months preceding the elee- issue an interlocutory injunction or-
tion in which they sought to vote, the daring the registration of the plain-

:_ ' court saying as to the latter require- tiffs, who were over 21 and had become
ment th_.r. __tdid not violate the equal residents of Wisconsin on July 4, 1970,

JL: :protection clause, because it applied as voters. Although the court noted
_:. not only to persons moving to a Mas- that the pIaintiffs had become, perma-

sachuse_,+._ town from outside the state, nently employed in Wisconsin, owned
but also _,.,persons moving to one Mas- a home there, were liable for local
sachuse_.s town from another Ma.ssa- real-estate taxes and state income
chusett_ town• Since the statute ap- taxes, had motor vehicle operators' li-
plied e,-_:ua]ly to both interstate and censes issued by Wisconsin, had their
instrastz_.,_ movers, the court held it to automobile registered there, and had a

i . . be nond!__:..-iminatory, child enrolled in the public schools of_,= ,

. A Lo'_'s_-na statute which required, Wisconsin, the court refused the inter-
inter a!_z. -'___,,._._ a person could not vote locutory injunction they sought, be-
in stMe e_ec-ions until he had been a cause it concluded that there was an
rest.den - of the parish in which he lived insufficient chance that the plaintiffs
for 6 "_,__._:.__--,-,-'"- was held valid in Fon- would ultimately prevail in their con-

- ' tham v 7,_eKeithen (1971, DC La) 336 tention that Wisconsin's 6,month dura-
!. -':i " F Supp _53 (US app pending), the tional residency requirement as a pre-

i:'" :'-:::"J " court e::,_cluding that the plaintiffs' requisite to voting was unconstitu-attack__ ,:n _he statute had failed to tional. Although the court said that. : :
overcome _he presumption of constitu- the right to vote was a fundamental

-! tionalit7 afforded the statute• The right and that it would assume, for
: _'- i matter t,:, be determined, said the purposes of the motion, that the proper

? :- court, wa_ whether the Louisiana.leg- standard by which to judge the law :
.... " ' - islature h_d the legal right to provide was the "compelling state interest .... ._.'-7_

.:._:_- . that a _..erson moving from one parish . test, the court nevertheless stated that . ....
' ..... to another should wait for a period of in the face of the Supreme Court's de- ...-.'-":.'...
_': . 6 mon_.[-..-_before becoming eligible to cision in Pope v WilUams (1904) 193 . ): :,_..-_

: vote in _:_te and local elections. A US 621, 48 LEd 817, 24 S Ct 573/in-=.:-...:--::'.'--::_:.._.
:..-, .:-.-.- state r_s'-ent (_,oesnot have a right to which a 1-year residency requirement ::._.:-_-%_:

.:•:" :,. ' ' i . . vote in -=.'.ate elections, said the court, was held valid, and also in the faceof " .•._:_-.=
• =7-:7+..... . There is no inherent right to vote, but the fact that 48 states continued to " :'_-"_--'-_'-:

: :":-i..::- .. i -. . a privi'ege to vote, the court com- impose state residency requirements- _:::.
" mented, which privilege is granted by of 6 months or m0re for voting pur- " " ....

the stab.e, not by the Federal Govern- poses, it was unlikely that the plain-
ment. Absent any discrimination tiffs would ultimately prevail in their
which _l_e Federal Constitution con- contention that the waitingperiod re-
damns, the states have broad powers quired by Wisconsin w_s 'uneonstitu-
to (.c_-_'.=r,::._e--:_the conditions under tional.

in § 2_c,, supra, which statute was 27 L Ed 2d 272, 91 S Ct 260, reh den
i' held constitutionally permissible in 401 US 903, 27 LEd 2d 802, 91 S Gf_

Oregon ": Mitchell (1970) 400 US 112, 862.

(r _, -,_.4
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See alsd I Drueding v Devlin (1964, end in mind, a state may not use mean._
DC Md) 234 F Supp 721, affd 380 US which sweep unnecessarily broadly !_:_
125, 13 LEd 2d 792, 85 S Ct 807, dis- and thereby invade the area of pro- _:.
cussed me!re fully in § 14[a], supra, tected freedoms. _:.:
where the lcourt held constitut._:onal a A state durafional residency re- i_i..

]Karyland statute which imposed, inter quirement of 6 months as a condition _::_

. ..: :,. .alia'..a 6-monthj .:_c°unty. . residency, re-. precedent_ to being allowed to vote was . :
::..::. L:.qulrement]on the..[lght to vote, How- . held unconstitutional in Affetdt-: v
_-;:._: . eVer, see]atso:::.:§_202 .of-.the ;:Voting-.-Whitcomb (1970 DC Ind) 319 F Su_._ -
if=::: :: R_ghts-Ac_.of..19(0, 42 USCS.§ 1973aa 69 affd 405 US 1034 31-L Ed 2d 576

" - --1, .elimi'riating' residency.• require- • 92'S Ct 1304 The plaintiffs, who had - ..:
'!-!_-_:_::(_ment_--;f°_';_x_'°t_-n_fi-n.:Pl"es_.de_n_ial elec- moved into:_.ihe state and who had-

:-: :-_ ! t!°ns" --L::_-_-'L::=:"- :_':':-:':i" " --:" =-:- : : i:: sought to register to vote, claimed that .- "
i: ..:: :. _4_ T, ;,._: : : ,: :;_:..:...:.:_ ::i.: ;_ " " ..... the registrar's refusal to register.them - -- :

LDJ " llel_ 'lnvall{l -" " : ": - • '" . =...... - - _ " . . .

: _ . " - " -.: - .... - - - wolated their right to equal protection
(.. -:: ..... :A Six-mont, h.:residency requirements _of the law,_;:since the durational resi-
.... ___ _mposed up, on-the r_ghtto vote instate " dcncy requirement could not be said

elections wlere held by the courts in the to achieve any of the objectives pur-
following eases to violate the Federal portedly furthered by such a require-
Constitutioln and were thus declared ment. Concluding that the constitu-
invalid, l . tionality of the statute had to be

- - In Nich611s v Schaffer (19_2, DC measured by the "compelling state inter-
' " C0nn) 3441F Supp 238, a three-judge est" test, the court noted that the two

District Cdurt declared Connecticut's
principal interests said by the state to :il

6-month to'wn residency requirement underlie the requirement were (1)theI

to be unconstitutional. In view of preservation of the purity of electionsI

Dunn v Bl,umstem (1972) 405 US 330, and the orderly administration of etee-
31 L Ed 2d 274, 91 S Ct 995, s_.id the tions, and (2) the promotion of an ::::
court, it i._ frivolous for the defend- "enlightened electorate." However,
ants to con;tend that the constitutional said the court, neither one of these
and statutory requirements of 6 interests, even if they could be said :
m , I. _ .

onths residence in a town as a con- to be "compelling," were furthered by
dition on tt_e right to be admitted as an the statute. The court thus declared

elector are not unconstitutional, the law unconstitutional. However, it :

In Hadnott v Amos (1970, DC Ala) was careful to point out that the _ate .
320 F Supt_ 107, affd 401 US 968, 28 did have a legitimate interest in clos- i
L Ed 2d 318, 91 S Ct 1189, and al,_o affd ing the registration books at some rea-
405 US1035, 31 LEd 2d 576, 9'2. S Ct sonable period before an election,
1304, the court held, inter alia, that which the court fixed at 29 days, so . i

an Alabam_ law requiring prospective that proper voting lists could be made
voters to h_ve resided in the county in out and so that elections could be

which they seek to vote for a period carried out in an orderly fashion, i
of 6 month, s was unconstitutional as The plaintiffs, both of whom were
being a vioilation of the equal protec-
tion clauselof the Fourteenth Amend- former residents of Wisconsin andMassachusetts, respectively, moved to
ment. Measuring theconstitutionality Minnesota, became members of the
of the statt_te by the "compelling state state bar association and associates in
interest" telst, the court noted that the . .,: :
state had a_ot offered any compelling a Minneapolis law firm, intended to re-
interest tha_t would necessitate such a main permanently, as residents of the . :":
requirement:, nor, said the court, did it state, sought to register to vote in the

e " I . . "p rce_ve anx on the basra of _ts own general election, and were not oer- "
" " " '" • mitted to register because the_" "had]ud_cml knowledge and expemence.

: .: not :,been: Eitizens of .the state for i 6 _:.:._,_

Yesifleh: legitimate : -they thereafter brought an action for • -. .,.:_ .(/::_:_
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5n_un:--ive and declaratory relief in requirements for voting, see the fol-
;Keppe] v Donovan (1970, DC _Iinn) lowing cases : WoodsumvBoyd (1972,

•: 32_; F Supp 15, affd 405 US 1034. 31 DC Fla) 341 F Supp 448, and Smith v
LEd 2d 576, 92 S Ct 1304. Concluding Climer (1972, DC Ark) 341 F Supp 123.
_,h_t the constitutionality of the statute
had to be determined by applying the § 16. Less than 6 months in state or

:! .. ':c,_mpe!ling state interest" test, since locality
the statute created discriminatory [el Held valid

:i: classifications involving the exercise of
Residency requirements of less than

fundamental constitutional rights, the 6 months, imposed by state laws as pre-
cou__ queried whether such durational conditions to being granted the right to

:i(,_'>_.: residency requirements were necessary vote in state elections, were held to be
•.o promote compelling state interests, permissible under the Federal Constitu-

:,: The state argued that the requirement tion in the following ease. le
permitted identification of the voter

!-.i.i : and protected against fraud, and also. Although the court, in Smith v
:: ; in_ured that voters had become mere- Climer (1972, DC Ark) 341 F Supp

1 be_ of the communities in which they 123, did not specifically rule that an
_shed to vote and would have a corn- Arkansas statute which required, inter
m,_n interest in matters pertaining to alia, that a prospective voter have been
itz government; but the court found a resident of his precinct for at least

_ .I ne_.ther argument persuasive, saying 30 days immediately prior to any elec-
[ that since voters could register as late tion in which he might seek to vote

o, ° -

as _..) ca,-s before an election, it was was constitutional, the court did not
di_cu_t re see how a 6-month residency enjoin the enforcement of the statute,
requirement protected against fraud, saying that a strong showing had been
Fu_he."more, said the court, since, a made that it should not be "scrapped
risk also existed that even longtime with respect to this year" and that a

::.=:i _embers of communities would not be very serious problem would confront
. _equately informed when they cast voting registrars if they were to be

their ballots in elections, there was no required to register voters without re-
- " " -- ju_fication for fencing out new ar- gard to any durational residency re-. --_.

•_ .. ) rivals because of an irrebuttable pre- quirement whatever.
:1= i s-:mption that they would also be un-

• " -in.formed voters. Although the. court [b] Held invalid
..... " In t;he following cases, it was held -::-:::=: .:..-.-". , wa_id not state the length of time a . ..

::>" := " '."-: citizen of the'state would have to that residency requirements of less : ....

. ..-.. -! re._ide therein to justify the state's al- than 6 months,.the fulfilment of which 7T -:............. =.- ::7:"7
:-": - " " - " .]eyed compellingintere_t in having an was a prerequisite for voting .in State . -=: ---

--_._.i"_.-"-., "...... i:formed electorate on state and local elections, violated various .provisions .--j.---:-.'.(-._=

=..-.-. ,:._.:. :- ... -: - ......... i__sues. it did hold that the6-month " of the Federal Constitution: -:..-;;. : .:::..-_.:_:.,i:i._!.i_

(i. "! h.; ".j._.:::( .... • ceriod of residency bore no reasonable• A Tennessee statute requiring that _. _
_-....... . .-. .re.lationship to any compellingstate in- .•prospective vOterS • satisfy a 3-month . . _L;_-_=_
=..-:._ . ." • terestin the conduct of elections, and county residency requirement before : :" .- :-.".!:_

I-.. :._. : .;:: _he statute was therefore declared un- .being allowed to vote was held uncon- "...... :,
.- constitutional as a denial of equal pro- stitutional in Dunn v Blumstein (1972) " - -- ,

tection. 405 US 330, 31 LEd 2d 274, 92 S Ct
As also holding unconstitutional 995, discussed more fully in § 12[a, b],

6-month county durational residency supra.

16. Attention is called to the fact § 1973aa-l(a-i), which may be found in
,'.hat durational residency requirements § 2 [c], supra, which statute, was held

:I as prerequisites for voting for the of- constitutionally permissible in Oregon
] • rices of•President• and Vice President v Mitchell (1970) 400 US 112, 27 L Ed

:'r . " _(.:"__: '' "_,ave been abolished by § 202 of the 2d 272, 91 S Ct 260, reh den 401 US
'"" Voting Rights Act of 1970, 42 USGS 903, 27 LEd 2d 802, 91 S Ct 862.
:i-:u:i:" [_ L _a _d]

02529
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An Alabama statute which required, That purpose is adequately served,
inter alia, _hat a prospective voter said the court, by an oath requirement ::. :_-
shall have been a resident of his pre- of the state's voter registration system, "
cinct or ward for a period of 3 months coupled with the threat of prosecution
was held un'constitutional as a ,_iola- for violation of penal statutes prohibit-

tion of the e'qual protection clause, in ing voter fraud. In addition, the court
tIadnott v Amos: (1970, DC Ala). 320 commented that. while it mighz well be . . .. , .... ... _ :.

• -F Supp 107,#ffd 401 US 968, 28 LEd true-that new- resident_ as a group - _:.--7.-.::.... --_-"::\_=-__._:_::;.__:_:].
....... :- 2d 318, 91-S ,Ct ].189,and also affd 405 know legs about state and !o¢-_I issues
'::.:: .... US 1035,-31LEd2d 576, 92 S Ct 1304. than old .residents, a duratic, nal"resi- . ....

• P .... .

" " " A Cahforma electlowlaw imposing dency requirement is muchtoo crude
" a 90-day county residency require:ment a tool for separating the k__,wtedge- _ .........

and a o4-day-precinct, residency re- able from"the'-unkno,::iedgea_7.'e voter. :
• . - . [. . " ..

qulrement on the right to vote was held. Finally, saidthe courL such a require- . ....... :.--:. . .I . .

.... unconstltutmnal as a violation, of the ment cannot be justified on the ....::
-I . " "

._ _equal protectmn clause, in Young. V- grounds-of administrative necessity, ....-
: . Gnoss (1972) 7Cal 3d 18, 10I Cal Rptr the court concluding that a _e_.'od of . ...-:.
.= 533;496 P2d1445. The court noted that 30 days before an election for suspend- . :

while the pre:vention of electoral fraud ing registration of voter__ would be
is a compelling governmental interest, adequate for insuring that the elec-
a durational I residency requirement is . tion could be conducted in an orderly
not a necessary means of achieving it. fashion•

]

]Consult LEd 2d LATER CASE SERVICE for later cases

' ............ ... L.: ......... : " : "':

, 0:
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180 "-_AR¥-COMMITMENTS ABROAD (iqT_:_)_) fSPAINo AND PORTU,
Under this agreement also the American air de[enSe role in Spain +_ B th the Symingl

_ Foreign Relations til
will be coordinated moreclosely with Spanish forces, +increased in i_ thecapability, and more fully integrated into the overall European air American bases

defense network, i_ a conclusion: that

The quid pro quo under this agreement includes F-4 aircraft, )i Soviet naval stren

-k eq_aipment for the Spanish army, machine tools, several naval elaborate and, it seer

vessels, and the turnover o[ the existing American military pipeline :i_ about theI in Spain. This military equipment will be provided to Spain through ;_ cease to have those

_ the utilization of Export-Import loans (which bear commercial in- _ii With respect to t

terest rates and must be repaid), excess equipment, and grant assist-• i_ that to lose it would

ance. The total of such assistance requiring current expenditures . to procure more Pol;

by the United States averages about $14 million per year, for each _ ber of boats on stati,
of the five years of the agreement, which is less than the amount i Deputy Secretary of

(_ for Greece, slightly, more than the amount for Ethiopia, and about _.... Committee:
- fourteen times the amountprovided to Portugal or Morocco.- .............

The Administration claimed that the present agreement, like its If we could base the

predecessors, represented no defense commitment to Spain. To rein- [deleted] more subm;

force this proposition, the Senate adopted on December 11, 1970, a .j tances from the Sovi_
• would cost more and

resolution introduced by Senator Church, stating it to be the sense +

of the Senate that nothing contained in the present agreement "be lation to figure out

construecl as a national commitment by the United States to the There are two impc
defense of Spain." Polaris base is essen

Whether this new agreement is tantamount to a defense commit- that could be

ment or something less, what it provides, as outlined above, is still . Azores2 Second,

so important that it should have been submitted as a treaty. Senator survivability of these
Javits was the leading exponent of this position on the Foreign them on station as

Relations Committee. The State Department suggested that to sub- absolutely necessary.
mit the agreement to the Senate for ratification might have implied
a defense commitment that was never intended. To avoid this degree of readiness ir

result, it would seem that a senatorial understanding expressed in Turning to the F-4

the legislative history or appended to the ratification itself making i mittee was told by
clear that no such defense commitment was intended would have Europe that these ai

sufficed. The language could have been very similar to that of the defending
Church resolution, forward positions in

6l-"og53i
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arises with respect to the use of American military assistance in :,.i_ asked to

putting down the Eritrean rebels. Would more people die, or :7_i_,,°_. stationfewer, if this country were not providing such equipment and :_ I• .'_z tion and provi

training ? The United States refused to get involved in the Nigerian :_::_i_'_ capability in

civil war, and more than 1,000,000 people died. It did aid the Congo ....":_=_ 1,700 military

government in 1964, and the insurgency there collapsed. The ques- ":]_) year, and fore!....-.i_"

tion is a hard one, and initial assumptions are not always well iq:__ ing provided
founded. ::_,_i_,_• $1.8 million

Excessive American military assistance for Ethiopia may have .:

interfered with its economic development in two ways. First, to _I $9.5 million ir

_ Americanthe extent that the United States has provided military assistance ,_ I
:'_! The Russial

instead of economic aid, Ethiopia has failed to receive funds which '5_! some military
it otherwise could have obtained for needed development. Second, _.=_ Soviet.........................................................

any augmentation in a country's military forces as a result of mill- :;_'_• °:-_ there.• _

tary assistance requires that country to devote some of its own ,:;"_i.'¢;_ military and
assets, human resources if no others, in order to support such an -_, independence.
expanded force. These resources could otherwise have been de- :-:-:_;_, In 1963 thL,
voted to economic development. .'.:;71 preserve its co

" _ the

MOROCCO the
of the trainin

In 1950, when Morocco was still a French protectorate, the United ' _ the United

Sta_:es received permission from the French to construct four SAC "-i_..,,., liaison with

bases and a naval station there. Following Moroccan independence !i at the base bl

in ].956, the presence of these bases appeared to be inconsistent with ...._. withdraw

the country's neutralist foreign policy, and President Eisenhower !Ji
and. King Mohammed V agreed in •1959 that the United States ';_

would evacuate all the bases by theend of 1963. The SAC bases :_iil

were evacuated on schedule, but by an informal agreement in 1963 :,

American forces were allowed to stay at the naval station, Keni'tra. " _[;_
At that time it was not expected that they would be allowed to stay ._"

•there long. Therefore, a duplicate communications facility was .:_,
built in southern Spain at Rota. -!

But contrary to this expectation the United States was never ...;_.:_::



ABRO._ff) ETHIOPIA AND MOROCCO 193

_':,ance in asked to leave Kenitra, and it still operates the station there. The

die, or station provides the Moroccans training in various aspects of aria-

and ti0n and provides the United States an additional communications

t_ Nigerian capability in the Mediterranean and eastern Atlantic. This-.base has

the Congo 1,700 military personneI, operating expenses of about $9 million a

The ques- year, and foreign exchange costs of $5.6 million. Besides the train-

-always well ing provided to the Moroccans at Kenitra, they currently receive

$1.8 million a year in military assistance grants and are allowed
may have $9.5 million in military credit sales each year. There is a 33-man

First, to American military advisory mission in Morocco.

assistance The Russians and Czechs have provided the Moroccans with

funds which some military and economic assistance. However, there are no

Second, Soviet military advisors in Morocco. A few Czech advisors are

result of mili- there. The French have provided the Moroccans about half as much

of its own military and economic assistance as the United States has since
such an independence.

been de- In 1963 this country agreed to train Moroccans at Kenitra to

..... preserve its communications_capability for the United States. With

the establishment of an alternative installation in Spain the need for ......
_i the communications site in Morocco has decreased, but the value

_:: of the training presence' has increased, since this training provides

the United the United States a convenient (although certainly not necessary)

four SAC liaison with this politically moderate Arab state. If the Americans

at the base became endangered, it is likely the United States would

with withdraw from the facility, as it did from Wheelus Air Base in Libya.
Eisenhower

•.:United States

SAC bases

in 1963

Kenitra.

to stay

fadiity was

was never

Ol-"O2533
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44 AblERICAN MILITARY COMMITMENTS ABROAD JAPAN AND C

represented only two and one-half percent of the total area of the American hou:

bases covered by the proposal, the Kamiseya

By 1970 it had become increasingly obvious that the United States Thus, many

had far too many active bases in Japan for this relatively quiet similar steps r

period in that part of the Far East. If the Japanese or some other kawa, the Fuj

foreign power had had forces in the United States equivalent to " korazawa Log:

those the United States had in the Tokyo area that year, it would The use of 1

have been as if there were in the New York metropolitan area dialogue with

30,000 foreign .troops and their dependents on seventy foreign mill- time of the si8

tar),, facilities, including three air bases, one naval base, three large agreed to "pri

depots, four golf courses reserved for foreign military personnel, mount to a Ja1
and an exclusive downtown hotel. _ deployment o

Finally in December, 1970, the two governments announced plans weapons there,

to reduce the American military presence by 12,000 men and to jor change in,

turn over to Japan a number of major bases, some entirely and Japan of an AJ

some only in'-_+art.+Most of the American air bases are affected by-- launching +of_a
aircraft on boJ

this decision. Two of the three F-4 squadrons at Misawa will go
to South Korea and the other one will return to the United States, dispatch of Ar

_eatlv reducing American air operations at that base. The F-4 or aircraft thre• the USS Puebi
wing at Yokota will relocate to Kadena Air Base on Okinawa. aircraft over tF

The Southeast Asia air transportation terminal at Yokota will, ._,_ In the Okir
' however, continue there, and the facility will stay as an American '; temporaneous

base. With the relocation of Yokota's F-4s the Mito Bombing Range reasonably clea
will doubtless revert to Japan. Itazuke Air Base will cease being an ably to a Unit
American air base. Operations at Atsugi Naval Air Facility will Japan to repe
become predominantly Japanese. Repair work on American air- sympathetic co

craft there will continue, attack against

The naval facilities will also be greatly affected. The United Japanese staten

States will cease to use Yakosuka as a naval base, moving the his trip to corr
Seventh Fleet headquarters formerly there to Sasebo.. It will also reconsidering t
change its exclusive rights to the ship repair faci'lities ,at Yakosuka

to those of priority use in times of emergency. This relocation away There is no

from Yakosuka will als0 eliminate much o_ the neect for the large history. Ameri

0l- 02534
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than twice that of equivalent Japanese assistance to these countries. The

Many Americans £eel shortchanged when they compare the Japa- not be
nese defense budget and Japanese foreign aid with American efforts Japanese

in these fields. Since the Japanese already provide the conventional to " "

defense for their homeland, further Japanese security efforts would that revers

have to relate to the defense of the region as a whole instead of to its bases o_

the home islands alone. Certain steps in this direction can be made and impl

without unduly alarming the other countries of the Far East, which The

still remember World War II. For instance, the Japanese could give diate

more military and economic assistance in the form of equipment security

and training, operation of the military communications system in all of w

Japan, electronic intelligence gathering, and perhaps tripartite mill. .... In 1970

tary planning with the United States and certain of Japan's neigh- Islands, of
bors in the Far East. " air bases.

large

OKINAWA base. Ame
- of the enti;

..- " The United States has used Okinawa as a stationing, training, of the hr

and logistics base ever since World War II. American authority bombers az

there, Which ended. May 15, 1972, derived not from the Mutual Iapanese _c

Security Treaty with Japan but from the provision in the 1952 Self
"_ Okinawa isPeace Treaty that gave the United States the "powers of adminis-

tration, legislation and jurisdiction" over the Ryukyu Islands. Such : costs were

authority has now ceased, and the American military presence on 45,000 Amc

Okinawa will be governed by the Mutual Security Treaty just as servicemen

the bases in Japan proper are today, regiments :

The-November, 1969, communiqu_ of President Nixon and Prime Some of
Minister Sato on the reversion of Okinawa stated: 1965 were

-- that

• . . . the two governments would immediately enter into consultations nawa. Tb&
regarding specific arrangements for accomplishing the ear!y reversion o£
Okinawa without detriment to the security of the Far East including•

stances.

Japan. They further agreed to expedite the consultations with a view to Thc revc
accomplishing the reversion during 1972 subject to the conclusion of

R.vukyus,these specific arrangements with the necessary legislative support.

.'. , ,
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countries communiqud_; these The added effect that nuclear wouldweapons

_pare the Japa- not be stored on Okinawa without prior consultation with the
_!.Arneriean efforts Japanese government (which, as mentioned above, is tantamount

_the conventional to requiring its consent). The document further stated, however,

_t3' efforts would that reversion would not interfere with the United States' use of

_le instead of to its bases on Okinawa for carrying on the war in South Vietnam,
_on can be made and implied that most of the bases there could remain.

_Far East, which The gradual Japanese assumption of responsibility for the imme-

_,_Danesecould give diate defense of the Ryukyus after reversion will include internal

_m of equipment security, air defense, coastal surveillance, and sea lane security, for

'_tions system in all of which in the home islands the Japanese are now responsible.

tripartite mill- In 1970 the United States had 120 military facilities in the Ryukyu

:!'_fJapan's neigh- -. Islands, of which nineteen were classed as major, including three . .
air base,i, two maneuver areas, two Marine Corps camps, a. very

:. large .logistics depot and adjoining port facility, and a small naval

base. American-military installations occupied twenty-six percent
> of theentire area of Okinawa. Stationed at Kadena Air Base, one_:..

oning, training, ;'a- of the largest bases in the world, were tactical aircraft, B-52
ilerican authority "5 bombers and KC-135 aerial refueling tankers. Upon reversion the

_m-'the-Mutual _---JalSanese took ore/the Naha Air Base onOkinawa for thdr--Air .....
-iri:=the 1952 _:t c" " Self Defense Forces on the island. American operating costs on

pwersof adminis- _¢.,i Okinawa in the fiscal year 1970 were $538 million. Foreign exchange

Islands. Such _:. costs were $261 million. Stationed on Okinawa in 1970 were almost:, . _v_.
atary i5'resence on _,_._: 45,000 American servicemen withalmost 30,000 dependents. These

Treaty-just as _;_.i.- servicemen included about 19,000 Marines, comprising two Marine
;_i,
&_-. regiments and some of their support'units.

Prime _-_ Some of the first American units tO deploy to South Viemam in
t:'% '

:":: - tie,_?i")7'_;'_ 1965 were based on Okinawa. Other units sent to Vietnam during
-..z',':. _2_t"=: that period were supplied with equipment pre-positioned on Oki-to _n'sultations _,_,_;w.

.... _: nawa. This was one of the first significant demonstrations of the
'l:ex;ersionof _

.. ading e.a_<_:-'.-effectiveness of the pre-positioning concept under wartime circum_

witli:aview to _[
stances.

conclusion of _:_i The reversion to Japan of the administrative rights over the
_[_ Ryukyus,, as an amendment to an existing treaty, the Peace Treaty
;._._._.

OI 0'2531;_r5:"_I.:
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of 1952, was properly submitted to the Senate for its ratification,
and the Senate quite properly voted for the reversion. Japan is too

important to this country and the diminution in military value of

Okinawa under reversion is too insignificant for such an issue to
f divide the two Countries.

The absence or presence of nuclear weapons on Okinawa has

lil:tle bearing on the strategic value of American installations there.

Lieutenant General James B. Lampert, the High Commissioner of

the Ryukyu Islands, testified before the Symington Subcommittee:

Reversion itself will not basically alter the strategic importance of our
Okinawan bases which are a tremendously valuable investment of the

United States. Our Okinawan bases will continue to be a key element 1"LaGer,
in the deterrence of aggression.

In view of the relative importance of Japan in comparison with

.... other American interests in the Far East, there should be no dis- In 1961--62 there

content over the requirement for prior consultation with the Japa- whom more than

nese before launching military operations from bases on Okinawa of about 500 Sovi

and before making •major changes in the American military pres- port for the local
ence there. Vietnamese allies.
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continue this cont

. to disengage. Ne I
and elsewhere. TI

in rather unambi

trality of Laos a
thirteen communi

commonly know_
• Under the ma

...... established a trig
ist elements und

under Prince So,

* Part of this cha


