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MEMORANDUM . , """,

.:/_":_:_-"-:_!]_'_:!{:! From: Mr. Roy Markon_ Executive Assistant to the Assistant
Conunander for Real Property Management

. To: Captain Gordon 3. Schuller, Office of Assistant Secretary
of Defense (Internatio_l Security AHairs)

... Subj: Eminent Domain as an issue to the Status negotiation
.... . . . °

• :_i ":'i.. In :response to your request, I have prepared the following
• " " :':' comments on the subject of Condemnation or Eminent Domain. These

........ ':_ .i comments are predicated upon the subject being an open negotiable
"}":•_;"" question in the Status talks•

..: ::'_:' I believe that some general comments on the subject are neces-

sary to_understand the basis of any recommendations that may be made.
. _ In o_-r own Constitution the words "eminent do_ain" or "condemnation _'

-:: are not pre_ent. The only reference to the power of eminent domain

IS the indirect statement in the Fifth Amendment: "No person shall...

be deprived of life, liberty," or property without due process of law,

ii i; _ nor shall private property be taken for public use without just compensa-
tion' '.

.;i .:..i.i.'.: defined• The following may be considered as a composite statement

:.-:.._. of Judicial opinion.as to its essential features when applied to its exerciseby. the United State's. The power is the inherent sovereign power of the
...".......,. ,:.:..- United States, subject to providing just compensation therefor, to approo

-:: ' ' • priate any property within its geographical limits necessary for any of
:: _ - its constitutional activities This power may be exercised only when

•!..:.._ .- and by agents to whom authority therefor has been expressly or impliedly
.:-. _-:_ .. _ granted by previous act or subsequent ratification of Congress. Eminent
: _- Domain is neither a paramount property interest of the sovereign in the

thing taken nor a contract wlth the condemnee, but a power to take, which
. ."":' is essential to the independent existence and perpetuity of the sovereign,

growing out: of the necessity of its being. It has sometimes been said
that the power is without li_dtation except as the people have limited it

•. ,..., .,-._ • by constitutional inhibitions.
: .:,.;_i,",_'_.:.:ii
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_'_'/_:.': _ . Subj: Eminent Domain as an issue to the Status negotiation

, ...........,.-..:: .It is inconceivable to rne to have a" viable form of government

.-._,_ .,,_, . without authority in that government to do all that is necessary to
•..-...7.._.... execute its obligations to its people. Essential public programs such

:_._, -
_%_..:-.p._ =as education (school sites); comi_erce (streets and highways) and the_

"- government, itself (courthouse' sites - jails - legislative buildings) can
.... be stymied by one individual if some provision is not made to legally

.: / permit recognition of the obligation of the individual to the rights

;: / / andbenefits ofallits citizens. Some formofpower topromote the
; public welfare of the citizens must be provided to the government if it

..":.:i-:_ is to be effective at all./
J " : .

/'/ In our particular concern, the question of Eminent Domain power
/ in the new government of Micronesia is not one of its necessity but of

its limitations. In other words, is the .taking of tribal or private property
for defense purposes to be included in the powers delegated to the new
government by the people, or should some separate provision be made
for defense property requirements? It is presumed that the new govern-

ment_wi11-have some authority to take land for essential government
functions.

" : The question may be .viewed in two parts, one being whether
the power of condemnation will be available for defense purposes and,
if so, what procedures will be devised to exercise this right• All too
often we presume that the Courts, as is the case in our laws, will
review any action to ascertain the constitutionality of the action under-
taken by a government official in this regard.

Condemnation or the taking of land is primarily a Congressional
act." As stated above_ the act of taking the property may be exercised
only when and by agents to whom authority therefor has been expressly
or impliedly granted or ratified by Congress. Congress can determine
not only when and by whom, but how the power is to be used. Limitations
on the use of the power in the United States are evidenced in certain
National Park legislation and the enlargement of the judicial concept of

constitutional compensation is found in the Uniform Relocation and
Acquisition Policy Act, P.L. 91-646.

It is not unreasonable to insist that the parties to the negotiations
manifest so_e ability to meet their respective commitments . How the
h4icronesian Government plans to provide land for defense requirements
can not be left to stated good intentions but the means to accomplishment
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_:,_.;._,. SubJ: Eminent Don_ain as an issue to the Status negotiation

.__.i':-':: must also be understood, condemnation is merely a means of ful-

ii_:_ii' filling requirements that are predicated upon essential government

' .,. ' functions (public use) and obligations (compact).

_._:.._ ._ • . .- . . .
_i'i_J_,i I see no alternative tO some form of a power to appropriate

• that which is necessary to comply with the obligations of the 1_icronesians

• and the responsibilities of the United States that may be agreed to in

• .: , the Compact. The form may be one.for the Congress of the new
:..:-!: government to review all requests for land to insure that the requirement

:'-/_:... is Compact oriented and also to determine the measure of compensation

...... •. to the rightful owners. Micronesian guarantees such as market value

_:.:--i:: or a pre-set price per acre or replacement land can be a part of the

": ". procedure. Our own interests, of course, must be protected to the

_ii.!_..! extent that theseguarantees and procedures do notexceed a x:ule of
"_:"_ reasonablenes s.

• .i .

• I believe, therefore, that in the negotiations the United States

:-:_...,..... should insist tl/at some means be available to the new government to
,.,..

reasonably provide for our requirements. This need not be in a form
_-' ....• of Eminent Do_r_ain as we know it and use it in the United States. There

: .:i: is no alternati_e but there may be ways to avoid the issue, For example_

if our complete requirements c'an be satisfied from public land and no

private lands are involved. This procedure would depend on the
j_,_:_:_ resolution of the public land question,

It is difficult to set forth a recommended procedure that the

Micronesians may find acceptable without a thorough• understanding
_-,.:.. of their own ideas on the subject. This can only be gained in further

talks. The land survey visit would also be beneficial. Because of its

.. technical nature, the negotiations should be supported by someone who

.-- is experienced.and totally conversant with the subject.

.,_

-.. " ROY M.A RKON
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