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1_4:rsn 2't_.?_0_P._ND_M DATE: Febraary 2'3, i973

k_-.: Ambassador F. "£ay_n -¢i!liams cc: Files
Narcus a

i'_P'._M:' Herman Harcu_e Gauf

_b._-_-_'£: ?o_er of i,_rian_s to limit transfers of

%and to _r._or_ of _mriana_.n an._'e_t__.

'I_ _ p _ d _ lC the _az4_ana l_lands "_!! ente= int=

close Iaria pemmamen= affi!ia.t±o** ,_riaht_he United Sta=es. One of

the p;roo!_ _sLng =tom _zs p__opo_ed rala_lonsn_ is _ne 1

poi_-n._lal affect of _he e-xposi=io_ of _ ha_ieally a__cui__jrzul
.--'-"i- Of the _gmr!amas to t/_e economy of the 17ni___d $_a_es.

"fhe _gez-i_ce throu_hou= the Pacific, e._,, i__ V._aii, _,;es_e=-m
Samoa, an6 mos_ _a_een_.ly in ._m, b_as sb.ow_e t.hu_ such encounZer

is li/(ely to aff_.c _, adversely _he economic status of _.he !n-

dig--s p_p'ula_io_ and to leave it iamdlass, unless m_eqTza=a
pr_¢_l =_ns mr, _ce_. !/ One of the possible pro_ec_ive

measuz_as would Be the enactm_t of leglsla=ion b 7 the Ma__amas
-:_i=h! would preclude or l__mit th_ holdLn_, of in=erestz in land

b 7 pe/_ons -._hoa_ no_ of l._ariana_ ancesZr/.. Ths ques=!_ b:,_

bee_ _=_d. whether .such !e_is!a_ion.. wou!_ 5e pe_,__o___-"_--4_'.= under
th_ Con_r_matio_ of the United S_aaas, especially if United

St:a_es ci_-izenshi_, should be conferred upon the inhaBi_an=s of

t/_e _rlanas. i= is conc!_ded tha_, in prL%ciple, .th%isq_es-

_, tio_ i_ _0 be answ_rz_i- in the affirmative° 2_ ....

LaEisla_iou llmi_in_ the holdlnz o_ interests L_ real i
• _ [

_s=_..e by persons wh_ are _0_ o.f Madman descent presu_b! 7

_/ in 7Lawaii, the i£awaii.m Homes Commissim Ac= of 1920 was

enac_e_ af=er the _azm had bec.ome Tlr_uail7 i_-r_.-parmb!e.
,2z.anges in _he s_acas of _lmerican Sar_Da "._ve -been s_ied for

fear ti_= _hey might des=,-uy _he Samoan _al_r_.

"-" " " would :_'_I_:-_ _'_ ........-7:-_.::_._,:

"--_" _..._-'"_-"_,._e_ : _ "__ '_ - _- Cf-u_):,"_ COn Cr_]._: /=O

f.e'_._er_!sr-n_at_--T I:_, e._e,_.ial!v _he Civil P.ights i&_s. R:__r:ce_

:r_ ._.pp___ao __ go ]-i_ria__as.
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would =akm _hree pri=c!pal aspects: First, i= would limit the

ca_aClty of persons noc of Mmriznan ances=_-7 to ac_aire in-
tere_e=s i_ land_ and, secon______d,it would limit the abili=y of

o_aei_, of .real. pr_pe_/ i_ _ne }_r__ana-_ to Cr_s.far _heir

Int--_sts in la_. to persons no_ o£ __ a_cest=7. The_

•c_o c2_tz_ord_es, h_ev_r, a=_..rela-_ive!y ,mni,-_or_an_ since

O_LI_ !,ah_. 5"_ of =he land in the _K_rianas is he-1_idprivste!y.

The ;__ 95_: are puhll= lam-ds, .most of which presumably
wi!ll be: t__---A_ Ov_-r to. _he _verr_e_= of tie _=_s. The

5ul/_!•O_•_he p=_4 !a_slat_.on thus woui_ relate _.0 the: I".
dis_Mosi_ _d a.dm_stra_on of the public lam;'-_sby =he
fu'_zk'_ C.,ower's:mm_t of-the Ma__ianas .........

" " " "" "" ' "_ " " '- '_:':_;_' - I '" " " ": "

Le_slat_n. pr_e_r_Ln_ one Zrou_ of ir_,habitants: o_ an ..

areal,over anothe= or over nonresidents primarily comes under .:

the headings, of the-e_._-alprotection clause of the Fourteenth
;: _e.a_t and of the Prlvmlege and Im_u-aity Clauses of Arti=le _

IV, SectiOn 20E the Consti_.itlon 3/and of the Fou_-teenth

" Amendment. The _pplication of tho_e proviaions, ,however, is " ii_.
1Zmited- to States and the Marianas would no;" be a S_ate.

.... :. • . i "
.This, h_eve_r, •does no_ mean "._hatthe Mari_.-nas would be.

. 5.'

abS01_ely fr_e to dis crlmi_te a=_a_s= pe_'_ona who. ar_ no_

.........of Mariamm_. ances_-y. Pre_amebly t_he .Mar-lazes ,_ill ento-r ".....-- : ':_

Im_ a close r_!atlormhlp wi._h the U_e_ States, which, if
_ _ide_ti_al_.will be. similar to the stataas now. held by ithe
tooth of,l_e_o. _co' With respect to. the lat:er, i= .... "...... -.

-,as-_held in _--. vi l_!as, 206 F. 2d_377, 38Z (Z,A. I,• 1953): ••

"* * * FO_ _ present pu_-qposes ir is

uzm_e_essary _ de Carmine whe c_er i= ia _he. :.....

_ha= of the.- Four_eenth. Amendment --._"._"_,'._-,_ is:

now ap.olic_ble; t_he i=_.ortamt point is the= ...

, r ,

-,/ :_nouli the , ___.ie._es _nd .I_anltles Clause o£ Artlz!e !_7,
n_._'_.!on2, b_:---._i7_ _._Ca_o.--y eff_c_ in the 3_.ariana_, as in

?'u.erZo _ico, Guam, aria _he Vir_._Ln islands (see 4_ U.S.C. 737,

.I:.:.._.__i-__,u"), 1561) , i_ wouli be _ec_;_a_ 7 Co _ake an e_cceo_ion

._uthorizL'_ the. enac"._men_.of _he proposed legislation. ...
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=here c_nm=_ •exist ,_der the American flag.

•amy gov.=_-r_en=ai au=ho___._! untr_-_e!ad by
_.:'_•r_q_i=_enCs of d_ae pro¢_s_ o= law as

gmaara_nteed by the Constitution of the Umi_e4

._a-I
• .• _... ..

_he c_urt di_ no_ ex_lai_ the precise• _er i_ whleh t_he
_h=e _ce_s re:Talr___._zntsof the Fif_.h or YoxLr_eenth _m_nc__nc

, " sue.. a8 P_er=o Rico _n.d presum-
ably t_'5_a._!a.__.._S.. Such co_r_ea!=h is not a S_ta, nor is

i_ go,_er'_--_em_intended to be am• a_ency of the Federal Gov -•

ermme_t. : _•he.oL_r'-ame C_ur= maa no_ as yet spokeu on this

issue. Fo_--_az-!sv. Ridge Tool Co., 400 U.S. 41, 43-4A (1970), "
:._wever, suggesr_ the= _.h--Cour= is troubled b 7 dnls problem.

Zm splts/of this c_nceptz_llst!= problem it .must be
assumed as a practiea! matter for the p_p.-oses of if%is me_-. '

so-me
ra_ that t.he Marianas -_ill be suDjeet te kind of due. . - . : .

'•process restrlct!ons _a!o_ous _-_ if rmt. identical with,
•' ....... those :_. OO-_I. _ the Federal C_ve_---m_entam.d t-he States, even .... '" "

if the more specific Equal Prote¢=ion --_d P._ivi!e=_es __ad !m-
m_mlcy Clauses• are mo_. a_plicable in terms to t_he _ar_s,

sim=e_ they ar_.-_ot States. .- •
.:.. .' . • '-k: . .. .-.. ..... " • . :.. -: .... :: '.-... :_.. "." ?i-. ... ..

• :. " • " ....:',... i.....' i..:,:..:_:.... .....:1: : i.... "!">"<:%"_':""_" ....I-i.. " " "" : " " " _"<" ": i -"• .. • .... .: .,... _: • .:. . . ".

"'- '.... ' v. " "_" • .... ":" • . . - " ." , "• , '... . . . . . .. ,

....."_:['%f- . .-.... "

_rohi_it_m agaimst a demizl o£ equal protection. N_erthe-
less' " --_ _- "a _c__,_minatio_-may be so _.._ ..... or so

as tO c_nstit_=a a denial of due process. .Bollim_ v. Sbm_--_e.
347 _._S. 497, _99 (1954); Sc_neider v. _uak, 377 U.S. 163, 158

(19_) ; ShaDir_ v...Thompson, 394 O.S. 61_, 641-642 (1969). .- ..
2_% _%

And _y classi_=i-zation o_ed o_ -'-.--or ancestry is :'Lnherentl 7
i

4/ _allzac v. Porze =_-_ 258 U.S 258, 312-313 (1922), decided

befor'_ _=_ae__-_:_o_,_Icoh_u/ ac:lj_irad Commo,-_izh s_a_as, obse_z=_d:

, "-'_,_" * The Z_arz_..--i_s of certain _ondm_enta!
i_ermonal -_'+'-_ _-'_'_ in the Cons _,_-_ .eS

for ins_ce_ _%a_ no -_e_on could be deprived of I
"" ==, l_er_ 7 ,_r pzop;._-7 wia_'_out due process of
':la_s had fro_ the begim_im Z full application im ....

the ?hillppines and Po_ Rico, •_ * _. :'

• ,, .. 3 " .
• .,. ,... . • . v .

" i.-. " "• i " - " "•'• " •

•. -.' .:.-ill:.:->_y-_.:..:.><:,i.::.::.. .i . "..,. .<-...:.:,:: -. " 0__ 4_6ZI0. : ..
. , . . . ... . -,._,.>_. . . . .:

.?_ :', ,. ..., ." ":_ ... .. ' :. . .' :" _ . • , . , -. .. . . . .: -_"' "- • " L ' "

' ": " " ' " : ...." "...... " ' _/i":"-_;-v::.'.'_.<:_!<:.: :_:i_<."-:-!!-.:":_.-...........:.-: _'::i::x':.....:!}..:.i-.::"v_-_-::;:-..:::__.:::'.:: .. - _.-. i>_":_ -'--",.. ............:_'_-..... : .... -_"-:" '"



suspect• and s_b]ect =o close Judicial scr_=iny." Gr-_h2m v.

_Richar_cn_. 405 U.Z. 365. 372 (1971).

• !T_e qu_tlon _ is w'na_her d!scr_ation on the basis

of ancestry would Be Justifiable _.n the sial-at!on here in-

vo!-7_-d. The pu_ose of _he pr_-_osed r_strictions o_ landI
tenable in favor of peraons of Mar4_ana_ desc_n_ would oe _.=

pr__1=c= the persc_ of }_arianam ancestry fr_m e__g!si=a_i=u
by eco__m .....l-y _ra advanced outs grD_s,

nhe_ Ifru_ bee_._ a Im_.dl__ss socia_ I helot_ _ they hav_ __u
• _29oz_m-uni_y _o attain the !_e! of _ne econnmlc develop._ent

which attains LI the rest of the United Stat_s. Such legis-

lation woul_ d/scrimL-_-e a_sLust nunr_sidan_s of the Mariau_as,

and #esidents of t_he Mari-_n0-1s"_-o at-_ no_ of __q_r!a_n ances=_--7

and even weald iuterfere wi__h the fr=_edc,_ of persons of

Marianan ancesr._y to alienate the_ ._perty _s any wil!ir_

purchaser (see Buchmnan v. W__ar!av, 245 U.S. 60 (1917)). Still

..... it _uld not ap2ear to constitute an "invidious" denial of

iDue process prohibits such _discr_mimation as would pre]u-

dlcelm_inozity _roeups. X_ does no_ co_and, howe-vet, an
equa!iry of tree_e--_ t'la_•wuu!d leave th-__mdefe?_se!ess to

•_he superioz polZ_ical a_._decc_cmic po_er of prima!flu: _ _rm:ps.
••:_:: :In _Is field too, "a pa_e of history is worth a volume of •:

logic:." N&-_ Yox_.-_T_-ast C_, v. Eisner, 256 U.S_ 34.5•(1921).

The for_mos_ per_4--nent axampla of statutes des!_ned to

prota=t m'.Ir_rltles i3 presented by the !hal±an !egi_!atien which
sL_ze _he earl!esz days of t/he .RepuBlic has res._r_iztad the
ali_.tlon of Indian l=_nds. See t.he Ind_ __"2rmde•and Lnta__- I

c_urse Act of 1790, sac. _ 1 S_at. 133_ u_z_ 25 U.S.S. 177.
ccns___..0u-__7 of this legia!ation _as

C._mm._ssloners v.._ .....,'_be _ 31S U.3. 705, 715-71S (_9a3). Xhe
C.._u--d_/_.ad ou= _i_a_ these laws were r_nui_-_d _ Dro_-ac_

.... 4 _. zhe 9resource

The C_ul_ also reeZfil-med oller" "" _aol_i_n_s t/%a_ the power £o -I

• " " _ • .....,v:,,.::..=.... ..........._.=._._...-:::h_:i._-_;',_c;_'_,__:=",_-_,...'.:'='..:.-:... "
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shld!d _hz Indians £r_s thaiIr_st of d_e ec=no=y o_ the gni_.d,
S ta_es did not te_ata when the indians we_-__"gr=nz_ citi-

z_lh_ (at =. 7!8). _/ Tb.e ratieza!e ef _•ebez -_..sr_':ffirr.:zd

369 (1968)..-Kills Crosa v. United States, 451 F. 2a 323 (C,A.
S, I'I._/-"t, ,. C--.io._, een_._u, _OD U.:_. _9_, ".;_._-. w_La a C.aa_-

l_e _ sDem!ai Dl-ucedmra! proviaio,_m _p!icab!e to t_he

"- 1 pros-=_,_-of___.___ _-_nd:im_s. T-he=court held_ _hat m!thou_,

claas_catlsns ar __ "cu_ti_atie ._aiiy su:-_ect:' d_e7 do

n_ iv_r_ $/_.aequal prutacti._n and due p=_ocsss clause._ if
_hey a---eg_erally benefialal _ the mi_i_ (a_ pp. 3_-326).

'IA m0r_- =m=_t _!e of legisl._ti_n desio_aed to pr_n= "

an _gencus _.-roup.of peo_!e f_-om baccaing landlasa. Is the ....
•Haw_an H_ue Lands Legible=ion of 1920, 42 Sta_, 108, 48

< _.S.C.. 691-716.. This •!ezislation was desi:/ned to chech the

extinct±on of the _awai±_ns: as a dlst/anct g__ot_,by re_a_-nLng
gawa!i!an f--,-milfasto the_ land. (See S. Rept. 1.23,. 67t_ Cong., "

l 1 ll 0 "" "I 1 ' _ "_l _--
Ist Sess., p, 2). It proviaed Ln effec_ t/nag certain public :,

.. ....lands i_ Hard-on! coui_ Be _eased only _o persons of _w_ilan <
......':"-":":- descant amd !tin!tadthe ,amour of the 12_nd that c_uld 5e ' " :--"ii :_

_.I

demx,sed, t.:} a s jm._e perscn. The He_.zi!an Sta_a:-eod Act ccn-
tainls a previsio-_ in th._ natr:,,reof & co, act he_gec-n t_%eUnlOad .

Sta_s an_ the S_a_e oz H_._al! pu_uant te %-_mca -_ha Home
.-. C-l-:. l " ,_ *. ' 'l 7-

::: ......Lan_.:le.glslagi_n became a .D-c_ o_: _ Co_a!t;_ion of =he
..............State: of Hawaii; ...._._-eHawai_ _ame_ds iegislation,_ •which

.i started ou_as fede=ai £err-ltx._ria.llegia!ation,., no:_.zhas. _he

• " .:< . originally enaeted,,Ia_a_-_an_ had. been citizens: of the: United : ".}
::: S=ea=, Ace of.f_.nl 30-, 1900, " secelon 4, 31 S.=a_:, 141., " " ' - .... i

'The==. does. =or .a-99eaz"to:have been an.y chall..e_n_eto the tousle'i- • "I

Cati=na!i_7 of the Kawalian Holm Lands lagers!anion. •/

• 'On the _ .asis of t-Snse [_sto:ieal pr_ced_n.ts, it:_ould " .....i:::I
a,:_oe:=-_z" safe _-ass'u_m_. tha_.. _'%.,e ap-_r_riata legisl!tio= 6/ - "..

%/ash!., 1965), aft'd, 384 U..S. 209, also helds t/ua= =he power
to enacu !_iala_io_ _u_ed ,'._on_ndian ancesnr7 did not zezmi-

r_aga,_--_hea_ci_ize_--shi_ :4_ confer=a d upon ..-atY_udia_s.
l

6j. Z: ..._ . . -:,:.. •
•.. -_.... • . , .:::,: .. . . ... _.:.

•": : .- 5 ---i-.:: . . .

:. . . .:. • .:.: . ::" . . :: "" , - . .• • . :: . i: -1 • -/':l ll :l

: lll<:l:ll ..... l:: lll• : .... • • :: • •,• • ::-: /l::.l:lll_llll •:'_-• .• •'':_ . , ": )l
: ' . . .: :.:_..... . ' ....., _-::; .::.: , - .....:- .::..... ?_:.L,"_-:_!:)" : . -..:. _,--

::: : 7i.-:!.:.7.:!-77i.':.-77-:.!.:: ....:::_::":: ..... . ::::::::::::::::::::::::::::::::::::<e::--i:-_4:!: :_::.:.
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l. desi_-ed tO res_-_e_ .land "__o!dingsin the M_ria__s to pers._s

of .'.___=lana_ ances_-y will e_ally withstand at__acks based on I
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