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• _ cAPT. R. L. FRUCHTE_,J,N. JAG-N

SUI_JECTz Survival ot Leaaee to t_llitzry l_etention Lands on the
Ma_lanas t[ollowin$ Terr_tz_Uon of Trusteeship
Adn_inistratiou.

. . ..

•.:, _ay 1 have youF con_me_ts _.ith respect to the followings

The third •concern r_sod tn :_y r_emorandurn, to _r. Mlrkon

._:.. _: (dated 16 July 1973) _a8 addressed to whether the lenses _|th reiped
_' :' to _ilitary l_etentlon La_s on the Mari_t would survive the

. termination of the Ti_steeshlp Administration, or the change from
_ve_n_ent by the adminintering _hority to a new form of _overu-

_'e h_ve reviewed tl_tss problen_ _nd see no legal impedi_ent8
to the survlv_l of the leases, subject however to the r_atters r_.lsed

_:..:.,, in the cerements, which call for sol.rate review. It is noted at the
outset that the United _t_tea position is that not only of a eoveret_n
_t_te, cnjoFing soverel_ riShte _t present with respect to the
territory, but that it _ill continue to exercise sovereignty over that
territory an_ its peoples, s_bJect to the alloc_tlon of "sovereign
rishts" to be set out in the Commonwealth _greement.

• ,.. The present proposals indicate that the L_.ariat_e, separate
and _part from the rlst of ,V_Icronesia, v/ould be ex_blecl to reach

" i<*"ii independence, _nd becon_e z_on_entarily "_crvereign," and al a

"sovereign people" to choose the _nticll_ted Cornmonweaith rel_tion-
shlp ,_'ith the United _tates. ]_ut the real _overelga - or governing
powe/r - is z'epoze_[ for these purposes in the United _tates.
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"*-: Two fundamental issues - whose aJfirmetlve determination

/ ._ " are precedent to the present question s_zt beresolved (see 16 July
Me=norAmlum), t.e. that there are =to outstanding "claims" by

; , . : interested person8 in the lands to be resolved, and that the su=ns

_,;,,.:-.,' " paid for the lands embraced by the leases in question are acceptable
• • and not oubJest to renegotlatlo= for _y reason. Assutning that these

:. . two issues _re resolved favorably, it is apparent from the authorities
{of. l_ackworth, Whiteman, Hyde, znd the epeclallzed effort of

• .. . .

' :-. :. O'Connor, on STATE SUCCESSION (Ca=nbrldgej 1967, 2 v. see
i .- especially V. I, pp 237-268) that the leases would t)e treated zs

i.,_ii::i.,._ binding contracts, l_t _Hferently, if the United 5tares _-ere no longer
• "'." _i entitled to hold leased lands at the time of termination of the Trustee°
i .; i _:. ship Agreewent, it would have then been entitled to compensation for
" .:_/,:,: expropriation of whatever interests were retained in them.

" : /_: The argun_ent that the Marianas during their period of

i -i.:_ "soverei£nty" might exercise a right of eminent dornaln l= at best
, : _.- tenuocus and legalistic. For one thing it Is a rn.ajor objective in

._::_" a_egoflating and estab_Jshlng the new Comr_onwealth arranger__ent

.:.? ii_i that the United States wlll retain its interests in these lands, and
•, that negotiations, if e_ny, shell extend so1_'y_--to certain lands that

might be given up if they are would Serve,.mo foreseeable r_llltary
• or strategic purpose. A p_rt of _ueh negotiations will also address

,'_._.:::. _ an tmderst_m_ing t/mr should the United _tates require addition_l

• lands -. _Ither for u_e, occupancy, _ccss_ or to traverse - it will
have e_fficient authority and competence to acquire _uch future
rights either directly through a power of ev._inent dow=aln (and

•.. :._ conceivably reinforced by police powers), or through procedures
• • . akin to such a power, subject to some form, of notification (and if
." . ".::[
•;;. :_ time pern_ts_ consultation} to the peoples involved. In other words

" _ '_" the U_tted States negotiations presuppose that it has pre-empted
_.i:i:. ::.:*:1 the rif, hEs with l_espec_'tO the ll_nds, an¢_ the only surviving issues
..:"'.:.'/_ will be those relating to inters=ted persons and the amounts paid on
.: _,_- the leases, if these Issues and claims associated with them have

':_":" .. not been resolved. 1
• . "

1. The terr_ination of the Strategic Trust Agreerr_ent v_ill raise
one issue ap_rt from these noted in connection _vith the survivsI

of leases which should be noted. That Agree=-ne_t provides for
; "::> =no=t-favored-natlon treatn_ent to be afforded third _t_tes. The

• . unresolved is=us is _-hether _uch treatment can be properly
.'. addressed if the United _tates _eeks unilaterally to terminate the
• i Agreement.
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The United ShLtes argument is predicated upon the widely
accepted doct._-tne ot _ternatlonal law with respect to acquired

rights. The legal syBtem, presently in force in the _rianas _.
will not evaporate, and accordingly it is zppsrent that it will " ?i<i
though s_odLt3ed support the United States claims under its
existing leases. Put in the simplest form the change envisaged
is a change J_ "governments" and whatever argument n_i_t be
_de _s to & transitional sovereignty in the peoples of the .-
_visrt_n_s. the *'sovereignty"' which initially persisted through
the United States as a_nlnistertn S power in actual fa.ct continues
and _ill be established in its altered position _s ;'BovereJ, gn" ...
vls-a-vls the Commonwealth of the _larianas. _ '

• - ....:

Harz T I-1. Almond, Jr. _-
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