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MEMORANDUM

October 5; 1973

TO: HOWARD WILLENS
FROM: MICHAEL S. HELFER

RE: EMINENT DOMAIN

You requested a background paper on federal emi-
nent domain for use in connection with the negotiations
between the United States and the Marianas on a new politi-
cal statué for the Islands. This memorandum covers the
basic substantive and procedural aspects of the eminent
domain power, and suggests a position for the negoations
as well as several fall-hkhack positions. Attached to this
memorandum are the following: The Uniform Real Property
Acquisition Policy Act; Section 405 of the U. S. Unincor-
porated Territory Proposal of 1970 (dealing with land);
and Section 381 of the U. S. Commonwealth Proposal of
1970 (dgaling with land). |

At present, the United States' position is tﬁat
it does not rave the power of eminent domain in the Maria-
nas. This position is apparently based on its view that
it lacks sovereignty over the Islands. The question in
the negotiations will be the extent, if any, to which the
United States will have the power of eminent domain under

a new political status agreement. The Marianas' concern,
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of course, is that the power could be used td take from it
its most valuable and scarcest resource: "~ land. This memo-
randum, accordingly, focuses on the eminent domain power

with respect to real property.

SUBSTANTIVE ASPECTS OF EMINENT DOMAIN
Generally: The power of eminent domain--the power

of a sovereign to take private property for its own uses--is

‘not explicitly granted to the federal government by the

Constitution. It was long ago held, however, that this
power is a necessary attribute of sovereiénty,i/ and that

it is implied by the grant of other powers to the federal
government.z/ The existence of the power is éonfirmed, and
its exercise limited, by the last clause of the fifth amend-
ment, prohibiting the taking of "private property . . . for

public use, without just compensation."i/

l/ E.g., Albert Hanson Lumber Co. v. United States, 261 U.S.

581, 587 (1923) ("The power of eminent domain is not dependent
upon any specific grant; it is an attribute of sovereignty,
limited and conditioned by the just compensation clause . . . .");
cf. West River Bridge Co. v. Dix, 47 U.S. 507, 531-33 (1848)
(power of eminent domain belongs to a State as a sovereign);

see also 1 Nichols on Eminent Domain §§ 1.13; 1.14; 3.1; 3.11 [1]
(rev. third ed. 1973) (hereafter cited as Nichols).

2/ Kohl v. United States, 91 U.S. 367, 371-74 (1875) ("The

powers vested in the Constitution in the general government
demand for their exercise the acquisition of lands in all the
States." (at 371)); United States v. Gettysburg Electric Ry.
Co., 160 U.s. 668, 681 (1896) (the power to condemn land "results
from the powers that are given, and it is implied because of its
necessity, or because it is appropriate in exercising those powers")

3/ This clause requires payment to "an alien friend" just as

it does to a citizen of the United States. Russian Volunteer
Fleet v. United States, 282 U.S. 481, 489 (1931).
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The power of eminent domain rests with the Congress, and
statutory authorization is needed before.the executive
branch can acquire property by eminent domain.é/ Under 40
U.S.C. § 257 (1970), however, any "officer of the Govern-
ment . . . authorized to procure real estate . . . for . . .
public uses, . . . may acquire the game for the United
States by condemnation, under judicial process, whenever
in his opinion it is necessary or advantageous to the Gov-
ernment to do so." A somewhat similar statute grants to
the secretary of any military department the authority to
have condemnation suits brought to acquire interests in

land for "fortifications, coast defenses, or military train-

ing camps" and certain other purposes.é/ These statutes

4/ Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 588
(1952); Catin v. United States, 324 U.S. 229, 241 (1945)
(owner has™ "right to question the validity of the taking

as not being for a purpose authorized by the statute").

In addition, 41 U.S.C. §14 (1970) requires specific statutory
authorization before the United States purchases real prop-
erty, and thus has been interpreted to include any interest
in real property, 35 Op. A.G. 183 (1927).

Congress can delegate the power of eminent domain to
private corporations performing public functions, Cherokee
Nation v. Southern Kansas Ry. Co., 135 U.S. 641, 657-58 (1890),
and it has done so, e.g., 16 U.S.C. §814 (1970) (permitting
licensees of the F.P.C. to exercise eminent domain upon ap-
proval of the Commission). See also Missouri ex rel. Camden
v. Union Electric Light & Power Co., 42 F. 2d. 692, 698 (C.D.
Mo. 1930) (upholding constitutionality of 16 U.S.C. §814).

5/ 10 U.S.C. § 2663 (1970) (also permits secretary to purchase
property for these purposes if secretary considers price "to
be reasonable," id. §{(c)); see also 10 U.S.C. § 9773 (1970),
which gives the Secretary of the Air Force power to condemn

or purchase property for air bases under certain conditions.
According to Grant Reynolds in the Air Force General Counsel's
office, these statutes are not considered to grant substantive
rights to acquire property in the absence of explicit congres-
sional authorization. See also 41 U.S.C. § 14 (1970); 10 U.s.C.
§ 2676 (1970) (prohibiting the acquisition of real property by
a military department unless "expressly authorized by law").
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permit the use of the eminent domain power to carry out
congressionally approved acguisitions even in the absence
of specific statutory authority to use the power for the
particular project.é/ Put the other way around, unless
Congress specifically prohibits the Jse of the eminent
domain power in approving an acquisition, it is available
to the executive branch, at least so far as the taking of
interests in land 1is concefned.

It is clear that the power of eminent domain
can be used by the federal government both»within States
and within territories of the United States.Z/ Indeed,
because the governmental powers of the United States --
and thus the possible proper "public uses" of property --
are greatef in a territory (where the federal government
has all its ordinary powers plus the general police powers
of a State) than within a State (Where federal power is
limited to the powers granted it in the Constitution), the
federal eminent domain power theoretically has greater sweep
in a territory than within a State.8/ The practical impor-
tance of this difference, however, is limited today because
the commerce and general welfare clauses of the Constitution

are given such broad scope.

018317

6/ Swan Lake Hunting Club v. United States, 381 F.2d 238,
240 (5th Cir. 1967) (dealing with 40 U.S.C. § 257 (1970)).

7/ Cherokee Nation v. Southern Kansas Ry. Co., 135 U.S. 641,
656-57 (1890); Kohl v. United States, 91 U.S. 367 (1875).

8/ Berman v. Parker, 348 U.S. 26, 31 (1954) (D.C.); Cincinnati

Soap Co. v. United States, 301 U.S. 308, 317 (1937) (Philip-
pines); Puerto Rico v. Eastern Sugar Associates, 156 F.2d
316, 322 (lst Cir.), cert. denied, 329 U.S. 772 (1946) (P.R.)
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The power of eminent domain can be granted to
a local territorial government by the Uniﬁed States,g/ but
apparently this does not present the federal government from
exercising the eminent domain power as well.lg/ But, as noted,
if the Unitecd States does not have sovereignty over a

jurisdiction, it cannot exercise the power of eminent

domain over it, in the absence of a special agreement

granting it that power.ii/

9/ Under the old Organic Act of Puerto Rico, the power of
eminent domain was held to have been granted to the local gov-

ernment by the grant of legislative authority to it, since the

power is "characteristically governmental and therefore not
dependent upon any specific grant,” Puerto Rico v. Eastern

Sugar Associates, 156 F.2d 316, 321 (1st Cir.), cert. denied,
379 U.S. 772 (1946). Apparently it is considered unnecessary

to make an explicit grant of the power by statute, for neither
the present Constitution of Puerto Rico, or the Organic Acts

for Guam and the Virgin Islands specifically grant the power,
though all have just compensation clauses, see 48 U.5.C. § 7314,
note (Supp. 1973) (Constitution of Puerto Rico, Art. II, § 9;
requires compensation for property "taken or damaged" and has
special limits protecting the press); id. § 1561 (Organic Act of
the Virgin Islands Bill of Rights); id. § 1421b(f) (1970) (Organic
Act of Guam Bill of Rights).

10/ Compare Guam V. Moylan, 407 F.2d 567 (9th Cir. 1969) (urban
renewal condemnation by local government) with United States v.
Friedman, 416 F.2d 945, 947 (9th Cir. 1969), cert. denied sub
nom. Herrero v. United States, 397 U.S. 973 (1970) (federal
condemnation for "the principal public highway of Guam").

11/ 1 Nichols § 2.134 (under international law, the U.S. can
acquire territory and if the acquisition "results in a transfer
of political jurisdiction the property becomes a territory of

the United States and is subject to the exercise of the federal
power of eminent domain" (footnote omitted); in a foreign country,
Fhe con§ent of the other government is necessary before property
1s'acgu1red; at one point by treaty the U.S. had the power of
eminent domain in Panama).
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Private Property: Though fee title in land

is often the property which the government seeks to take

by eminent domain, the power extends to other property as
well. The Supreme Court has said that the just compensa-
tion provision of the Constitution, and thus presumably the
eminent domain power, "is addressed to every sort of interest
the citizen may possess,"lg/ and that property in this con-
text means "the group of rights inhering in the citizen's
relation to the physical thing." The federal government
canitake, besides a fee, lesser interests and intangible
interests in real property; improvements on real property;
and tangibie and intangible personal property.li/ And the
federal government can take property owned either by private

persons or by a State or local government.l4/

Cuestions as to what is property for Fifth

Amendment purposes, though ultimately a matter of federal

law, is usually settled by reference to local property law.13/"

Naturally, just compensation is due only to persons with a
property right in the property taken. Thus generally a
tenant at will on property which is condemned cannot get

any compensation, nor can a "mere" occupant or licensee, for

such interests are revokable at will, and are said not to

12/ United States v. General Motors Corp., 323 U.S. 373, 378
(1945) .

13/ 1 Nichols § 2.1(11, [2]; 2 Nichols §§ 5.1-5.91 (rev. third
ed. 1970).

14/ Oklahoma ex rel. Phillips v. Guy F. Akinson Co., 313 U.S.
508, 534 (1941). ‘'There isahint in dicta in West, Inc. v.
United States, 374 F.2d 218, 224 (5th Cir. 1967) that there

is an area of "state protected sovereignty" which federal emi-
nent domain cannot reach, though the area is quite narrow.

15/ United States ex rel. Tennessce Valley Authority v. Powelson,

319 U.S. 266, 279 (1943).
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amount to property rights.lé/ An interesting example of

this principle arose in Fleming v. United States,ll/ where

a citizen and permanent resident of Saipan sued the United
States for just compensation after the Navy Department had
taken from him 25,000 pounds of trochps shells. The shells
were undersized and the collection of undersized shells was
unlawful under the Trust Territory Code. The court held
that the plaintiff had no legal title or property right in
the shells and was due no compensation.ig/
One doctrine of property rights which depends

entirely on federal la@ and which may‘be of interest to
the Marianas concerns submerged lands. The federal gbvern—
ment's powers over navigation give it a "'dominant servitude'

. which extends to the entire stream and the stream bed
below the ordinary high-water mark."19/ This means that the
United States need not pay compensation to a State which owns

the land beneath a wharf built on navigable waters by the

Navy;ag/ and that the value of land as a port does not have

16/ 2 Nichols §§ 5.23{5]; 5.23[7}; 5.751 (rev. third ed. 1970);
see, e.g., Actcn v. United States, 401 F.2d 896, 900 (9th Cir.
1968), cert. denied, 393 U.S. 1121 (1969) (United States can-
celled a revokable permit; held, permit created no property

rights and no compensation was due); cf. United States ex rel.
Tennessece Valley Authority v. Powelson, 3I9 U.S. 266, 280 (1943)
(right of eminent domain in private hands is not property for
which federal government must provide compensation upon a taking).

17/ 352 F.2d 533 (Ct. Cl. 1965).

18/ The court thereby avoided the constitutional and ]urlsdlc—
tional questions the case presented, 352 F.2d at 537 n.7.

19/ United States v. Rands, 389 U.S. 121, 123 (1967).

20/ United States v. 422,978 Sq. Feet of Land in San Francisco,
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to be reflected in determining just compensation.gé/ With
respect to land under the oceans within the territorial limi-
tations of the United States -- an issue perhaps more impor-
tant to the Marianas--the law seems to be that this land
belongs to the fede:al government.gz/ Thus no compensation
would be due for use of that land or the waters above it,
unless an exceptional rule were created by statute for the
Marianas.gi/

Taking: The concept of a taking of property
is a crucial part of the law of just compensation, for only
if there is a taking 1is compensation due.24/ The question

typically arises when by law or regulation under the police

power the State or federal government interferes with the

21/ United States v. Rands, 389 U.S. 121 (1967). See also

United States v. Fuller, 409 U.S. 488, 493 (1973) (no compensa-
tion need be paid "for that element of value based on the use of
[the land taken] in combination with" government land which the

owner had a revokable permit to use).

22/ 2 Nichols § 5.798.

23/ Statutes already exist permitting transfer of the federal
interest in submerged lands to Guam, the Virgin Islands or
American Samoa, 48 U.S.C.A. §§ 1701-04 (Supp. 1973) and to the
States, 43 U.S.C. §§ 1301-43 (1970), subject to certain condi-
tions and reservations of authority by the federal government.
The United States is prepared to bring the Marianas under these
laws. Statement of James M. Wilson, Jr., Deputy Representative
for Micronesian Status Negotiations at 7 (May 10, 1973). Further
research on the applicable law and possible alternatives will

be needed.

24/ On takings generally see Nichols §§ 6.1-6.4. There is a
doctrine of destruction from necessity, as to control a fire
or to defeat an enemy in combat, which limits in some cases
the requirement of just compensation for a taking, 1 id. §§ 1.43,

1.44.
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use of property so as to make it less valuable éhan it might
otherwise be. The principles involved have been often stated,
though they dcn't help much in deciding whether any specific
governmental action amounts to a taking. The fact that the
régulation or law reduces the value of property is not alone
enough to require compensation%é/ but if the result of the regu-
lation is to deprive the owner "of all or most of his interest
in the subject matter,"gg/ or if the regulation "goes too
far"27/ then it will be considered a taking of property for
which compensation must be paid.

Ceciding in a given case whether government action
amounts to a taking under these principles is obviously diffi-
cult. But for the Marianas right now the parameters of the tak-
ing doctrine are irrelevant to its decision on its position
with respect to the federal eminent domain power. For either
the federal gcvernment will be able to exercise this power, or
it won't. If it can, then just compensation will be due upon
any taking, as that concept has developed in the case law
(assuming the relevent portion of the Fifth Amendment applies
or the Compact requires compensation). If the United States
cannot exercise the power of eminent domain, then its action,

if it amounts to a taking, would violate the due process

25/ Uniteg States ex rel. Tennessee Valley Authority v. Powelson,
9 U.S. 266, 284 (1943).

gg/ United States v. General Motors Corp., 323 U.S. 378 (1945).

27/ Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922);
sce also Goldblatt v. Town of Hempstead, 369 U.S. 590 (1962);
United States v. Causby, 328 U.S. 256 (1946) (low altitude air-
craft flights over land amounted to a taking of an easement by
the United States for which compensation must be paid).
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clause28/ (assuming its applicability) and the law creat-
ing the new political status (which by hypothesis denies
it the eminent domain power).

Far more important to the Marianas in prepar-
ing a position for the negotiations is the fact that it is
virtually impossible successfully to challenge in court a
decision by the federal government to take private property.
Given that the property will be put to a "public use,"%g/
the courts have consistently held that "the necessity, expedi-
ency, location and extent of taking property by eminent domain

are legislative and administrative questions that ordinarily

28/ The due process clause of the Fourteenth Amendment prohibits
a taking without compensation, Chicago, Burlington and Quincy
R.R. Co. v. Chicago, 166 U.S. 226, 241 (1897), so presumably the
same clause of the Fifth Amendment would too. To exercise a
taking, however, there must be an exercise of the eminent domain
power, Pennsylvania Coal Co. V. Mahon, 260 U.S. 393, 415 (1922).
By hypothesis the United States would not have the eminent domain
power and could not take property, so its act of taking would
violate due prccess, e.g., Yara Engineering Corp. v. Newark,
40 A.2d 559 (N.J. 1945) (airport zoning ordinance held unconstitu-
tional as a taking which could only be accomplished by eminent domain)
With respect to the assumption of the applicability of the
Fifth Amendment to the Marianas, see Puerto Rico v. Eastern Sugar
Associates, 156 F.2d 316, 321 (lst Cir.), cert. denied 329 U.S.
772 (1946) (Puerto Rico's "state of social, economic and political
development is such that under [Supreme Court cases) Congress,
in the exercise of its broad power under the Constitution Art. IV,
§ 3 to establish an insular government for Puerto Rico, cannot
deprive the inhabitants . . . of the protection of the last two
clauses of the Fifth Amendment" (footnote omitted); dicta); Mora
v. Mejias, 206 F.2d 377, 382 (lst Cir. 1953) (under Compact,
Puerto Ricans, as U.S. citizens, are entitled to the protections
of the due process clause).

29/ See pp. 13-14 , infra.
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are not subject to judicial review."30/ This méans that
Marianas' land owners whose land was condemned could have
no expectation in the ordinary situation df prevailing in a
challenge to the number of acres taken3l/ or the decision to
take a fee rather than a lessef interest in the 1ana32/ --
both matters of tremendous importance to the Islanders.

There may, however, be extraordinary situations.

The Ninth Circuit noted in Southern Pacific Land Co. v. United

States33/ that the Supreme Court has never locked the door
against the possibility of judicial review where the decision
to take was arbitrary, capricious or in bad faith, that vari-
ous lower courts have said thét decisions to take (including
the extent and necessity of taking) are reviewable on these

grounds, and that the Administrative Procedure Act might re-

30/ United States ex rel. Tennessee Valley Authority v. Two Tracts

of Land, 456 F.2d 264, 267 (6th Cir. 1972), cert. denied, 409 U.S.
887 (1973) (landowners contended the acquistion was unnecessary) ;
United States v. Gettysburg Electric Ry. Co., 160 U.S. 668, 685
(1896). Nichol.s puts the rule this way: "The overwhelming weight
of authority makes clear beyond any possibility of doubt that

the question of the necessity or expediency of a taking in eminent
domain lies within the discretion of the legislature and is not

a proper subject of judicial review," 1 Nichols § 4.11 (footnote
omitted).

31/ United States v. 2,606.84 Acres in Tarrant County, Texas,
432 F.2d 1286, 1290-91 (5th Cir. 1970), cert. denied, 402 U.S.
916 (1971) (alternate holding); United States v. Gettsburg Elec-
tric Ry. Co., 160 U.S. 668, 685 (1896).

32/ Berman v. Parker, 348 U.S. 26, 35 (1954); Swan Lake Hunting
Club v. United States, 381 F.2d 238, 241 N.4 (5th Cir. 19677.

33/ 367 F.2d 1€l (9th 1966), cert. denied, 386 U.S. 1030 (1967).
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quire such review of a decision to take.34/ But the court
went on to hold that, assuming review were. available, the
Navy's decisicn to take a fee interest in land, ihcluding
the mineral rights, was not arbitrary or capricious because
the government might need the minerals later or because
holding the interests would make it easier to dispose of
the land later.

Though my review was not exhaustive, I found only
one case in which a court in effect permitted review of a
decision to take by eminent domain and that did not involve

the federal government. Progress Development Corp. v.

Mitchell33/ involved a municipality which, very shortly after
a developer announced that he planned to sell homes in his
project to Negroes, decided to take the developer's land by
eminent domain for a park. The Court held that the plaintiff
stated a cause of action against the taking by its allegation -
that the taking was "solely for the purpose of preventing"

sales of homes to Negroes in violation of the federal civil

34/ 367 F.2d at 162. 1In United States v. Southerly Portion of

of Bodie Island, North Carolina, 114 F. Supp. 427, 130 (E.D.N.C.
1953), vacated on other grounds sub nom. United States v. Cunning-
ham, 246 F.2d 330 (4th Cir. 1957), the court defined "bHad faith"
in this context as "actual malevolence by an officer towards the
complaining party." :

Presumably if the decision to take land in the Marianas or
elsewhere were made specifically by Congress, then no review of the
decision could be had, other than on due process grounds such as
lack of public use.

35/ 286 F.2d 222, 230 (7th Cir. 1961).
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rights acts and the Constitution. In a later cése involving
a somewhat similar challenge to an urban renewal project,
however, the same court distinguished Mitcﬁell on the ground
that it involved "essentially" civil rights, not eminent
domain, in "exceptional circumstances," and opined that "[gliven
a public purpcse or use, the motives that underlie the exer-
cise of that rower [eminent domain] may not be questioned."zé/
In short, it takes a compelling and unusual case
to obtain, much less succeed, in judicial review of a decision
to condemn. If the United States has the power of eminent
domain in the Marianas, no reliance should be placed on the
courts to protect against takings of a size and degree the
Islanders would find unacceptable.

Public Use: Property may be taken under the

eminent domain power only for a public use, and a taking for
private use violates the due process clause.3?/ a congres-—
sional determination of a public use is, of course, given
considerable weight by the courts, particularly in the
territories where the federal power is plenary,§§/ but the

congressional determination is not conclusive.39/ a taking

36/ Green Street Ass'n v. Daley, 373 F.2d4 1, 6 (7th Cir.), cert.
denied, 387 U.S. 932 (1967).

37/ Hairston v. Danville and Western Ry. Co., 208 U.S. 5398, 605-
07 (1908); O'Neill v. Learner, 239 U.S. 2-4, 249 (1915).

38/ Berman v. Parker, 348 U.S. 26, 31 (1954).

39/ United States ex rel. Tennesseec Valley Authority v. Welch,

327 U.S. 546, 552 (1946) ("when Congress has spoken on this sub-
ject [public use] 'It's decision is entitled to deference until

it is shown to involve an impossibility '", quoting 01d Dominion,
Co. v. United States, 269 U.S. 55, 66 (1925)); Shoemaker v. United
States, 147 U.S. 282, 298 (1893); 2A Nichols §§ 7.4, 7.4[1] (rev.

third ed. 1970). 018326
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is considered to be for a public use if the purpose for
which the property is sought is one which the government

can lawfully carry out.40/ public uses include, among many

others, "forts, armories and arsenals . . . navy-yards and
light-houses, . . . custom-houses, post-offices and court
houses . . . 4L/

Arguably, a taking far in excess of what might
reasonably be needed for the purpose which justifies the
taking is a taking not for public use.ﬁa/ But any challenge
on this ground would probably be sidetracked by the reluctance
of courts to review the necessity and extent of the taking;
and even if review were available it would sﬁrely be narrow
and the challenge defeated if any sensible reason could be
developed by the United States for the size of the taking.

For this reason, and because the primary reason land in the

Marianas would be taken is for military purposes, clearly a
public use,éi/ the possibility of judicial review of a taking
on public use grounds offers little protection to the

Islanders.

40/ United States v. Gettsburg Electric Ry. Co., 160 U.S. 668,

§79-81 (1896) (upholding condemnation of land for preservation
and marking sites of Battle of Gettsburg).

41/ Kohl v. United States, 91 U.S. 367, 371 (1875); see also
Swan Lako lunting Club v. United States, 381 R.2d 238, 241 (5th
Cir. 1967) (protection of migratory waterfowl is a public use,
though setting aside an area for hunting might not be; one valid

public use is enough to justify taking) .

42/ Cf. Unitcd States v. 2,606.84 Acres of Land in Tarrant County,

Texas, 432 F.2d 1286, 1290 (5th Cir. 1970), cert. denied, 402 U.S.
916 (1971).

43/ 1 Nichols § 3.11 [9] (war power in time of peace supports
eminent domain for military reservations) .
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Just Compensation: The question whether a
claimant has received just compeﬁsation is, like the question
of public use, a question of constitutional law for the
courts. 44/ Just compensation is defined as "the full mone-
tary equivalent of the property taken."45/ This means "the
fair market value of the property at the time of the taking";éé/
and fair market value said to be "what a willing seller would
pay in case to a willing buyer."ﬂZ/ The burden of showing
value is on the owner, 48/ who, in addition, is entitled to
interest which begins to run upon the taking by the govern-
ment as part of his just compensation.ég/

Fair market value is determined by taking into
account all factors which would influence a rational buyer
and seller -- including, for example, the prospective "highest

and best use of the property."50/ The market will reflect

gg/ Monongahela Navigation Co. v. United States, 148 U.S. 312,
327 (1893); 3 Nichols § 8.9 (rev. third ed. 1965).

45/ United States v. Reynolds, 397 U.S. 14, 16 (1970) (footnote
omitted).

46/ Id. (footnotes omitted); see also United States v. Dow, 357
U.s. 17, 21 (1958) (owner at the time of physical possession by
United States, not at time of declaration of taking, is entitled

to compensation).

47/ United States v. Miller, 317 U.S. 369, 374 (1943).

48/ United States ex rel. Tennessee Valley Authority v. Powelson,

319 U.S. 266, 273 (1943).

49/ Albrecht v. United States, 329 U.S. 599, 603-05 (1947).

50/ United States v. Easement and Right of Way 100 Feet Wide,

47 I.2d 1317, 1319 (6th Cir. 1971).
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not only technical legal rights, but also practical advantages

and disadvantages of the property taken. Thus in Almota Farmers

Elevator and Warehouse Co. v. United Stateéél/ the Court held

that where a leasehold was condemened, the award should reflect
the "value [of] improvements in place [made by the lessee] over
their useful life [not just the remaining term of the lease] --
taking into account the possibility that the lease would be
renewed as well as the possibility that it might not" since
the market would take this factor into account although the
lessee had no right to renew. Similarly, the market value
of land is influenced by its scarcity, and this is a factor
which would properly be taken into account in paying just
compensation in the Marianas. 52/

One factor which may not be considered in
determining market value is the value added or subtracted
by the proposed governmental project itsélf,ii/ unless the
project is one which a private party might have under-
taken.24/ But the existence of a government project which
enhances the value of neighboring lands which are later con-
demned will be considered in determining market value of those

tracts.55/ oOn the other hand, the government's own increased

51/ 409 U.S. 470, 474 (1973).
52/ 4 Nichols §12.2[3] (rev. third ed. 1971).

53/ United States v. Reynolds, 397 U.S. 14, 1l6-17 (1970) .

54/ 3 Nichols § 8.61; 4 Nichols § 12,315. If a private party
could have undertaken the prOcht then the free market would
have rceflected this possibility in the price. Cf. United States
v. Lambert, 146 F.2d 469, 472 (2d Cir. 1944) (value of land as
airfield which prlvate company might have built was an element
to be considercd in determining market value; but need of land

by government for airfiecld was not). -
018329
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need for property which creates a tight market and higher
prices will not be reflected in an award .58/

The fair market value standard precludes an
assessment by the court of value which is unique to the owner
of the property or to the government.éz/ The Supreme Court

said in United States v. Miller28/ that "fairness" requires

that in determining fair market value the court disregard the
value added by "an owner who may not want to part with his land
because of its special adaptability to his own use, and a taker
who needs the land because of its peculiar fitness for the
taker's pufposes."ég/ This statement has distressing appli-

cability to the Marianas, where the owners want to retain their

land for cultural reasons, and the United States wants it

"because of its peculiar fitness for" military bases. As

56/ United States v. Cors, 337 U.S. 325 (1949) (held, just com-

pensation does not include increment of market value of tugboat

attributable to government's increased demand generally for such
vessels). 1In United States v. Fuller, 409 U.S. 488, 492 (1973),
the Court perceived a "general principle that the government as

condemnor may rot be required to compensate a condemnee for ele-
ments of value that the government has created," but noted that

this principle cannot "be pushed to its ultimate logical conclu-
sion" in view cf cases holding that the influence of a completed
project will be reflected in later awards.

57/ United States v. Pelty Motor Car Co., 327 U.S. 372, 377 (1946);
see also 4 Nichols § 12.32 (sentimental value not considered).

58/ 317 U.S. 369, 375 (1943).

59/ This principle was applied in United States v. Lasement and
Right of Way 100 Feet Wide, 447 F.2d 1317 (6th Cir. 1971), where
the government took as easement for a high tension wire which pre-
vented the owner from building an airstrip, which he planned to
rent to the company he ran. If anyone else owned the land, its )
best use would have been agricultural. The court refused to al-
low compensation to turn on the circumstances peculiar to the

Oowner. lé- at 1320. . e
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noted, however, the determination of fair market value would
reflect the scarcity of land in fhat part of the world -- as
it presumably does in private transactions.

The Supreme Court has said that it will not
"make a fetish . . . of market value,"ég/ and that it will
apply another standard "when market value [is] too difficult
to find or when its application would result in manifest injus-
tice to owner or public."gi/ But cases in which the Court has
actually applied another standard are highly unusual, and turn,
as the quotations indicate, on the absence_of a market for the
property taken®2/ or a disruption of the usual market mechanism,
as by price coatrols.®3/ since there is a market for land in
the Marianas, and land is freely bought and sold there, the
chance that a court would look at anything but mérket value in
determining just compensation in the Marianas seems very slight

indeed.

60/ United States v. Cors, 337 U.S. 325, 332 (1949).

61/ United States v. Commodities Trading Corp., 339 U.S. 121,
123 (1950).

62/ See United States v. Certain Land at Irving Pl. and 16th St.,
415 F.2d 265, 270-272 (2d Cir.), modified on other grounds, 420
F.2d 370 (1969) (because there was no market for the interest taken
by the government, the court will "look to all the surrounding
circumstances in order to arrive at a valuation which, although
perhaps not exact, represents a fair adjustment of the contro-
versy" (at 272)..

63/ In United States v. Commodities Trading Corp., 339 U.S. 121
(1950), the Court held that the controlled price was the just
compensation due, no special unfairness having been demonstrated,
though the owner took an actual loss on the property (black pepper)
and though a free market would presumably have added to the prop-
erty's value a sum to reflect the fact that it could be held until

the war and price controls were lifted -- as the owner planned to

do. .
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Two other aspects of just compensation need to be
mentioned: severance damages and consequential damages. The
case law developed the rule that severance damages were avail-
able when the government took part of a tract of land from one
owner leaving him with a portion whose value was impaired.ﬁﬂ/
Conceptu&lly, these cases are probably best understood as
holding that there was a taking by the government of the small

65/

parcel in question, for which compensation was due.

If the taking benefits the remainder, "the benefit may be
set off agginst the value of the land taken."66/ The Uni-
form Relocation Assistance and Real Property Acquisition
Policies Act of 1970 (hereinafter referred to as the Uniform
Act) now which applies in the Trust Territory, and to all

relevant government agencies,67/ establishes as federal

policyég/ that in appropriate cases the Federal government

will separately state in its written statement to the owner

64/ 4A Nichols §§ 14.1(3], 14.2 (rev. third ed. 1971): see, e.9.,
United States v. 87.30 Acres of Land in State of Washington, 430
F.2d 1130, 1133 (9th Cir. 1970) (severance damages generally re-
guire "a single parcel owned in fee simple by one party," though

the doctrine has been expanded).

65/ Cf. United States v. Gettysburg Electric Ry. Co., 160 U.S.
668, 685 (1896).

66/ United States v. Miller, 317 U.S. 369, 376 (1943); 3 Nichols

§ 8.6211[1].

67/ 42 U.S.C.A. §§ 4601(1), (2) (Supp. 1973). The Act is also
applicable tc States (including TTPI) participating in a federal
program, id. §§ 4627, 4628, 4630, 4655.

68/ Id. § 4602(a) provides that the policy provisions discussed
Tcredte no rights or liabilities and shall not affect the Valldlty

of any property acquisitions by purchase or condemnation.
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offering to purchase the property, "the just compensation
for the real property acquired and for daﬁages to remaining
real prOperty."Qg/ That Act also states as federal policy
that "[1]f the acquisition of only part of a property would
leave its owner with an uneconomic remnant, the . . . agency
concerned shall offer to acquire the entire propérty."zg/
Consequential damages, such as the cost of mov-
ing and the losses due to disruption of business are generally
not compensable under the case law.’l/ This has been modified
somewhat by the Uniform Act, under which ahy federal agency
or a State in carrying out a federal program will make pay~
ments for moving and related expenses, or in some circumstances
for loss of business, provide assistance for owners and tenants
to find and purchase replacement housing, and offer relocation
advisory assistance services.’2/ 1In addition, the federal
agency "to the extent the head of such agency deems fair and
reasonable" will reimburse owners for expenses incurred for

recording fees, transfer taxes and similar expenses, and certain

69/ Id. § 4651(3).
70/ Id. § 4651(9).

71/ E.g., Mitckell v. United States, 267 U.S. 341, 344 (1925);
United States v. Westinghouse Electric and Mfg. Co., 339 U.S. 261,
264 (1950) (whecre the United Statcs takes a portion of a lease-
hold interecst, removal costs may be taken into account in deter-—
mining fair market value; but these "removal costs" or "consequen-
tial losses" cennot be considered when the United States take the
whole fee or lcasehold interest).

72/ 42 U.S.C.A. §§ 4622 (moving and displacement expenses), 4623
(replacement hcusing for homeowner), 4624 (replaccment housing -
for tenants), 4625 (relocation assistance advisory services)

(Supp. 1973). 018333
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other costs necessarily associated with the transfer of

real property.Zé/

PROCEDURAL ASPECTS OF EMINENT DOMAIN

Lawsuits arising out of the exercise of the
eminent domain power will get to court in one of two ways:

1. The United States will simply take physical
possession of the property and await a suit by the owner for
Just compensation or, if the taking is alleged to be unlawful,
for his property. The district courts have jurisdiction for

amounts up'to $10,000 based on claims "against the United

States . . . founded . . . upon the Constitution or any Act
of Congress . . . or upon any express or implied contract with
the United States . . . .";Zﬂ/ the Court of Claims has identi-

cal jurisdiction without regard to the amount in controversy.zg’
Title does not vest in the United States until just compensa-
tion has been paid.zg/

2. The United States will file in court "a
declaration of taking . . . declaring that said lands are

thereby taken for the use of the United States."’?/ This

73/ I1d. § 4653.
74/ 28 U.S.C.VS 1346 (a) (2) (1970).

75/ Id. § 1491.

76/ United States v. Dow, 357 U.S. 17, 21 (1958). The statute

of limitations for such actions is 6 years, 28 U.S.C. §§ 2401,
2501 (1970}).

77/ 40 U.S.C. § 258a (1970).
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declaration along with deposit in court "of the amount of the
estimated compensation" the owner is entitled to, vests in

the United States the title or estate in land it sought, and
vests in the owner the right to just compensation for the prop-
erty taken.’8/ The district courts have jurisdiction without

regard to the amount in controversy of "all proceedings to

condemn real estate for the use of the United States . . n79/

Venue is in the district where the land is located.80/ As a
practical matter the government almost always uses this proce-
dure instead of the first.ﬁl/

Regardless of how an eminent domain case gets to
court, there is no constitutional right to a jury trial.82/
Under the Civil Rules and in the absence of a special statute,
any party may demand a jury trial in the District Court on the
issue of just compensation unless the judge orders that that

issue be determined by a three-person commission.83/ Other

78/ The statute does not prevent an owner from challenging the
validity of the taking, and in such situations it "is construed
to confer upon the government . . . only a defeasible title

. ." Catlin v. United States, 324 U.S. 229, 241 (1945).

79/ 28 U.S.C. § 1358 (1970).
80/ 28 U.S.C. § 1403 (1970).

81/ Grant Reynolds told this to me with respect to the Defense
Department; sce also 42 U.S5.C.A. § 4651(4) (Supp. 1973) stating
federal policy <o be that no owner will be forced to give up his
property until the appraised value has been deposited in court
or until he is paid.

82/ Bauman v. Ross, 167 U.S. 548, 593 (1897).

83/ F.R.C.P. 71A(h). The Court of Claims Rules have no special
provisions reclating to eminent domain proceedings.
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issues are for the judge.géf

The Uniform Act established policies which the
federal government "to the greatest extent practicable" is
"guided by" in acquiring real estate.ﬁi/ Two of the policies
discourage the government from physically taking land and
awaiting a suit: one portion of the law provides that "[n]o
owner shall be required to surrender possession of real prop-
erty" before he has been paid an agreed purchase price or
before not‘less than the "agency's approved appraisal of the
fair market value of such property" is deposited in court as
described in No. 2 above; another portion states that no agency
"shall intentZonally make it necessary for an owner to institute
legal proceed:ings to prove the fact of the taking of his real
proPerty."gé/ Another provision of law directs the court or

the Attorney General in settling a suit for just compensation

brought as described in No. 1 to award the plaintiff reim-
bursement for his reasonable costs, including attorney's fees.87/
Several of the other policies established by the

Uniform Act are important enough to take note of:

84/ Id.; sec United States v. Reynolds, 397 U.S. 14, 19 (1970)
(held, question whether condemned property was within the scope

of the project does not fall within issue of just compensation and
thus is for the judge, not the jury).

85/ 42 U.s.C.A. § 4651 (Supp. 1973); sce note 68, supra.

86/ Id. §§ 4651(4), (8).

87/ Id. § 4654{c). Litigation expenses, including at?orney's feecs,
must be paid if the federal government bringg an action to condemn
Tand and loses or abandons the procecdings, id., § 4654(a).

018336



~24-

-- the agency is to "make every reasonable effort
to acquire expeditiously real property by negotiation";

-- the agency is to have the property appraised
before negotiations begin, and the owner "shall be" permitted
to accompany the appraiser;

-- the agency is to "make a prompt offer to
acquire the property for the full amount" it believes to be
just compensation, an amount which cannot be less than the
appraisal of fair market value; the owner is to be provided
"with a written statement of, and summary of the basis for,
the amount . . . established as just compensation";

== "[i]ln no event" is the agency to speed up the
time of condemnation or defer negotiations "or take any other
action coercive in nature, in order to compel an agreement on

the price to be paid for the property."gﬁ/

CONCLUSIONS AND RECOMMENDATIONS

The eminent domain power of the United States is
vast, and, except for the issues of public use and just compen-
sation, largely outside the scope of effective judicial review.
Therefore, the assumption of the power of eminent domain by the
federal government under a new political status agreement could

well lead to takings far in excess of those the residents

believe acceptable. For there will be far fewer practical

88/ Id. §§ 46:51(1), (2), (3), (7), respectively.
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reasons for the United States to be sernisitivé to the views

of the residants when it exercises the power of eminent domain
in the Marianas than when it eXercises the power in a State.
The Marianas has no representation in Congress so the require-~
ment of statutory authorization will not protect it (though a.
non-voting delegate would help some); and the most likely
taker of land will be the military, so the restraint imposed
by the requirement of public use will probably be non-existent,
and the restraint imposed by the requirement of just compen-
sation will probably be.very slight. Moreover, the Marianas
would be iﬁ & very weak bargaining position indeed after a new
political status is arranged if the only thing the United States
really wanted there -- land -- could be taken without the
permission of the local government.

In short, there is nothing to be gained and much
to be lost by permitting the United States to exercise the powér
of eminent domain in the Marianas. The Marianas accordingly
ought to press the United States to agree not to exercise
the eminent domain power in the Islands -- perhaps agreeing
to exercise its own power of eminent domain in good faith
upon a request from the United States.89/

~f the Marianas take this position at the nego-
tiations, then at least these three questions will arise:

(1) Will the United States agree not to exercise the power

89/ Until the 1870's the United States did not condemn land in
the States itself; instead, the State would take the land under.
its own eminent domain power and convey it to the federal govern-
ment. Kohl v. United States, 91 U.S. 367, 373 (1875). .
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of eminent domain? (2) Can it enter into such a binding
agreement? (3) If the answer to either of these questions

is no, then what kind of binding procedural or substantive

restraints short of denial can be put on the United States
in this regard?

1. The United States was prepared to agree in
a Compact of Free Association formally to bind itself not to
exercise power of eminent domain in Micronesia.gg/ But
under such a Compact Micronesia would have been an indepen-
dent count?y, and arguably the United States would have lacked
the power of eminent domain anyway. The Marianas now seek
closer political and financial ties than Free Association
contemplates in any event, the United States seeks
to obtain the power of eminent domain it possesses in other
territories and in the States.208/ This is confirmed by the fact
that under the Commonwealth Proposal of 1970, the United States
would essentially have had the full eminent domain power it now

possesses elsewhere after requesting the local government to

90/ Letter from Ambassador Williams to President Nixon, Nov. 24,
1971, at 2.

90a/ Statement of James M. Wilson, Jr., Deputy Representative
tive for Micronesian Status Negotiations at 7 (May 10, 1973).

018339



Ve

-27-

cooperate.91/ 1t ig also confirmed by my conversation with
Grant Reynolds, who told me that in view of the status of
land titles on Tinian a friendly condemnation suit might be
necessary before the Armed Forces proceeded to build a base
there.

2. Even assuming the United States was prepared
to agree not to exercise the power of eminent domain in the
Marianas, it is not at all clear that its agreement would be
binding. This, of course, 1s part of the larger question

whether the Compact could be made binding notwithstanding the

91/ Section 3€¢1 of the draft bill implementing the Commonwealth
Proposal provided the following scheme: title to all real and
personal property and'property rights held by the Government of
TTPI were transferred to the Government of Micronesia; for three
years the United States retained its land use and retention rights,
subject only to the requirement that the use and retention "be
consistent with the public purposes of the United States;" after
three years all retention and use rights terminate, unless the
United States, under the Act, acquires "whatever rights in such
lands may be considered necessary for the public purposes of the
United States;" in any acquisition the price paid "shall be '
the current fair market value of the interest acquired, exclu-~
sive of any improvements made by the United States . . . and

less any amount . ., . previously paid, gratuitously or otherwise,
therefore;" U.S. government agencies were empowered to acquire
property interests (but none greater than a "fee on a conditional
limitation," the limiting event being the "absence for . . . five
years of the use of the land for public purposes") by purchase,
lease, exchange, gift or other negotiations; if the United States
could not obtain the property by negotiation, then it would submit
to the Executive a statement describing the property and interest
it wanted, the public purpose and the fair market value, and the
Executive would submit a bill to the Congress of Micronesia re-
quiring the conveyance of the property; the bill would be submitted
to the Congress if in session, or, upon the request of the United

States, to a special session of Congress, which could: (1) pass
the bill, or (2) pass a bill conveying the land but submitting
the question of fair market value "“to the paramount court of Micro-
nesia," or, (3) fail to pass a bill at the session at which it

was introduced in which case the United States would "have the righ
to proceed in accordance with the established Federal law and "
procedures with respect to the acquisition of property or interest
in property with the right of appeal under said Federal law and
procedures to the'"Ninth Circuit; if privately held land is taken
and the owncr disagrees with the fair market value detérmination,
the United States would also procced in accordance with established
Federal law.
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usual rules about one Congress binding another and the
apparently plenary power of the United States over terri-

tories. But cn this particular point Learned Hand expressed

o e
the view in United States v. Village of Highland Falls—= S %;‘Q
W
that even if the United States had promised to surrender its éﬁ‘ry
a3

power of eminent domain with respect to a particular project
within a state, and even if that promise had been supported
by valid consideration and appeared in all respects to be
a contract, "it would not have tolled the [Federal Govern-
ment's] power of eminent domain . . . [for] that power like

other constitutional powers not even a legislature can sur-

render." And in Pennsylvahia Hospital v. Philadelphiagé/ the
Supreme Court said that "the Stateé cannot by virtue of the
contract clause be held to have divested themselves by con-
tract of the right to exert their governmental authority in
matters which from their very nature so concern that authority.
that to restrain its exercise by contract would be a renuncia-
tion of power to legislate for the preservation of society and
to secure the performance of essential governmental duties."”
The power of eminent domain was held to fall within this doctrine.
3. If the United States will not or cannot bind
itself not to use the eminent domain power in the Marianas, a
number of fall-back positions ought to be considered. Roughly
in order of desirability these would include provisions in the

Compact which would:

92/ United States v. Village of Highland Falls, 154 F.2d4 224, 226,
cert. denied sub. nom. VolKkringer v. United States, 329 U.S. 720,

(1946) .

93/ 245 U.S. 20, 23 (1917). 018341
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-- require the Marianas government to approve
any taking (perhaps only of land or only of land over a
certain acreage); this would give the local government a
powerful economic and political stick against the United
States;

-— allow the local government to prevent a tak-
ing by affirmative vote of the legislature and approval of
the executive; this shifts the burden of action to the
Marianas;

-— allow the local government a veto as above,
but in addition require it to state its reasons which would
be reviewable in court; this provides some protection for the
United States against being held up solely on the issue of
compensation;

-=- permit the United States to exercise eminent
domain only irn highly wunusual conditions, such as an actual
state of war, the conduct of which requires a taking in the
Marianas, or other circumstances in which all would agree the
taking was justified; this sort of standard could be molded to
meet whatever arguments the United States throws up at the
negotiations;

-- permit the United States to exercise eminent
domain but make the policies laid out in the Uniform Act bind-
ing on federal agencies acting within the Marianas and add the
requirements that the amount of the taking and the estate taken

be the minimum necessary to accomplish the purpose intended24/

94/ Department of Defense Directive 4165.6. 4 V(A) (3) (Sept. 15,
1955) provides that ". . . only the minimum amount of property
necessary shall be acquired" in any real property acquisition.
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(and make the taking reviewable in a local court before going
on appeal to the Ninth Circuit);altérnatively, the maximum
estate permitted to be taken might be a relatively short-
term lease with an option to renew, and special statutory pro-
visions permitting the award to reflect the unusual importance
the Islanders place on land could be sought;

-—- permit the United States to exercise eminent
domain but specifically allow review of the necessity of the
taking in addition to the usual review of compensation and
public use; and limit the estate the United States can acquire
to "a fee on & conditional limitation," the limiting event
being the absence of use for a public purpose for a period of
time (this could be added.to any of the above schemes too);
these limitations were contained in the Unincorporated Terri-
tory Proposal of l970;2§/

-~-allow the United States to exercise eminent
domain as it can elsewhere, but prohibit it from exercising
the power for military purposes (perhaps allowing certain small
takings) on the theory that the crucial issue of military lands
has to be settled forever before the Compact is presented to
the people.

Plainly, the ideas présented here can be com-
bined in other ways as well.
cc: Mr. Lapin

Mr. Carter
Mr. Mode

95/ The proposal is similar to the Commonwealth Proposal except
that it does not specifically permit the United States to proceed
in accordance with established federal law; instead it appears to
contemplate a direct appeal to the Ninth Circuit from a refusal by
the local government to order conveyance of the land; on such an
appeal the court will "make a final decision, binding on all par-
ties as to necd or valuc, or both, as may be appropriate in any
particular casc."
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s s brovision,  Section ot of Pub, Ran Praneisca, 1970, 99 Cal liptr. D08 e
L.out i provided anopad fant s tAny A Gl
¥ fo or  dnihilitie s ew enistingg under Diecision of Court of Appenal in earlivr
e Aebs e partions thereot G net he procecding to review contention ol con-
atfeeied by e pepeal ot ~eh prier Act ordemnoer that superior court had nhused
portions (hereal aeder this section (re it dizeretion and peted in eacess of ju
foealing sertion . S et of this tithe, see- Fisdiction by denying condemnors notion
Forn 11D of Ttte 2L sl ectiag ot ol T for writ ot assistuanee Fur  possession of
the Ly propeviy didonet preclade superior eonrt
Poopidutive  Histors. or  ejrislative frow Considering condeinnes’s colllentiogs
Nisbory stdod prurpneee U Pt da ST 6 see Ehad notive of  reinovil wis prematurely
oo b Cide Congg ol At News, pooponven sod that condemnee wis entitlnd to
HAWIN relovition assistauee, 1.

BRI Buililings, straciures, and improvenients

fw) Nulwithnbunding awnd other provision ol law, it the head of a Ied-
Cril apeney acyuires any interest in real property in any State, he shall
aequire ol heast an ciuad interest in adl buildings, structures, or other im-
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PUBLIC HEALTH AND WELITARD

42 § 4652

provenments located upon the real property so acquired and which he re:
quires to be removed from such real property or which he deteraines will
be adversely aflfected by the use to which such peal property will be put.

(hy(l) Flor the purpose of deteraining vhe just compemuition 1o he
paid for any huilding, stracture, o pequired o be
acquired by subsection {a) ob s seetion, svuelo puilding, strueture, or
Binprovement shall bhe decied L o part ob e e ol property 1o

ather improveinent
other to
e acquired notwithstanding the Pieht ur oblinalion Of ot Lonant, as araingt
i th s oreal property, to remayve cueh buaild

at thee espiration of Wi term, and the
sueh builcing, straciupe, or iproyement con
vitlie o1 e Feal propecty to e

Liidding . stiuebuare finproycinent for re
whichever is the preater, Ghntl be paid

the owner of auy other interest
or improseient
which

ing, strueture,
faie marhet value
fributes (o the fair mancket
Fair anarket vadue of
movil trom the real
to the tenant therefor,

(2) Payment under this subsection shall not resulr in duplication ol
any payments otherwise authorized by law, No such payvient shall be
made unless the owuer of the land involved diselaims all interest in the
jfmprovements ol the tenant.  In convideration for any siteh payinent, the
tenant shall assign, transter, and release to the United States all his right,
title, and interest in oand to suceh illlpl‘lb\'t'lln'lé;:;. Nolhing in (his subree-
tion shall be construed to deprive the tenant of any rights to reject pay-
ment under this subgection and to obtain payment for such property inter-
in accordunce with applicable Jaw, other than this subscetion.
209, Jar. 2, 10710, §4 Stat, 1905,

i S Cole
NI,

acquired, or the
sareh or

property,

ests
Pub.l. 91-6146, Title I, §

Legislative  Blistory, Por
history and purpose of Tubll.

Topristitine Conye anid AdmNews, pe

Gt GG, see
g 1033, Expenses incidental to transfer of titte to United States

fhe head of a Federal ageney, a8 s00n A8 priccticable after the date
of payment of the purchase price or the date of deposit in court of funds to
satisfy the award of conmpensation i1 @ condemnation proceeding to acquire
real property, whichever is the eartier, shall reimburse the owner, to the
oxtent the head of such agency dee ns faic and reasonabie, 1oy expenses e
necessarily incurred for—

(1) recording fees, transfer taxes, and similar expenses incidental
to conveying such real property to the IThited States;

penalty cosls for prepayment ofany preexisting recorded
< maortgage entered into in good faith encumbering such real property;
and

(3) the pro rata portion of real property taxes paid which are
allocable to a period subsequent to the date of vesting title in the
United States, or the clfeetive date of possession of such real property
by the United States, whichever is the carlicr

Pub.l. 41-646, Title 11, § qod, Jao. 2, 1071, 8 Stat. 194G,
‘lmuixluti\o Itistory. For  temslative 100 U Cade Comgs, and  AdnuNews, .
histary und purpose of Pubn . 91 616, see DN

g 40651,

(a) The Federal court having jurisdiction of & proceeding instituted by
4 Federal ageney to acquire real property by condemnation shall award
the owner of any right, or title to, or interest in, such real property such
sum as will in the epinion of the court reimburse sueh owoner for his rea-
sonable costs, digbhursements, and exXpenses, including reasounable attorney,
appraisal, and enginecring fves, actually incurred because of the condemna-

Litigation expenses

tion proceedings, if--
(1) the fhnd Judgnent is that the iPederal ageney cannol acquire
the real Proporiv Dy condemnation or —
T2y the proece Tiny is abandoned by the United Stales,

e e
st prud: ant o oubscetion tiv) of i seetion shall
ageney ror whose Lonetit the condemna-

HEN

(b)) Any award
be paid by the head ot e Pederad
tion proceedings was instituted,
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enderving @ judginent for the pihnin’
1346(a) (&) or 1401 of ‘Titl:
ol property Ly & Foderad aner
nt of any sueh pr()(-(-mlim'.
a part of sl

(¢) 'The court r
hrought under gection
peseation for- the taking
General effeeling i settieme
award or allow to sueh plaintifl,
prent, sueh suin ds will in the apinion o
reitphurse sueh plaintirf
prenses, ineluding rensonabile attorney, :
actually ineurred because ol such procecding.
l‘nh.l“'!pl-t;-ﬂ;, Tithe 161, § S04, Jan, 2, 1071, 84 Sttt

~ion it Natiosedd

Fov A

Pub.t.. 91 Gi6,

HE
[ the court or !t
tor his reasoniable costs, i
:nmu':uim\, an

Leielntive  Blistory. In-;:i:wluliv«‘
L Tt i Ny recover T

hictary sd puvpose ol i e 3
“l)“ (o Conde Cang and  AdpuNews, b ney. .||n|_»1.u~.d
I) curred i preoe
. Fersoens entitled . ) ! .\'rlll,illlll Co. v
{opdowner awarded compensidion far Sd Otk
tahingg of 168 acre trael of Lt for inchu-
g 1605, Reqguirements for uuniform jamd aegqm
incidentul 1o (ransfer of red

expenses

ments of
fgation cxpenses inee

payient of it plain ciases

N(»t\\'i\hsl:\mling any other faw, the head of & P
approve any progrant oF project or any grant o, o
with, a State agency under which Pederal e
available to pay all ov part of the cost of any progiut.
result. in the acquisition of real property on and
wnless he roceives sutisfactory assurances ff’(;m Bl
(1) in acquiring real property it will he wsue

tent 1;1':xclic;1hlo under State law, by (h‘o‘lu;..
seetion 4651 of this title and the provisions o

tile, and ‘ o
will be paid or NG

(2) property owners n
penses s specified in gections 4553 and dnod
i g . R
Pub.l.. 91--646, Title 11, § 305, Jan. 2, 1971, s
fteferences in Text. CThis subelmpter’, ”.\'(ulh ‘K:’u'»"
referred tooin introductory text, !w-unl i ,““.' r'n ;..\..‘
(e oripinad cthis title, meaning e 1 vr.lll \ih.ll ""f b
[ nitor Retoeation Assistianee e Y
ol Do ,‘.L"ilni.\i(iun Policies Aot of (VI

tenl Property )
. Sl e 11 is elassifid to_this
snhehapter, repeiled 71 SuTd af
this titde, section 1ot oL amd e
tion HUG of Tite 33, and caneted |»_1'n\'|;~u-|!.<
seb ont s i noete nider sevtion fnl of this

it »
‘l‘l.§£:|'t-<-li\'(w Date.  Section as (‘nnll\l'-ll:_]‘." ax i pers
applivible to all States ng‘tor July 1, !'.n.!, _:n!nl Cotngts e
Hhut uutil sueh dute applicable to a State |'|‘-‘1-.l (NN
to eatent the Siute bs able under its Liews oo “'l"- . e
to coutply with this scction, se¢ settion f;ll‘.h.\;"x’{'-v\lll :
al Asrens .

of Pahd. W [N .s'\‘.lv out as a note
Junl of tns title. . ) ",
Tistory. Por  legisiative

o0 1
vuder section
fegisladive

Hoevies
Phingsta o

history aml purpost of Puln b 91 i 80 ation T
1970 U.S.Code Cong and  AdnNews, e itted te
HRO. dures =
eaiat, el

e ternpiningy 1.

wpreney o

intorin oo
shoatid et
the i

pytows
a2 s

Index to Wotes

Review  ®
Siate law 1
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. 5
ety so dequired and which he re- (¢) The court rendering a Jwdgment for (he plaintiif in a proceeding
Gperty or which he determiney will brouzht under section 146 (a) (2 or 1491 of Title 28 awarding com-
teh such real property will he put. pensation for the taking of property by a Pederal agency, or the Attorney
iy the just compensation to he Generad effeeting o setlement, of any such proceeding, shall determine and
ther hmmprovement required to he award or allow ta sueh PLEBET, s a0 part of -mich judigment or settle-
“tton, such building, strueture, or ment, such sam as will i the opinion of (he court or the Attorney General
be a part of the real property 1o reimburse sueh plaintify for Liy reasonable costs, dishuarsements, and ex-
robligation of o fenant, as apuingt penses, including reasonah e wtorney, appraisal, and engineering fees,
sthproperty, to remoyve such ikl actually incurred hecanse of sieh proveeding,

expiration or iy term, and the Pob b9 G56, binle 1L § 20y, gan Co0RTEH N Stat, a0,
strueture, or fmprovenent con Legishotive s, er s Btive e b National Seashoere was entitled to
eal property to he acquired, or {ie Wisbon s ok ot poses o0 abd, )6 A e er teianable costs by way of attor-
Fuctire L Lo ' B0 LR Cade i and Lodiy, Newes, Ppeooness appransad ol enpineering hees in-
€ ‘”l'. or Improvement for g N, curred in procecation of case. Denhes
et oS the greater, shall be paid Lo Pernuas culled Paa Land Cooove 1005 0 CLOLIOTE, 150 0,

it ner we e compen. ation g
balotigs o 168 qere draet ol Lyl for el

IR

hall not resolt in duplication of

Lew.  No sueh payment shall hoe HOIGOL Beqaivements tor gaifoem Lurd acquisition policies;  pay-
dved disclaims g interest in (he et of capenses incidenial (o {ranster ol real property to State;
ration for any such payvment, the PROYEBe 0l oF HERGion en e es 0 cortain eises

to the United States al) his right,
cments. Nothing in {his subsee-
nant of any rights (o reject puy-
bivvnrent for suehn property inler-
other than this stuhsection.
Y71, 84 Stat. 1905,

; UR.Cude Cong, and AdnNews, |,

Notwithstandiag any other law, the head of a I'ederal agency shall not
APPTOVe any progrion ar project or any grant to, or contract or agreement
with o Neadle ageney under which PFoderad financinl assistance will be
availiable 1o pay all or purt of 1he cost of any progran or project which will
result in the acquisition of real property on and after January 2, 1471,
unless he receives satistactory assurances from sueh State agency that——

(1) in aequiring real property it will be guided, to the greatest ex-
tent practicable ander State law, by the land acquisition policies in

fer of tithe to United States section 4651 of this tille amd (ho provisions of seetion 41652 of this
‘oas practicable after the date . titde, and

e of deposit in court of funds to (2) property owners will be puid or reinibursed for necessary ex-
‘demnation procecding o acquire penses as specified in scections 4633 and 4654 of his title.

all reimburse the owner, 1o the Pub o S 1-646, Ticke 1M, § 306, Jun, 2, 15T, 84 Stut. 1906,

and reasonable, for expenses e Beferenees in et “This subiclapler™, 10 State law

nloin ‘The ruling of New York Attorney Gen-
s itle 1 eral that ander New York law the state

Yeferved to i ittroductory text, »
the erisgingl “this Gitle”, g0

and similar expenses incidental of  Pnitorin Relovation Ao odonee and wgrencies enntd ot bpartwipate in cost-
United States: Real U-cperte Acqmisition Poieies Aol of farnnr under this chapter, offotive Jan-
C e 4 0 Saeh Tide 111 G clivs atied 1o [his - 107 did nol preclude New York

E i under presdannary 2,
anlritels from complying with this
where whoele rationale of Attor-
tienersl was premised on existenee of

‘Loof any preexisting recorded subelaptor, repenied sections bomng o
‘neumbering such r . . thiz Lithe, section LI of THhe L nd sie-

Cring such real property: tion Dc ol Fitke 38, and cnseted payvic dens
Set out as 0 note under soction dudh! of Uis

wr Vv feay ot i tithe a cosd shariug requircment whiclh he saw .
property taxes paid w hieh are Elfective Dade.  Soetion as complidele as e rind viatle noior New  York law, [
‘he date of vesting title in the applicide to wl Nlates after ) Lo 1dsy and Comptroller General thereaflter intoer.

: i
but witsl sueh date applicable 1o 0 St preted s ehapter to o anean that there

108%084] such re oy . : { i
possession of such real property Loentent 1the N iy abile under its laws Wit sueh requirement for said agen-

) arlier, to comnly with this section, see Han  eies. Larnes v Tareytown rhan lenew - _L'.". J_'k_:.
S D R TP 906 S2Eh) af Pubi bl U1 G, SOt ont as g nete Apeney, ILCNY 1972, 8 . Supp, 262,
| 84 Stat. 190¢6. under scction 0k of fhos ithe, 2 lesiew
NSOCode Conge . . P ive it i escindative ~ 06 .
PENCode Cong ana Adm.News, p, ) i’llh;’\'\ j'l",‘ " 1i !"_"‘i p l"lr (;"‘f'“’,‘””‘" Biispbrced peeson who was denied relo-
gLiet Y el purpose ol Pab b 91 616, e vation Linancial assistance wouhl bhe per- (1
170 U R Cede Cong: and A News, g .

titivd  to by sate sigency  proce-
dures simce o apparently did not et
extd and wies entitled o ask for rede-
‘noof g broceeding instituted by PO termination of the devision of the stite
by ¢ \ 0 .. O peney o dicectly from 10D whicl should

¥ comdemnation shadl award fntorm the displaces ta which officinl she

AN

oSt in, sueh real property such Index to Iotes hhnn[vl n.ln!r«lﬂ:.x hf'r‘ :xmwulnfrum (ln-ni:nll‘ of
aburse oy . I, . e faneinl assistannee, arnes v, ‘ar-
' urse ‘-‘Hkh owner for his rog- feview  © tylown Urban Renownl Apeney, DLCNLY.
neluding reascnable attorney, State hew P72, 808 P Supp. 262,

rred because of (he condemunq-
Pederal agency cannot acquire

e United States.,
Bon ) or this section shall
Cwhose beueflit (he condetnn-
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(b) Section 401 (a) of the Anti-Smuggling Act, as amended
(19 U.S.C. sec. 1709(a)), is hereby amended by inserting "Micronesia, "
immediately after '"Johnston Island."

(c) Sections 542, 544, and 545 of Title 18 of the United States Code
are hereby amended by inserting "Micronesia, ' immediately after
"Johnston Island," each place it appears therein,

(d) For the pufpose of the Tariff Sc‘hedules of the United States,
Micronesia shall be entitled to the same privileges as the insular
possessions of the United States which are outside the custom
territories of the United States.

(e) This section shall apply with respect to articles entered or
withdrawn from warehouse, for consumption after the effective date

of this Act,
a\

Tee % Teope:
VS, Dawerdereded leedboey TOEEST )y g

SEC. 405. (a) The title to all property, real and personal, owned
by the Government of the Trust Territory of the Pacific Islands, and
all interest including rights of use in property held by the Government
of the Trust Territory of the Pacific Islands, are hereby transferred
to the Government of Micronesia, including all right, title, or interest
of the Governament of the Trust Territory of the Pacific Islands in
tidelands, submemrged lands, or filled lands in or adjacent to the islands

of Micronesia. The term ''tidelands, submerged lands, or filled lands"
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shall have the meaning ascribed to it in Section 1(a) of Public Law

'88-183 (77 Stat. 338), but shall not include any such lands which by

local or customary laws or rights are held in private or communal
ownership.

(b) During the three year period referred to in subsection (c),
nothing herein shall impair the existing agreem?:nts between the Trust
Territory Government and the United States Government or any égen'cy
or instrumentality thereof insofar as they relate to land use and reten-
tion, and the Government of Micronesia takes all such land as set
forth in Section (a) above subject to such agreements; provided,
however, that such retention and use will at all times be consistent
with the public purposes of the United States.

(c) (i) Within three years from the effective date of this Act,
the retention and use rights of the United States Government covered
by subsection (b) shall terminate, unless, within that time the United
States proceeds to acquire, in accordance with subsection (d) or (e)
hereof, whatever rights in such lands may be considered necessary
for the public purposes of the United States.

(ii) In any such acquisition, the amount to be paid for the land,
or interest therein, shall be the current fair market value of the
interest acq—uired,&less any amount or amounts previously paid,

gratuitously or otherwise, therefor.

018349
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(d) The departments and agencies of the United States Government
are hereby authorized to, and may acquire real property or any interest
in real property, including any temporary use for public purposes in
Micronesia, in accordance with provisions of this subsection and
subsection (e).

. 4 (i) In no event may the estate in property sought to be acquired
by the United States be of a greater quantum than a base or determinable

fee. The limiting event which will terminate such a fee will be the

cessation for a period of five years, of the use of the land for the
public purposes of the department or agency for which it was acquired.
Upon termination, fee ownership in the land shall revert automatically
N to the person, persons or entity from whom it was acquired, or their
heirs, or successors.

(ii) At least one month prior to any regular session of the
Congress of Micronesia, the United States may present to the Governor
of Micronesia a description of any land in which it wishes to acquire
an interest together with a complete statement of the nature of the
interest sought to be acquired, the full justification, in the public
interest, of the need for such interest and a detailed appraisal report

J— of the fair market value of the interest, prepared by qualified independent

R
2 o

H
LY ol

appraisers. «

018350



46

(iii) The Governor shall thereupon prepare and immediately submit

to the.Congress of Micronesia, for consideration in its regular session,
a bill which will contain a description of the land in which the United
States wishes to acquire an interest, the nature of the interest,
together with a complete statement of justification of the publi¢ need

b for such interest, and a detailed appraisal of the fair market value of
the interest prepared in accordance with paragraph (ii) of this subsection.

(iv) Upon the request of the United States, the Governor shall

call and submit to a special session of the Congress of Micronesia
any bill otherwise covered by subsection (iii) hereof. The Governor

shall, upon request, also include such a bill with any other business

; for which a session of the Congress of Micronesia may be specially
T called.
(v) In the event the Congress of Micronesia agrees with the need
e for the acquisition by the United States of the interest in any particular
- _
s piece of land sought to be acquired, and with the appraisal for the
, value of the interest, it shall pass the bill, or that part of the bill
relating to that particular piece of land, and the bill, or the part
thereof passed, shall become law, binding as to such interest, on
e .
o all parties.
{_"’j':
" ' 018351
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(vi) In the event that the Congress of Micronesia agrees with the

need for the acquisition by the United States of the interest in any

particular piece of land sought to be acquired, but disagrees with the

appraised va.ue of the interest, the United States shall be entitled to
immediate possession of the land in question; but the parties shall
proceed forthwith to attempt to agree upon the question of value.
If agreement is reached, the bill shall be appropriately amended to
reflect the agreed upon value, and when passed shall become law.
If no agreement can be reached then the value question shall be
submitted immediately to the highest court of Micronesia which will
then proceed to determine whether the price proposed by the appraisal
represents the fair market value. In order to assist in making this
determination, such court may, in accordance with such rules as it may
promulgate, convene a special jury of Micronesian citizens from the
district in which the land is located to render an advisory verdict on
the question of fair market value. The decision of the court shall
be final, subject, however, to review, on appeal, by the United States
Court of Appeals for the 9th Circuit, as provided in subsection (vii).
(vii) In :he event that the Congres.s of Micronesia fails to act

on a bill in the session at which it has been introduced or disagrees

018352



Jo— : L8

5. with the need for the acquisition by the United States of the interest

in any particular piece of land sought to be acquired, or in the event
that the United States wishes to appeal from a final decision of the

! highest court of Micronesia rendered in accordance with subsection

(vi), then an appeal may be taken to the United States Court of Appeals

for the 9th Clircuit,};which shall entertain such appeal in accordance with

such rules as it maly prescribe and shall make a final decision, binding

on all parties either as to need or value, or both, as may be appropriate

in any particular case.

(e) After the effect-ive date of this Act, no privately or communally
owned real property, or use rights in such property in Micronesia
B may be transferred, sold, alienated or leased for a term in excess
of ten years to non-residents or corporations owned or controlled by
non-residents of Micronesia unless such transfer, sale, alienation,

or lease is first approved in writing by the majority vote of a

] commissior. to be especially established for that purpose in accordance
¥
o with the laws of Micronesia.
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-%l‘ SEC. 406. The Public Land Laws of the United Stateé shall not
apply to land, if any, ceded to the United States, but the Congress of
the United States shall enact special laws for its management and
disposition.

SEC. 407. The territorial sea of the islands of Micronesia shall
be delimited in accordance with the laws and treaties of the United
States, and shall not exceed the limits maintained by the United States
in its internazional relations. All laws and treaties of the United
States of general application regarding navigable waters, the territorial

sea, the high seas, including but not limited to the contiguous zone and

the continental shelf, and fisheries shall be applicable with respect to

Micronesia.

MISCELLANEOUS PROVISIONS

A
'LE SEC. 408. Upon the effective date of this Act the President is
authorized to appoint a Comptroller for the territory af Micronesia.
He shall have the same duties and authorities in Micronesia as those
prescribed by Public Law 90-497, 48 U.S.C. 14224 (Supp. IV, 1965-1968),
‘fuﬁ for the government comptroller for Guam.

j SEC. 409. Upon the effective date of this Act, no employees of the
Government of Micronesia shall be appointed as Federal employees as long
as they are employed by the Government of Micronesia. Those Federal
employees who, on the effective date of this Act, have served one year or

—
4?% less under their then current transportation agreement shall be terminated

g .

BN as Federal employees upon the expiration of that agrcément. Those Federal

- 018354
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employees with less than one year to serve under their then current
transportation agreement shall upon completion of that agreement be
offered not to exceed one additional year of employment as Federal
employees.

SEC. 410. No person who advocates, or who alds or belongs to any
party, organization, or association which advocates, the overthrow by
force or violence of the Government of Micronesia or of the United States
shall be qualified to hold any public office in Micronesia.

SEC. 411. Paragraph 29 of subsection (a) of section 101 of the
Immigration and Nationality Act (66 Stat. 163, 8 U.S.C. 1101(a)(29) is hereby
amended by inserting "Micronesia," immediately before '"American Samoa,"
where it sppears in the paragraph.

SEC. 412. All appropriations made to or by the Government of the
Trust Territory of the Pacific Islands prior to the date this Act becomes
effective shall be available to the Government of Micronesia.

SEC. 413. The President of the United States shall appoint a com-
mission of seven persons, at least three of whom shall be residents of
Micronesia, to survey the field of Federal statutes and to make recommenda-
tions to the Congress of the United States within twelve months after the
effective cate of this Act as to which statutes of the United States not
applicable to Micronesia on such date should be made applicable to
Micronesia, and as to which statutes of the United States applicable to

Micronesia on such date should be made inapplicable.

o
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SEC. 414. The laws of the Trust Territory of the Pacific Islands in

force on the effective date of this Act, except as modified herein, are
hereby continued in force, subject to modification or repeal by appropriate
authority. Whenever the terms "High Commissioner", "Deputy High Com-
missioner" and "Trust Territory" or "Trust Territory of the Pacific
. Islands" occur in such laws, they are amended to read "Governor",
. "Lieutenant Governor", and "Micronesia".
L, SEC. 415, There are hereby authorized to be appropriated such sums
/;fg as may be necessary to carry out the provisions of this Act.
. SEC. 416. (a) As soon as possible after the enactment of this Act,
f the President of the United States shall certify such fact to the High
Commissioner of the Trust Territory of the Pacific Islands. Thereupon, the
e High Commissioner shall, within thirty days after receipt of the officiél
;-? notification of such approval, issue a proclamation for a referendum to be
T held not to exceed ninety days later, on the following proposition:
""Shall the peoples of the Trust Territpry of
the Pacific Islands join in a political as-
——
Lo sociation with the United States as pro-
s . vided in the Act of Congress, approved
» known as the &L
(date of approval of this Act) gg
Micronesian Political Status Act." 23
e <
C (b) The High Commissioner of the Trust Territory of the

Pacific Islands shalf, within thirty days following the referendum, certify
the results to the President. If the President finds that a majority of

the legal votes cast at the said «2ferendum are in favor of adopting the



52

proposition, he shall issue a proclamation sO stating and this Act shall

become effective upon the date specified in his proclamation. In the event

the foregoing proposition is not adopted at the sald referendum by a majority

of the legal votes cast on said submission,none of the provisions of this

Act, except the provisions of this section, shall be effective.
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(c) Sections 542, 544, and 545 of Title 18 of the United
States Code arc herchy anciided by fnserting “Micronesia", inpediately
after "Johnston Island", cach place it appears cheredn.

(d) For the purpozer of the Tariff Schedules of the

United States, Micronesia shall be entitled to the srue privilegcs as

.- e —

the insular pe :czsioﬁc_of the United States which are outside the cuctoﬁ
territorfce of the Unitel States, =

(¢) Thic section shall apply with respect to artlcles
entered or vithdrame from wareiouse, for consuvapticn aftrer the effective
date of this Tigle.

SEC. 367. The Ixccutive Asuthorlty of the Govervment of lMicroncsis
shall wmalke to the Presldeat of the United Stateg or Lids delegate an
annual report of the treasactions of the Government of Micronesia for
trancidgelon o the Congrese of the United Stutes and cuch othey reports
at euch othor tiuos ag wuy be vequived by the Congrans or unde applicablc
Pedeval lear,

»

\{%QOXQ\

GOVERIITERT PRCPERTY
SEC. 38l. (&) The title to &l11 preperty, recl cad personsl, owncd
by the Govervaent of the Trust Tervitory of the Poeific Islands, and sll
interests in such property including rights of uze and including all vighe,
title, or intexcot of the Goverrment of the Trust Tevritory of the Pacific
Islands f5 tidelands, submerp: . lends, or filled laads in or adjecent to

the islaids of Hicronesia, held Ly the Government of the Trust Territory
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of the Pacific Telands, are hercby transferred to the Government of -
Micronesia. The terma "tidclanda,'submergcd lands, or filled lands' ghall
have the meaning ascribed to it in Scction 1(z) of Pulilic Law 88-183

(77 Stur. 338Y. This cubsection shall not apply to any dntereat in
lands, which intercst by lecal or cuctomary lawvs ox rights 1is held in
private or corxunal comagrehip,

(b)  During the thice-yeor period referred to in
subsection (c¢), nothing herein chall impair the cxiciing agrecuwents
between the Trust Territory Govermient and the United Stateg Guvernment
or any agency or jastrumentality thereof insofar ae they relate to lend
use and retenticn, and the Govermment of Micronesis tekes all such land
as sct forth in cubsection (&) zbeove subject to such agrecments; proevided,
however, that such retention and vee will at all tiwes be coneistent with
the pubiic purpencs of the United States.

(¢) (L Bithi: three years frem the cffective date of
ghis Titlc,_the retention ond vee rights.of the Unitcd Statea Government
covercd by subzection (b) shull terminaté, unless, within that time the

United Stotes proceeds to acquire, in accordsuce with subsection (d) or

(£) hereof, vhatever righte in such lands may be considered necessary for

the publigwpugpoacf_pf_thgmUnipeQ Staoten,

N (2) In eny sucﬁ acquisition, the amount to be
paid for the proserty, or interest therein, shall be the current fair
market velue of the interest acquired, exclusive of any improvements
made by the United States or assigna, and less any smount or amounts

previously peid, gratultously or otherwice, therefor.

- * n-21
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(d)

apencies, are hereby

in Microncola propevity

CempOyisy ey v

Such projerty, fncduding that cwned or controlled by priv

the Coverrment of Micronesis, way be ncgulred under thig

B S A R R

The United States Govervment its deparvtments and

wthorized to, @nd may acquirce for public purposes
or any interest in property, inciuding any

LA (’]\":;- ¢ p Ce L"\-l '“‘\(1 4~u1 v \(fjo” (f
ste pearties or

subscction by

purchase, lease, cxchange, girt, or othereige under such terms and

conditicns as nmuy b2 negotiated by the

in subscctien ().

parties, gubject to the limitstions

M ono Coent nay Lt eotate in property sought to bLe

sequived by the Usincd States be of & grecter quantum than o fee on 2

conditiona: Liwitacion, The linduing cvent val

.

¢h will iterminate such a

fee shall be ¢he eheence for a peeied of five yearn of the uae of tre

- U T, T v PSP Y RPN § PO I 4 R R I PIr R, e A i 15
land for public purpescs of the Unitee Stalcs Crecarnaend

tion, foo ounexahiip

peyeon, oS ean or

GUCCESRCT! .

(f)

. . .
catity from vhow LU was &

Upon term™

in the isnd shell vevere sutomaticeslly to the

ceuired, or thelv belrs, ov

3

In the event the United States is wnshle to ecquire

roperty ot an interest in property by neg oii“ffon {n accordance with
P Y ! 3

gsubsccticn (d), ¢hen L wmay acguirae property or an

inteyre: ¢ therein in

accordance vith the follawdng proceaeye:

of the Conprecs aof

Exccutive of Microuncsia a

wishes to acqulve on

(1) At leact one month prieor te any repular sossion

Lieroncuia, the United States may present to the

statement doseribing the property in which 1t

interast includlng thevein the nature of the intercst

- ©op-22
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gought to be acquircd, the public purposes for gsuch interest, and a
detailed appraisal report of the fair market value of the interest
preparcd by qualificd indevpendent appraisers, The Executive shall thore-
upon prepare and immediately submit to the Congress of Micronesia, for
consideration in ifts regular session, a bill incorporatin; the statement
and requiring the conveyance of the property or interest or both therein
to the Unitecd States.

(2) Upon the request of the United Statce the
Execcutive shall immediately call and submit to a apecial sessicen or submit
to a regular or special session alrveady convened of the Congress of Micro-
nesia oy bill otherwise covered by subsection (1) hereof.

(3) In the event the Congress of Micronesia agrees
with the need for the scquisitlon by the United States of the property
or any interest in property sought to be acquived, and further agrecs
with the appralsal for the value of the property or intercst, it ghall
péss the bill, or that pari of the bill velatiung to that perticular piecé
of land, and the bill, or the part thereof passed, ghall become law.

(4) In the event that the Congress of Micronesia
agrees with the need for the acquisition by the United States of the
property or Interest sought to be acquired, but disapgrees with the
appraised value thereof, the United States shall be entitled to irmediate
possession of said propert; or right to exercisc its interest: but both
partics shall proceed forthuith to attempt to agree upon the question of
value. If agreement {s rcached, the bill shall be amended to reflect the

agreed upon value, and when passed shall become law. If no agrecment can
-

- 018361



be reached, the question of value shall be promptly submitted to the
paramount court of Nicroncsia vhich will proceed to determine whether the
price proposed by the arnraisal represents the fair wsvket value. To
assist dn makdng this deteraination, such court may, in accordance with
such procedures an it way by rules adopt, convenc a speclal jury of
Micronceia citizens from the geopraphical arca in which the propgsrty is
located to rendey on advisery verdict on the question of falr wmarket
value. The decision of the court shall be final, subject, however, to
further proccedingas and revicew as provided in subsectlon (5) and (6).
(5)  Tn the event an interest in private or
communally owvned propsrty ig acquired purzuant to subscetion (£)(1),

(2), (3) and (4) &and vhe owner or ouviners disasvee with the fair market
] {

(>

<
£
—
ot
°
.
-
~“a
Y
I
o
o
=
=
b
L
;
.
A3

ey review, the Unidted States shall procced

immeciately in.cccerdunce vith esteblislied Federal 1av and procedures to

have the fair worket value doternined with the vight of appecl under

sald Federal lir ond proceduves to the United Stgtoe Court of Appecls for

Ly
Is}
jant
hy
£t
.

the Mianth Ci
(6) 1In the cvent that the Fxecutive dees not

intreduce a bill as required by this gubsectien, er the Congress of

2

Micronesia {oils to act preaptly on o bill in the scecieon zt which 1t hus
been intreduced, or 1t doce not pasg the bill, or {t diuvagrees with the
necd for the acguicition by the United States of proparty or interest in
property cousht o be acyulvred, or in the event thot the United States

wishes to appenl from a final decinion of the paramsue.t court of Micro-

nesla rendered in accovdance with subscetion (4), then the United Statca
[4
« D-24
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chall have the right to procced in accordance with eatablished Federal law
and procedures with respect to the acquisition of property or interest in
property with the right of appeal undey ¢aid Federal law and procedures
to the United Staces Covrt of Appects for the Ninth Circulrt.

(7) .Final decisions of the United States Court of
Appeczls for the Ninth Circulc rendered in gceord see with gcubsections
(5) and (6) may be revieved by the United States Suprcie Court on petition

for a writ of certiorars in accordance wich 24 U.S.c. 2101,

o —

(g) After the cffective date of this Title, no privately
or cownunally owned regl property, use rights, or interests 1 guch
Property in Micronesia nay be transforred, s0ld, alicnated or lTeesed for
a term in excorwu of ten ycars to non~-residents, corporations ovwncd or
controlled by non-residentgy of Micronesia, or the United States Govern-
nment under the provicicns of subsection (d), except by descent or devige,

unlecs such transfcer, sale, &

nation, gift, or Jease iz first approved
in writing by the Rajorily vote of a comslision to be especially
established fron residents in the geographic area where the real property

is Jocated for that purpose in accorcance with the laws of Micronesia,

TITLL IV
PROVISIONS OF A TRARSITIONAL NATU R
SEC. 401. After the effective date of this Title, no employces of
the Goverrment of Hicronesis shall be appointed as Federal enployecs as
long as they are enploved by the Goveinment of Meronesia; except that

Federal auployees in the Governnent of Mlcronesia on the effective date

018363
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