
MEMORANDUM

October 5, 1973

TO: HOWARD WILLENS

FROM: MICHAEL S. HELFER

RE: EMINENt DOMAIN

You requested a background paper on federal emi-

nent domain for use in connection with the negotiations

between the United States and the Marianas on a new politi-

cal status for the Islands. This memorandum covers the

basic substantive and procedural aspects of the eminent

domain power, and suggests a position for the negoations

as well as several fall-back positions. Attached to this

memorandum are the following: The Uniform Real Property

Acquisition Policy Act; Section 405 of the U. S. Unincor-

porated Territory Proposal of 1970 (dealing with land);
J

and Section 381 of the U. S. Commonwealth Proposal of

1970 (dealing with land).

At present, the United States' position is that _--_

it does not have the power of eminent domain in the Maria-

nas. This position is apparently based on its view that e

it lacks sovereignty over the Islands. The question in

the negotiationswill be the extent, if any, to which the

United States: will have the power of eminent domain under

a new political status agreement. The Marianas' concern,
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of course, is that the power could be used t_ take from it

its most valuable and scarcest resource: land. This memo-

randum, accordingly, focuses on the eminent domain power

with respect to real property.

SUBSTANTIVE ASPECTS OF EMINENT DOMAIN

Generally: The power of eminent domain--the power

of a sovereign to take private property for its own uses--is

not explicitly granted to the federal government by the

Constitution. It was long ago held, however, that this

power is a necessary attribute of sovereignty,_ / and that

it is implied by the grant of other powers to the federal

government.--2/ The existence of the power is confirmed, and

its exercise limited, by the last clause of the fifth amend-

ment, prohibiting the taking of "private property . . for

public use, without just compensation."_ /

i/ E.g., Albert Hanson Lumber Co. v. United States, 261 U.S.

581, 587 (1923) ("The power of eminent domain is not dependent
upon any specific grant; it is an attribute of sovereignty,

limited and conditioned by the just compensation clause .... ");
cf. West River Bridqe Co. v. Dix, 47 U.S. 507, 531-33 (1848)

(power of eminent domain belongs to a State as a sovereign);

see also 1 Nichols on Eminent Domain §§ 1.13; 1.14; 3.1; 3.11 [i]

(rev. third ed. 1973) (hereafter cited as Nichols).

2/ Kohl v. United States, 91 U.S. 367, 371-74 (1875) ("The

powers vested in the Constitution in the general government

demand for their exercise the acquisition of lands in all the

States." (at 371)); United States v. Gettysburg Electric Ry.
Co., 160 U.S. 668, 681 (].896) (the power to condemn land "results

_r-om the powers that are given, and it is implied because of its

necessity, or because it is appropriate in exercising those powers")

3/ This clause requires payment to "an alien friend" just as
it does to a citizen of the United States. Russian Volunteer

Fleet v. United States, 282 U.S. 481, 489 (1931).
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The power of eminent domain rests with the Congress, and

statutory authorization is needed before the executive

branch can acquire property by eminent domain.i/ Under 40

U.S.C. § 257 (1970), however, any "officer of the Govern-

ment . . authorized to procure real estate . for . .

public uses, . . . may acquire the same for the United

States by condemnation, under judicial process, whenever

in his opinion it is necessary or advantageous to the Gov-

ernment to do so." A somewhat similar statute grants to

the secretary of any military department the authority to

have condemnation suits ]Drought to acquire interests in

land for "fortifications, coast defenses, or military train-

ing camps" and certain other purposes. 5/ These statutes

4--/Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 588

(1952); Catin v. United States, 324 U.S. 229, 241 (1945)

(owner ha--E--"]:ight to question the validity of the taking
as not being for a purpose authorized by the statute").

In addition, 41 U.S.C. _14 (1970) requires specific statutory

authorization before the United States purchases real prop-
erty, and thus has been interpreted to include any interest

in real property, 35 Op. A.G. 183 (1927).

Congress can delegate the power of eminent domain to

private corporations performing public functions, Cherokee

Nation v. Southern Kansas Ry. Co., 135 U.S. 641, 657-58 (1890),

and it has done so, e.g., 16 U.S.C. _814 (1970) (permitting

licensees of the F.P.C. to exercise eminent domain upon ap-
proval of the Commission'.;. See also Missouri ex rel. Camden

v. Union Electric Light & Power Co., 42 F. 2d. 692, 698 (C.D.

Mo. 1930) (upholding constitutionality of 16 U.S.C. §814).

5/ i0 U.S.C. :_ 2663 (1970) (also permits secretary to purchase
property for these purposes if secretary considers price "to
be reasonable," id. §(c)); see also i0 U.S.C. § 9773 (1970),

which gives the S--ecretary of-the Air Force power to condemn

or purchase p:L-operty for air bases under certain conditions.
According to Grant Reynolds in the Air Force General Counsel's

office, these statutes are not considered to grant substantive

rights to acquire property in the absence of explicit congres-
sional authorization. See also 41 U.S.C. _ 14 (1970); i0 U.S.C.

§ 2676 (1970) (prohibiting the acquisition of real property by

a military department unless "expressly authorized by law").
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permit the use of the eminent domain power to carry out

congressionally approved acquisitions even in the absence

of specific statutory authority to use the power for the

particular project.i/ Put the other way around, unless

Congress specifically prohibits the use of the eminent

domain power in approving an acquisition, it is available

to the executive branch, at least so far as the taking of

interests in land is concerned.

It is clear that the power of eminent domain

can be used by the federal government both within States

and within territories of the United States.7-- / Indeed,

because the governmental powers of the United States --

and thus the possible proper "public uses" of property --

are greater in a territory (where the federal government

has all its ordinary powers plus the general police powers

of a State) than within a State (where federal power is

limited to the powers granted it in the Constitution), the

federal eminent domain power theoretically has greater sweep

in a territory than within a State.8_ / The practical impor-

tance of this difference, however, is limited today because

the commerce and general welfare clauses of the Constitution

are given such broad scope.

O1831'7

6/ Swan Lake Hunting Club v. United States, 381 F.2d 238,

240 (5th Cir. 1967) (dealing with 40 U.S.C. _ 257 (1970)).

7/ Cherokee Nation v. Southern Kansas Ry. Co., 135 U.S. 641,
656-57 (1890) ; Kohl v. United States, 91 U.S. 367 (1875).

8/ Berman v. Parker, 348 U.S. 26, 31 (1954) (D.C.); Cincinnati

S--oap Co. v. United States, 301 U.S. 308, 317 (1937) (Philip-

pines); Puerto Rico v. Eastern Sugar Associates, 156 F.2d
316, 322 (ist Cir.), cert. denied, 329 U.S. 772 (1946) (P.R.)
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The power of eminent domain can be granted to

a local territorial government by the United States,E/ but

apparently this does not present the federal government from

exercising the eminent domain power as well.l--_0/ But, as noted,

if the United States does not have sovereignty over a

jurisdiction, it cannot exercise the power of eminent

domain over it, in the absence of a special agreement

granting it that power. I--I-/

9/ Under the old Organic Act of Puerto Rico, the power of
e--minent domain was held to have been granted to the local gov-

ernment by the grant of legislative authority to it, since the

power is "characteristically governmental and therefore not

dependent upon any specific grant," Puerto Rico v. Eastern

Sugar Associates, 156 F.2d 316, 321 (ist Cir.), cert. denied,
329 U.S. 772 (1946). Apparently it is considered unnecessary

to make an explicit grant of the power by statute, for neither

the present Constitution of Puerto Rico, or the Organic Acts

for Guam and the Virgin Islands specifically grant the power,

though all have just compensation clauses, see 48 U.S.C. _ 731d,

note (Supp. 1973) (Constitution of Puerto Rico, Art. II, § 9;

requires compensation for property "taken or damaged" and has

special limits protecting the press); id. § 1561 (Organic Act of

the Virgin Islands Bill ,of Rights); id. § 1421b(f) (1970) (Organic
Act of Guam ]Bill of Rights).

i_O0/Compare Guam v. Moylan, 407 F.2d 567 (9th Cir. 1969) (urban
renewal condemnation by local government) with United States v.

Friedman, 416 F.2d 945, 947 (9th Cir. 1969), cert. denied sub
nom. Herrero v. United States, 397 U.S. 973 (1970) (federal

condemnation for "the principal public highway of Guam").

i_/ 1 Nichols _ 2.134 (under international law, the U.S. can

acquire territory and if the acquisition "results in a transfer

of political jurisdiction the property becomes a territory of

the United States and is subject to the exercise of the federal

power of eminent domain" (footnote omitted); in a foreign country,

the consent of the other government is necessary before property

is acquired; at one point by treaty the U.S. had the power of
eminent domain in Panama).
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Private PropertY: Though fee title in land

is often the property which the government seeks to take

by eminent domain, the power extends to other property as

well. The Supreme Court has said that the just compensa-

tion provision of the Constitution, and thus presumably the

eminent domain power, "is addressed to every sort of interest

,,].2/ and that property in this con-the citizen may possess, __

text means "the group of rights inhering in the citizen's

relation to the physical thing." The federal government

can take, besides a fee, l.esser interests and intangible

interests in real property'; improvements on real property;

and tangible and intangible personal property. 13--/ And the

federal government can take property owned either by private

persons or by a State or local government.14---- /

Questions as to what is property for Fifth

Amendment purposes, though ultimately a matter of federal

law, is usually settled by reference to local property law.l-_5/"

Naturally, just compensation is due only to persons with a

property right in the property taken. Thus generally a

tenant at will on property which is condemned cannot get

any compensation, nor can a "mere" occupant or licensee, for

such interests are revokable at will, and are said not to

12/ United States v. General Motors Corp., 323 U.S. 373, 378

(-7945 ) CD"

13/ 1 Nichols _ 2 i[i] [2]; 2 Nichols _§ 5 1-5 91 (rev third

ed. 1970).
O

14/ Oklahoma ex rel. Phillips v. Guy F. Akinson Co., 313 U.S.
5--O8, 534 (1941). There is ahint in dicta in West, Inc. v.

United States, 374 F.2d 218, 224 (5th Cir. 1967) that there

is an area of "state protected sovereignty" which federal emi-

nent domain cannot reach, though the area is quite narrow.

15/ United States ex tel. Tennessee Vallez Authority v. Powelson,
3-T9 U.S. 266, 279 (1943).
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amount to property rights. 16/ An interesting example of

this principle arose in Fleming v. United States, 17/ where

a citizen and permanent resident of Saipan sued the United

States for just compensation after the Navy Department had

taken from him 25,000 pounds of trochus shells. The shells

were undersized and the collection of undersized shells was

unlawful under the Trust Territory Code. The court held

that the plaintiff had no legal title or property right in

the shells and was due no compensation. 18/

One doctrine of property rights which depends

entirely on federal law and which may be of interest to

the Marianas concerns submerged lands. The federal govern-

ment's powers over navigation give it a "'dominant servitude'

• which extends to the entire stream and the stream bed

below the ordinary high-water mark."lg/ This means that the

United States need not pay compensation to a State which owns

the land beneath a wharf built on navigable waters by the

Navy;20/ and that the value of land as a port does not have

16/ 2 Nichols §_ 5.23[5]; 5.23[7]; 5.751 (rev. third ed. 1970);

see, e.g., Actcn v. United States, 401 F.2d 896, 900 (9th Cir.

1968), cert. denied, 393 U.S. 1121 (1969) (United States can-

celled a revokable permit; held, permit created no property
rights and I]o compensation was due); cf. United States ex rel.

Tennessee Valley Authority v. Powelson, 3r9 U.S. 266, 280 (1943)

(right of eminent domain in private hands is not property for

which federal government must provide compensation upon a taking).

17/ 352 F.2d 533 (Ct. Cl. ].965].

18/ The court thereby avoided the constitutional and jurisdic-
tional questions the case [:)resented, 352 F.2d at 537 n.7.

19/ United States v. Rands, 389 U.S. 121, 123 (1967) .

20/ United States v. 422,978 Sq. Feet of Land in San Francisco,

445 F.2d 1180, 1186 (9th Cir. ].971) (alternate holding).
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to be reflected in determining just compensation. 21/ With

respect to land under the oceans within the territorial limi-

tations of the United States -- an issue perhaps more impor-

tant to the Marianas--the law seems to be that this land

belongs to the federal government.22/ Thus no compensation

would be due for use of that land or the waters above it,

unless an exceptional rule were created by statute for the

Marianas. 23/

Yaking: The concept of a taking of property

is a crucial part of the law of just compensation, fo_ only

if there is a taking is compensation due. 24/ The question

typically arises when by law or regulation under the police

power the State or federal government interferes with the

21/ United States v. Rands, 389 U.S. 121 (1967). See also

United States v. Fuller, 409 U.S. 488, 493 (1973) (no compensa -°
tion need be paid "for that element of value based on the use of

[the land taken] in combination with" government land which the
owner had a revokable permit to use).

22/ 2 Nichols _ 5.798.

23/ Statutes already exist permitting transfer of the federal

interest in submerged lands to Guam, the Virgin Islands or

_nerican Samoa, 48 U.S.C.A. _§ 1701-04 (Supp. 1973) and to the

States, 43 U.S.C. _§ 1301-43 (1970), subject to certain condi-

tions and reservations of authority by the federal government.

The United States is prepared to bring the Marianas under these

laws. Statement of James M. Wilson, Jr., Deputy Representative

for Micronesian Status Negotiations at 7 (May i0, 1973). Further

research on the applicable law and possible alternatives will
be needed.

24/ On takings generally see Nichols §§ 6.1-6.4. There is a

doctrine of destruction from necessity, as to control a fire

or to defeat an enemy in combat, which limits in some cases

the requirement of just compensation for a taking, 1 id. _ 1.43,
1.44.

O183Z



9

use of property so as to make it less valuable than it might

otherwise be. The principles involved have been often stated,

though they don't help much in deciding whether any specific

governmental action amounts to a taking. The fact that the

regulation or law reduces the value of property is not alone

enough to require compensation25/ but if the result of the regu-

lation is to deprive the owner "of all or most of his interest

in the subject matter,"26/ or if the regulation "goes too

far"2-_7/ then it will be considered a taking of property for

which compensation must be paid.

Deciding in a given case whether government action

amounts to a taking under these principles is obviously diffi-

cult. But for the Marianas right now the parameters of the tak-

ing doctrine are irrelevant to its decision on its position

with respect to the federal eminent domain power. For either

the federal gcvernment will be able to exercise this power, or

it won't. If it can, then just compensation will be due upon

any taking, as that concept has developed in the case law

(assuming the relevent portion of the Fifth Amendment applies

or the Compact requires compensation). If the United States

cannot exercise the power of eminent domain, then its action,

if it amounts to a taking, would violate the due process

2_55/United States ex rel. Tennessee Valley Authority v. Powelson,
319 U.S. 266, 284 (1943).

26/ United States v. General Motors Corp., 323 U.S. 378 (1945).

27/ Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922) ;

see also Goldblatt v. Town of Hempstead, 369 U.S. 590 (1962) ;

United States v. Causby, 328 U.S. 256 (1946) (low altitude air-
craft flights over land amounted to a taking of an easement by

the United States for which compensation must be paid).
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clause 28/ (assuming its applicability) and the law creat-

ing the new political status (which by hypothesis denies

it the eminent domain power).

Far more important to the Marianas in prepar-

ing a position for the negotiations is the fact that it is

virtually impossible successfully to challenge in court a

decision by the federal government to take private property.

Given that the property will be put to a "public use, ''29/

the courts have consistently held that "the necessity, expedi-

ency, location and extent of taking property by eminent domain

are legislative and administrative questions that ordinarily

28/ The due process clause of the Fourteenth Amendment prohibits

a taking without compensation, Chicago, Burlington and Quincy
R.R. Co. v. Chicago, 166 U.S. 226, 241 (1897), so presumably the
same clause of the Fifth Amendment would too. To exercise a

taking, however, there must be an exercise of the eminent domain

power, Pennsylvania Coal Co. V. Mahon, 260 U.S. 393, 415 (1922) _
By hypothesis the United States would not have the eminent domain

power and could not take property, so its act of taking would

violate due prccess, e.g., Yara Engineering Corp. v. Newark,
40 A.2d 559 (N.J. 1945) (airport zoning ordinance held unconstitu-

tional as a taking which could only be accomplished by eminent domain)

With respect to the assumption of the applicability of the

Fifth Amendment to the Marianas, see Puerto Rico v. Eastern Sugar
Associates, 156 F.2d 316, 2;21 (ist Cir.), cert. denied 329 U.S.

772 (1946) (Puerto Rico's "state of social, economic and political

development is such that under [Supreme Court cases] Congress,

in the exercise of its broad power under the Constitution Art. IV,

3 to establish an insular government for Puerto Rico, cannot

deprive the inhabitants . . of the protection of the last two

clauses of the Fifth Amendment" (footnote omitted) ; dicta) ; Mora

v. Mejias, 206 F.2d 377, 382 (ist Cir. 1953) (under Compact,-

Puerto Ricans, as U.S. citizens, are entitled to the protections
of the due process clause).

29/ See pp. 13-14 , infra.
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are not subject to judicial review."30/ This means that

Marianas' land owners whose land was condemned could have

no expectation in the ordinary situation of prevailing in a

challenge to the number of acres taken31/ or the decision to

take a fee rather than a lesser interest in the land 32/ --

both matters of tremendous importance to the Islanders.

Uhere may, however, be extraordinary situations.

The Ninth Circuit noted in Southern Pacific Land Co. v. United

States33/ that the Supreme Court has never locked the door

against the possibility of judicial review where the decision

to take was arbitrary, capricious or in bad faith, that Vari-

ous lower courts have said that decisions to take (including

the extent and necessity of taking) are reviewable on these

grounds, and that the Administrative Procedure Act might re-

30___/United States ex rel. Tennessee Valley Authority v. Two Tracts

of Land, 456 F.2d 264, 267 (6th Cir. 1972), cert. denied, 409 U.S.

887 (1973) (landowners contended the acquistion was unnecessary);

United States v. Gettysburg Electric Ry. Co., 160 U.S. 668, 685

(1896). Nichols puts the rule this way: "The overwhelming weight
of authority makes clear beyond any possibility of doubt that

the question of the necessity or expediency of a taking in eminent

domain lies within the discretion of the legislature and is not

a proper subject of judicial review," 1 Nichols § 4.11 (footnote
omitted) .

3_!i/ United States v. 2,606.84 Acres in Tarrant County, Texas,

432 F.2d 1286, 1290-91 (5th Cir. 1970), cert. denied, 402 U.S.

916 (1971) (alternate holding); United States v. Gettsburg Elec-
tric Ry. Co., ]60 U.So 668, 685 (1896).

3_22/Berman v. Parker, 348 U.S. 26, 35 (1954); Swan Lake Hunting
Club v. United States, 381 F.2d 238, 241 N.4 (Sth Cir. 196_).

33/ 367 r.2d 161 (9th 1966), ce___rt,denied, 386 U.S. 1030 (1967).
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quire such review of a decision to take.34----/ But the court

went on to hold that, assuming review were. available, the

Navy's decision to take a fee interest in land, including

the mineral rights, was not arbitrary or capricious because

the government might need the minerals later or because

holding the interests would make it easier to dispose of

the land later.

Though my review was not exhaustive, I found only

one case in which a court in effect permitted review of a

decision to take by eminent domain and that did not involve

the federal government. Progress Development Corp. v.

Mitchell 35/ involved a municipality which, very shortly after

a developer announced that he planned to sell homes in his

project to Negroes, decided to take the developer's land by

eminent domain for a park. The Court held that the plaintiff

stated a cause of action against the taking by its allegation "

that the taking was "solely for the purpose of preventing"

sales of homes to Negroes in violation of the federal civil

34/ 367 F.2d at 162. In United States v. Southerly Portion of
o--fBodie Island, North Carolina, 114 F. Supp. 427, 130 (E.D.N.C.

1953), vacated on other grounds sub nom. United States v. Cunning-

ham, 246 F.2d 330 (4th Cir. 1957), the court defined "bad faith"

in this context as "actual malevolence by an officer towards the

complaining party."

Presumably if the decision to take land in the Marianas or

elsewhere were made specifically by Congress, then no review of the

decision could be had, other than on due process grounds such as

lack of public use.

35/ 286 F.2d 222, 230 (7th Cir. 1961).

01832S
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rights acts and the Constitution. In a later case involving

a somewhat similar challenge to an urban renewal project,

however, the same court distinguished Mitchell on the ground

that it involved "essentially" civil rights, not eminent

domain, in "exceptional circumstances," and opined that "[g]iven

a public purpose or use, the motives that underlie the exer-

cise of that Eower [eminent domain] may not be questioned."36--- /

In short, it takes a compelling and unusual case

to obtain, much less succeed, in judicial review of a decision

to condemn. ]if the United States has the power of eminent

domain in the Marianas, no reliance should be placed on the

courts to protect against takings of a size and degree the

Islanders would find unacceptable.

Public Use: Property may be taken under the

eminent domain power only for a public use, and a taking for

private use violates the due process clause.3__ 7/ A congres-

sional determination of a public use is, of course, given

considerable weight by the courts, particularly in the

territories where the federal power is plenary,3-_ 8/ but the

congressional determination is not conclusive.39/ A taking

36/ Green Street Ass'n v. Daley, 373 F.2d i, 6 (7th Cir.), cert.

d--_nied, 387 U.S. 932 (1967).

37/ }lairston v. Danville and Western Ry. Co., 208 U.S. 598, 605-
0-7 (1908); O'Neill v. Learner, 239 U.S. 2-4, 249 (1915).

38/ Berman v. _arker, 348 U S 26 31 (1954)

39/ United States ex tel. Tennessee Valley Authority v. Welch,
327 U.S. 546, 552 (1946_ ("when Congress ]]as spoken on this sub-

ject [public use] 'It's decision is entitled to deference until
it is shown to involve an impossibility '", quoting Old Dominion

Co. v. United States, 269 U.S. 55, 66 (1925)); Shoemaker v. United

States, 147 U.S. 282, 298 (1893); 2A Nichols _ 7.4, 7.411] (rev.

third ed. 1970) . O__
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is considered to be for a public use if the purpose for

which the property is sought is one which the government

can lawfully carry out.4__0/ Public uses include, among many

"forts armories and arsenals . navy-yards andothers,

light-houses, • custom-houses, post-offices and court

houses . . .,,4__i/

Arguably, a taking far in excess of what might

reasonably be needed for the purpose which justifies the

taking is a taking not for public use.4-_2/ But any challenge

on this ground would probably be sidetracked by the reluctance

of courts to review the necessity and extent of the taking;

and even if review were available it would surely be narrow

and the challenge defeated if any sensible reason could be

developed by the United States for the size of the taking.

For this reason, and because the primary reason land in the

Marianas would be taken is for military purposes, clearly a

public Use, 4-_3/ the possibility of judicial review of a taking

on public use grounds offers little protection to the

Islanders.

40/ United States v. Gettsburg Electric Ry. Co., 160 U.S. 668,

6-79-81 (1896) (upholding condemnation of land for preservation

and marking sites of Battle of Gettsburg).

41/ Kohl v. United States, 91 U.S. 367, 371 (1875); see also
S--wan Lake IIunting Club v. United States, 381 R.2d 23_, -241 (Sth

Cir. 1967) (Erotection of! migratory waterfowl is a public use,

though setting aside an area for hunting might not be; one valid

public use is enough to justify taking).

42/ Cf. United States v. 2,606.84 Acres of Land in Tarrant County,
Texas, 432 F.2d 1286, 1290 (5th Cir. 1970), ce___rt,denied, 402 U.S.

916 (1971).

43/ 1 Nichols _ 3.11 [9] (war power in time of peace supports
el--uinent domain for military reservations).

0183Z"J
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Just Compensation: The question whether a

claimant has received just compensation is, like the question

of public user a question of constitutional law for the

courts.44/ Just compensation is defined as "the full mone-

tary equivalent of the property taken. ''45/ This means "the

fair market value of the property at the time of the taking"; 46/

and fair market value said to be "what a willing seller would

pay in case to a willing buyer."47/ The burden of showing

value is on the owner, 48,/ who, in addition, is entitled to

interest which begins to run upon the taking by the govern-

ment as part of his just compensation. 49/

Fair market value is determined by taking into

account all factors which would influence a rational buyer

and seller -- including, :[or example, the prospective "highest

and best use of the property."50/ The market will reflect

44/ Monongahela Navigation Co. v. United States, 148 U.S. 312,
327 (1893) ; 3 Nichols _ 8.9 (rev. third ed. 1965).

45/ United States v. Reynolds, 397 U.S. 14, 16 (1970) (footnote

omit ted) .

46/ Id. (footnotes omitted); see also United States v. Dow, 357

_.S. 17, 21 (1958) (owner at the time of physical possession by

United States, not at time of declaration of taking, is entitled

to compensation).

47__/ United States v. Miller, 317 U.S. 369, 374 (1943).

4__8/United States ex rel. Tennessee Valley Authority v. Powelson,
319 U.S. 266, 273 (1943).

49/ Albrecht v. United States, 329 U.S. 599, 603-05 (1947).

50/ United States v. Easement and Right of Way i00 Feet Wide,
447 F.2d 1317, 1319 (6th Cir. 1971).

O18328
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not only technical legal rights, but also practical advantages

and disadvantages of the property taken. Thus in Almota Farmers

Elevator and Warehouse Co. v. United States 51/ the Court held

that where a leasehold was condemened, the award should reflect

the "value [of] improvements in place [made bythe lessee] over

their useful life [not just the remaining term of the lease] --

taking into account the possibility that the lease would be

renewed as well as the possibility that it might not" since

the market would take this factor into account although the

lessee had no right to renew. Similarly, the market value

of land is influenced by its scarcity, and this is a factor

which would properly be taken into account in paying just

52/compensation in the Marianas.--

One factor which may not be considered in

determining market value is the value added or subtracted

by the proposed governmental project itself,5__ 3/ unless the

project is one which a private party might have under-

taken.5__ 4/ But the existence of a government project which

enhances the value of neighboring lands which are later con-

demned will be considered in determining market value of those

tracts.5__5/ On the other hand, the government's own increased

51/ 409 U.S. 470, 474 (1973).

52/ 4 Nichols §12.213] (rev. third ed. 1971).

53/ United States v. Reynolds, 397 U.S. 14, 16-17 (1970).

54/ 3 Nichols _ 8.61; 4 N:[chols § 12,315. If a private party
c-_uld have undertaken the project, then the free market would

have reflected this possibility in the price. Cf. United States

v. Lambert, 146 F.2d 469, 472 (2d Cir. 1944) (value of land as

airfield which private company might ]lave built was an element
to be considered in determining market value; but need of land

by government for airfield was not). _3_

55/ United States v. Reynolds, 397 U.S. 14, 16-17 (1970).
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need for property which creates a tight market and higher

prices will not be reflected in an award.56-_-/

The fair market value standard precludes an

assessment by the court of value which is unique to the owner

of the property or to the government. 57/ The Supreme Court

said in United States v. Miller 58/ that "fairness" requires

that in determining fair market value the court disregard the

value added by "an owner who may not want to part with his land

because of its; special adaptability to his own use, and a taker

who needs the land because of its peculiar fitness for the

taker's purposes. ,,59/ This statement has distressing appli-

cability to the Marianas, where the owners want to retain their

land for cultural reasons,, and the United States wants it

"because of its peculiar fitness for" military bases. As

56/ United States v. Cors, 337 U.S. 325 (1949) (held, just com-

pensation does not include increment of market value of tugboat

attributable to government's increased demand generally for such

vessels). In United States v. Fuller, 409 U.S. 488, 492 (1973),

the Court perceived a "general principle that the government as

condemnor may rot be required to compensate a condemnee for ele-

ments of value that the government has created," but noted that

this principle cannot "be pushed to its ultimate logical conclu-

sion" in view of cases holding that the influence of a completed
project will be reflected in later awards.

57/ United States v. Pelty Motor Car Co., 327 U.S. 372, 377 (1946) ;

see also 4 Nichols § 12.32 (sentimental value not considered).

58/ 317 U.S. 369, 375 (1949).

59/ This principle was applied in United States v. Easement and

Right of Way i00 Feet Wide, 447 F.2d 1317 (6th Cir. 1971), where

the government took as easement for a high tension wire which pre-
vented the owner from building an airstrip, which he planned to
rent to the company he ran. If anyone else owned the land, its
best use would have been agricultural. The court refused to al-

low compensation to turn on the circumstances peculiar to the
owner. Id. at 1320.

- ot83
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noted, however, the determination of fair market value would

reflect the scarcity of land in that part of the world -- as

it presumably does in private transactions.

The Supreme Court has said that it will not

"make a fetish . . of market value, ''60/ and that it will

apply another standard "when market value [is] too difficult

to find or when its application would result in manifest injus-

tice to owner or public. ''61/ But cases in which the Court has

actually applied another standard are highly unusual, and turn,

as the quotations indicate, on the absence of a market for the

property taken 62/ or a disruption of the usual market mechanism,

as by price controls. 63/ Since there is a market for land in

the Marianas, and land is freely bought and sold there, the

chance that a court would look at anything but market value in

determining just compensation in the Marianas seems very slight

indeed.

60/ United States v. Cots, 1337 U.S. 325, 332 (1949).

61/ United States v. Commodities Trading Corp., 339 U.S. 121,
123 (1950).

6__2/ See United States v. Certain Land at Irving PI. and 16th St.,
415 F.2d 265, 2'70-272 (2d Cir.), modified on other grounds, 420
F.2d 370 (1969) (because there was no market for the interest taken

by the government, the court will "look to all the surrounding

circumstances in order to arrive at a valuation which, although

perhaps not exact, represents a fair adjustment of the contro-

versy" (at 272)]..

63/ In United States v. Commodities Trading Corp., 339 U.S. 121
(1950), the Court held that the controlled price was the just

compensation due, no special unfairness ]laving been demonstrated,

though the owner took an actual loss on the property (black pepper)

and though a free market would presumably have added to the prop-

erty's value a sum to reflect the fact that it could be held until

the war and price controls were lifted -- as the owner planned to
do.
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Two other aspects of just compensation need to be

mentioned: severance damages and consequential damages. The

case law developed the rule that severance damages were avail-

able when the government took part of a tract of land from one

owner leaving him with a portion whose value was impaired. 64/

Conceptually, these cases are probably best understood as

holding that there was a taking by the government of the small

parcel in question, for which compensation was due. 65/

If the taking benefits the remainder, "the benefit may be

set off against the value of the land taken."66/ The Uni-

form Relocation Assistance and Real Property Acquisition

Policies Act of 1970 (hereinafter referred to as the Uniform

Act) now which applies in the Trust Territory, and to all

relevant government agencies,67/ establishes as federal

policy 68/ that in appropriate cases the Federal government

will separately state in its written statement to the owner

64/ 4A Nichols N§ 14.113], 14.2 (rev. third ed. 1971); see, e.g.,

United States v. 8"7.30 Acres of Land in State of Washington, 430

F.2d 1130, 1133 (9th CAr. 1970) (severance damages generally re-

quire "a single parcel owned in fee simple by one party," though

the doctrine has been expanded).

65/ Cf. United States v. Gettysburg Electric Ry. Co., 160 U.S.
668, 685 (1896).

66/ United States v. Miller, 317 U.S. 369, 376 (1943) ; 3 Nichols

8.621111].

67/ 42 U.S.C.A. §_ 4601(I), (2) (Supp. 1973). The Act is also

applicable tc States (including TTPI) participating in a federal

program, id. _ 4627, 4628, 4630, 4655.

68/ Id. § 4602(a) provides that the policy provisions discussed

"create no rights or liabilities and shall not affect the validity

of any property acquisitions by purchase or condemnation."

ols z
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offering to purchase the property, "the just compensation

for the real property acquired and for damages to remaining

real property."69-- -/ That Act also states as federal policy

that " [i]f the acquisition of only part of a property would

leave its owner with an uneconomic remnant, the . agency

concerned sha]l offer to acquire the entire property. ''70--/

C.onsequential damages, such as the cost of mov-

ing and the losses due to disruption of business are generally

not compensable under the case law.7-!I/ This has been modified

somewhat by the Uniform Act, under which any federal agency

or a State in carrying out a federal program will make pay-

ments for moving and related expenses, or in some circumstances

for loss of bu.siness, provide assistance for owners and tenants

to find and purchase replacement housing, and offer relocation

advisory assistance services. 72/ In addition, the federal

agency "to the extent the head of such agency deems fair and

reasonable" will reimburse owners for expenses incurred for

recording fees, transfer taxes and similar expenses, and certain

69/ Id. _ 4651(3) .

70/ Id. § 4651(9).

71/ E.g., Mitchell v. United States, 267 U.S. 341, 344 (1925) ;

United States v. Westinghouse Electric and Mfg. Co., 339 U.S. 261,

264 (1950) (where the United States takes a portion of a lease-

hold interest, removal costs may be taken into account in deter-

mining fair market value; but these "removal costs" or "consequen-
tial losses" cannot be considered when the United States take the

whole fee or leasehold interest).

72/ 42 U.S.C.A. §_ 4622 (moving and displacement expenses), 4623

(-¥eplacement hcusing for homeowner), 4624 (replacement housing
for tenants), 4625 (relocation assistance advisory services)

(supp.1973). 01833:$
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other costs necessarily associated with the transfer of

real property.73__ /

PROCEDURAL ASPECTS OF EMINENT DOMAIN

Lawsuits arising out of the exercise of the

eminent domain power will get to court in one of two ways:

1. The United States will simply take physical

possession of the property and await a suit by the owner for

just compensation or, if the taking is alleged to be unlawful,

for his property. The district courts have jurisdiction for

amounts up to $10,000 based on claims "against the United

States . founded . upon the Constitution or any Act

of Congress . or upon any express or implied contract with

the United States .... ,,;74/ the Court of Claims has identi-

cal jurisdiction without regard to the amount in controversy.7-_ 5/

Title does not vest in the United States until just compensa-

tion has been paid. 76/

2. The United States will file in court "a

declaration of taking declaring that said lands are

thereby taken for the use of the United States."77__/ This

73/ Id. _ 4653.

74/ 28 U.S.C. !$ 1346(a) (2) (1970).

75/ Id. § 1491.

76/ United States v. Dow, 1357 U.S. 17, 21 (1958). The statute

of limitations for such actions is 6 years, 28 U.S.C. §§ 2401,
2501 (1970).

77/ 40 U.S.C. _ 258a (1970).
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declaration along with deposit in court "of the amount of the

estimated compensation" the owner is enti£1ed to, vests in

the United States the title or estate in land it sought, and

vests in the owner the right to just compensation for the prop-

erty taken.78---/ The district courts have jurisdiction without

regard to the amount in controversy of "all proceedings to

condemn real estate for the use of the United States ,,79/

Venue is in the district where the land is located. 80__/ As a

practical matter the government almost always uses this proce-

dure instead of the first. 8_I/

Regardless of how an eminent domain case gets to

court, there is no constitutional right to a jury trial. 82__/

Under the Civil Rules and in the absence of a special statute,

any party may demand a jury trial in the District Court on the

issue of just compensation unless the judge orders that that

issue be determined by a three-person commission. 83/ Other

78/ The statute does not prevent an owner from challenging the

v-alidity of the taking, and in such situations it "is construed

to confer upon the government . only a defeasible title

. ." Catlin v. United States, 324 U.S. 229, 241 (1945).

79/ 28 U.S.C. _ 1358 (1970).

80/ 28 U.S.C. _ 1403 (1970).

81/ Grant Reynolds told this to me with respect to the Defense

Department; see also 42 U.S.C.A. _ 4651(4) (Supp. 1973) stating

federal policy to be that no owner will be forced to give up his

property until the appraised value has been deposited in court

or until he is ]?aid.

82/ Bauman v. Ross, 167 U.S. 548, 593 (1897).

83/ F.R.C.P. 71A(h). The Court of Claims Rules have no special

provisions relating to eminent domain proceedings.
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issues are for the judge.8-_ 4/

The Uniform Act established policies which the

federal government "to the greatest extent practicable" is

"guided by" in acquiring :real estate. 8-_5/ Two of the policies

discourage the government from physically taking land and

awaiting a suit: one portion of the law provides that " [n]o

owner shall be required to surrender possession of real prop-

erty" before he has been paid an agreed purchase price or

before not le:_s than the "agency's approved appraisal of the

fair market wllue of such property" is deposited in court as

described in No. 2 above; another portion states that no agency

"shall intentionally make it necessary for an owner to institute

legal proceed-+ngs to prow_ the fact of the taking of his real

property."86--- / Another provision of law directs the court or

the Attorney General in settling a suit for just compensation

brought as described in No. 1 to award the plaintiff reim-

bursement for his reasonable costs, including attorney's fees.8__7/

Several of the other policies established by the

Uniform Act are important enough to take note of:

84/ Id.; see United States v. Reynolds, 397 U.S. 14, 19 (1970)

(]--_eld,question whether condemned property was within the scope

of the project does not fall within issue of just compensation and
thus is for the judge, not the jury).

85/ 42 U.S.C.A. ,_ 4651 (SuI?p. 1973); see note 68, supra.

86/ Id. _§ 4651 (4) , (8) .

87/ Id. ._ 4654 (c) . Litigation expenses, including attorney's fees,

m--ust b---epaid if the federal government brings an action to condemn
land and loses or abandons the proceedings, id., § 4654(a).
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-- the agency is to "make every reasonable effort

to acquire expeditiously real property by.negotiation";

-- the agency is to have the property appraised

before negotiations begin, and the owner "shall be" permitted

to accompany the appraiser;

-- the agency is to "make a prompt offer to

acquire the property for the full amount" it believes to be

just compensation, an amount which cannot be less than the

appraisal of fair market value; the owner is to be provided

"with a written statement of, and summary of the basis for,

the amount . . . established as just compensation";

.-- " [i]n no event" is the agency to speed up the

time of condemnation or defer negotiations "or take any other

action coercive in nature, in order to compel an agreement on

the price to ]De paid for the property."8-88/

CONCLUSIONS AND RECOS_4ENDATIONS

The eminent domain power of the United States is

vast, and, except for the issues of public use and just compen-

sation, largely outside the scope of effective judicial review.

Therefore, the assumption of the power of eminent domain by the

federal government under a new political status agreement could

well lead to takings far in excess of those the residents

believe acceptable. For there will be far fewer practical

88/ Id. _ 46_i(i) , (2) , (3) , (7) , respectively.
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reasons for the United States to be sensitive to the views

of the residents when it exercises the power of eminent domain

in the Marianas than when it exercises the power in a State.

The Marianas has no representation in Congress so the require-

ment of statutory authorization will not protect it (though a

non-voting delegate would help some); and the most likely

taker of land will be the military, so the restraint imposed

by the requirement of public use will probably be non-existent,

and the restraint imposed by the requirement of just compen-

sation will probably be very slight. Moreover, the Marianas

would be in a very weak bargaining position indeed after a new

political status is arranged if the only thing the United States

really wanted there -- land -- could be taken without the

permission of the local government.

In short, there is nothing to be gained and much

to be lost by permitting the United States to exercise the power

of eminent domain in the Marianas. The Marianas accordingly

ought to press the United States to agree not to exercise

the eminent domain power in the Islands -- perhaps agreeing

to exercise i':s own power of eminent domain in good faith

upon a request from the United States.89---/

=f the Marianas take this position at the nego-

tiations, then at least these three questions will arise:

(I) Will the United States agree not to exercise the power

89/ Until the 1870's the United States did not condemn land in
the States itself; instead, the State would take the land under

its own eminent domain power and convey it to the federal govern-

ment. Kohl v. United States, 91 U.S. 367, 373 (1875).
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of eminent domain? (2) Can it enter into such a binding

agreement? (3) If the answer to either of these questions

is no, then what kind of binding procedural or substantive

restraints short of denial can be put on the United States

in this regard?

I. The United States was prepared to agree in

a Compact of Free Association formally to bind itself not to

exercise power of eminent domain in Micronesia.9-_ 0/ But

under such a Compact Micronesia would have been an indepen-

dent country, and arguably the United States would have lacked

the power of eminent domain anyway. The Marianas now seek

closer political and financial ties than Free Association

contemplates in any event, the United States seeks

to obtain the power of eminent domain it possesses in other

territories and in the States.90a____/ This is confirmed by the fact

that under the Commonwealth Proposal of 1970, the United States

would essentially have had the full eminent domain power it now

possesses elsewhere after requesting the local government to

90/ Letter from Ambassador Williams to President Nixon, Nov. 24,
1971, at 2.

90a/ Statement of James M. Wilson, Jr., Deputy Representative

tire for Micronesian Status Negotiations at 7 (May i0, 1973).
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cooperate.91__/ It is also confirmed by my conversation with

Grant Reynolds, who told me that in view of the status of

land titles on Tinian a friendly condemnation suit might be

necessary before the Armed Forces proceeded to build a base

there.

2. Even assuming the United States was prepared

to agree not to exercise the power of eminent domain in the

Marianas, it is not at all clear that its agreement would be

binding. This, of course, is part of the larger question

whether the Compact could be made binding notwithstanding the

91/ Section 3_i of the draft bill implementing the Commonwealth

Proposal provided the following scheme: title to all real and

personal property and property rights held by the Government of
TTPI were transferred to the Government of Micronesia; for three

years the United States retained its land use and retention rights,

subject only to the requirement that the use and retention "be

consistent with the public: purposes of the United States;" after

three years all retention and use rights terminate, unless the

United States, under the Act, acquires "whatever rights in such

lands may be considered necessary for the public purposes of the

United States;" in any acquisition the price paid "shall be

the current fair market value of the interest acquired, exclu-

sive of any improvements" made by the United States . and

less any amount . . previously paid, gratuitously or otherwise,

therefore;" U.S. government agencies were empowered to acquire

property interests (but none greater than a "fee on a conditional

limitation," tlne limiting event being the "absence for five

years of the use of the land for public purposes") by purchase,

lease, exchange, gift or other negotiations; if the United States

could not obtain the property by negotiation, then it would submit

to the Executive a statement describing the property and interest

it wanted, the public purpose and the fair market value, and the

Executive would submit a bill to the Congress of Micronesia re-

quiring the conveyance of the property; the bill would be submitted

to the Congress if in session, or, upon the request of the United

States, to a special session of Congress, which could: (i) pass

the bill, or (2) pass a bill conveying the land but submitting

the question of fair market value "to the paramount court of Micro-

," ' fail to pass a bill at the session at which itnesia or, (3_

was introduced in which case the United States would "have the right

to proceed in accordance with the established Federal law and '_

procedures with respect to the acquisition of property or interest

in property with the right of appeal under said Federal law and

procedures to the"Ninth Circuit; if privately held land is taken
and the owner disagrees with the fair market value determination,
the United States would also proceed in accordance with established
Federal law.
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usual rules about one Congress binding another and the

apparently plenary power of the United States over terri-

tories. But cn this particular point Learned Hand expressed4, _' _I :'_f

the view in United States v. Villaqe of Highland Falls 9-£z/ _i_('_ "'_

that even if the United States had promised to surrender its _C

/b.
power of eminent domain with respect to a particular project

within a state, and even if that promise had been supported

by valid consideration and appeared in all respects to be

a contract, "it would not have tolled the [Federal Govern-

ment's] power of eminent domain . [for] that power like

other constitutional powers not even a legislature can sur-

render." And in Pennsylvania Hospital v. Philadelphia 93/ the

Supreme Court said that "the States cannot by virtue of the

contract clause be held to have divested themselves by con-

tract of the right to exert their governmental authority in

matters which from their very nature so concern that authority

that to restrain its exercise by contract would be a renuncia-

tion of power to legislate for the preservation of society and

to secure the performance of essential governmental duties."

The power of eminent domain was held to fall within this doctrine.

3. If the United States will not or cannot bind

itself not to use the eminent domain power in the Marianas, a

number of fall-back positions ought to be considered. Roughly

in order of desirability these would include provisions in the

Compact which would:

92/ United States v. Village of IIighland Falls, 154 F.2d 224, 226,

cert. denied sub. nom. Volkringer v. United States, 329 U.S. 720
(1946) .

93/ 24s u.s. 23 (1917). 0'J[834 1
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-- require the Marianas governmentto approve

any taking (perhaps only of land or only of land over a

certain acreage); this would give the local government a

powerful economic and political stick against the United

States;

-- allow the local government to prevent a tak-

ing by affirmative vote of the legislature and approval of

the executive; this shifts the burden of action to the

Marianas;

-- allow the local government a veto as above,

but in addition require it to state its reasons which would

be reviewable in court; this provides some protection for the

United States against being held up solely on the issue of

compensation;

-- permit the United States to exercise eminent

domain only it, highly unusual conditions, such as an actual

state of war, the conduct of which requires a taking in the

Marianas, or other circumstances in which all would agree the

taking was justified; this sort of standard could be molded to

meet whatever arguments the United States throws up at the

negotiations;

-- permit the United States to exercise eminent

domain but make the policies laid out in the Uniform Act bind-

ing on federal agencies acting within the Marianas and add the

requirements that the amount of the taking and the estate taken

be the minimum necessary to accomplish the purpose intended 94/

94/ Department of Defense Directive 4165.6. _l V(A) (3) (Sept. 15,

1955) provides that " only the minimum amount of property

necessary shall be acquired" in any real property acquisition.
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(and make the taking reviewable in a local court before going

on appeal to the Ninth Circuit); alternatively_ the maximum

estate permitted to be taken might be a relatively short-

term lease with an option to renew, and special statutory pro-

visions permitting the award to reflect the unusual importance

the Islanders place on land could be sought;

-- permit the United States to exercise eminent

domain but specifically allow review of the necessity of the

taking in addition to the usual review of compensation and

public use; and limit the estate the United States can acquire

to "a fee on a conditional limitation," the limiting event

being the absence of use for a public purpose for a period of

time (this could be added to any of the above schemes too);

these limitations were contained in the Unincorporated Terri-

tory Proposal of 1970;95----/

--allow the United States to exercise eminent

domain as it can elsewhere, but prohibit it from exercising

the power for military purposes (perhaps allowing certain small

takings) on the theory that the crucial issue of military lands

has to be settled forever before the Compact is presented to

the people.

Plainly, the ideas presented ]]ere can be com-

bined in other ways as well. _\\_\ _,

CC" Mro Lapin ._h_ _

Mr. Carte_r __'_-_ _

Mr. Mode

95/ The proposal is similar to the Commonwealth Proposal except

t]--_atit does not specifically permit the United States to proceed

in accordance with established federal law; instead it appears to

contemplate a direct appeal[ to the Ninth Circuit from a refusal by
the local government to order conveyance of the land; on such an

appeal the court will "make a final decision, binding on all par-

ties as to need or value, or both, as may be appropriate in any
particular case."
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' 111,.I_,i'\ :ilid [ii11'i,,,:_+ < ++I" l'uli, l,. (,II (;11;, N+'_' r+.i.<ivl+p l'i,;i,.,q+ i ,,
|l'ibtlll.++ 1(i {hl, l;lir lii:li'l_,f _.;tlli<+ NI I t,' I'i,;ii llt'i'+l,<.?ly ¢(; IH < ;+('+ll;it'<,il ¢II' lh,. l'.i;ll l+.._:.+',,,l, ' (',,n+t. :iild .%<lln. N,'w_, I'- l,,,y. :ll,l,i;,t-,,i

' l+li l.rl,tl ill |ii" '
i'[til" lll:ll'['_l'l X;tJili' I)l" :+lll'll lill II , :',Ilill'(III+P, Ill' illiJH'll\l'hli'll( ['Ill" l'l'- +,.'.,'ill.

llHl\';'+i |I'(illl lilt: l't_tl IH'O|HH'I.V, v, hicht'xt'l" i:; th,+ +'l'igtl+,l-, :,llall I.. pahl i. l'+,r,.._+_ ,.lilHh',1 Bay l.;llllt I% '.I tllli_ IV;l "I+ :i;',:il'dt'i| _'++lliln'li_:tlioli |'¢II+ "d ;'-,Ill.

t() the tt,llttllt ther(,for, lal, ii,l.; ,,1+ .II;_ livrtP tl'li,'IL id [;lilll [ur' iIH'/il +

(',).) ]);t)'Jll(+lli ltt)l]Of []li_ +11 S+'t' JuJ) ._$1+;Itl ]l{)l I'l'.+'_ll[I ill (ttlI,l (';LI ++ I ()1

lilly iI:,t.%'lll¢'l+ll,g Ol}li?l"wJ.gt) alilhol'izl'<l )ly J_IIX, +'_/+i ,'-.llCh [i:l.'ililt'/l| _J+/lJl ))t.' ,_ ,lG.i,_. [[l,(itl[l,t,lll(.l+l|N i'(ll' llllii'i_l'/ll I/lll/} Ill+Ill+

Itl_ldO tllllt'.gS the o'+;tler oF Ihe ]ahd invol,.'ud diBuluim..; all iliit.rt,+;l ill Ihc' lil,'ll(_; Ill t'X'll_'ll_t'._ illt'i<l('lll:tl Io II';tll:w+l't'l" <,J.' It +.i3

illllll'(IV('lll('lit_ or lht+ +It, iiltll|, In t'_H_+<'id(,i'i_lioli 1'o1' fill)" t-;th:h I_:t+'+'llic'li(, I11_) I I IYIlll'll( ill' Iill;:;lli<)li t_xlit 'll_t','_ itl (.t*i'l;tin t':iNt'_,

It, ll:lnl shall :l_._ign, li':lli,_l't,i', ;illd l'(,It,;t!;e. Io Ill(, I.;ilil,,d ',ql;lll,_ all iii_ iil+hl, Nolwith+_l;li/diilt_ i.ll_)+ olht'i' I_l\v, lilt _ lie_ld (ll" ;_ 1.'<.,'

Iitl(', itlld ilitt'i'lqDL in _tllll Io ._tl('li illil>l'tiV+,liit,l_i;. Nolhinv', iH Ihi,<; ,_411tl+_'t'(_- ,,tlllJl.f)_.'t_ ilIV Jil'll_lqtlil O1' lll'ojc'()t I)l' lilt)' I_l+lilll I_l, t,l' ,

lioli _llilll |Jl _ t_Oli_li'ilt'lJ Io Ilt'pl'ivl_ lip,' lt_llillil 1,11 liD)" rJp,l,l+_ IO l'('jvcl li;l)'+ with, ;I _{ill.t_ :l,f;i._ll(') , Iliid('F whi<Th i,'t,dvral Iili;tt:"

llll+lll lllldOf lhJ._ StliiSt,olJOli ftll(] I;# <lDl:li/l lilly/ill'ill l'exr ,_llil++h i,Iqq)!,l'l+v llllt,l'- ;tY;lil_tble lo pay all or ])_;ti'l+ of tl)o ells( uf ;Ill)' DroFi ,,L

_'ql,_; ill _l.('t_l')l'll;ili('t+ + wiih allldi0;tldt • Jiiw, ¢llh('l" ¢.h;lli lliis _4tlll_(,gti_li*, I'_)._111 ill the _it_(l/liS[tiOil ,Of l'C';ll lJrf)l)ol'l)' O11 ;liNt ,

I'lill+l+,. {il-tj.ltl, 'l'itle Ill, ._ ?, 12 .l;li . 7, 1',i7], _| _l_t|, ]_ifi_. liiil+t.:i:; lit! l.t,(!t_lvt,_ si._ii._f_01ory ;l_ Dlll'{lI+iC(++_ Il-Olll l-i,, .:

I._,,l_inhiliw, II _+torv. l',l' h,t;i:l;ilix_, I+,ITii I'.,_,.(',Hh • C,_liSe. iilid .x.i]lii._l'w_, I I, (+|) in _.lP..'lllii'ilil( i't>;ll I il'l)li(->l'ly ill will ho _tli.

lii_t+,l'.x" :llill tllil+litl>.O ill' ]'ub.l,. I.tl I;lt;, ,_l't' .tk_+lli. |l.'lll+ IJF;tOl iC;i-IIlt_ lllilIOi" _t;l t; I_l.W, by th,: l;il. ,

,_ .11;:3:I. I.]xltt, ll.,41.'._iliCid_,iilill Ill li';iil_>l't.i' of iiih" io t:ilill'll _l:ilt'+_ _tsc,lioii ,i(;_l of ibis iiih+ + tl.litl Iho ltl'ovisi+!n.4 '
llilo, _liid

'J'ho }i_.'_tll of il. ],'t,dt,r_ll ;l_t,liC+Y, _l,_l _l-Oil. ,+l,'-i lli'_tclh)_lbh _ _lfh'l" |llu dlilo (_) lii.ol_ol.lLy owiloi'_ will IJ(J ll_iid Or I't'ill/,

Ot" p_l)'illont O[ lho DtiFch;t,_O ill'ill( ' of Ih( +, tlltl(+ o|' d(,i_e_it ili _otii'i of l'tilld+_ {<) llt_ilB_,'._ _tn Sl+e¢il'iod iii _t,o{ioil_ +t<;0,<l ,'tli<l I,;7. i
_ ,_l.li;_f)" lho i.tWttl'd of _oili|)t_tl._;lliOii i i _t _olidoltlli;llit)li 1 t'oc?c, I t_ to t_ofltiil'o

' l'e_l| pl'o[)el'Ly, whieheYor is Iho t,:tl'liOl', sllttlt i'oililt)tll'Stl thu own(,r, Io Ihe I)tib,l,. D]--(;.t6, 'J'itlo 1II, § 3fl5, Jtt Ill. 7, 11t71, >:i :'+

i_ L'xt('DL tho liO,_ll of<" _ltcli tlg¢'ll(!_," IIo(' ll_ title ;Jill1 l'O_t_Oll:ll)lO, I'OY oxl)elISe_ ho II+l:ft, rl, llre_ hi 'l'e_i "Thi.4 ._lllll')l;ll)li'r", I. _lllll_ i:li,.• l'(.fl.l'l'l'+J Ill iii jlllp<ulll_'l+it'y text, i',.ilil ill "l'ht'. i'iiii;l!.'
llOOOSS;l.l'Jl)" II1C111']'OI] l'OJl'-- lill' lil'it;ill;tl "lhi>_ liil,"', llll'lllihl_ 'l'iih' III ill'lit th:lt t,I, !

"1' (]) roco£11 ill_ |'t_{,,% I.l'(lll,_l'('l" i iLx(.+,_i, _llld _}lllJ]iLl' <.++.'_l_ oll_ ('S illcid(_lil_ll i,flt,,:ill_ Itil'lil+liil>r,,l_e'Ix lluhtl';tthlil,tt, q lli+'+il hlilAb4si_'lllliVt'jh'li_'h+_.%<'1;lii'1<1_+ il l_l'h,'i+._ll:l rill;:" hi.+'+"'I,-

;i!Ii_i!i tq _< Io ¢OllVe)'ill_ Stich I'elli D['OlJer(5" (¢; Lho TT"tlii0d _f.nie_; i+.lT(i. _,ll.|l Tiiie I11 ,..,,,.th>il:;is,'1 .... ifl,,,l:tliTl ;;liT:it"Ihh_,,f ill _''iili''';li:il')+ 7. lh]l.,.;,

i '++_'_ (2) l)ellttlty C(J_tB l'oi' |)l't'llB+Ylil(Jli{ 0[ lilt)' t'll'(:Oxiglillt_ it_+coi'tie(l +++lll"'h;liq"r' r+'i"':lh'd• Ilii_ iiiit,, _l,i.lillll lli o1' 'i'ith_ 7:1. lilitl _l,i,- I;171 ,._Hitr.,+

t' l ' lilOl'll_;t_O (_llLOl'ed inLo In _ood flliLh olieiinilJoi'il+lg l_tl('.h I't!i.l.l |)i+oi)01'l)'; li,iii r, gll ,,l + Till,, _111,iliid t.lili(+ll,_| i,r,,vh.i(,n,_ <.h:q,h.r. _ ! :'

.t'. - and ._.l liil{ ii.4 ii lllll i+_iliillt.l- P+t>_-l.i_#li +lil,'H ill ilii:+ i,v ill'ii"r.'i

++ [:_ (3) the |)]'o Ftl|+"i, l)oFlioJi of i'olil l)rolJel't)' t_lxos D_lhl which ;ll'e I_iie+.iiv<, i);lle. ,_,,t.ti+Hi +t: <,uml,I,. ,<Iv a_ it_,l-.r:.,"
;llllllit.iilll_ l+l Jill _lliD,ll lil'lel" ,Jill)' I, 11177, liiill (',+iiI;.ll..

:++t_ _+11]1OC_)1t+'110..IO = l)ol'JOd ,_lll)Tl'flllOli< |l)i+li( _ ,],tlo o1" l.'o_lJll,_" i+it], + ill tho hut lililil :ii,'h itlil,! Itl,ll| il'iil,tl! t,i li 7t;it,' "1 ,l+l'ii',l II ....

; Unit0d gtfltes, or lhe ei'/l+i'fiv( , (tlitl! of i>o._:_,+<:siOtl ol + _1.11.11 i'o{11 1)i'oI)C,l'(y to I'Xit:llf Ihe ,'_llll ,_ i+_ _£1_]_' ilill]i+P it_ ]'.i%\'_. %\:1_ 11,> -'t, i

!+ IJ)" tl_e I lniled _Itl+los, ++vhic'h_,':, r [,+; lhl, t!iii'l[t.i" l,i i.oilil,ly wilh ibis _i,<.litlii, ._vt, _el.litlli _.h.n+ I;;,r ....

I.'+
_711h) tip l'ilh.l,, tll Iilll, _+t't _uL :i+_ II lillll! ill /xlf ,>li,'_ ''

I)ub,l,. fl]--(14ti, 'l'ith' II1 § ',lfli_, ,J;t i. '_ 1971 g.I +C]lltl. i',)lll'+, uutlu_ _,,vih,ll .llltll ,if thi_+ tith'.
' '' ' I,l,_l._l,lli_l" llt_lll¢$', I.'_i" h'lzi_l:lli vl' 7. lii>iII:ll_l'_i'''_' I +

+_ J.l,£_J_lilli'_l, Ili._llJr._'. |.'_Jl" h_l.'l<l<illVi , I!t]l) |'._.t',t 11, ('lHIl_. ;llitl ,_lillil.+_i,%¢N+ |l. hivt_l'X" :llil| i+lll-i_ll_l, ill" J+il|t-I,. (.11 iilll. _lll • ,-;ill,Hi I+;_....
_i hi_t_,I+.Y ilii(l Jilll'lill$t , i)l' J_tll,,I,. !il I;Itl, >l._. _'ik_JJ. J_lTil lJ._.l'(itll+' C_lii_ iintl .+it|Ill. ._l+W+_, I i, iiiilh'll I,,
++_l ,,<_,,ll. duty ....

_l § 411_'1. Liti_;llion t'x]lt'll_,t,._ i,xi:4. :l,.l ...

_', #.' (_t) The Veth,l+:tl eollrt }l Ivi i+,: jul'i_dicfioll oi' ;t ill'<J++'t';'+(_llil_t_ JllBlitulod bV i_.:+,n,.v ,t,',
:+_| " illl ol'l:l I;' ,

"'_i _ F'edt+ral _tl_t'l+c_+-. I(+ ;tt'Hliil'l + i't':ll Iti'(glt'i'l) ' I)\+. _'Oiltlt'llii|_l(iolt .,-..-.------Bh;tll_t\_,';t+t'li Illl|l_x to ]_'Otem xh,,lthl ,: ++ .
tl+lo OWIIOI' O1" _llly ril_hl, t)i' tillo t(,, o1' iill(,l'_,._t ill, ._tl,.'h rt:;tl IH'ol_t,l'ly BuGh Ill, _ I'll,,;:;+ .i

•_l i.l-l++w;i ! 2
,<<+_) $titii _l_ will ill lho Oll[lliOi+i Oi + Ih_' ('Oill'{ r_,iliihtil'_io ,'D:i,++h o\t,'llc.i" l'Ol' lli_ i'ea - Itt, vi+;w _ 1!t72. T _- 1 "-

SoItltlll_+ + ('O._/S, dish II'._;_iitl'lllB itlld (,xI)l.,iiTt,_, ilielu(liilt7 I'l,;i.%(lii_ibto ;tlloi'lll_) ', .i_i_llo liIv+' I ....

"'_-_li ;tlJl_l'_i_iil, _+.llll ('_ll_JiIOul'ii_ 7' l't'_',_;, _il_l ll:i IV illPi_l'l'_ul ]K.'f'_li.l+_;I _ of Iltt _ COliiJOliill;l-

.ik; (1) lht, lilHtl .illli+.{liil,llt is llit/I (li;_ i,'{.llPl'itl i_!'t,li(..v (._11111111;tC'lltiil'(,
_i l|ie r(gll 1,rol vrtv t'7_: cc)li+,l,li,li;t]],ili; t)l"

!. (_) ih_, lq_,o_,,,dil_'.', h_ ai_:lii,hHiPd b)' lh,, tlltitt,,t 71_It,_+
(ll) .,%1 _," _l+w/iFiI lll_t<l<- lliii: (l_till Ill i,t:l>_4<,++'lifl;l I;t{ <li" IllJ:; _(_t'liO+', .<;li:lll

_il lit.' paid I,) {lit' llt':ttl tJl Iht' l'l'+l,'l';tl :tl:*'lti'_,' l'l)l+ wlltl.<'it ' li<'il,'ii( lilt + ('(iiitl:'Hliill'+lion lli'ot_t_0dii_B_ _,',';+.Di liSl il utt,d,
_"_ 301:,.+1 300
',.I

• 0183.4t];

_., +i, +,.: , t_ +,+_ "+ i '+ '' _ +Ill'+" ;,';) ' i. _, ' +'I +',i_, 4 4_i''l,,+_ii*+:', * ' . + '_," " i+_-" ",s, "'_ + _ ; '.'_."+*"++'" :_'_ _+ _ -_ ++_'i'+i_°_'p." _*, +" _',_ ++"i ++iJ" \ :,'p'F -" ' • "
• q..'+::.: "+.:.- ","+." ,0,*<;.':,',';'.:""-..:.".;% ; :'+. ,, :",.,,+..'.._ ';. : +_.. ,: -::" :.' " .'-,'.+' "', +,:,",: ,",_:;:, ' :,. J;'t:"; .',.+:,,.4,"h_<:i':.,,.:r_:'.-,q',_',:_?,::-',).:+,_::',;,;.;,.',_:_¢,:,..<,,.++, +

,-,"' ;. :'.:: :: :::+,'_ .: '¢++'_'-" +','.;":::" :*'._';',,-':: d;',. ,:. • ":;. ,+"*'+.'°?" .' _"".: : _ '. " "," -'.*', .'_7, ".,,';: " __.<'."'_:"".2 "+.+:;,'.',: ,'L'_'+.7:!+:.:'_!>:;_::":_:t:_<:+:_.+_,+,g;...'J:+-:_.:... +."
,+'_, , . *-. .:,,.. -_.-.,, ,':.++,.-+: _.,s_¢: :.. ,_.:_ . _ ,u: '_"7 '"':'-' 2,",,'+ ' _ <...... ,,=._-,_ ,+,'.: . '+: -'" ;:-',",2.:+)' ,+-._" ,';,++ _'+'_,-:"+,.:+_." -%t,:, _',':t:.: • _-+.;f:,_,,W:, r, :,:', ,'+

, , :.: /:7.)',,; - :.7.',;:':.::_ .
..... : ' ' " ;":' .''" ." ,.":,,'.+n._'!.:'+:+_'"......+"+;,_.:'_+:'.:"",.""'[:4-,.'.'_.+,:.i:.'_;



mrly _ -'gO ;.tCqtlil't'd :tll,l which 111! rt'- (c) ']'h() COlll't rclHlt,ri,l,t; ;1 judlTment for Ihe plaillllff in Ii proceeding

,_lwl-ly Ill' whi¢/| Jlo (]t.,lel'tllilll,.q will br(Hu:/it iiIHh,l' t-;l't'liuii I:,:.lt;(;l} (::l o|' 1,191 of 'l'illc 28 awarding ema-

H'h Stlell rt,al |H'OlWt.|y will bf.! Imf. i_on:ulli{}ll for IIH_ lal;ilHi 1if iH'lq_vrly by a I"r,dt.ra] ;LIO.-llILY, or Ill(, .!'_tlorll(,y

ililiK IIH, jll.'-;I _'(p|/llh*ll.,4Hljlll I 11) lit' {;l'll(_l';ll t'fft.ClJllP 11 :;t'llJUllllHII, t'i(" lilly ;;llCh proceedili,L;, shall dl?IOl'llli|l(, fliltl

,thor JltlplOVtqlleltl i,_qllil.tql (o bl, ltWIil'll or :llh)'_v lu :;ll/lh lll:tilltill', h:; ;I D;tl'l o['".lll('h judl;l_ltmt or Scll]O-

,'liolt, sucll btlildill_, .'-Jll'll{:llll't,, o1' Ii|Oll[, IHI/Jh ;;_Illl it,, will in {IH, _qJillJoIi of I|lo {'Olll't ol' lhl _. ;*llIol'll(,y (l(qll.q'lll

Ii1+ li p:ll'l Ill" lilt, I'(qll Ill'(:l+l,l'|y Ill I'l'Jllll+lll':;l+ _;lll'h It[.liIllil'l" 1'{,1" ]li:; i'l';I,qOll;tlJl_ . g.'o:,lS, di:-;.IJtll'H(?llll'llli.q, ltlld _X-

:" IIttlil-U.l. lit'H_ of ;.t I_'ll:ll_l, h_ ;Lt_:lilLSI I_.'ll:'l'::, ill,::Illdil_g I'_':t:;_ll_',tl,l_' _tIl_.ll'|l_'y, :_J,t_l'_t[_.:l|, 311d _,I/g[ill2_!rhllf lt_s,

,;tl IH'OllPl'fy, It;, I'l"hlO%'l, _llch bttild iI('l Illtlly JlICIIl'l'(,d II,',:';IIIF,, Ill lii)c])IH'tjvt,t,dill,'.

(!_;piFillioll of hi,'-; It'l'lll, aild Ih,, I'llb. J,, _1] i;il;, 'lllb, Ill, :} :'t I, ,J,lll L', 1:!71, _';I ,qi;tl, I!l/If;.

• F;[l'IIl:{IIl'_*, Ill' illllll'lFfl.ltll,ll I Cllfl I.*.;i.,],.li_,. _lt•,l_,t..,. I,,r l,'l:I }:lli_,l ' lutll ilL N:,_IH,h.01 :;Pll_,llq,l'l' %%';1Nvlulith'd hi

I_]_l_l' Itlld I_IIII,H-J' *,l I'HI*.I,. :fl t;lt;, ;_'_* I'lq',_%l'l" II'/l'.,tll_tld(" I:ll?_l_ hy filly (l_" lllt¢ll'"
''111 i_roj,,.l'fy It') hi' :lthlllil'l,iI , Ill' Ih_' I'.GI_ | .b',l',,,h i',,,_:, ;ih,l ,,,Im.:',,,w,;, p. _,,). :qq,_,_,.,d aH,I ,,;o:in_.'rin;_ h',':.; in-

'I'IICIlll +_', OF JlIIIII'IIVI,IlII,II[ I'(ll' I'+' -_'.'++ _'lll'l'+'d ill I,l',_.+','llth+h _,1' ,',l_q'. Ilrllk,'_;

,vr is IIH: gl',,;lll+l •, :;h:tll Im paid I. I'..v,._,._ v_+lilh,d I;h:, I:Hld C,_ ;'. I'. ;.', t:t,('l,lg+;2, 15_,1 I,'.
I.;IIHI'_+',IH'I" :l¢;ll"l,'d *,,I_H,,'IL,_Ii',II I*_l :!+| :,:11.

I.I1,1111: HI II,< .t¢+l'* . tl'.l+l HI I.t.'l I_+r ii,,'hl

hall Iml rt':;llll i_l (luldicaliol_ i)l'

IIIV_. NI) .'-;llCh I_;I.','llit'lll. ,';hall hu' i} II;:K_, I;_qilir_-_,wtll:; h,v u,,il'l),'m I,md :wqui.';ilim| policit'.'q llay -

,Ived disclaims all JlltOl+tj._[ lit IIw lilt-ill-, i+l' v:l,_,w;c.+ im.i,lt.n;.d h+ Ira,Ld'Cl' of i'c:tl IIV.la'U'ly It+ Slllle;

I'illiClil for lilly SLIC]I Ii:IVIII{'I l, Ihl' |III_IH,'Ill _l lJlip.:ilJ;HI I':ij?t'lt?,_.'g il) ('_'l I;lilI CIE-:t'Lq

to Ihe l;nilt,d gillies till hi: right, Xol_ith:_la,;diH/; ;111) (,Ihel Jhv,', llw head tit" a l,'ederal agency shall not
_'llltqllS• NOI]IiIIK ill Ihis SLltl.'g_,l t- ltppi'olt? ; Ill" IJl'O_T:Hll Ill" IH',3jI'('I ill" fill}" KI'311I IO, Of ColllrllCl OF ll_i't?f'll'lt?iit

Ilallt of ill V r !4h s Io rojcct l_;t','- \rilh 11. SI;lIO ill;,,lley tllldcl" x','hich t"edt'l';ll fimtndal as._istancc will bu

I+il)'lllt'lll [OF ,'411(!]1 Iil'OI)_.H'[ )" illler- avhil;iblu let p;ty fill tH" I_hl'l ul" II1,_ cu;;l of tiP," [)l'O,L'l'itlll Ol' project whi£h will
olhor lh;tH this sllh_0(:titlll.

971, g.l Slat. ]905. rt?Sllll ill Ill*' acqui:dtion Ol • rc, a] lllO],,:,l't) • Oil ;llll] fll'ler _;lillittl'y 2, 1971,
Llll[uS:, hi: I'(q:('!.\'0s E;lli,'-,tP, t:tl)l'y ;.l_;gl.lL'l.ll/C(-,_i I'l'{llll _;lll'h _C_.'{_l[l_ ILg_lIQ.y that--

,' I'.,";,l',,d,, I',,n_. :HHI ,_,, .N 'ws j,. I I ) ill ilCqllil'[llF_ I'O;11 pl'OlK"rly il wiJI b(, ptiid_,ll, lo tJl_ gl'oalest _x-

lelll ])raclh:;thh, ill|dur ,'qt;llu ];_xv, by lhe hind aCqilibilJOll policies in

I'l.r of lilh. _ Io L'ldled F,{atl.'.',4 :,%,clioti .I,.;51 tA' Ihi:_, till,2 ;'_lld the ln'ovisiolis of ._c_(!Liol't 4(;52 (it' this

,n as practie:_ble afler lhe ,lal_, fill,,, and

,1t' of i|eposi[ III COltl•l, of l'lllll].,-; |o (2) l,l't'lpel'l.V OwiIl_,l';i V,'J]I 1_(! [):lit'] OF I't!illi|)tll'50d for n_2c_ssflI'y Px o

_dt'lllll;lliOll proceeding to ;LCqllil'o IH_li:ioB a5 IHH'eil'iOd ill _W(!AiOht; 4653 and ,l(;5,1 of this Iitle.
,all r(,ilt_bllrse the owllor, Ill Iht! Plib. I., 91-1;.11;, Tith, Ill, ._; :;05, Jail. q, lfJ'}'l, 8t ,_l;tl. l!)06.

hill| l't.qtSOl)_lblO, for Qx])1211si2s ]lu i_l,f_.rvH_,u,, it, 't', '_1. '"l'hi:_ sllht'h:lld,'l"' , I, NI;|l,_ I.t%_
I't'l'_'l'l'_'ll |_ i_l Ill "_,_ _' ,_I'V I,'XI, I't':_l ill 'l'l_t' I'll|illl$ ,11" Xl_t,'_" Ytll'k Al(t._Fll('y (_t.'lt-
Iil1' _,l'il,:ih,II "lhis lilh"', iih';tllill.." "i'ilh, II! ,'l'a) Ihll[ iIiidl,l" Ni.w 5'1,1"]{ Illl;" Iho. ,,.late

alld sllllih/r exi/_llBO S ill£idclll;ll _I" I'uHf,,rlu IN'h,c_H. iuh ,_'.:.i-I:ttl,'¢' and _mq,,'_,.s v,,uhl m,t I,arlwiliah ' isl c,_.Nt-
I_val I'..,,i,_,rlv A_,lllll-;lli_,ll lqdwi,.,: ,'_, I ,,f sharlHl: Iiildi,F Ihi'-; vhalllvr, _,l'l'_'l livt_ ,|llll-

[llliled ,_t.alPs; I!GII. :-;m,h 'l'ith. III i.: _'la.-.lllu,l I,, [h;_ ii:ll'V ". IDTI, did n,d prechldt. N,,w Y,,rk

,I Ot" ILll)' pl'eexistillg rocol-dod _.uh,.hal,I, r, r,.i..:,h,,I ,'-c,'lioh:. ::1171 :;':,3 ,,1' :l_:_'h,'ir_. "1 cl'alilIK IIIIdt'r I,r,,,I;lllllal": 2,
lhi.-: liI',,, _c, li,,h Ill ,d' '|'ilh' :"i. :lhd n_,c. 1971 v.hlrm.l_ fr, ml c_,lnplyilH' wilh lhi'-,

'/lCLllllb(_Fhlg SklC]l l'bal ])l'Ol)Ol'ly; IbHI 59_ (,f 'J'ilh, :_3. ahd ,,n:wh,d I,r,,vi,;,..:_ t,ltltpIcr, W|H'l't' ",¢h,'l*' I';lll(lllhh' (_._ ..'_H,)r-
.NI'I[ AHI[ ?le, :1 IIH|_" Ilhql4'l" '-{'{'liHll -;tEd _1' IhL": Ilt'y I;_'lll'r;ll %,,I1'-; Itrt'llligtq| ¢111l,xi_-{PIl_'l TM _
lilh', n I';I..l _|l;irilllZ l'_qlllih iiil,lil "whicll ho N;iw ,.

prol)(,l'ty |axos I)aid v,'|lic]l ILI'O i.:llc,.lJ_,, I1.1_•. ._', cli,,ll :is ,-,,lnl I, ,.hlr a_; imI,,'rmi ,.ql,h, ulmh,r New Y,,rk h_w, lr_"

'IH., dl/l(' of \'USlill_ lille ill till' ;ll,|,lit':l',d_, I- :dl ,'<|:,1_•:; nll,'r ,'luly I, I'J'_, :lhtl I.',_ulpll,,llef (;_.ll_q';ll Ihere;G',_.r isder-
Jill| lllilIl<tl"h ¢I.II,'lll,ldJ_;llth'IO II !'_I:l(,' I,r_'l,',llhl:¢ ('h;i]_ll,rI{I Jill'(IlllhIllL lhPrl.

I_OSSOS-qi()II ()|"SllC]I real I)roj.]ei'ly I- ('N|t'II| Lilt' _,(;II.' In al,h' IIItd,'F it:" I:1%_','_ W;t_, tl_, :;lli'|l l't'llllirl,lllt"lll I'_,r said a_,'n-

,tI']iOl'. 1,) c_,m.,I.v I_;lh II,i: :.,._ lioll, _,,.: _','lim_ ui_,:_. [:aFllV...; ",'. Tarry|,_;%'H I'l'bllll l_!lll'l','- f'_' I,'L.:"
221(b) ,d' |'ll]l I.. t,}l (;I(;, ,_([ OlJ| :t _4 tt IH,[I! Ill Ij,'II'V, ]I,I',X.Y,I_I_. _, 3371 |".,"411lip, 'q;2.

I. S| ,_(.ill. ](.t06. iiIiilt, r s ','li,m ,it;,;l ,,f Ih,:, lilh,.

[',S (_1 _I1' (+tillS. :tlld _11111._'('_%'_, I'. I,r_i_ ,,li_l- II • I , _. I'_+r !,.ffi:,];lliX',, :'_' I_._[+._vlli-l,ht_'d I+CI'_t+TLV.'llo%%'111_1011i_"_ F_JI_I-
)li_h_ll" :trill IHIrIH,..+' I+l J'lLb. I.. Ill 616, .--,,,.v::li,,:t IIJlall+'i;tl ;ls':,i:.l+lllVI, %%'I)I;)db,' pPr- {']
1970 I: ,'4 I'_.¢h_ I'11111; ;11111 ._.tlm.>;Pw..;, p. lltillcd I,_ by U:ls:,; _,lalo ;lI_.l,lll.)' pr,_ce-
;I_"_"_IL I|111"_':, :;IIHI' Ih,'y ;il_l) lr+'l_1%' dill Ii1+| I t

I,Xl,,I, :lHd %v;i,; Iqilil]l,d I_l fly1 z, IP_lr Pl'dO-

'11 of tl Ii/'OCi_tqlill_ illSlilt.llOd b\ ............ h,rlui_l:d,,m _ut IIH. de,'i:.ion ,,f IIw ._l;lh'
:;,qci dir,cll" I'r_,ln Ill'It whivh t.|l_lllt'l

]ly C{)ll'tt'lllIi;{(ioII sh;tll award illl,,I.ill Ih;, db, ld:H.,,e |,_ %_hi,,h ofl'icinl slit,

_,sl. ill, Sll('h l',.,;l] ]II'OIKH'Iy Slll:}l ]'lidl3.,_ to I I'ales _h,,uld _t,l,lr,':,s ]wr al,l,cnl fr,m_ dvui:_l of
jill' I'lll;llll'i}ll :l_',_;i?.llllll'l ', I_lll'lll'._ Y. 'l'llr-

ql:'lll','41' Fl|uh It\viii;l" for his re;l- Ih'%ie%v ': r,_lo%;ll I'ri,:0n I.q,nwwtd .%l;,'JwY, D.U.N.Y.

JllPllI(lilig l'O;15Oll;ib|r2 ;tlll,l.ll!.V ' :,41;i.1¢, h_'.v I 197"_. 3;:.% I".NIIpp. 211:Z.

Ii'r_ql IH'c_ltIse O[' []1{' COlldOlllIiit-

i'ed-rltl _IgQIIC'_" C;lllllol_ ;iCllUil- O

he I:ni|t',d SIales.

lioII (a) Ill" Ihi:; t-;t.'t'li¢',lt :;hall

," ',vhob_' bOIl*'li( [h'.' _.'{lllllt"lllll;lo
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',i_:;i::. (b) Section 401 (a) of the Anti-Smuggling Act, as amended

(19 U.S.C. sec. 1709(a)), is hereby amended by inserting "Micronesia,"

immediately after "Johnston Island. "

(c) Sect:ions 54Z, 544, and 545 of Title 18 of the United States Code

are hereby amended by inserting "Micronesia," immediately after

"JohnstOn Island," each place it appears therein.

(d) For the purpose of the Tariff Schedules of the United States,

.......... . Micronesia shall be entitled to the same privileges as the insular

Lc. _-_.,

...."';'# possessions of the United States which are outside the custom

i

territories of the United States.
I

J (e) Thi,_ section shall apply with respect to articles entered ori

"t

. . withdrawn from warehouse, for consumption after the effective date

-.v,,

_ .:. of this Act.

LANDS

SEC. 405. (a) The title to all property, real and personal, owned

..: by the Government of the Trust Territory of the Pacific Islands, and
• p^%. ,-

•*, : all interest including rights of use in property held by the Government

',

of the Trust Territory of the Pacific Islands, are hereby transferred

to the Government of Micronesia, including all right, title, or interest

• _ of the Gover:nment of the Trust Territory of the Pacific Islands in
;::_

.,'.,': /.'t

"-"' tidelands, subme ._ged lands or filled lands in or adjacent to the islands

of Micronesia. The term "tidelands, submerged lands, or filled lands"

018348
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_ k4

"!' " shall have the meaning ascribed to it in Section l(a) of Public Law•,.._%:,:

..a,..2.]

88-183 (77 Stat. 338), but shall not include any such lands which by

: local or customary laws or' rights are held in private or communal
!

owner ship.

(b) During the three year period referred to in subsection (c),

nothing herein shall impair the existing agreements between the Trust

Territory Government and the United States Government or any agency

or instrumentality thereof insofar as they relate to land use and reten.-

"'"('!_" tion, and the Government of Micronesia takes all such land as set

I

: forth in Section (a) above subject to such agreements; provided,

however, that such retention and use will at all times be consistent

_d with the public purposes of the United States.
• .J'i

,:.,.,,: (c) (i) Within three years from the effective date of this Act,

the retention and use rights of the United States Government covered

by subsection (b) shall terminate, unless, within that time the United

States proceeds to acquire, in accordance with subsection (d) or (e)
..• .:..:."

:"'.":",'/ hereof, whatever rights in such lands may be considered necessary,,,. :
•',t_

; for the public purposes of the United States.

(ii) In any such acquisition, the amount to be paid for the land,

or interest therein, shall be the current fair market value of the
,."-_

• ;'" interest acquired less any amount or amounts previously paid,

gratuitously or otherwise, therefor.

:0183•
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. "_..

_."._; (d) The departments and agencies of the United States Government

: are hereby authorized to, and may acquire real property or any interest

in real property, including any temporary use for public purposes in

Micronesia, in accordance with provisions of this subsection and

subsection (e).

. _ (i) In no event may the estate in property sought to be acquired

.,!..< by the United States be of a greater quantum than a base or determinable
t

fee. The limiting event which will terminate such a fee will be the,_ o(

..' "., ,_

':,:".ii):: cessation for a period of five years, of the use of the land for the
.... j

t

public purposes of the department or agency for which it was acquired.
2

Upon termination, fee ownership in the land shall revert automatically

to the person, persons or entity from whom it was acquired, or their

_.C: heirs, or successors.

(ii) .At least one month prior to any regular session of the

Congress of Micronesia, the United States may present to the Governor

of Micronesia a description of any land in which it wishes to acquire

' an interest together with a complete statement of the nature of the

interest sought to be acquired, the full justification, in the public

interest, of the need for such interest and a detailed appraisal report

of the fair market value of the interest, prepared by qualified independent
....l!

• ' _" appraisers. =_

oxsaSo
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(:!V:;, (iii) The Governor shall thereupon prepare and immediately submit

to the Congress of Micronesia, for consideration in its regular session,

a bill which will contain a description of the land in which the United

:_ States wishes to acquire an interest, the nature of the interest,

together with a complete statement of justification of the publid need

•_ for such interest, and a detailed appraisal of the fair market value of

the interest prepared in accordance with paragraph (ii) of this subsection.

.-.._ (iv) Upon the request of the United States, the Governor shall
•': _,2 7

• ",'.._':;

".'.; call and sub:rnit to a special session of the Congress of Micronesia

any bill otherwise covered• by subsection (i'ii)hereof. The Governor

I

shall, upon request, also include such a bill with any other businessz

for which a session of the Congress of Micronesia may be speci.ally

• ..-:._.

"',:! called.
.4

(v) In the event the Congress of Micronesia agrees with the need

.. for the acquisition by the United States of the interest in any particular

piece of land sought to be acquired, and with the appraisal for the

.v-, value of the interest, it shall pass the bill, or that part of the bill

relating to that particular piece of land, and the bill, or the part

thereof pas.,;ed, shall beco_ne ].aw, binding as to such interest, on

...._ all parties.
'.L:4

', - .,4
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;,j:,,,_: (vi) In the event that t;he Congress of Micronesia agrees with the

' need for the ,acquisition by the United States of the interest in any

' particular piece of land sought to be acquired, but disagrees with the

appraised value of the interest, the United States shall be entitled to

immediate possession of the land in question; but the parties shall

i

•", proceed forthwith to attempt to agree upon the question of value.

If agreement is reached, the bill shall be appropriately amended to

reflect the agreed upon value, and when passed shall become law.
,:.'_%_

•.<.,;,?%

:.;...... If no agreement can be reached then the value question shall be

submitted immediately to the highest court of Micronesia which will

, then proceed to determine whether the price proposed by the appraisal

represents the fair market value. In order to assist in making this
.:

; _ '¢',_,"

.._ determination, such court may, in accordance with auch rules as it may

promulgate, convene a special jury of Micronesian citizens from the

district in which the land is located to render an advisory verdict on

the question of fair market value. The decision of the court shall

.:'"
'. be final, subject, however, to review, on appeal, by the United States

Court of .Appeals for the 9th Circuit, as provided in subsection (vii).

(vii) In :he event that the Congress of Micronesia fails to act

'_.. on a bill in the session at which it }]as been introduced or disagrees

•-_t
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-,..;. with the need for the acquisition by the United States of the interest

I

', in any particular piece of land sought to be acquired, or in the event

that the United States wishes to appeal from a final decision of the

; highest court of Micronesi.a rendered in accordance with subsection

: (vi) then an appeal may be taken to the United States Court of Appealsi

T

for the 9th Circuit, ) which shall entertain such appeal in accordance with
t

such rules as it may prescribe and shall make a final decision, binding

,._, on all parties either as to need or value, or both, as may be appropriate
" "t_

.. in any particular case.
i

(e) After the effective date of this Act, no privately or communally

owned real property, or use rights in such property in Micronesia

i

._A may be transferred, sold, alienated or leased for a term in excess

.i.,._',}., of ten years to non-residents or corporations owned'or controlled by

non-residents of Micronesia unless such transfer, sale, alienation,

or lease is first approved in writing by the majority vote of a

commissior, to be especially established for that purpose in accordance

"'_ with the laws of Micronesia.

01B3S3



'-i_ SEC 406 The Public Land Laws of the United States shall not

apply to land, if any, ceded to the United States, but the Congress of

the United States shall enact: special laws for its management and

disposition.

SEC. 407. The territorial sea of the islands of Micronesia shall

be delimited in accordance with the laws and treaties of the United

States, and shall not exceed the limits maintained by the United States

in its international relations. All laws and treaties of the United

States of general application regarding navigable waters, the territorial

'_ sea, the high seas, including but not limited to the contiguous zone and

the continental shelf, and fisheries shall be applicable with respect to

Micronesia.

MISCELLANEOUS PROVISIONS

•" SEC. 408. Upon the effective date of this Act the President is

" _ authorized to appoint a Comptroller for the territory of Micronesia.

He shall have the same duties and authorities in Micronesia as those

prescribed by Public Law 90-497, 48 U.S.C. 1422d (Supp. IV, 1965-1968),

for the government comptroller for Guam.
• •r

•_: : SEC. 409. Upon the effective date of this Act, no employees of the

Government of Micronesia shall be appointed•as Federal employees as long

as they are employed by the Government of Micronesia. Those Federal

employees who, on the effective date of this Act, have served one year or

_._ less under their then current transportation agreement shall be terminated

as Federal employees_upon the expiration of that agreement. Those Federal

• 01S354
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_ employees with less than one year to serve under their then current

transportation agreement shall upon completion of that agreement be

offered not to exceed one additional year of employment as Federal

employees.

SEC. 410. No person who advocates, or who aids or belongs to any

party, organization, or association which advocates, the overthrow by

force or violence of the Government of Micronesia or of the United States

shall be qualified to hold any public office in Micronesia.

-_ SEC. 411. Paragraph 29 of subsection (a) of section i01 of the

Immigration and Nationality Act (66 Star. 163, 8 U.S.C. Ii01(a)(29) is hereby

I!

" immediately before "American Samoa,amended by inserting "Micronesia,

where it appears in the paragraph.

SEC. 412. All appropriations made to or by the Government of the

Trust Territory of the Pacific Islands prior to the date this Act becomes

' effective shall be available to the Government of Micronesia.

_" SEC. &]_. The President of the United States shall appoint a com-

mission of seven persons, at least three of whom shall be residents of

Micronesia, to survey the field of Federal statutes and to make reco_nenda-

tions to the Congress of the United States within twelve months after the

effective date of this Act as to which statutes of the United States not

applicable to Micronesia on such date should be made applicable to

Micronesia, and as to which statutes of the United States applicable to

•_._ Micronesia on such date should be made inapplicable.
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.o_ SEC. 414. The laws of the Trust Territory of the Pacific Islands in

force on the effective date of this Act, except as modified herein, are

hereby continued in force, subject to modification or repeal by appropriate

authority. WT_enever the terms "High Commissioner", "Deputy High Com-

missioner" and "Trust Territory" or "Trust Territory of the Pacific

Islands" occur in such laws,, they are amended to read "Governor",
.t

"Lieutenant Governor", and "Micronesia".

SEC. 415. There are hereby authorized to be appropriated such sums

..-'_ as may be necessary to carry out the provisions of this Act.

SEC. 416. (a) As soon as possible after the enactment of this Act,

' the President of the United States shall certify such fact to the High

Commissioner of the Trust Territory of the Pacific Islands. Thereupon, the

___ High Commissioner shall, within thirty days after receipt of the official

.:.: notification of such approval, issue a proclamation for a referendum to be
t

held not to exceed ninety days later, on the following proposition:

"Shall the peoples of the Trust Territory of

the Pacific Islands join in a political as-

"_i', sociation with the United States as pro-

-.,: vided in the Act of Congress, approved

, known as the

(date of approval of this Act)

Micronesian Political Status Act "
•

_, (b) The High Commissioner of the Trust Territory of the

Z _; Pacific Islands shall, within thirty days following the referendum, certif.y

the results to the President. If the President finds that a majority of

the legal votes cast at the :_aid ..'fcrendum aro in favor of adopting the
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,...,- proposition, he shall issue a proclamation so stating and this Act shall

..... become effective upon the date specified in his proclamation. In the event

the foregoing proposition is not adopted at the said referendum by a majority

of the legal votes cast on said submission,none of the provisions of this

Act, except the provisions of this section, shall be effective.

q

t
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(c) Section'._ 54.2, 544, and 545 of Title 18 of the United

States Code are hereby ar,_c;'.._edby in:3erting '_.licrone,_;_.'.','', immediateTy

after "Johnston l_land", each place it _ppears tho.rcJn.

(d) For the imri, o_c_-, of the Tariff Schedules of the

United Stater,_ ',Iicro:_e,'._ia [_ha!l b:: entitled to the r_a:._e privileges as

the insular pc..:e_r_J.o_,e" ' of the United State'__ which a_e outside the custom

*terrltoric.s of tt:c U_ite-I Stateo.

(e) Thi_ _ectlon chall a?ply with re&peer to article_

entered or xrithdrv._.:_Lf,ron _arehotme, for con._:t_,a-ptior,:-fter t',_:effective

date of thi_: Title.

SEC. 367. The Exect_tiva Authority of the Goverr__'.__m_of l_croneoia

shr_ll ma'_-eto the Prcc.idcat of the U6ite.d States or his delegate an

annual ret;ort of the trcn'_act__.o_'_.'..; of the Gevc_r_,aant of }[icrone.sia fo_

tranm.,icci.',.;'_ to t:ll, IL_ (:OF, S_:C_[._ Of tit_ _. U_lJ.t,_,[ _. Statea and ,_'uch other reports

at _;uch oth._:rti,:,t.:; o._ _a,..'y be ""_ "-" " , _,.cqt:...,.cdby the Coa:;r_,_;_or tmc._r appliccoble

Federal ).a_:.

Cbapter 7.

CO_,qZ_,_,,,,A,1 PRCPEiITY

SEC, 381. (Z:') "lille title to ,,1_ property, real c:ad person;;l_ o:-:ncd

by the ¢,ov_-rr::'._'_:t of the. 'rr_,zt Tcrrito_3" of the Pacific Islands, and all

interc'sts in _'_mh property inclua_.ng'" right._ of u::e and including all rig,,t,',

title, or intaro,,:t of the eover,_:.:,::nt nf the Trust Terri',:ot:y of the Pacific

luland_; _, tide]:_n_;, su,:._e_g:,_i:'ndc, or filled ]._,:_d[;in or adJaceat to

the i_la_:da _f _licrone_:J.a,held by t_._eGoven_ment of the Trust Territory
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of the Pacific I,,].ands,jJre hereby tran._ferred to the Coverrunent of '

I Mi.cro_._esia. The teT.l_"tidclands,.submerged lands, or filled lands" r;hall

have the mean.lug ancribcd to it in Section l(a) o'f Public Law 88-183

(
(77 St';t. _.,_"_"_.Tbl.n s_ib:;ect_.on,_:hc:linot: _q-_,lyto any interest in

lands, r-hich intc.rc._tby local or cu.._:_o'_narylaws or rights is held in

..-: private or con.',:t_zmle:.'ncrship.

'"_ (b) During the tlw.':_.-yearperiod referred to in

subsection (c), nothJ1:g..,hercJm _;ha].limpair the exiu',.Ing _6._'_"u._nts.

I between the Tru'_:tTerrito_), Goverr_.:cnt and the United States Ge'_cr_ent

or any agency oz" iu:;tru:_eut_lity t]:crcof insofar as they relate to l_nd
I

use and retentic.n, and the Government of Hicronesia takes all such land

- as set forth in _ubsectlon (a) above subject to such agreements; provided,
however, t_a_ nuch retention and use will at all til:<'csbe consistent vith

the p-'blic purpc:.-.c:o of the Un.'.ted St,..Le_

(c) (I) ,Withi: three years frcn the effective date of

this Tii;].a_t,'_arctcutlo:% _ua _se ,.io_.tsof th_ United States Goverw.,;'_'nt

covered by suh_ection (b) _;ha].lte_nninate, unless, within that time the

I .......

United States proceedo to acquire, in accord...nce u,lth subsection (d) or

[ (f) hereof, _..,_-_.......""_,-,_er_ rights in _;uch lands may be considered necessai D, for
I ...........

the public purpo,_es......of the Uni'.-.ceu"Stata._

i .... (2) In any such acquisition, the amount to be

Ill paid for the property , or interert therein, sh_ll be the current fair
market volue of _he iutcre,.7.tacquired, exclusive of any i_nprove_ents

made by the Ui_itc.dStat:e_;or ....i[,n_; and less any .....

,.mou,,u or amounts

previou_;].y pald, gratuitoun]y or otherwise, therefor.

[;
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(d) The United ,grates Coverv:ment it,_;(Icpartmcnts and

agencies, are h,2reby _,utho_'i:-'.edto_ and may acquirc fur publid purposes

t

in !.licrone_;laprope_:ty nc any intere:,.tin property, including any

tc.r,vpo_'_,:v,,:c, :+, :c"u'.:.: • ,-'_!_.:._l._p"s.v_.,.'.,<t-[,:ua'_.d:..-:_'_'::_c!"_on(f).

Such pro;.cr:y, _:c]ud-,'ng t1mt o";ne:]or controlled by Frlv:-,,te.parties or

tbe 'Covcr_:.:.:_nt(_f ._-!q.cr.z::esi_.::_::zy1;0 acq'6ire.dunder it:is r;ubsecti_n by

purchase, ].ease, exch;:ngc_ gift, or other_,.:iset:t_-Jersuch te_-a_sand

conditiou:_ a_ mt,y be ,_egotiated Ly the parties, subject to the llmit:.'.tions

in subsectio.n (g).

(e) ):n n..';cc:::_tnay tl't e_:t,:t,..In ?_'operty sought to be

acquired by the [:__it:cdState_ be of +:'greater quantum tl_ml _, fee on a

conoit_.o:,a.ud.il:'..L"""' 't.<._..n..3:h2 i_....tJ.t:o event vhic:h will terminate such _
/ r

._, fee shs!! be !:l:cr.b.gcncefor c_ p,:,ci.odof five year::,of thz, use of the

". _.
.+ _,,.,v,._.,,:,..or,.t, Upon term-",::-, :- v land foi+ p'f..--.!i.c ]',:,_-),c.,.nc,.*..:,.+" _h U+:,i.ted St_-:.',::Lu, _ ..... "....

_"k. tion, foe o.::_.¢::,.::;la?.., [!] the "i:;r.,d :.'h+.ll _:e.-,:e.Ft _:utomat_.c,'-]ly to the

"- _, per."on, pc:<_.,.,,..,... _.'}" c:ntitv fro.n: vd_¢;::_ i.t van r;esuirc¢'.._ 07 tl,c-ir heirs, c;;:

succesr_o_: . .

(f) In t1:e e.\,er;t the I!nil-ed States is un0.h.!e to acquire

+

property or an _r;te:. _.at in p'copa_Tty by r-egoti:_tio-a in accordance %_ith

sub.'-:ecti,;r_ (d), th-:n it may acqvi_'e property or an intere:.t there.i;_ in "

accoz.dance _:ith tlm foll._:e.(n:< procc.,.'ur__-:
v

(1) At !eact o::e montl_ prior to any regular :,csc, ton

'J Cof the Conj.,re::.; ,_f l,,.cron.::;_a, 1-he Up.ltcd .,,.,,e"_tcs m::y ],re_ent to the_

Executive. of l._J.u'_'o-_c_fa a stat:e,:_c.nt de.._cr1.!,+_n L the proFerty in ,._hfch it

wishes to acqu-!.re n,t Jntcre::t inc]udlng t1_,-veJn the n:,tur¢: of the interest
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sought to be acquired, the public purposes for such interest, and a
detailed appr,?i:_alreport of the fair market value of the interest

prepared by q,_n]Ifled inclr_pc.ndentappraiser:;. The Executive' shall there-

upon preparc_•and Inunediate!y submit to the Congres_ of H!cronesia, fo_"

• • I . t

cons_.c_c_rat_onin its regular session, a bill incorporatin 3 the statement

and requiring the con',_eyanee of the property or interest or both therein

to the United State_.

(2) Upon the request of the United State." the

t

Executive ._hall immedlately call and submit to a special session or submit

I'
i to a regulm" or r:pecial session already convened of the Congress of Micro-
%...,

nesle ;my bill otherwi:;c cove_'ed by subsection (I) hereof.

(3) In the event the Congress of Micronesia agrees

with the need for the acquisition by the United States of the property

or any iuteYe._t in l',rope::iysought to be aequiYec', and further ....._....

with the apprai_.al for the. vah:_: of the property or interc.*;t,it shall

pass the bill, or that part of the bill relating to that particula[- piece

i..._.., of land, and the hill, or the part thereof passed, shall become l,:w,

! . (4) In the event that the Congress of Micronesia
J

tJ
agrees with the need for the acquisition by the United States of the

property or interest sought to be acquired, but disagrees with the
i."

appraise_ w11ue thereof, the Unite8 States shall be entitled to if'mediate

possession of said prope.rt._or right to exercise its interest; but both

parties ..,ha_.lproceed forth_Hth to attempt to agr_,e upon the question of

value. If agree.._.entIs reached, the bill shal] be amended to reflect the

I : agreed upon va]ue, and when pa:;_e.d shall become law. If no ng.-ecmcnt canI

¢L
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be reaclmd, tl,e que::.t:i(.,nof va],,' :;hall be promptly submitted to the

par_.nount court of _:.[cronesla _:hic)_wl]l proceed to determine whether the

. _ I tprJco, pr¢",o_e(, by the aT,!:r_:.:;a! :'r,presentr_ the fair :,.i_r.b.etvalue. To

",...._ _"', .....'.-' such court may, in accordance uith.... _,t il, making Lid,.; ¢.e_e_,.i ...... :.,Jn_

such p,zoced,re.,: a_. tt n:ay l)y rules adopt, ¢onve:l¢ a ;;i;ccia! Jury of

}Ifcronc.uia eiti:cer, u from the geographical area in whic}_ thc_ proi, erty Is

located to re.'.:derc,_ advisory verdict on the question of fair market

' ¢.-!value. The dcc_._,.or, o_.""the court ..,,,,_'al] be final_ st:bJcct, ho_('_ver, to

further proc,T/:di_;gn and revi(::," a_ provided in sub_;ection (5) arm (6).

(5) In the evtmt an interet_t in private or

com:',unal].y o;.:,._c'o' £:"cqzrty is acqulrc,.d purcuant to :_uo,:ect_(;a'' (f)(1)_

(2), (3) _md (4) and. the o_ncr or o-..'r.,era di._,_.j.,:e ,,_"'...... _-_ ..,.L, the: fair market

value a,:,'] _;7.:;h a fL_rthe.r rev:,'.<-_:, l:);e United States shall proceed

immediately in _ccoi"d:.mce \s:Ith , ..... _ " '• L.,_.,..olir.,hed _eue.ra! ia,._ and procedures t::

have the fair v_:..:,'v,_.t value ('..:t.tvrr;&:ied ," ' ' . ",_,J.t.n tlle rigL& ef al;peal unot.r

said Federal !:.._.:....,..,_ proccduz_c's to the United Star".:-. (,ou,.t of ,'_.ppec.!c. for

the l.linth Circ....:.,.,,"-,

(6) In the (year th_:I- the Executive (lees not

introduce a :a.J.z a:; required by this sub;;e-ction, (:r the: ConL:ras,; of

0- ,_Micronesia feJ'i:; to act: promptly on a l_ill in 3_,: ,-._-_e,.. _ ...... (..n at vbich it i-;-.s

been introduced, or it doe,_ not F;mU the bill, or it diuagrees _.'ith the

need for the acqu]c::l.tion by the United States of proparty or intcrer.;t .!.,_

property rOUL;ht to l',r_. acqui:-cd_ of in the event that tl_e lh:it(sd St_te_

wish(:s to appct,.2 fro:,_ a final, declcien of the p_tra__ou'_:t court of Micro-

nesia rendered in accordance with :;ubscction (4), the.n tha United St_,L_a

. ._ D-24 (
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' shall have the right to proceed iu accordance with established Federal lau

! '" .+! and procedureu with res;peet to tlle acquisition of property or Interest in .,..-,

'ito the Ui_itcd %ta_,:c._- Court of Appc_:]s for the L_inth Circuit.
%

(7) Final decisions of the United States Court of i+

App u],, for tl_eNinth Circuit rendered in actor<" -.,+ce_.:ithsubsections

(5) and (6) may be reviet:ed by the United States Supr_:.:_eCourt on petition . :" +"

for a _rit of certiorari in accordance x_,ith25 U.S.C. 2101. :<

(g) After the effective date of this Title, no privately i....! .... .

or eo_:_._.unollyo',_nnedre_l property, use right_, or interests in _uch

property in Nicronesia nay be tranufc_red, so].d_ a±_enated or lea:_ed for ",

a term, in exc¢.,"-._of ten ycaru to non-residents, eo_porations o:mcd or .::

controlled by non-residcnt,'J of 7.Licronesia, or the United States Govern- "

mo.nt uuder the prov.lgiens of subsection (d)_ except l_y defscent or devise,

unless ,ouch trausfc'r, s-le,_ _'"r_._ution,....... gift, or ].eaza is first approved

in t.:ritingby the _,aJority vote of a com-_.f.:_ion?o.be especially

estab!ishcd frora r_.....d_nt,, in the geographic area where the real property ..-

is locate.d for that purpo_e in aceord,'.:nce_-_iththe la',_sof Hieroneoia, .

TITLE IV

PROVISIOI_S OF A T_L_d,SI_I0_.,ALNA_[,+,_ :

SEC. 401, After the effective date of this Titlt, no employees of ":

the Government of "',._¢:rot',eciash_-!l be appointed as Federal e_nployucs as

long e.s they _:re e_ploycd by the Cow:_.-nmcnt of lficrouesia; except that

Federal c_:_ploye+_,,_in the Covern:,.i_ntof }'icronc:_ia on the effective date
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O; "..t_ klCi" _:]'. ,_-'.'l • _ J.. J .... ; •

, _ _ _ ,.l,_---r., ,.;'." _'I.'" "" L ;," ,-..'r t..r....-.:-, ._'::':.0 - _-".%t.;._ [. .'.:-_,; j.%- ................ . ._t.. _... _:T_ • ;; '....7

0._. • "['<" ." • k L. . _ -

.... .._. ,; _ _ .. .:., ,1
',_ _ ,;:- ",'_';:_ :; ;:.... ; .'_u,Jr ::;h-,, C.;. _: L!.,._ ":_.L=,.:::L'..:_ .:..... -' L.: ,-.... _J '): _ ,-_.-,

"": ..... _.... !;_:_-: s.:,..CdC.:UL'': ";:' _h-._ ._"c.cctive dat.J"'" <=:t.'..::..;!b;" o r ;',-',_-:......,

Of this "_:'_" "'"_ '"_ "' : " "'I,-r(_;;c-ia or to

the court'; <,_ ,,.-caa,:_-,:,_ ...... m.<_ _e app.'-:,opz",:._te for e.t:;v .:;itfon.

('a) Tl-e Di,3....... :__d c,-.....n _--,,Cc::;-_-_:_,,-each oe *h,

--'- ei_ Tc:.,n._a "f°r-': t..":-<y ,--'f the F-';cieic r--.1,n4.: ,rge ' "-'"Dis tri:: t3 ux .... - ........

the _cF,._._'_.._ (J..::Z;_ o_ "_ °" 'r:.-_,., ._"_ ;.!.LZ '-t:-e._,-_, OV Or _-,._U--.,_,

before th._ ::'ea;:":cgiveCourts of s.':id 'az-;c:_cC._ o_.• ......_.f::,'_ ": d,_ca of

this Title are ..... .-.._ ....a - _'_. ._......_r:,,.::a_o _-,,= courts of ;'ilcro''=.'-i.:- '.:am_y be appropri:

for _ "'_" ...... '

SEC. &'O_, ' 1 ........

'r.-u:;: Tcrr'_..-r,-v ,.! -"_, );.'_,_'fi,: "-_ ...... " ...... i"-_;' = ,_c of__ ' ,.:.,,;.... _ ...... c. _;_'!G'C":'_.,.-.,:'_........../,.._ ,_e

co.ry._-a:[s35.o:l c'f s_;'/':'_., y._,g.;.t.:'.:.;... ,:!.._ i;z.-:,t *"..,..._-: o: ",;i',o::: _':;..: ". ::. be re3ia-'_s,,..

__:..:'-;.s.--..a= ':':.:_ U_'.'_t."..J _......cv:.-:s wi":,f_ • t--e._,,_, _.3n'-"

after the ,.....['--e_:I..,'ed:.ta of this ,r.,t___.,._,.as to .,n,__h _,:-.....'.... of the Unite,.!

(...... n _,_ .........:,iv.on suc_ date, _;<nll be reade app!icab].a.,t,:t_s _. oppli,:ah!e tc "'_"-_ .....

to _a_-.-,.....[:I ,• '}" ........ 1¢_.. '._ ..... o ¢:n ._,..._ vat': .... .; ::i.,,.a. ;]tc1F" "'", s,l..'lll be. r_ad_: inapp-xc_o,e

qO_). ':'}" '-'* ' "" _•SEC. ' " d ..... .,:d,._a.._r:._' _:e_,:,._.' :'Lt_ilC)-/Ze _0 '._e .2pp.op,: .. _ Guch 8t_a,'i

"" ' ! " 0"%as m-_y be nece:;$a'cy to c2.rr V out tb.e p_o/ .... i .... o_ this Act.
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