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The Section of International Law reconm_ends

adoption of the following: -.

BE IT RESOLVED, that the American Bar Assecia-

tion:

As to Seabed Resources of the Continental Shelf

(I) In reiterating its position on the explo_-ation

and exploitation of the continental shelf (a) expresses

its fi_m conviction that within the submarine areas adja-

cent to the United States in which the United States is

entitled to exercise sovereign rights for the purpose of

exploring and exploiting their natural resources, the in-

terests of the United States in these resources be protected



to the full extent permitted by the 1958 Convention on the

Continental Shelf and (b) endorses the concept of an eco-

nomic resources zone beyond the outer limits of the terri-

torlal sea, the precise breadth of which should be arrived

at by international agreement which takes into account

both the special interests of the coastal state and the

interests of the international community. The proposal

made by the President in 1970 that'there be a sharing by

the coastal state wlth the international community of fi-

nancial benefits derived from exploitation of the seabed

resources of such economic zone is also endorsed in prin-

ciple.

As to Seabed Resources Seaward of the
Limits of National Jurisdiction

(2) Recommends that any international regime estab-

lished with respect to the areas seaward of the limits of

national jurisdiction incorporate the following principles:

(a) that important decisions by the governing council be

made by a system of voting that gives equitable considera-

tion to all interests involved; (b) that the international

authority created by the treaty have administrative and

regulatory responsibilities, with power to license areas

for exploitation by others, including States, governmental



organizations and private parties, but that _ **_v_ nm

control ever volume or rates of pzoductlon, distribution

or pricing of seabed resources; (c) that States and

groups of States be eligible to operate as licensees and

through Joint ventures with licensees.

(3) Recommends that the United States, _hile not

halting exploration and exploitation of seabeds beyond a

depth of 200 meters during the negotiating of a Law of

the Sea Treaty, should call on other nations to Join the

United" States in an interim policy. The United State_

should suggest that all permits for exploration and ex-

ploitation of the seabed beyond 200 meters depth be sub-

jectto the international regime to be agreed upon, which

regime should include due protection for integrity of in-

vestment in the interim period. The United States should

also seek agreement that a portion of revenues derived by

States during the interim period from exploitation beyond

200 meters be turned over to an appropriate international

agency for the benefit of the international community.

, As to Fishery Interests

(4) Urges that the United States seek in the law of

the sea negotiations and in the Third United Nations Con-

ference on the Law of the Sea an agreement which wil].



ensure an adequatejurlsdlctional base for management of

the living resources of the high seas such that valid

biologic and economic objectives of fisheries management

can be secured.

(5) Urges that the United States Government not at

this time take unilateral action to extend its exclusive

fisheries zone beyond the present twelve mile limit.

As to Protection of the Environment

(6) Recon_ends that provision be made for establish-

ment of internationally agreed standards for the preven-

tion of marine pollution, to the ends (a) that _%e marine

environment be adequately protected; (b) that, with re-

spect to vessels engaged in international navigation '

there be adequate enforcement of a single set of uniform

standards, internationally determined; (c) that, with re-

spect to exploration and exploitation activities on the

Seabed, the community interest in the oceans be recog-

niZed by acceptance and enforcement of international stand-

ards everywhere beyond the territorial sea, but with the

possibility of supplemental, more exacting , coastal State

standards within the coastal State economic resource zone;



(d_ _hat methods for obtaining compensation for dama_

ca_ed by v_olations of the internationally adopted

ru1_s described above be devised.

As £o Unimpeded Navlgatlon and Transportation
e

i '

(7) Supports the principles that straits which have

hisf_Drically been open for international maritime traffic

are International waters Whose status should be protected

agaf_st change as a result of any agreement on the breadth

of _he terzitorial sea, and that, as international waters,

the%v _hould be subject to internationally agreed rules for

the safety of navigation and prevention Of pollution, with

the proviso that any powers granted to coastal States in

enforcement of international safety or anti-pollution reg-

ulations applicable to such waters be accompanied by ade-

quate provisions for the prompt release under bond or other

appropriate guarantee of any commercial vessel,of foreign

registry detained under such regulations. Further supports

the acq_iescence by the United States in the recognition

of _ 12--mile territorial sea, subject to adequate safe-

guamds against such actions impairing the world community's

ri_/_ts of unimpeded passage through and over straits



_hlch have historlcally been open for international

tra f f Ic.

(8) I_ecommends comparable provisions to preserve

existing rights of unimpeded transit through archipel _

aglc waters.

(9) Supports the view _at coastal States have the

right to establish deep water ports, power reactors, air _

ports and other facilities of economic utility on the

continental margins adjacent to their territorial seas

and to operate them under their exclusive control, pro-

vided that t/_ey •do so in such a manner as to avoid dam-

age to the environment, unreasonable interference with

international navigation or other high seas freedoms,

and that any new international treaty dealing with the

subject should so provide.

As to Integrity of Investments

(i0) Urges that the integrity of investments in sea -

bedresources be fully assured.

As to Scientific Research

(Ii) Supports the principle of non-lnterference on

the part of _%e coastal State with scientific research

©I-C oi2



carried out with the intention of open publication, but

recognizes the rights of the coastal State in the follow-

ing respects: (a) Within territorial waters to exercise

customary controls attaching to sovereignty; (b) w_thin

an economic resources zone to be determined, seaward of

the territorial sea, to participate in the research,_ have

full access to data and samples, and ensure compliance

with reasonable restrictions, pursuant to international

guldelines, pertaining to environmental hazards, marine

pollution, safety of navigation and protection of resource

exploitation facilities.

As to Settlement of Disputes

(12) Recommends that there be established a procedure

for the compulsory settlement of disputes by _[ permanent

Law of the Sea Tribunal or a Tribunal selected on each oc.-

casion from pre-established panels T.*

(13) Recommends that in a_y dispute between the con-

tracting parties, between any international organization

and a contracting party, between any international

The Ad Hoc Committee on the Law of the Sea
and Related Matters has not reached a con-
sensus as to the nature of the forum or

procedure to be recommended. The accompany-

ing _.'eport is qualified bY this comment°

Ol-



organization and the national of a contracting party, re-

lating to the interpretation or the application of the

treaty on the law of the sea: any party to the dispute

may invite the other party or parties to the dispute to

settle a dispute by direct negotiation, good offices,

mediation, conciliation, or through special procedures

provided for by an international or regional organization°

(14) Recommends that, when within 30 days no action

has been taken by the invited party to resolve the differ_

erie by either non-compulsory or compulsory means, the

other Party to the dispute may refer the matter to the

LLaw of the Sea Tribunal_7o
i

(15) Recommends that, when parties to a dispute have

resorted to a non-compulsory dispute settlement procedure

and have not been able to reconcile their differences with-

in 180 days, td_en any party to the dispute may refer the

matter to the /Law of the Sea Tribunal_7o
J

BE IT FURTHER RESOL%U_D, that the President of the

American Bar Association or his designee is authorized to

present d3e substance of the foregoing resolution to appro-

priate committees of Congress.



REPORT OF AD HOC COMMITTEE ON THE LAW
OF THE SEA AND RELATED MATTERS APPOINTED BY
THE COUNCIL OF THE SECTION OF INTERNATIONAL

LAW IN AUGUST 1973

UNDERSTANDING THE DEBATE ON THE LAW OF OCEAN SPACE

INTRODUCTION

t

The debate which began in the United Nations in ].966
as a debate on "peaceful uses", i.e., exp!oitatien of re_

sources, of the seabed "beyond the l_nirts of national ju-
risdiction" had become by 1970 a policy _ebate on the
future legal regime of world oceanspace. In the latter
year the UN Seabed Con_ittee officially became the prepa-
ratory body for the Third UN Law of the Sea Conference.
The Conference began in November-December 1973 with an
organizing session. The first substantive session is
scheduled for April-May 1974.

The range of issues on the Conference agenda of 25
topics and more than 60 sub-topics is all inclusive. It
includes breadth of the territorial sea, transit of straits,
fisheries, seabed resources regime, coastal state preferen-
tial rights over resources beyond the territorial sea, pol-
lution control, scientific research, land-locked states,
states with wide continental shelves, shelfnlocked states,
states with narrow shelves, states with short coastlines,
regional arrangements, high seas, archipelagos, enclosed
and semi-enclosed seas, artificial islands and installa-

tions, development and transfer of technology, dispute set-
tlement, zones of peace and security, archaelogical and
historical artifacts on the ocean floor, peaceful uses of
ocean space.
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The substance and the procedure of the "solutlon" of
these law of _/le sea issues are the warp and woof of an
exquisitely s_amless web. They involve international
political, economic, scientific and legal factors as well
as national imterests and priorities. Accordingly, in con--
sidering the ultimate Conference decision on any one issue
one must bear in mind that each issue is but one of a num-
ber of critical ocean resource and use issues to be dealt

with by the i_ternational community, the particular solu-
tion of which _lill not necessarily be based solely upon a
consideration of factors unique to that issue. It will in-
volve tradeoffs relating to other issues and probably even
tradeoffs on _etters external to the ocean environment.

Moreow_.r, solutions of law of the sea issues are now

viewed as being primarily the product of politfcal negotia_
tions. The U_ is composed 2 to 1 of less developed coun-
tries who do xz_t have the technology to exploit ocean space°
To them freedo_ of the seas is meaningless at best and is an
unequal freedom at worst° Their primary motivations are a
greater participation in the usufruct of ocean space and the
protection of their own resources.

Finally, there must be contemplated the possibility of
failure to reach agreement on solution oZ critical issues°
At the end of the second session of 1973 of the Conference

Preparatory Committee on August 24 the chairman said in a
closing statement that there was not enough agreement to
justify a Committee recommendation to the General Assembly.
It should be left to the Assembly, he Said, to decide wheth-
er or not the third UN Conference on the Law of the Sea

should adhere to the original scheduie o

The most critical law of the sea issues are, or cluster

around, the following topics and sub-topics of this report°

COASTAL STATE PREFERENTIAL RIGHTS IN OFFSHORE WATER AREAS

This report does not purport to be exhaustive of the
history or entire range of issues involved in the matter of
coastal state preferential rights in offshore water areas.
Rat/let, it is focused on broad aspects of this topic which
have a significant relation to t_e current debate leading
to the Third United Nations Conference on the Law of the Sea



THE TERRITORIAL SEA AND AN ECONOMIC RESOURCE ZONE

Traditionally, the territorial sea _as a zone provid-
ing physical security for the coastal state. Later, it be.-
came a method for asserting exclusive jurisdiction with re-
spect to iiving and non-living resources of the seas. Be-
cause of the emergence of the doctrine of the continental
shelf, however, great expansions of territorial sea breadth
became unnecessary with respect to non-living resources of
the seabed and subsoil. Such was not the case with respect
to living resources, however_ and in several instances the
breadth of the territorial sea _as extended to 200 miles in

order to ensure exclusive jurisdiction over fishery resources.
Details of these events are discussed below. Suffice it to

note that there is today a growing acceptance of some system _
of special rights for coastal states ih adjacent waters for
purposes of exploiting living and non-living resources_ and,
provided an acceptable formulas for expressing the precise
nature of those rights can be found_ it is not l_Lkely that
the territorial sea concept will be utilized to gain that
jurisdiction in the future.

Broad coastal state jurisdiction in international areas,
such as a 200-nautical mile "Economic" zone beyond the terri-
torial sea must be restrained by international protection of
freedom of navigation. A study of the access of coastal
states to international areas of the ocean, indicates that

the establishment of such a zone would require some sixty-
one coastal states to reach such international areas by

passing through the economic area of one or more neighboring
states. 5_hese sixty-one coastal states, comprising a major-
ity of al% such states, would be totally "zone-locked".

Additionally, five coastal states would be "partially
zone-locked" in that they would be completely cut off from
access to one of the oceans on which t/%ey face except by

passing t/_rough the economic area of one or more neighboring
states.

It appears that at least six completely land-locked
states would, in addition to their present access problems,
become pa]._tially zone-locked in that the state or states on
which they are dependent for such maritime access would
the_selve._ be zone-locked.
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The problem of the zone-locked state illustrates acute-

ly the threat to the common interest--particularly to coast-
al _tates--£f an expansion of economic jurisdiction were to
be accompanied by an expansion of jurisdiction affectin 9
navigation.

The concept of a "patrimonial sea" or an "economic re-
scrdrce zone _ gathered increasing support in the law of the
se_ negotiations in the United Nations Seabed Committee.
Such a regime would provide an exclusive or preferential
right for the coastal state in the living and non-living
resources out to a maximum distance of 200 miles from its

coast. However, it has been made clear by proponents of
su_ch regimes that beyond a relatively Short distance from
the coast (probably 12 miles) traditional freedom of naviga-
tion would not be impaired. Thus, in view of the widespread
acceptance of the doctrine of the continental shelf, and the
likely agreement concerning special rights of coastal states
in living resources off their coasts, it seems probable that
fishery and non-living resource issues will cease to be im-
pc_ctant factors in considering the breadth of the territo-
rial sea. ..

Thus, the issue will have come full circle with the

primary interest of the coastal state reverting to questions
of physical and military security.

The predominant interests to be accon_nodated by agree-
me_nt on a reasonable maximum breadth of the territorial sea
are, on the one hand, the security interest of the coastal
state, and, on the other hand, the interest of the world com-
munity at large in the maximum use of the world's oceans and

air space for purposes of commercial and military navigation.

With respect to commercial navigation, the maritime in-
dustry is interested in moving goods by sea in the shortest
possible time, at the least cost and with the least restric-

tion possible on operations. Thus, for them, it is important
to maintain the largest possible ocean area as '_high seas"
wherein :free navigation is recognized. Extension of territo-
rial seas poses a threat in the form of potentially increased
shipping distances, higher costs, and subjection of operations
to a multiplicity of regulations and restrictions. Nonethe-
less, extension of the territorial sea breadth to twelve miles,
provided agreement on resource issues can be achieved so as to

forestall further expansion of territorial sea claims beyond
twelve miles, would seem to be acceptable.

)
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For essentially the same reasons t/_e narrowest possi-
ble limit to the territorial sea is also desirable from a

military standpoint. Retention of the largest possible
area of the world's oceans as high seas would permit the
utilization for military transportation of the shortest
sh_pping distances and, hence, at minimum costs, and it
would permit the maximum mobility, unfettered by the multi-
plicity of regulations and restrictions, of air and naval
forces.

A significant factor in the maximum and most economic-
al navigation of both commercial and military vessels and
aircraft is the right to navigate with minimum interference
through the narrows which connect one body of the high seas
to another. Without such a right, essential trade and tran-

sit routes could be severed at t/_e whim of a strategically
located coastal state.

These factors have led maritime nations, including the
United States, to propose, and actively advocater interna-
tional agreement on twelve miles as a maximum breadth of the
territorial sea provided free passage through international
straits which thereby become overlapped by territorial seas
can be preserved (an issue discussed below), and provided
some form of resource regimes which wi]_l acconhmodate the in-
terest of the coastal states can be achieved.

TWELVE MILES AS THE BREADTH OF THE TERRITORIAL SEA

Based on a review of the statements made in the United
Nations Seabed Co,Tmlittee and elsewhere over the past three
years, it appears that if the offshore resource needs of
coastal states can be accommodated through an economic re-
source zone or a similar concept, there will be widespread
support for limiting the breadth of the territorial sea to
twelve miles. Indeed, many delegates to the United Nations
Seabed Committee have stated in just such terms their will-
ingness to accept a 12-mile breadth for the territorial sea
provided their resource needs in adjacent ocean areas are
met.

In a recent Department of State tabulation, of 123
jurisdictions for which information was reported, 32%
claimed 3 miles, 56% claimed 4--12 miles (42% claimed

• Or-?bJ )i9
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exactly 12 miles) and 12% claimed in excess of 12 miles.

This is indicative of a strong tendency over the past two
or three decades away from a three-mile limit and toward

the 12-mile limit. Thus it is conceivable that even in

the absence of an international agreement on 12 miles for

the maximum breadth of the territorial sear a customary
rule of international law might evolve within the next 10

to 15 years setting that distance as a maximum, provided

that extensive claims for resource purposes were not

couched in terms of territorial sea jurisdiction.

It appears that twelve miles would be an acceptable

maximum limit to the great majority of states for the

breadth of the territorial sea, provided that suitable

resource regimes for coastal states can be developed,
and provided that a suitable regime for transit of the
world's narrows can be achieved.

The United States Pro_,a__l

In August 1971, the United States delegation to the

United Nations Seabed Committee submitted a proposal that
would establish the maximum breadth of the territorial sea

at 12 miles. However, the United States' willingness to
agree to the twelve-mile breadth is conditioned on further

agreement with respect to free transit through internation-

al straits and preferential fishing rights for coastal

states. Two observations about the United States proposal
for a 12-mile breadth are in order:

(i) The draft article would give the right to a
coastal state to establish the breadth of its territo-

rial sea at a maximum distance of 12 nautical miles

from the baseline. Actual implementation and delimi-

tation would have to be made by the coastal state.

This leaves the way open for some states, which might
prefer to do so, to maintain existing three, four, or
six-mile breadths for their territorial sea and does

not attempt to establish or delimit by international

agreement the precise outer boundary of the territo-

rial sea. In view of the great disparity in coastal

configurations and national interestsf this appears

to be a desirable feature of the United States propos-
al.
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(2) A twelve-mile territorial sea would of
course render a nullity Article 24 of the Conven-
tion on the Territorial Sea and the Contiguous Zone
which establishes a 12-mile maximum breadth for a

special contiguous zone. However, Article 24 would
remain relevant for states claiming less than a 12-
mile territorial sea and Should not therefore be

ignored at any future law of the sea conference°

Passage Through International Straits

The present rules concerning passage through inter-
national straits which are overlapped by territorial seas

are set forth in Article 14 et seq. of the Convention on
the Territorial Sea and the Contiguous Zone and in the In-
ternational Court of Justice decision in the Corfu Channel
case.

In essence, the present regime provides that passage
through territorial waters (whether coastal or through a
strait) must be "innocent", i.e.F not prejudicial to the
peace, good order or security---of t_e _oastal state_ Fur_
ther, in straits used for international navigation, no
suspension of the right of innocent passage is permitted°
Although the right of innocent passage accrues to warships
as well as merchant vessels, submarines must navigate on
the surface and show their flag when transiting territorial
waters. Finally, no right of overflight is included in the
concept of "innocent passage"; It should also be noted that
some countries appended reservations to _]eir ratification
of the Territorial Sea Convention providing that their gov-
ernments consider that a coastal state has the right to

establish an authorization procedure for the passage of
foreign warships through its territorial waters without
distinction as to whether the territorial waters involved

were in straits or merely along a coast.

In view of the trend noted above toward a 12-mile
territoria] sea, some concern has been expressed about a

large number of straits (some figures are in excess of i00)
which, though now containing corridors of high seas, would
by virtue of extension of the territorial sea from 3 to 12
miles constitute territorial seas in their entirety° Prin-

cipal concern has been, as would be expected_ expressed by
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major maritime powers, particularly by the United States
and the Soviet Union with respect to naval operations,
although it seems clear that similar concerns are present
with states haging commercial maritime interests.

It is clear that the present regime of innocent pas-
sage through territorial waters places several burdens on
naval mobility, affecting operations by maritime powers:
(i) passag'e is subject to the requirement of "innocence",
a subjective test applied by the coastal states on an ad
hoc basis without meaningful international standards or
guidelines_ (2) some states (including the Sovfet Union)
do not recognize a right of innocent passage by warships

without p]._ior authorization, (3) there exists no right of
overflight, (4) submarines must navigate on the surface
and show their flags, and (5) if the strait is not one
"used for international navigation" there exists a right
of temporary suspension of passage.

Also, it seems apparent that subjective coastal-state
application of the presently vague innocent passage critez-ia
could lead to major and costly restrictions on conunerclal
navigation through narrow st_:aits based on nature of the

cargo carried (_., petroleum) or itsl destination.

At the July-August 1971 meeting of the United Nations
Seabed Committee, the United States proposed a system of
free transit through international straits. This proposal
purports to change the existing regime of passage outlined
above in several significant respects including: (I) a
change from "innocent passage" to "free transit"; (2) in-
clusion of submerged passage within the concept of "free

transit"; and (3) inclusion of overflight within the con-
cept of "free transit". The importance which the United
States places on this proposal in context of the current
law of the sea negotiations was indicated by the speech
introducing a draft article in which it was said that the
United States Government "would be unable to conceive of a
successful law of the sea conference that did not accommo_

date the objectives of" this proposal.

Strong opposition to the United States proposal was
voiced by several states at the July-August 1971 meeting
of the United Nations Seabed Committee. Although all
states seemingly recognize the value of the maintenance
of the free flow of international trade and con%merce on
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the oceans, i_cluding passage through straits, the inter-
ests of the tec_ologically developed nations, particular-
ly the two super-powers, can come into conflict with the
interests of the developing countries. In brief, the prob-
lem can be stated as one of achieving a fair balance between,
on the one hamd, the need for unfettered movement of commerce

and naval vessels on the high seas and through international
straits and, on the other hand, the need for protection of
the legitimate_ interests of coastal states (the latter most
often being specified as avoiding pollution from massive oil
carrying tan_cers, safety of navigation and avoiding m_'litary
presence and confrontations by the super-powers near their
coas ts ) .

This problem can best be solved by adoption of a regime
which permits the transit of both merchant vessels and war-
ships through international straits but allows suffic'[ent
coastal state regulation of the act of transit reasonably to
ensure protection of their shores from pollution and protec-
tion from military confrontations between other states. The
validity of both sets of interests on this issue must be ac.-
commoda ted •

Any balancing of the interests of the entire community
of nations against those of states located on the shores of
straits used for international transit would seem clearly
to) call for internationally agreed, rather than unilaterally
imposed, rules governing safety of navigation, provided only
that such international rules are reasonably designed to pro-
tect the legitimate needs of the coastal states. Reasonable
regulations concerning safety of navigation already exist in
many of the world's important straits and it is likely that
internationally agreed standards for safety of navigation
(and pollution) modeled on them would be adequate to govern
traffic through international straits as nearly as possible
in the same way that it is now governed.

The United States has tentatively agreed to reasonable
traffic safety regulations consistent with a basic transit
right but has insisted that they should be established by
international agreement, even though they would be enforced
by the coastal state•

i

It would seem to be accepted that internationally agreed
rules relating to safety of navigation in straits used for
international transit must be enforced by coastal states with
]:espect to straits lying within their territorial waters,
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including the right to arrest a ship in serious cases re-
lated to enforcement of the rules or, in the case of war-

ships, to require their departure. The very existence of
a right to arrest necessitates adequate provision for the
prompt release under bond of vessels so arrested. Other-
wise, the very purpose of international standards could be
vitiated by arbitrary detentions.

passage Throuqh Archipelago _^_aters

Certain archipelago states have asserted a right to
encircle themselves with a pattern of straight baselines
and to claim the waters within the baselines as "in-

ternal waters" of their national territory. The breadth
of their territorial sea would then be measured seaward

from those baselines. This proposal raises problems simi-
lar to those discussed above relating to straits. The im-
mediate impact of these proposals would be to require the
Consent of the archipelago state for passage through its
"internal waters". However, many sea routes through such
"internal waters" are high seas under customary internation-
al law and so navigators have been free to use them in keep-
ing with changingpatterns of world trade. Archipelago
states seeking thus to change present law may be obliged to
consider conceding a non-discriminatory right of passage
through designated corridors in order to make their special-
ized proposals more attractive to other states.

Whatever solution to this problem the United States
agrees to as a user of ocean space it will, of course, have
to yie]d to other users in relation to United States archi-
pelago territory.

INTERNATIONAL FISHERIES MANAGEMENT

International fisheries management involves the conserva-
tion and allocation of the living resources of the marine en-
vironment other than sedentary species. In order to assess
adequately the options now available for revision of the

existing management system it is necessary to understand the
historical context in which fishery management has developed,



to know the nature of past attempts at management and to
be ag_are of the broad negotiating context of proposed
arrangements o

Freedom of the High Seas and Fisheries Management

The fundamental effect of the principle of freedom
of _he high seas for fisheries m_nagement is that living
resources situated in the high seas are subject to reduc-
tion to ownership by the one who first reduces the re-
souu_ces to his possession. Under such a regime the in-
tezTnational law rule concerning the exploitation of fish-
ery resources on the high seas became one of unregulated
competition.

By the latter part of the Nineteenth Century, it be-
cam_e clear with respect to selected species that continued
unregulated exploitation of fishery resources would lead
to meductlon of stocks to a point where their availability
as food for man would cease.

One proposed solution to the proble%t of unrest_icteO
access and undesirable competition in a fishery Was for na & ,
tioms to assert exclusive competence in adjacent maritime
areas with respect to the exploitation of living resources.
Gi_n exclusive jurisdiction, the coastal state could then
exclude non-nationals from the fishery and would be possessed
of __he requisite jurisdictional authority to impose restric-
tions on its own nationals, or others if not excluded.

The other approach designed to alleviate problems of
congestion and overfishing, as well as international con-
fli_t genezated by fishing disputes, was for nations to
enter into international agreements concerning fishing actl-
vit/es.

Management (or regulatory) fishery organizations, of
wh$_h there are now more than twenty, possess a wide range
of powers and functions. A few are species oriented (for
exa_ple, with respect to tuna and whales) while most cover
selected fishery resources within a designated area (some
species-oriented bodies are also limited in geographical
ar_a) .



All fishery regulatory organizations have as their base
=he gathering and analysis of scientific data on fishery
stocks in order to p_-omote more rational management. The
regulatory po_,_,ersof such entities vary greatly however.
Most have only the authority to make recon_mendations to their
member states concerning appropriate conservation action which
may include the establishment of seasons, restrictions on the
use of gea]:, and the like. A few have power to bind their mem-
ber states directly.

By and large, the regulatory fishery commission concept--
though better than totally unrestrained competition among na-
tions and fishermen--has provided a less than satisfactory
solution to the conservation and allocation issues involved in

high seas fishery management° The lack of binding au'_hority,
the predominance of the nation-state and its national interest,
and the lack of effective enforcement mechanisms, all have con-
tributed to this failure.

In September 1945, the President of the United States
issued Presidential P_-oclamation 2668, which dealt with the

problem of high seas fisheries management° That proclamation
asserted that it was regarded as proper for the United States
to "establish conservation zones in those areas of the high
seas contiguous to the coasts of the United States wherein

fishing activities have been or in the future may be developed
and maintained on a substantial scale". If the activities in-

volved only United States nationals, then unilateral regula-
tions would be appropriate; however, if other nations were in-

volved, the conservation regime was to be agreed upon. The
proclamation also recognized the right of any other state to
establish similar conservation zones, provided that it did so
in accordance with the requirement of mutual agreement where
the activity involved the nationals of more than one state.

The United States has not expressly designated any conserva-
tion zones pursuant to Proclamation 2668°

A number of Latin American nations issued unilateral

proclamations asserting exclusive fisheries jurisdiction to
200 miles from the coastline. These claims were first sup-
port'ed by a group of states on an international basis in the

Declaration of Santiago in 1952. By that instrument, Chile,
Ecuador and Perd each asserted "sole sovereignty and juris-
diction over the area of sea adjacent to the coast of its
own country and extending not less than 200 nautical miles
from the said coast". _he basis for the claim was stated
to be the duty of each state to :'ensure the conservation



and protection of its natural resources _, coupled with the
fact that the present extent of the territorial sea and con-
tiguous zone was insufficient to permit the conse_ration_
development, and use of the living resources of the adjacent
ocean waters.

Although the 200-mile exclusive fishing zone was not
accepted outside Latin America until very recently, most
coastal states did, during the 1950's and early 1960's ex-
tend their fishing limits to twelve miles° With the excep-
tion of Ireland and the United Kingdom, this process produced
little serious conflict. Following this rising tide of ex-
tension of fisheries jurisdiction to twelve miles, the United
States in 1966 adopted the Exclusive Fisheries Zone Act which
established exclusive fishing rights in an additional nine -_
mile belt beyond the three mile territorial sea. Agreements
were reached with nations which had traditionally fished in
the duree to twelve-mile zone concerning a phase-out of their
activities.

In order to manage fisheries beyond the twelve mile zonE.
which are not covered by intermational fishery conventionst
many nations, particularly the United States, have utilized
a system of bilateral treaties in which seasons, gear restric-
tions, an_ other regulatory processes are imposed on these
high seas areas as between the parties to such agreements.
Most such agreements are for limited terms, usually two years,
and are renewed or modified as required upon expiration. These

are at best stop-gap measures and, often involve bargaining
elements external to the fishery.

•Thus, the existing system of high seas fishery management
can be characterized briefly as follows:

(i) A legal regime of completely open access on
the high seas;

(2) A generally ineffective system of regional
fishery agreements and commissions;

(3) A conflict concerning the international legal
validity of the unilateral extension of exclusive fish-
ing zones beyond twelve miles; and

(4) An ad hoc system of reacting to fishery manage-
ment crises through short term bilateral agreements.



fhe Principal Issues in Inter--

national Fisheries Managemen_____t

Basic to any system of fisheries management is a de-
termination of the objectives of management. Traditional-
ly, maximization of food production and conservation of
fishery resources were viewed as essential if not exclusive
valid objectives of fisheries management° This objective
is usually phrased in terms of ensuring "maximum sustainable
yield" from the fishery. Recently, however, the objective
of _ximizing net economic return from the fishery has found
favor, principally among economists. This objective would
result in lucansfer to other spheres of the extra_ uneconomic
effort expended in maximizing sustainable yield. Other pro-
posed objectives of fisheries management include avoidance of
international conflict, utilization of the fishery for em-
ployment purposess equitable allocation of fishery resources,
development of knowledge and technology, minimization of inter _-
ference with other uses of ocean spaces and political accept-
ab il i ty o

Regardless of the objectives selected for any given re-
gime, an issue of considerable importance concerns the type

of national, regional! or international organization or
machinery to administer and enforce a regime° This raises
such questions as the formula for governmental participation
and the question of costs of maintaining such organizations.

In terms of allocation of resources, the most signifi-
cant issues involve the interests of distant water fishing
fleets versus the interests of coastal nations in the re-

sources near their coasts; new entrants to a particular
fishery; open access versus allocation of property rights;
Special treatment to be afforded anadromous, wide ranging,
and sedenta_._y species of living resources; and the role, if
any, to be accorded landlocked states w&hh respect to access
to or sharing in the resources of the high seas.

The United States Fishery

Proposal: The 'Species" Approach•

The basic elements of the present United States posture
with respect to fisheries are as follows:

O( -_ •



(a) Coastal s£ates would have regulatory (conserva-
tion) authority over and preferential catch rights to all
coastal species off their coasts, to the limits of their
migratory range. The same principle would be applicable
to anadromous speciest with the preference going to the
state in whose fresh waters they spawn.

(b) Coastal states would be obliged to provide ac-
cess for other states to any portion of such resources not
fully utilized by the coastal state, with appropriate pri-
orities to states which have traditionally fished the re-
source or states in the region, including landlocked states°

(c) Coastal and anadromous resources which are located

in or migrate through waters adjacent to more than one coast-
al state would be regulated by agreement between the affected
states. The revised proposal contains sections on enforce-
ment and dispute settlement to provide the framework for this
cooperative process°

(d) Highly migratory oceanic resources (tunar whales,
etc.) would be regulated by international fishery organiza-
tions.

(e) The conservation standard would be maximum sustain-
able yield, taking into account "relevant environmental and
economic factors"°

Representatives of the United States speaking in the
Seabed Committee have made it clear that the United States

is willing to accept a strong role for coastal states in
the management of fisheries but that the United States pre-
fers not to delimit zones of national jurisdiction for fish-
eries purposes. This reticence has its roots in non-fishery

issues, particularly those related to naval mobilityand the
concept of _creeping jurisdiction".

It should be noted, however, that the United States has

also indicated a willingness to accept broad coastal state
jurisdiction over seabed resources provided :.that five enu-
merated international standards are made applicable to that
area (the standards involve maintenance of multiple use of
the area, protection of the marine environment from pollu-
tion, protection of investments, revenue sharing, and com-
pulsory dispute settlement). It seems likely that if an
agreement on these aspects of broad coastal state jurisdic-
tion over seabed resources could be reached, the United



-16-

States would have little reluctance to accept a zonal
rather than a species approach for the management of
living resources.

Proposals of Distant Water Fishing Nations

Distant water fishing nations are generally opposed
to the extension of broad exclusive fisheries zones or

coastal state preferences, for their fleets range far and
wide on the world ocean in search of concentrations of

fish found principally in waters above the world's conti-
nental shelves and thus within the 200-mile limit often

proposed for such zones. Both Japan and the Soviet Union,
leading distant water fishing states, have submitted draft
articles to the Seabed Committee on the subject of inter-
national fisheries management.

The ,Japanese articles provide for preferential rights
to developing coastal states to the extent of their catch

catty, a,-q_ a preferential right for any developed state
to the extent necessary for the maintenance of its "locally
conducted small-scale coastal fishery". Excluded from _e
preferential rights concept are highly migratory species_
including anadromous species t of fish which are to be regu-
lated pursuant to international or regional arrangements.
Dispute settlement provisions ensure that regulatory mea-
sures imposed by the coastal states take into consideration
the interests of other states concerned, an obvious refer-
ence to distant water fleets. The stated objective of t_e
Japanese articles is to achieve maximum sustainable yield
of fishery resources.

The Soviet Union articles would permit a developinqg
coastal state to reserve annually that part of the allow-
able catch of fish which could be taken by that state°
The articles would also permit any coastal state to re-
serve annually that part of allow-_le catch of anadromous
species spawned in its rive_s which can be harvested by
that state. Any uncaught stock, up to maximum sustain-
able yield, would then be open to distant water fishing
fleets. Where no international agreements exist concer-
ing regulatory measures for fisheries, the Soviet Union
articles _qould permit coastal states to establish such
regulatory measures "on the basis of scientific findings"
and "in agreement wit/_ the states also engaged in fishing
in the said areas". Finally, the articles contain a
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provision which takes into consideration the growth of the
fishing capability of the developing coastal states with
respect to increasing the allowable catch allocated to that
coastal state.

Current Natiomal Issues: The Affected

Fishery Industmies and Their Interests

The fishing industry in the United States can be con-
veniently classified in four categories--tuna, coastal,
salmon and other anadromous species, and shrimp°

The tuna industry relies on highly sophisticated gear
which operates primarily off the western coasts of the con-
tinents of South America and Africa. Although tuna are a
highly migratory species of fish, a substantial portion of
the fishing activity of the United States distant water tuna
fleet takes place within 200 miles off the coastline. The
tuna industry has, therefore, borne the brunt of the con-
flict of view between the United States, on the one hand,
and Chile, Ecuador and Per6 ("CEP" countries), on the other
hand, concerning the international legal_ validity of 200-
mile territorial seas or exclusive fishing zones° Their
vessels have been arrested, detained, fired upon, and gen-
erally harassed when attempting to operate within the 200-
mile limit adjacent to the CEP countries which seek to im-

pose a licensing requirement to validate the presence of
vessels within such zones. Accordingly, the tuna industry
would prefer, regardless of other arrangements emanating
from the Third Conference, to maintain its right to follow
the tuna wherever they may migrate without the imposition
of additional economic burdens imposed by the existence of
200-miie economic resource zones or other jurisdictional
arrangements _ '

The coastal fishing industry in the United States
operates, by definition, primarily off our own coasts--New
England, the middle and south Atlantic, the Gulf of Mexico,
the Pacific, and the Pacific Northwest. The United States

coastal fishing industry has not fared particularly well in
the face of competition from the distant water fishing
fleets of the Soviet Union, Japan, the United Kingdom,
Germany, and other nations. The position of the industry
is generally one of securing protectionist legislation or



international agreement which would give the United States
the right to exclude distant water fleets from the United

States coastal fishing areas (or to regulate them upon ad-
mission) in order to provide a better opportunity for the
United States fleet to exploit these resources and to main-
tain the economic viability of the domestic fishing industry.

The anadramous fishing industry (principally salmon,
but including other species as well) is not in a position
to rely exclusively either on a zonal approach (such as
desired by the general coastal fishery in the United States)
or a completely open access regime (such as might be more

satisfactory to the tuna industry). Although anadramous
species spawn in the fresh and estuarine waters of the United
States they range far and wide on the high seas and are thus
subject to predation by distant water fishing fleets when out-
side national jurisdiction. Thus the anadromous fisheries in _
dustry would prefer a preference or exclusive right to the
catch of anadromous species by the host state. Their posi-
tion is thus akin to that of the coastal fisherman who
desires exzlusive access to the resource but differs in that
even a 200-mile economic resource zone would be insuffi.cient

in itself to secure the requisite species protection.

Finally, the shrimp industry in th__.United States has
interests similar to both the coastal industry and the tuna
industry. A great deal of shrimp fishing is done off the
coasts of the United States, principally in the Gulf of
Mexico, but a significant portion is also conducted off tf_e
coasts of Mexico, Guyana, Brazil, and other foreign nations.
Thus the shrimpers, although desiring the exclusive right to
harvest shrimp resources off the coasts of the.United States,
do not wish at the same time to endanger their access to
shrimp resources off the coasts of other states.

Coastal State Economic Zone

A large number of proposals concerning broad coastal
state jurisdiction over living marine resources have been
introduced in the Seabed Committee. All of the proposals
share a common theme in asserting more or less extensive
coastal state jurisdiction with respect to living marine
resources.

r ._ • ._'_r'_
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One such proposal, by Kenya, would accord to coastal

states the right to exercise jurisdiction Gver a zone not

to exceed 200 nautical miles with respect to all living

and non-livin4g resources of the area. The crfteria to be

considered irL determining the extent of such zones include

geographical, geological, biological, ecological, economic,

and national _ecurity factors. The jurisdiction to be
exercised is exclusive With the coastal state, but it is

to be without prejudice to the exercise of freedoms of navi-

gation, overflight, and the laying of submarine cables and

pipelines. T_e draft also requires the coastal state to

permit explDi_ation of living resources to "neighboring

developing lamdlocked and 'near landlocked' states as well

as countries with a small /_ontinental__ shelf", with the

condition tha_ the enterprises of such states be effective-

ly controlled by their national capital and personnel°

Finally, neigLboring developing states are obliged to

"mutually recognize their existing historic rights" and

to'_ive recipmocal preferential treatment to one another"

in the process of exploiting living resources of their

respective economic zones°

The draf_ treaty articles submitted in 1973 by Colom-

bia, Mexico arid venezuela follow closely the Declaration

of Santo Dcmimgo which represented the views of Caribbean

countries on problems of the law of the sea. This proposal

would establish a "patrimonial sea", giving to the coastal

state "sovereign rights" over living marine resources and

according to the coastal state the right to adopt necessary
measures to e_sure that sovereignty. The outer limit of

the patrimcnial sea would not exceed a distance of 200
nautical miles from the coastline and, beyond a twelve mile

territorial se_, the freedoms of navigation, overflight,

and cable laying would be unrestricted except as to factors

"resulting fro_m the exercise by the coastal state of its

rights within the area". Significantly the draft articles

conclude with a proviso that they are not to be inte_preted

"as preventing or restricting the right of any state to con-

clude regional or subregional agreements to regulate exploita-
tion or distribution of the living resources of the sea".

Possible Outcomes of the Third Conference

There co_id be agreement on brcad international stand-

ards to govern fishery exploitation, with details left to
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agreement by the nation:_ involved in a particular fishery,
perhaps on regional geogl-aphic bases. There appears to be
substantial sympathy among many members of the internat._.on-

al community for special regimes for regional areas which
would take into consideration the variety of economic,
social, technological, and political situations existing
in different parts of the world. Such a regime could, how.-
ever, have an inhibiting effect on the mobility of distant
water fishing fleets should the regional management base be
used systematically to exclude vessels not of the region.

There could be international agreement on the validity
of regionally determined fishing regimes without global

standards which would afford almost total autonomy to region-
al organizations of coastal states°

Agreen'_nt could be reached on broad limits of national
jurisdicticn over all biologically productive areas of the
sea, with requirements for interstate cooperation where ne-
cessary because of the migratory patterns of particular
species.

There could be exclusive national jurisdiction over all
biologically productive areas with cooperative agreements
being purely voluntary acts on the parts of the states in-
vol% ed.

As noted above, there is a great deal of support among
developing coastal states for a regime of broad coastal state
jurisdicticn over living and non-living resources of the marine
environment. It appears at this time that the states support-
ing such a concept possess the r.equisite two-thirds majority
to adopt treaty articles at the third conference. However,
within the economic resource zone concept there are a number
of issues whose resolution is still in doubt. For example,
the seaward extent of such a zone is by no means certain.
Some states argue for a 200-mile zone while others Wish to
preserve what they contend are "acquired rights" in continen-
tal shelf areas by providing an alternative boundary includ-
ing the physical continental slope or rise where it extends
beyond the 200-meter limit.

Further, there exists the issue of whether the rights
in such a zone are to be exclusive or preferential. If ex.-
c!usive, the coastal state would be under no obligation to
permit access to _leir respective zones by distant water



fishing fleets even in situations where the coastal state
did not achieve maximum utilization of the resource. If

preferential, a system could be devised to impose an obliga-
tion on the coastal state to admit foreign fishing vessels
in situations where it could not take the maximum susta£n-

able yields of particular stocks. The access would presuma-
bly be pursuant to appropriate regulations and license fees
if desired°

Still further, there is the issue of establishing inter-
national standards with respect to general conduct in econo-
mic resource zones. Such international standards--as advocat-

ed by the United States--might include items relating to the
protection of the marine environment, maintenance of multiple
use (partizularly navigation), protection of integrity of
investment, compulsory dispute settlement_ and revenue sharing.
Obviously, the adoption of a preferential right concept in
opposition to an exclusive right concept, and the introduction
of certain minimum international standards (albeit administered

by the coastal state) would make the exclusive resource zone
a much less nationalistic concept than the proposals of the
more assertive Latin American states which actually app_:'oximate
200-mile territorial seas.

f
Another issue concerns the treatment to be afforded

anadromous species and highly migratory species° The United
States has advocated, for instance, that anadromous species
be included within the preferential right of the coastal
state regardless of the extent of their migration on the high
seas. Other states, which have traditionally fished salmon
and other anadromous species on the high seas oppose this ap-
proach. Additionally, there is some support for carving high-
ly migrato:ry species (tuna, whales, e._z_.) from the jurisdic-
tion of the coastal state.

THE SEABED BEYOND THE TERRITORIAL SEA

The seabed of the territorial sea partakes of the same
national territorial character as the superjacent water°
However, the seabed beyond the territorial sea is an inter-
national area the legal regime of which now differs in some
respects fzcom that of the superjacent high seas.
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Coastal State Preferential Rights in
International Offshore Seabed Areas

Under the legal continental shelf doctrine coastal
states now have an exclusive economic jurisdiction with re-
spect to seabed resources beginning at the outer limit of
the territorial sea. Its breadth is discussed below. The

emerging consensus is that the legal continental shelf will
be overlapped and superseded by a wider international sea-
bed economic zone variously referred to as the Intermediate
Area or Coastal Seabed Economic Area.

The recognition of broad coastal state management
rights would be accompanied by provision for the equitable
accomodation of other states' interests through measures,
such as revenue sharing, which are consistent with coastal
state resource management. It is the view of the United
States government that "a new Law of the Sea Treaty would
not be adequate if it gave to coastal States comprehensive
seabed economic jurisdiction without providing for protec-
tion of the rights of other States in the seabed economic
area of coastal States". These rights .must not only be
clearly provided for but a system should be established
which would "assure that the coastal _tate does not go be-
yond its seabed economic rights or unjustifiably interfere
with other activities conducted in the area or superjacent
waters by other States". It is, therefore, in the interest
of worldwide agreements on the rights of coastal states
that there be correlative duties assumed by such states so
as to assure a harmonious accommodation of interests.

Under the proposal the coastal state would "have ex-
clusive rights over the natural resources of the coastal
seabed and subsoil". The coastal state could "determine

if exploration and exploitation will take place, who shall
do it and on what terms and conditions".

The coastal state Would also "have the exclusive right
to authorize and regulate" in the Economic Zone and in the
superjacent waters "the construction0 operation and use of
offshore installations affecting its economic interests"
and "drilling for purposes other than exploration and ex-
ploitation of resources".

With respect to the foregoing_ the coastal state may
"apply standards for the protection of the marine environment
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higher than _hose required by applicable international
standards" [provided such standards are not discrimina-
tory) .

All states will continue to enjoy in the Economic
Zone the freedoms of the seas not specifically limited
in the proposed Convention including , of course, the
right to navigate on and under the surface and to fly
over it.

Compulsory dispute settlement procedures are pro-
posed to assure that the special rights of the coastal

state are respected and are exercised with due regard
for the rights of non-c0astal states and their nationals.

The position with respect to the above issues taken

by the United States Delegation and by the draft treaty
Articles subnitted by it are based on the main points of
the President's Ocean Policy Statement of May 23, 1970.
These points were endorsed by a Resolution of the House
of Representatives (Ho Res. 330), March 28, 1973 and
Senate Resol_tion No. 82 agreed to on July 9, 1973 and
by a Resolution of the House of Delegates of the American
Bar Association in August 1973o

I :

This latter Resolution accepted the concept of an
"economic :resource zone", found the proposed width of 200
nautical miles to be "acceptable" and advocated "that %/_e
exclusive seabed jurisdiction of the United States should
be protected to that distance or to the full width of the

continental _argin, whichever is greater".

The _nerican Bar Association Resolution of August
1973 gave approval to four of the five conditions to United

States agreement to a broad Economic Zone. The five, de-
scribed in Senate Resolution No o 82 as _'_international com-
munity rights _ are expressed therein as:

" (a) protection from ocean pollution,

(_) assurance of the integrity of invest-
ments,

(c) substantial sharing of revenues derived
from exploitation of the seabeds patti-.

i__ _
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cular!y for the benefit of developing
countriesF _

(d) compulsory settlement of disputes, and

(e) protection of other reasonable uses of
_le oceans, .0.."

As to (c) the Resolution withheld support and recommended
limitation. _*

This Report does not take issue with the treatment

in the Resolution of revenue sharing° Lessees and licensees

; in the eoonomic zone and beyond will be taxed by their gov-
ernments in accordance with national tax policy which might
well include a tax basis no more severe than that imposed
upon perscns operating on land. Any treaty commitment re-

garding the amount contributed by way of revenue sharing

o

There is an interesting difference 'between the
statement of this principle in S° Res. 82 and
in the President's May 23 announcement° The lat-
ter spoke of "collection of substantial mineral

: royalties to be used for international community
purposes". It has been urged in a 1970 report of
the Committee on Deep Sea Mineral Resources of
the American Branch of the International Law
Association that the contributions for distribu-

.... tion to developing countries should be paid by
, the sponsoring government from its general re-

venues. The amount of the contribution would

not necessarily have any relationship to the
amount collected in taxes and perhaps royalties

from the licensee. The S. Res° is broad enough
to permit this rather than the sharing of royal-
ties which might bear no relationship to t/le
success of the venture°

_* "Any treaty commitment for contributing Of gover_
mental revenues from the American continental margin
for international community purposes should be limit_
ed in amount, andy larger contributions being preserved
for appropriation by Congress in the light of the
overall national interest fromyear to year."

Ol.-©B;,S8
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_ould not necessarily be related to the taxes collected.
It would be determined by considerations of fairness to
the land/shelf locked states and be pa_d from the general
funds of the states directly benefiting from the extraction
of seabed resources.

Breadth of the Coastal Seabed Economic Area

The debate over what is now, and how much wider should
become, the breadth of the coastal seabed economic zone is

primarily a debate over who has what rights, and where, in
relation to oil and gas_ A 1969 report of the U.S. Geologfc-
al Survey indicates that commercial seabed ofi and gas depo-
sits are generally limited to the continental margin and are
about even3.y divided between the area landward of the 200-
meter isobath and t/%e area seaward between the 200-2500 meter
isobaths.

The b1:eadth of the present exclusive sovereign rights
of coastal states over seabed natural resources is defined
in Article 1 of the 1958 Convention of the Continental Shelf
as:

"... _ihe submarine areas adjacent to the coast bu£
outside the area of the territorial sea, to a
depth of 200 meters or, beyond that limit, to
where the depth of the superjacent waters admits

of the exploitation of the natural resou.-ces of
the said areas .... " (Underlining added.)

In turn, Article 2 of the Convention confirms the exclu-
sive sovereign rights of the coastal state over the continen-
tal shelf as thus defined for the purpose of exploring it and
exploiting its natural resources and also confirms that:

"The rights of the coastal State over the conti-
: nental shelf do not depend upon occupation, effective

or notional, or on any express proclamation°"

. The International Court of Justice, in the North Sea
Cases, which were concerned with the seabed boundary _e-_een
adjacent coastal states, confilnned the foregoing coastal
state seabed rights as customary international law in the
Court's fo!lowing language rejecting the argument that each
coastal state should have a "just and equitable share" of
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_he continental shelf-

'"19..... the doctrine of the just and equitable
share appears to be wholly at variance with what the
Court entertains no doubt is the most fundamental of

all the rules of law relating to the continental shelf,
enshrined in Article 2 of the 1958 Geneva Convention,

though quite independent of it,--namely that the
•rights of the coastal State in respect of the area
of continental shelf that constitutes a natural pro-
longation of its land territory into and under the
sea exist ipso facto and ab initio, by virtue of its
sovereignty over the land, a-_ as an extension of it
in an exercise of sovereign rights for the purpose of

exploring the seabed and exploiting its natural re-
sources. In short, there is here an ir_erent right°

In order to exercise it, no special legal process has
to be gone through_ nor have any special legal acts
to be performed. Its existence can be declared (and
many States have done this) but does not need to be
constituted° Furthermores the right does not depend
on its being exercised."

The Court reiterated the above role of the "natural pro-
longation" concept in its following language rejecting the
argument that the equidistance line is a priori the seabed
boundary between adjacent coastal states:

"39° The a priori argument starts from the posi-
tion described in paragraph 19, according to which the
right of the coastal State to its continental shelf
areas is based on its sovereignty over the land domain,
of which the shelf area is the natural prolongation
into and under the sea. From this notion of appurte--
nance is derived the view which, as has already been
indicated, the Court accepts, that the coastal State's
rights exist ipso facto and ab initio without there
being any question of having to make good a claim to
the areas concerned, or of any apportionment of the
continental shelf between different States."

There is no legally authoritative definition of "natural
prolongation"_ "exploitability", "adjacency" or "appurtenance".

There is no relationship, according to the Court's dictum
above, between natural prolongation and breadth of tl_e legal
continental shelf, i.e., of coastal state rights; natural

Of--



prolongation is simply the reason why, within the breadth
of the legal continental shelf, international law attrib-

ut_ i_o___ title to the coastal state over natural re-
sources without any special legal process or special legal
ac_s; such as effective occupation, symbolic occupation or
pr_clama tion.

There are conflicting views among legal scholars on
the breadth of coastal state's exclusive rights under the
19_3 Convention on the Continental Shelf. Each of these

co_flictlng views is held by Bome of the authors of this
r e_r t.

One view, which is asserted by the American Bar Asso-
ciation Resolution of August 1973, is that the areas of
exclusive coastal state sovereign rights over natural re n
so_ces "encompass on with advancing technology will en-

compass the full extent of the continental margin".

The opposing view is that such a_ea extends to the
l_it of exploitability existing at any given time, which
li_it does not now encompass t_e full extent of the con-
ti_ntal margin and would encompass such full extent only
if %/]e continental margin were to be considered to its full
ex%ent as being "appurtenant" to the coastal land mass.

In the international debate to date there appears to be
an emerging consensus on a coastal seabed economic zone of a
wider breadth which will overlap and supersede the legal con-
ti_ental shelf but which would fall short of encompassing the
entire continental margin everywhere, i.e., would leave part
of %]]e continental margin within the international deep sea-
bed area discussed below. Every state would presumably make
its decision on this point having in mind its overall nation-
al interest. In doing so states should not be hampered by
the possibility of charges of "give away" or renunciation of
"a_quired rights".

The International Deep Seabed Area

The international deep seabed area, in the current de-
ba_e, is the seabed area beyond the international coastal
s_z_bed economic area° Realistically the principal issue of
this area is who, under what regime, is to exploit the cop-
per, nickel, cobalt and manganese of the potato-shaped

Ot ....... A
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accmetions called manganese nodules found on the deep sea-
bed. The nodules of primary commercial attraction are
found in areas well beyond the limits of national jurisdic-
tion no matter where t_e boundary of the coastal seabed
economic zone is drawn. In the U.N. Seabed Committee

spokesmen for numerous smaller states favor vesting oper-
ating powers and functions in an international organization
or Authority as it is usuallycalled. Others oppose this
and support a simple licensing system on a first-come-first
take basis.

Under the proposal made by the United States, only
states or groups of states, and their licensees would ex-

ploit the area. Under that prepared by Latin ;Unerican
states, an international agency, called the Enterprise,
would alone have that right, presumably to be exercised
through contracts with private companies or states. A
third proposal is for states and their licensees to ex-

ploit the area under international regulations, with an
international agency having also the power to do this
when it has acquired the necessary technological and fi-
nancial resources. As the UoSo negotiator on this issue
has stated to a Senate Com_nittee, which of these alterna-
tives should be embodied in a Law of the Sea Convention

is _the sine qua non of a successful pi-ogress of our nego-
tiations".

When asked by Senator Metcalf with what kind of inter-
national regime industry could live, and in particular
whether joint ventures with developing countries would be
feasible, the Chairman of the Committee on Undersea Mineral

Resources of the American Mining Congress replied:

"We have expressed concern about certain types
of international regimes for deep seabed mining
which have been strongly advocated by developing
nations. Basically, these _'egimes vest ali author-
ity to explore and exploit the seabed in an inter-
national operating agency with right of access

denied to individual nations and private enterprise
organizations. In addition, strong production,
marketing and price controls are an inherent part
of these propositions. ......_....

"We believe industry could live with an inter-
national regime which guaranteed equal 'access to

Of'



exploitation of the seabeds to all states (and
private enterprise within some of those states)
on a first-in-time first-in-right basis. The

regime would not be able to exercise any produc-
tion, marketing, or price control. The basic sys-
tem would be a licensing one with the terms of the
llce.nses being reasonable and consistent with
encouraging development of ocean resources. In
fact, the provisions of S. 1134 could be a model
for the licensing system. The instructions of the
regime which would regulate activities should be
simple but adequate to the task of regulation,
administration, and dispute settlement. The basic
control of these institutions must be kept away

from the politics of the developing nations by
some system which utilizes weighted voting by the
developed states in the decision-making organ of
the regime. '

"We see no virtue in and no justification

for joint ventures with developing countries in
ocean mining° Such joint ventures on land in the
past have either been simple mechanisms to change"
the effective tax bite or have been part of a

pattern of progressive takeover by the developing
country of the enterprise° However, in these cases
on land the resource was located in the country and
was being exploited there, so that in all considera-
tions the nation involved had and should have had
fundamental control of its resources. Nevertheless,

such resources are developed on the notion of a con-
tract between the nation and the exploiter, and
troubles have arisen because of arbitrary and

unilateral changes in the contract terms up to and
including expropriation without compensation. In
the case of ocean mining, the question of joint
ventures with developing countries has been exten-
sively studied by industry and, when reduced tO
essentials, becomes a question of what values the
LDC is capable of contributing to the venture. The
resource is not located in the LDC, nor is the
market for the product, the source of necessary
reagents, skilled labor or (in general) a secure
investment climate in which to locate a processing
plant. Internal investment capital may be in short
supply in the LDC or committed fully to more urgent

4-%: , _
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internal development projects. Except for the rare
case (as in the case of certain oil-exporting LDC's)
it is difficult to rationalize such a joint venture
at the investment scale nova contemplated."

Presumably the answer would have been much the same
if the question had related to joint ventures with an inter-
national agency or "Enterprise". Although the risks of
unilateral alteration of a contract with such an agency
might be less if the Convention provided adequate safe-

guards for the Protection of private investment, other
aspects of such an arrangement would be objectionable.
Thus, Latin American spokesmen have made it clear that
they anticipate equal representation for the Enterprise
on the board of directors of any joint venture and full
access to all technological information and data. The
door would thus be opened to future competition by the
Enterprise itself, or perhaps by member states, whatever
assurances might be given that such information would be
kept "confidential". In return for t/%is the Enterprise
would provide access to the resources constituting the
"common heritage of mankind". The prospective participant

would have no choice but to come in on Enterprise terms or
abandon the venture.

There is every indication that the United States will
continue to insist on the first alternat.ive, namely access
to states, and through them to private enterprise, on a non-
discriminatory licensing basis. The difference between a
licensing system to states and private companies on one
hand, and exclusive operating rightsvested in an Enterprise,
on the other, may, however, be more apparent than real, at
least so long as the Enterprise does not possess the capita]
and technology necessary to conduct ope'_-ations itself. Wheth-
er the Authority granted licenses to private companies or
the Enterprise itself contracted with such companies to ex-
plore and exploit the deep seabed would not seem to be as
important as the rights granted by such licenses or contracts.
If the terms are satisfactory and the Enterprise _:ere pre-
cluded from a].tering them without mutual consent, industry
should have what it needs to conduct operations without poli-
tical or co1_mercial interference.

The notion of joint ventures, however, would appear to
be unattractive and unrealistic, as the international Author --

ity would contribute little if anything to a deep seabed
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undertaking, while its constant presence would have an
inhibiting effect on the freedom required by management
to operate within the terms of its contract. This would
be particularly true if, as appears likely, the governing
organs in the international Authority functioned on the
basis of one nation one vote.

Some doubt that a Law of the sea Conference composed
of some 140 or 150 sovereign states would approve a system
of weighted voting such as that proposed by the United
States or the Soviet Union, or any modification of equal
representation for all states, large and small, rich and
poor. What may emerge is a decision-making body composed
of members representative of the various areas and inter-
ests invo'tved in which each member would have one vote.

Neve_:theless, the risks of adverse decisions or
what may be just as bad, of weak, compromise decisions,
or none at all, could seriously prejudice those who have
very large sums conuaitted to deep ocean mining. What is
more sign:.ficant is that insistence on joint ventures
might be _:egarded by financial interests whose capital is
sought in the hundreds of millions of dollars as present-
ing such serious risks of political interference as to ten o-
der con_ailu_ent unacceptable° This would not only inhibit
development, with all the consequences adverse to our re-
quirements for raw materials and our balance of payments
that have been outlined at Congressional hearings, but
would prejudice pioneering work already performed by
American ::ndustry and leave the field to foreign enter-
prises subsidized by foreign governments.

What is proposed by the United States is that decisions
of the organization be governed by rules and regulations
which in the first instance would form a part of the Conven-
tion itse_'=f, being set out in an annex to the Convention.
Amendments; and additions would be formulated by a Rules and
Recommended Practices Con_nission and submitted to the Con-

tracting Parties to the Convention for their comments.
After receiving comments, the Commission would then submit
a revised text to the Council, which would adopt it or re-
turn it to the Commission for further study. If adopted,
it would be submitted to the Contracting Parties and would
become effective after a stipulated period unless more than
one-third of such Parties registered disapproval within that
period.
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If such a system were adopted, the risk of inter-
ference with licenses or other forms of contract contrary
to their terms would appear _ighto Any action contrary to
the rules or to such terms would also be safeguarded by
the United States proposal that any person may bring a
complaint to the Tribunal established by such proposal
with regard to a decision directed to such person or of
direct concern to it.

While the choice of alternatives between an operat-
ing Authority, on the one hand, and a simple licensing
system, on the other, may thus appear to be one on which
the Conference might founder, the opportunities for nego-
tiating suitable compromises without departing from safe_
guards essential to high cost and high risk enterprises
should result in a system for deep seabed mineral exploita-

tion compatible with the following statements made by the
U.S. Delegate to the U.No Con_ittee on August 10, 1972:

"o.. it is important to dispel any possible
misconceptions that my government _ould agree to a
monopoly by an international operating agency over
deep seabed exploitation ....

"An effective and equitable regime must pro-
tect not only the interests of the developing
countries but also those of the developed coun-
tries by establishing reasonable and secure in-
vestment conditions for their nationals who will

invest their capital and technology in the deep
seabeds. In order to provide the necessary pro-
tections for all nations with important interests
in the area, it is also necessary to establish a sys-
tem of decision making which takes this into account
and provides for compulsory settlement of disputes°
We do not regard these objectives as inconsistent
with the desire of other countries for equitable
participation in deep seabed explo±tation and its
benefits."

The proposals relating to the Tribunal are discussed else-
where in this Report.
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INTERIM SEABED REGIME

Until such time as a consensus is reached on a new law

of _he sea treaty and it comes into force, which may be a

considerable time, there arises the matter of an interim

regime in relation to exploitation of the deep seabed nod-
ules.

A Committee of the American Mining Congress has pro-

posed legislation on which bearings have been held by Com-
mittees of both the House and the Senate the effect of which

would be %o protect _nerican miners from encroachment by

other Americans or from the nationals of other countries

that adopt comparable legislation. The President in his May
1970 statement recognized that the negotiation of a treaty

as complex as a Law of the Sea Convention is bound to be

"may take some time". The President continued, "i do not,

however, believe it either,necessary or desirable to halt

exploration and exploitation of the seabeds beyond a depth
of 200 meters during the negotiating process". "I will",

he stated7 _propose necessary changes in the domestic import

and tax laws and regulations of the United States to assure

that our own la_s and regulations do not disc_ciminate against

U.So nationals operating" seaward of the 200 meter isobath.

Three and one-half years have passed without any ini-

tiative on the part of the Administration to enable U.S. na-

tionals to compete with t/]e nationals of those countries,

not-_bly West Germany and Japan, who are being given increas-

ing governmental assistance to develop mineral mining tech-

niques for application beyond the areas of coastal state

jurisdiction.

The Administration has opposed enactment now of the

bills sponsored by the American Mining Congress on the

ground t]%at rightly or wrongly they have become a symbol
to some developing nations of an attitude of "go it alone"

by £he United States. This being the belief of these nations,
en&ctment now could, the Administration concluded, affect

adversely the law of the sea negotiations. The United

States Congress has been assured by witnesses from the

Exe_z.utiw. _ Branch that implementing legislation for a pro-

lor_ged interim period will be proposed. This is in accord
wit_ recommendations of the Stratton Commission, e the Com-

mittee on Deep Sea Mineral Resources of the American Branch

"_- Stratton Comm'n, Our Nation and the Sea: A Plan for

L_ational Action 156 (1969), also pu.blished as H.R. Doc.

NO. 42e 91st Cong., Ist Sess. (1969).
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of the International Law Association e and the American Bar

Association in resolutions adopted in 1968"* and in 1973.
This last

"RECOmmENDS that the United States implement
its announced policy of encouraging exploration
and exploitation of seabed resources beyond the
limits of national jurisdiction during t/_e nego u
tiation of a treaty and supports the companion
policy of seeking the provisional entry into force
of the seabed mining aspects of any treaty that
is agreed upon. "

The Administration; while testifying on a bill before
the 93d Congress (H.Ro 9) to regulate mining pending inter-
national agreement, opposed enactment of that particular
legislation at this time, stressed that "this does not
mean we are unalterably opposed to legislation of any sort_
or that we intend to disregard the problem of interim
mining". The witness stated that_ while the Administration
would '_spare no efforts to see that a successful Law of the
Sea conference can be concluded on schedule", prudence .

"dictates that we also begin at once to formulate a legis-
lative approach on a contingency basis. ''_

;The Administration indicated that if there were no

agreement by the end of 1975 it would then support the
enactment of interira mining legislation° The spokesman
for the Administration apparent].y did not appreciate the
problem of lead time. A witness for the Deep Sea Mining
interests testified that at least two years lead time was
necessary for the industry to begin mining after enactment
of enabling legislation. Thus there could be no interim
mining before 1975 even though legislation were enacted
today. Those interested in deep sea mining are, therefore F
requesting the Administration to come forward no_; with its
proposal for interim legislation to be enacted with a

" * Report of the Co,_unittee on Deep Sea Mineral ResourcesF
in Proceedings and Committee Reports of the American
Branch of the International Law Association, 1971-1972,
at 79, 91-92 (1972).

_* A.B.A. Reso 73(4), 93 Annual Report of the American
Bar Association 371 (1968).
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proviso that commercial mining could begin under the legis=
lation only after 1975 and then only if a treaty to which
the United States is a party has not become operative.

POLLUTION PREVENTION

World ocean space is a single ecological system. Pol-
lutants entering therein observe no political boundaries.
Recent reports con_issioned by the United Nations show that
ocean pollu£ion has reached the point where it threatens
their ability to support life. These reports indicate t_at
the problen is not confined to discrete, limited local
areas but rahher is a problem of the global marine environ-
ment. The Food and Agriculture Organization, after study-
ing the effects of pollution on the world's cor_nercial
fisheries, predicts the total destruction of the tuna,
salmon, sturgeon and shrimp fisheries unless immediate
and drastic action is taken on an international level to

control ma_2ine pollution°

The p]2incipal sources of marine pollution are: (I)
Land runoff. (2) Airborne chemicals. (3) Ocean activities0

principally waste dumping, ship operations and exploitation
of seabed resources.

Land and air sources of ocean pollution, which account
for over 90% of all such poliution 0 are being excluded from
the Law of the Sea Conference as principal subjects because
the issues involved and the gathering of the needed tech-
nical expertise to deal with them are felt to be better
manageable separately. Ocean dumping and oil spills on the
high seas are already being handled by separate conventions.
The Law of the Sea Conference will consider primarily other

matters of pollution from ships, and seabed exploitation.

Navi_gation and Ship Source Antipollution Measures

All ships, especially 0ii tankers, are a potential
pollution threat to the coasts near which they navigate.
Hence coastal states desire ship source antipollution
measures to minimize coastal pollution.
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Such antipollution measures, to be effective, must
incl_e required standards of hull construction, naviga-
tioruml equipment, personnel qualifications, maximum quantity
and _ethods for loading cargo, damage liability, etc. En-
forcement measures, which as a practical matter must be
administered by the coastal state, might include ship arrest
and release under bond, forfeiture of ship or c@rgo under
some circumstances.

Some coastal states are asserting the right to unilat-
erally promulgate antipollution ship standards which they
would enforce within a broad zone, say 200 miles, off their
coasts. The United States and others oppose this and seek
international standards.

Unilateral antipollution ship standards enforced in
broad coastal zones, straits and archipelago waters have
the same, or even worse, potential, for unwarranted re-
strictions on navigation than would the other internation-
ally unrestrained coastal state preferential rights dis-
cussed above. Such antipollution measures could impede
all _avigation to and from zone locked states. Nonuniform-
ity of ship antipollution measures could severely hamper ships
which on a typical voyage would normally pass through the
zones 0f ].5-20 states. Since many ships are designed for
a wide variety of shipping routes, they would be potential-
ly s_bject to the internationally unrestrained antipollution
jurisdiction of as many as 120 coastal states during their
operating lives.

International standards for ship source antipollution
measures are essential to ensure that neither legitimate
interest overrides the other. One way to achieve this
might be to have the proponents of unilateral standards
set forth wi_at they believe they need for coastal protec-
tion and then have the other states consider whether they
could accept those minimum standards as international.

Seabed Exploitation An ti_ollution Measures

Economic Resource Zone. The waters over the proposed
seabed ecDnomic resource areas are biologically the rich-
est _arine areas. Oxygen producing plankton is abundant
due to favorable factors, including upwelling of bottom

01--
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nutrients_ light and temperature. This production occurs
in the very shallow euphotic zone consisting of from t_o
to three per cent of the upper waters_ and as the basis
of the food chain it powers ninety per cent of all ocean
lifeo This area also contains concentrations of oil and

gas mineral wealth. The most productive ocean waters are,
therefore, most in danger of being polluted.

The Law of the Sea Convention must, if it gives the
coastal state resource jurisdiction in this areae also
impose upon d_at state the duty to act as custodian for
all states of environmental quality in the area° Since
the international community has such an interest inthe
biological health of these areas_ the Convention should
provide for minimum international environmental standards
to guide resource production in the economic zone. Enforce-
ment of s ach international standards would be primarily but
not solely for the coastal state° If international in_
spection :3hould indicate that such standards were not being
enforced, the matter would go before the dispute settle-
ment mechanism established by the'Convention. Continued
failure to enforce by the coastal state, would result iI_
enforcement by the newly created International Seabed Re-
source Authority (ISRA) with expenses paid by a portion
of the coastal states revenue obtained from the resource

development°

Area Beyond National Jurisdiction. One of the prin-
cipal reasons for the Law of the Sea Conference is that
international law contains no clear rules governing the
ownership of ocean mineral resources beyond the vague
legal limits of the continental shelf. The U.S. has
proposed that the international seabed area beyond the
limits of national jurisdiction be governed by ISRA, which
would have the power to regulate mineral development in
that area.

The exploitation of seabed minerals, whether oil, gas,
manganese nodules or whatever, presents serious potential
environmental problems. Recent studies by UoSo oceano-
graphers warn that while many parts of the ocean may be
biologically barren, a cautious approach to resource
development is justified due to our incomplete knowledge
of marine life.

The United States has proposed that !SP_ have juris_
diction to issue regulations to prevent pollution from
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exploitation of the seabeds, whether in the coastal state
economic zone or on the deep ocean floor. In the economic
zone the coastal state would have the principle enforce-
ment authority, while ISRA itself would have such authority
in the area completely beyond national jurisdiction.

A basic weakness in the UoS. proposal is that there
i_ no requirement for an environmental impact analysis by
a proposed licensee of ISRA, or by a licensee of the coast-
al state in its resource zone. The trend in other inter=

national organizations is to build environmental impact
analyses into the process of policy planning and review.
Under the U,S. proposal, an applicant in asking for a
license from ISRA must submit his plans for the proposed
work, equipment and methods. The UoS. should modify its
proposal to stipulate that ISRA should prepare an environ-
mental impact statement open for public review prior to
issuing a license. The Stockholm created environmental

secretariat should have the duty to review these state.-
ments t along with reputable non-governmental organizations
and review should include a right to appeal ISRA decisions
to the dispute settling mechanism, if it appears an ISRA
decision is arbitrary, capricious or in violation of fair
standards of conduct.

The UoS. proposal also creates a conflict of interest
within ISPA by giving it the responsibility to promote re-
source development and to protect environmental values as
well. The latter function should be the principal obliga-
tion of t_e Stockholm established UN environmental secretariat

Finally in both the coastal state economic zone, and
the deep seabed area, the Convention should provide for a
right of injured parties to compensation for pollution dam-
age, A variety of means could be devised for ensuring such
compensation ranging from international compensation funds
or insurance schemes, to private rights of action established
under the laws of each state in accordance with internation-

ally agreed obligations, and in appropriate circumstances
to direct compensation by responsible states° What is
important is that compensation be readily available and
adequate to cover the damage suffered°

The danger to life in the ocean from pollution is a
serious one, and the establishment of the above environ-
mental safeguards within ISRA by the Law of the Sea Con-
vention is essential if that Convention is to be more than

i
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a "mining code" beneficial to resource developers and not
the international community.

SCIENTIFIC RESEARCH

The maximization of fundamental scientific research

relating to the oceans is of vital concern to every state
that hopes to maintain or augment its standard of living
through ocean resource development. In practice, this
means maximdm access for the international oceanographic

research community to the seabed and superjacent waters
up to the world's shorelines.

In the debate on the future law Of ocean space the
status of scientific research has been regarded as peri-
pheral to the larger issues discussed above° Hence, the
future of marine science will to some extent depend on the
settlements that emerge with regard to these larger issues.
For this reason, legal formulations which impinge however
tangentially on the already restricted freedom of scientific
research should be avoided wherever possible.

The 1S58 Convention on the Continental Shelf was thought
by its drafters to have safeguarded scientific research°
Article 5(].) prohibits "any interference with fundamental
oceanographic or other scientific research carried out with
the intention of open publication". However, this language
is qualified by Article 5(8) which inserts a requirement
for coastal state consent and gives it the right to "parti-
cipate or to be represented in the research".

In practice, oceanographic research has in recent
years come under increasing impediments, mainly from the
less developed coastal states. In many parts of the world
an oceanographic research ship risks harassment or deten_
tion if it cruises within 200 miles of many coastlines,
or collects data from continental shelves_ without ful-
filling the unilateral consent requirements of the coastal
state. During the last 6 years sixteen UoS. oceanographic
expeditions engaged in non-con_ercial research with the
intent of open publication of results have been refused
permission to operate on foreign continental shelves°
Even when permission has been granted, consent require-
ments have grown more rigorous and prohibitive delays have
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been caused by red tape.

The United States draft treaty tabled in Geneva in

August 1970 -- a document of increasingly tenuous status
-- purported to cover the status of scientific research,
at least as regards the deep ocean floor beyond the limits
of national jurisdiction. Article 3 of the draft treaty
declared the international seabed area open to use by all

states except as otherwise provided in t/_e text -- a catch-
all provision intended to safeguard all uses, including
military, not connected with commercial exploitation.
Article 2_ of the draft treaty was the provision specifical _

ly concerned with scientific _-esearch and t/_is provided
that each contracting party agrees "to encourage, and to
obviate interference with, scientific research". But in
contrast to the 1958 Convention on the Continental Shelfg
Article 24 not only uncoupled scientific research from

open publication, but deliberately left the term undefined.
It was open to the invidious interpretation that the
article was designed to throw a protective mantle over
con_ercial exploration, thereby aggravating the tendency
of coastal states to lump fundamental research in the same

category as coma_ercial exploration. The distinction be-
tween fundo_ental research undertaken _%ith intent of open

publication and all other kinds of exploration and research
-- so vital to allaying the concerns of the less developed

countries -- was no longer present.

From the standpoint of the scientific community, the

protection accorded to oceanographic research in the draft
treaty can hardly be described as satisfactory° Article 3
was entirely too vague, and Article 24 was unsatisfactory
for the reasons earlier stated. Open research is the key_
stone on which foundation of man's ability to use and con-
serve the marine environment rests. It needs maximum pro-
tection under international law. The absence of a clear
line of demarcation between open research and other kinds
of research and exploration therefore invited rejection of
freedom of scientific research by the developing countries°

In July 1973, the single article on scientific research
in the U.S. draft treaty was superseded by a complicated,

verbose, and unsatisfactory group of eight draft articles
which sought to appease the less developed countries by

spelling out in detail the obligations to coastal states
of oceanographic resea_-ch enterprises operating within

)
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any future economic resources zone. Unfortunately these
articles also fail to (a) draw the vital distinction be-
tween research intended for open publication and all other
kinds of research, and (b) clearly establish the principle
of non-interference with such research in any future
economic resources zone. Howevera the omission of these
safeguards does not appear to have protected the articles
from almost universal rejection when presented tothe
July-August meeting of the U.No Seabed Committee, and the
prospects for their adoption appear at the moment to be
minimal.

This zontinues to leave freedom of scientific research,
and with it the future of the International Decade of Ocean

Exploration and other programs designed to give mankind
greater knowledge of the marine environmentt in the gravest
of danger. The crucial question of the forthcoming Law of
the Sea Conference will not be whether the international

community accepts a few pious homilies endorsing interna-
tional scientific cooperation, but whether in clear and
unequivocal language it will give science the freedom it
needs to open man_s last natural frontier to rational and
prudent developmento To achieve these purposes, three steps
are essential°

First, any future international agreement to establish
an international regime for ocean space must contain an
absolute prohibition against any interference with funda-
mental or other scientific research conducted with the

intent of open publication, but coupled with the right of
coastal state participation in the widest sense as set
forth below.

Second, the agreement must drawanexpress and une-
quivocal distinction between fundamental or other scientific
research conducted with the intent of open p_lication and
every other type of research or exploration. This will
separate research for the benefit of all from every kind
of proprietary research, whether military or commercial.

Third, the legitimate needs of less developed countries
must be satisfied by making due provision for (a) a program
of cooperative oceanographic research under international
auspices; (b) participation of coastal states in foreign
oceanographic research projects off their shores; and (c).
prompt publication of research results and reasonable access
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for all interested parties to the data therefrom.

Even these measures, however, will probably not be
enough. Suspicion of western technology is now so deep-
ly ingrained in the developing countries that the principle
of non-interference will continue to encounter hostile

rejection unless the leaders of these countries can be

convinced t_at scientific knowledg e freely gathered and
promptly disseminated is the key to rational development
of their own marine resources. What is needed is a new

program of technical assistance under international auspices
aimed at providing coastal states with at least a modest
capability for applying marine technology to their own
needs. Without this capability, participation in foreign
research programs and access to research results and back_

ground data would be regarded as hollow benefits.

The draft resolution proposed by the Ad Hoc Committee
establishes the principle of non-interference with oceano-
graphic research intended for open publication, subject to
certain well--defined rights of the coastal state, which
provide guidelines for the negotiation of specific articles°

DISPUTE SETTLEMENT

The ultimate cause of the current debate on the future

law of ocean space is the felt necessity for standards of
conduct, rights and duties under a new comprehensive treaty
on ocean space uses as a foundation for the settlement of
differences without political confrontation and the use of
force. It being inherently impossible for a legal regime
thus caused %o escape from the parameters of human inter-
action which produce i£_ disputes arising under a new law
of the sea treaty are inevitable° Therefore F a general
system of compulsory dispute settlement for ocean space
uses is the sub-foundation of a new world order in ocean

space. If states cannot agree to be bound to settle their
disputes and to obey the decisions which are given, then
standards of conduct, rights and duties elaborated in a
treaty will be of little practical value° International
law will leave us with few satisfactory alternatives to
assure _lat the treaty will be respected.

0[- 5o56
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Any general system of compulsory dispute settlement
leaves the parties to a dispute free to agree in advance
or ad hoc on the method of dispute settlement° If the
par[_ o-_--parties decide on one of the non-compulsory means
of dispute settlement such as direct negotiation, good of-
fices_ mediation, conciliation or reference to an inter-
national organization, and are not satisfied with the
resu/[t, then that party Should be allowed at any time to
resort to one of the compulsory means of settlement, such
as arbitration or submission to a permanent Law of the Sea
Tribunal o

Xf a dispute has not been referred to arbitration,
a party should be entitled to submit the dispute to a
pe_ent tribunal which can deal effectively with any
dispute° It would also be prudent to set a time limit
for the resolution of any dispute where no action has been
take__ or where there is an unreasonable delay by the parties
in resolving their differences by use of non-compulsory
means. If thirty (30) days after an invitation to settle
the _lispute, no action has been taken by the invited party
to resolve a dispute, then the party which has initiated
the proceedings should have the right to refer the matter
to the permanent tribunal for consideration. Where the
parties have not found it possible to reconcile their dif-
ferences through a non-compulsory dispute settlement pro-
cedui_e within one hundred eighty (180) days, then any party
should be allowed to refer the matter to a Law of the Sea
Tr ib_tna !.

There are advantages to having a permanent tribunal.
The permanent tribunal can act expeditiously in urgent
cases and issue interim orders and thus damage to important
state and private interests would be minimized. Power to
act in interim emergency situations might be extended to
those cases submitted to arbitration where there may be
delay in establishing the a_-bitral tribunal and its rules
of procedure. The decisions of the tribunal would be bind-
ing and there will be a general understanding to carry out
in g_od faith any agreement providing for the compulsory
sett_.ement of international disputes°

_he reason for establishing a special Law of the Sea
Tribunal rather than resorting to the International Court
of J_tice is because such a tribunal should consist of

judges with special expertise in the various fields covered

0r-f oL7



by the convention° Many questions will not relate to in-
ternational law alone but to administrative aspects of the
new Law of the Sea regime° Examples of similar special
tribunals are the French Conseil d_Etat and the Court of

the European Economic Com_nunity.

An ew_.n more important reason why a special tribunal
should be established rather than using %/_e International
Court of Justice is the fact that the International Court

can deal only with disputes between states° Many disputes
relating to the interpretation or application of the Law
of the Sea Convention will arise between a state and ISRA

or between private persons and thatAuthority. The juris-
diction of the Tribunal should extend_ in the first place,

to dispute:B between the states parties to the treaty,
especially those in which one party alleges that another
party has failed to fulfill any of its obligations under
the treaty° A second group of cases would involve disputes
between the Authority and persons_ public or private_
licensed under the treaty to explore or exploit seabed re-
sources. And, finally, there would be a group of cases
which would involve disputes between private or public
persons other than states or the Authority° This latte3:
group might broaden the jurisdiction of the tribunal beyond
acceptable limits. It would seem politic to have disputes
between two private parties submitted to a national court
or national administrative tribunal° The national court
or administrative tribunal might request the Tribunal to
g_ve its advice on any question of interpretation of the
seabed treaty or the _alidity of interpretation of any
measure taken thereunder by the Seabed Authority.

What would the judgment of the Tribunal consist of?
It might simply state that a violation has occurred and
that the party concerned has the duty to comply° It might
require the violator to pay damages or order a fine. It
might involve suspending temporarily, in whole or in part,
the treaty rights of the state failing to comply0 or taking
direct action against a private person or corporation. The
violator may be a state and refuse to comply with the
judgment° The matter, if it relates to the seabed, could
then be referred to the principal Organ of the Seabed
Authority which would decide upon what measure to take.

The nomination and election of the tribunal could be

identical to that procedure used inelecting the judges of
the International Court of Justice. Members elected should

/. _



not mecessarily be generalists in the field of internation-
al I_, but must have some expertise in Law of the Sea
matt3erso In addition, a special list could be compiled
of technical experts from which the President of the
Trib_nal could choose several experts for each case. These
teche_ical experts could advise the tribunal_without a vote.

Consideration should also be given to borrowing the
judge ad hoc idea from the International Court of Justice.

That is, each side to a dispute would have the right to
select a judge qualified in the legal system adopted by
it for the settlement of its own internal disputes°

Doubtless there will be expressed apprehensions of
the _tried compulsoryness aspect of international dispute
settlement. If such apprehensions continue to be allowed
to block the trying of it, whether it will work will never
be known. If it does not work it can be undone° Global

ocean space presents the best chance for compulsory inter-
natiQnal dispute settlement to work because global ocean
space contains more of international concern and less of

internal domestic concern than any other feature of the
earth. The time has come when the trying of compulsory

internaticnal dispute settlement is mor_ important, than
continuing to shrink from it through apprehens!on of the
untried
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