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MEMORANDUM l
To: Ambassador F. Haydn Williams, The President's Personal

Representative for Micronesian Status Negotiations
• f ,',

From: Adrian de Graffenrled, Legal Adviser

Sub j: Proposed JCFS changes to-draft compact; additional

_:_ thought s_ _ _ Lazarus Salii's letter of 9 September (signed and prepared

_ _ I by Mr. White) lists the rationale for the proposed changes to1 _ the Guam draft compact. The letter puts the intentions of the

I Joint Committee on record. This letter also supercedes our
_' earlier working group discussion on the JCFS proposals for

change and is the reason for this memorandum. I propose some

_ additional thoughts on the JCFS rationale and suggested
changes.

_ i. Title and Preamble. Deletion of the phrase "free associa-_ tion n poses several significant problems. As with Puerto Rico,the less clear and specific the agreement, the more possibility
_ for misinterpretations and attempts to claim rights not envisioned

..... under the agreement. The term "free association" is a term of art
f-

_ _ . in international law that helps to define and delimit the rights
_I _' _ and obligations to that particular political status relationship.
_ _ Deletion of this term offers the JCFS/COM the opportunity to
-_%_['_-=,,"_I._ promote their own interpretation of the relationship. To quote

. _,_:,_ the 9 September memorandum .... you may think of it as whatever

_r_0m_._l_q you choose to, and we will do the same' . The JCFS could thus
_,,_,_ attempt to describe the new Micro_esiau political status as
_t'_'_'_'_'_ "independence" with the U.S. being delegated certain defense and

_I_ foreign affairs responsibility fol!ow[ng Mozambique and Angola_ precedents This could also raise the sovereignty issue; thefl
_|_'_:_:.._:. JCFS might take the position in international circles that all
._,I_ym _'._ ,, _ ' ,,..... res _:ua]. sovereignty vested with the new GOM at the end of
_J_ the Trusteeship. This posture could have adverse implications

on our ability to effectively exert our foreign affairs and
defense authorities. Being forewarned, we should reject this
proposed change as suggested in the IAG Working Group.

2. Preamble. Insertion of a new "whereas" clause to denote a

"close and _nduring relationship". Tlie IAG C_'oup recommended
we hold off our decision. Although the 9 September memorandum

notes thet ._h_s.l_<)l_o_e4 ¢_a._e _s._o_..substantive, the tenor
of the _]_.c_an_es:<_in_lu_i_.a !p_.ov._ion for termination due
to mate_]:.bf¢_h, "_e..)';_e_h._n:._a._r of a rejection of this
insertion. The new changes by the JCFS do not reflect a Micro-
nesian desire for any "close and enduring" status relationship
with the U.S.
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3. Section I01. Adoption of a requirement that the Nicro-
nesian Constitution "not be inconsistent" vice "..remain con-

sistent.." with the Compact. The lAG Group recommended we
hold our decision. The U.S. terms ("...remain consistent..")

are words of art delimiting the GOM authority so as to clarify
that GOM authority under the Constitution must also conform to

the compact. Thus any GOM authority that conflicts with the
terms of ,=he Compact would be unconstitutional and could not
be exercised. The new JCFS approach to Section i01 authorizes
considerably more freedom of action in drafting a Micronesian
constitution and grants greater explicit authority to its
government. In this regard it must be noted that the JCFS
has indicated elsewhere in COM resolutions, etc., that Micro-
nesian sovereignty would come from the Constitution. The
9 September memorandum also states, "...the Constitution of
Micronesia must be the supreme law of Micronesia". The U.S.
takes the position that all rights to internal self-government
flow from the Compact. The U.S. takes this position for legal
and political reasons intricately connected to the foreign
affairs and defense titles and to assure that I_o sovereignty
vests with the GOM on termination of the agreement. To preclude
future conflicts over the issue of where sovereignty derives
and where residual sovereignty vests, I recommend we reject
this JCFS proposal.

4. Section 102. Internal authority of the GOM. The JCFS pro-
poses to vest authority with the GOM over "...all matters which
relate" to the internal affairs of Micronesia. This would

parallel U.S. approaches in U.S. authority in foreign affairs
and defense matters. The lAG Group recommended holding action
for the present. The U.S. approach to the delimitation of the
three authorities (internal, foreign affairs and defense) was
legally constructed to vest broad authority with the U.S. in
foreign and defense affairs and restrict GOM authority over
internal matters. This would prevent the GOM from taking uni-
lateral action that had foreign affairs or defense implications
so as to preserve U.S. preeminence in, these matters. To protect
our preeminence in these areas and to avoid future conflict as
to the extent of U.S. authority in the free association relation-
ship, I recommend this JCFS proposal be rejected.

5. Section 202. Applicable Treaties. The JCFS proposes the
future GOM have the right to consent (veto or approve) inter-
national treaties "..which have a particularly pronounced
effect e1_ Mi_r_n_g,ig"...T_ 9 _e1_t_j;b_r memorandum notes that

althoug_ _:mu_t'i_ati_nal_ tr:e_y n_i_ht" _e of general applicability
to all r:_T_-_-t_tes_, i$. m_._ h_ve ..,such a prlmary and pro-
nounced effect on Micronesia _s't'o'_a_'e our (GOM) consent impera-
tive for the protection of our interests". This proposal _ signifi-
cantly expands the approval/veto power of the GOM over applicable
treaties under Section 202 and is so vague in the standard it see_

to apply to tI_ese treaties warrant its rejection as suggested by

t_._e fAG. 2 _0- _L'_[I[I SEC._FT
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is no need to iss ss r ion to offering
U.S. diplomatic pr_e_t-i$_. :"l'wol_l_l%_'n_t'_'_@ the JCFS that
U.S. passports would not be issued to Micronesians unless Micro-
nesiansbecame U.S. nationals. The JCFS proposals for unrestric-

ted residency and work in the mainland U.S. should be rejected;
a fallback might be to accord reciprocal treatment to Micronesians
on these matters. The U.S. position requiring U.S._consent to
Micronesian residency in U.S. territories should continue as
proposed.

9. Annex B. U.S. military land requirements. Inclusion of the
Marianas in Annex B is proposed by the JCFS'.on the basis that the
Compact of Free Association must be voted upon by the Marianas
District prior to the commonwealth plebiscite. The IAG recommends
rejection of this provision. I concur.

i0. Other proposals as follows:

a. Section 302(b). The JCFS proposes that U.S. defense
authority does not include the right to use any land and waters
in Micronesia other than _as specified in Annex B, except that
the U.S. has a right of transit. The IAG recommends this be
rejected. I concur.

b. Section 303(b). The JCFS proposes that it will seek to
limit the storage and use of nuclear, chemical and biological
weaponry in Micronesia. The IAG recommends rejection of this
proposal on the basis the U.S. "neither confirms nor denies" the
presence of CBN weapons. I concur with the recommendation but

note the the United St at_s has generally confirmed the presence
of weapons in _estern Europe. Further, as a practical matter
all Micronesians strongly suspect that nuclear weapons are
stored in Guam. The IAG rationale would this not provide
a sufficience defense to avoid future discussions on the
issues involved, in fact, a failure to meet this issue with
the Micronesians may raise questions of candor and sincerity
on the part of the United States Government. It would seem
that a better approach would be for the U.S, to candidly note
that the issue of C_N will not be addressed in the status

agreement or the terms of the leases; because the United
States Government could not permit any limitations that would
affect the operational ability of U.S. defense forces, We
should note at the same time that the U.S. Government will

insist under an_ status arrangement with Micronesia that United
States defense capabilities will not be i_paired; this should
deflect any Micronesian attempts to lean towards independence

to deny _ro_c_io_.t_ :_S ...s_c_ri_._erests,O00 oO0 • OO0 O0 .
OOQ • • gag Q gig O0 o0
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c. Section 304(c). Assignability of rights under the Compact
The 9 Sel6_eT_r memorandum proposes that no U.S. rights under the
agreement be assignable. The IAG concurs.

4 (o 432113 s
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d. Title Xl.!'_m_a_io_ "_h__ _g_hdum takes the
position that any!_a_[.al!_r_c_'o_'p_$vi_i_mg.Sf the compact
can be a basis for termination of the entire compact, e.g., that
the failure of the U.S. to meet the terms of the Compact can be
used by the GOM as grounds to repudiate the entire Compact not-
withstanding that other titles provide for negotiations in these
instances, and that a mutual security agreement be negotiated
satisfactory to both parties before termination can be effected.

The IAG recommends rejection of the new JCFS position.
I concur; however, I would also note that because of differences
in perspectives and because many provisions are therefore capable
of diverse interpretations, a material breach could be claimed
for almost any U.S. action that'does not meet GOM standards or
expectations. Title X would, as drafted, require that both sides
negotiate any dispute arising under the agreement, e.g., whether
the U.S. has met its financial obligations. Title X does not,
however, resolve the issue of what would occur if a satisfactory
settlement in a dispute could not be negotiated; Title XI does
address unilateral termination. Under international law and

practice, a material breach of agreement is grounds for termina-
tion of that agreement unless the parties agree to other proce-
dures for resolution of a breach. The Compact does address this.
As a matter of reality, it would be impossible to prevent the G0M
from claiming a material breach and taking action unilaterally to
terminate the agreement. Reality again dictates that termination
by the GOM for these reasons could occur notwithstanding the fact
that Title X provides a remedy for breach (negotiation) and that
Title XI specifically addresses unilateral termination and require
that a mutual security agreement be negotiated prior to any termi-
nation of the agreement. To meet this new issue, I would suggest
(i) that we note for the record that we hold Title X to apply to
disputes as to whether there is a material breach and hold Title
XI provisions to apply to anY proposed action _or unilateral tern_
nation, and (2) that we counter-propose to the JCFS that Title X
(dispute settlement) be explicitly amended to reflect that a fail
to reach satisfactory settlement of the dispute during the first
fifteen years will remain governed by the provisions of Title XI,
e.g., that there can be no unilateral termination until after 15
years and then only in accordance with the procedures agreed upon,
e.g., negotiation of a mutual security agreement and a Micronesiar
referendum on whether to terminate.

II. Additional Observations

It seems the JCFS has proposed positions previously thought t_
be resolved. This indicates to me that the JCFS perceives this
opportu_t_'a_.th_i_:l_'_ _bt_-_h_ir preferred positions and

also in_i:c_te_.that:'_h_'J_F_ _r_iv_sithe negotiations to be
nearing._.f1_a_ s_agos..._w_rt_e_s, circumstances are not
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in favor of the JCFS if they attempt to obtain leverage with
the United States._y._elmy:es_.c_al_y _"t_'_lay extends

beyond late sprin_ :f_ _ _gr_._me_It.': F_ _s_a_Is and Palau
Groups may resolv_..t_p.ir, d_f_e_de_ _&_h _h_.C_M at the January
COM session or at the CON CON. It would seem to be in our best
interes.ts to permit these two districts to resolve their differ-

ences with the COM prior to submitting a status agreement to the
full COM for its consideration as this increased pressure may
work against early ratification of our efforts. An added consid-

eration is the need to complete the Palau land negotiations
which may require two to three months as Palau is currently focuse<
on its own CON CON and has not resolved ho_ to internally resolve
the public land entity or the U.S. military land options.

AdeG:kkc
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