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United States. Department of the Interior:..

\__/_.__ WASHINGTON D.G. 20240

• 6  97)

NOte to:JFred Mo_hamam., House Interior Appropriation, Subcommittee

Bob Kripowicz, House Interior Appropriation, Subcommittee

v/Dwight D)_, Senate, Interior Appropriation, Subcommittee

Subject: Northern V,ariana Islands Authorization and Appropriations

The following enclosures are provided for your review and comment:

i. Resident Commissioner letter of April 18, 1977.

2. Interior Solicitor opinion of May 6, 1977.

3. Draft response from the Under Secretary.

4. Copy of Sections 701 and 702 of Covenant P. L.: 94-241 of March 24,'.-:,.

The draft response has been cleared by OMB. Before it is finalized it is
desired that both appropriation conunittees are also in agreement with the

opinion in regard to the meaning of Sections 701 and 702 since it effects

the authority of the committees in making appropriations for FY 79 and the

following six years. It should be noted that the constant dollar index

provision. (GNPIPD) applies to 'the base figure contained in Section 702 for
all seven years.

We would like to know if a formal request to the Committee Chairman is nec-

essary, or would verbal approval be sufficient with a copy of the finalized
letter from the Under Secretary to. the Committee Chairman for the record be

satisfactory.

Your assistance, in resolving this matter Will be greatly appreciated so

that all parties concern will be in agreement ther, eb), eliminating con-
fusion down the road. May-questions you :nay have can.be directed to
mysel'for Jim Berg of our staff.

Sincerely, ] .
i ' f t" . _ /

>;,,? , i,o ..2"'
ff _ff_,-_ Office _,,f 'rerritoriai Affairs
o k%" _ _ ...

';:z,_<_7%.. Office of Budget
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April 18, 1977 "" _._r_,,

Mr. Emmett M. Rice ...

Acting Director of Territorial Affairs

United States Department of the Interior

Office of the Secretary

Washington, D.C. 20240 •

Dear Mr, Rice:

During a recent meeting between the Northern Mariana Islands

Legislature, members of my staff and .the members of the Office

of Transition Studies and Planning and Mr. Robert Bauerlein of

the Office of Management and Budget, the question of the procedure

for requesting funds for appropriation under the Covenant was brought

up. At that meeting, the opinion of Mr. Bauerlein with regard to
the matter was that even under constitutional gove@nment, the

Marianas will be required to provide detaiied statement of Justifica-

tions for grants to be made available under the provisions of the

Covenant, specifically Section 702. Lavyers that were present at

that meeting interpreted that section, with a different view from that

advanced by Mr. Bauerlein.

The purpose of this letter is to ask a formal interpretation from

your office of Section 702 with regards to the budgetary procedure

of OMB that must be followed before funds are appropriated. An early
official position on this matter rill expedite the budgetary activities

to be undertaken by the current government vith respect to preparation
and submission .of the Fiscal Year 1979 budget.

If the current procedure for submitting Justification is followed

for Fiscal Y ear '79, several problems will arise.

Ffrst, the submission of budgetary programs by the current departments

. would be solicited together _ith hearings to be conducted among my staff

and the present Mar ianas Legislature which will create confusion as to

what operations and CIP programs to follow in the preparation of the

budget: the present Legislature or the new one.
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Additionally, the preparation of the Fiscal Year '79 budget would

have to be coordinated very closely with the current activities of

the Office of Transition Studies and Planning, especially the

operational costs of the new government and priorities for the

various economic development plan, Capital Improvement Program, and

other Programs authorized under the Covenant.

To meet the concerns of Mr. Baueriein, as well as take advantage

of the flexibility in budgeting vhich _ interpret the Covenant to
allow the Northern Marianas, we propose to submit •only a statement

Of the Operations, CIP and EDLF totals which are authorized by the

Covenant. This statement will be accompanied by a letter explaining

that the Northern Marianas _-ili be pleased to present Justification s

for the authorized budget when it is considered by the Congressional

budget contained in the OTSP plan will have been reviewed by the

elected Governor and presumably approved by the legislature in

accord with the provision of the Northern Marianas Constitution.

I would appreciate getting a formal interpretation of the validity
of the position taken by Mr. Bauerlein as soon as possible so that

we can know whether or not we need to continue past budget procedures

and submit a detailed justification for FY '79.b

Sincerely,

ErwinD. Canham
Resident Commissioner

cc: Northern Mariana Islands LegislAture
Director of OTSP

Edward DLG. Pange!inan, Marianas/Washington LNO
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UNITED STATES " "-

I'IC_"_:.'_: DEPARTMENT OF THE INTERIOR ..

__ OFFICEOFTHE. SOLICITOR.WASHINGTON. D,C. 20240 .

•" May 6, 1977

DGL-T: CBC 86576 '"

" Memorandum i

To: Director of Territorial Affairs

From: Assistant Solicitor, Territories
Division of General Law

Subject: Interpretation of Section 702 of the Northern Mariana
Isl_nds Covenant

You have asked for my opinion as to the effect of Sect,'on 702 of the Covenant

on the need for appropriation hearings before Congress and the preogatives

of the Congress to alter b'y reduction the amounts specified therein.

Section 702 must be read together with section 701. Section 701 constitutes

a pledge by the United States Government to assist the Government of the

Nortt,ern >lariana Islands in its efforts to achieve a progressively higher

standard of living for its people and an obligationby the United States

to provide direct multi-year (initially for a 7-year period)• financial

support to that Government.

Section 702 constitutes a commitment by and pledge of the full faith and •

credit of the United States to appropriate annually the funds therein

authorized to be paid annually to the Government of the Northern Mariana"
Islands.

Under the circumstances, it is my opinion that the United States Government

cannot reduce in any one year, at least for seven (7) year s from the

effective date of Section 702, the level@ of financial support provided for

therein• for the Northern }g_riana Islands• This is particularly so because

the Covenant constitutes a valid binding bilateral agreement between the

people of the Nocthern Mariana Islands and the United States Government

lawfully acting through its Congressional and Executive branches.

Nevertheless, though section 702 authorizes the multl-year appropriations

at the levels specified therein, it does not appropriate the monies authorized

to be appropriated. Accordingly, it is" my opinion that annual appropriations

of those funds must be requested, and, .as a practical matter; therefore,

appropriations hearings before the Congress will have to be held. It is

my further opinion, perhaps not as a legal but rather as a practical matter,

_0vu'rlo4,

__. Z_o_ ..
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that the annual requests for the appropriations should be supported by a

Northern Mariana Islands budget presentation; because,-though the Congress

cannot reduce the levels of support authorized, it would seem "to have a

right to assure itself that the monies appropriated are to be used wisely
for the purposes specified.

•. i o
B.

Please let me know if I can be of further assistance on this matter.

C. Brewster Chapman, Jr. _

o

Q

°,

• o
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Dear Mr. canham_
)

T_is letter is in response to your letter of April 18, 19.77

to Mr. E_mett/Rice regarding the procedure to be used.bY the

Government of tha Northern Mari_na Islands for its FY 1979
%

budget and for thosesubsequent budgets which are included in

the federal grants Of Article VII of the Commonwealth Covenant

(P.L. 94-241). I am sending a copy of this letter_o Senator

Jesus V. Guerrero of the Northern•Mariana Islands Legislature

who wrote to secretary _n_rus on May 12, 1977 on the same subject.

•The Office of the Solicitor of this Department has issued

an opinion on the meaning of Article VII with regard to the

pR prerogatives of the United States Government in making availabl

% the amounts specified in Section 702 of the Covenant. Further,
L

on the question of procedure, we have consulted with the Office

of, Management _ and Budget which is in _ igreement With the

Department's opinion on the meaning of Sections 701 and _ 702.

We believe that Section 702 of the Covenant, read in the

context of the entire Article, constitutes a commitment by and

pledge of the .full faith and credit o_ the United States to appr¢

priate annually the funds therein authorized to be paid annually

to the Government of the Northern Mariana Islands. Under these

circumstances, the U_ed States Government cannot reduce in any

one year, a_ at least !or seven'_ years from the effective date

of Section 702, the levels of financial support provided for th<

for the Northern Mariana I_lands. Since the Covenant constitut_

a va_id binding bilateral agreement between the people of the



•Northern Mariana Islands and the United States Government acting
| • •

lawful,_y through its Congressional and Executive branches,, this• -
con_itment of financial support will hold until or unless/the

Covenant is were to be amended. • " "
• "l o

• Section• 702 does not however actually appropriate, but only

authorizes the appropriation_ of) the sums included therein. It

is therefore our opinion that annual appropriation s of these

funds must be reques%ed from the Congress and, as a practical

matter, apprppriations hearings before the _ppx_± Congressional

committees with jurisdiction will have to be held. In this

context, given the _@J_ budget and apprppriations mechanisms

of the Congress, the annual requests for _ppz@±_ appropriations •
A,_? "

_l_be supported by a Northern Mariana Islands budget

&_ presentation through the Department the Interior for submission

°' to the Congress.

With regard to the budget process for FY '1979, we therefore •

believe it to be necessary for the Govenrment of the Northern

Mar/aria Zsla_ds to submit a budget detail document through

the Department of- Interior by the end of September. Given

the fact that the new Governorand Legislatureof the Northern

Mariana Islands will not take office until next January under

present pianning,, the specific allotments withinthe general.

budgetary divisions of operations, construction and special

programs mandated by the Covenant will have to.be promulgated

by the Resident Commissioner with the advice of the present

Northern Mariana Islands Legislature. It should be noted however

that _his budget submission can be considered preliminary and



subject to later revision by the new constituti0nal gOvernment prior

to formal submission of the document to'the United states Congress
I"

in February of 1978. .
°

In closing, this Department strongly believes that while Article VII

of the Covenant is a multi-year authorization for the funds pledged

therein, we must all be ever concerned that the Congress of the United

States is kept fully informed on the prospective uses of those funds.

This Department will commit its best efforts to assist the Government

of the Northern Mariana Islands in this process.

Sincerely, '

JAJ
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g. e_ . Public Law 94- 241

94th Congress, H. J. Res. 549
March 24, 197b

0int tLts01uti0n .
To 8pprov,0 lbe '_?ovetmnt Tu E_tatdl_h i I',.nm.nw'=..|H= _d I|lo Nor=horn t" _. "'

lilarlana ]_)un(L_ IlL l'o]ll.h'al l:idon with lhc. l'.lhql _lnh._ e_r Am_,rica", aml , ._ ..

for other pur]._._'s. .,)

"Where.as the United States is the administering author i'ty of the 48 USC _681 .
a_ Trust "l'er,'itol T of the Pacific Islands under the terms of the note. _:., -

trustt_.,ship azreemem for the former .lapnm,_-nmndat(,d islands "_,_....
entered into'by the United States with the Securiiv Council of "
tim United Naiions on April 2, I947, and approved L;y the United ./ "-
SLateson ,hr_ "°IS, 1947; and :_'i

Yl'hen_as the l_.:nit_d State.% in acco_xlance with the t rt steeship agn'e-.
men= and the Chalter of the United :Nations, has assumed the _'
obligation to promote the development of the peoples of the trust
territory toward self-government or indepeudenee as may be _,_..
applxHn'iate to the particular eircumstanc_ of the trust terrhory 75", ","
and its peoples and the flvely expre._d wishes of the peoples !,:";
concerned; and :'' "

_'hel,eas the United States, in response to tim desires of the people 0f .' ;_
the Northern Martens Islands clearly exl)res_d over the past :._._ '

twent "_ )_'ears. through -,public" petition and referendum,, and in -""response to _ts own obh_atmns under the truste(,shq) agrt, cment -Y"..
• to promote _lf-determination_ entered into political status nego- ._.b,.

tiations with representatives of the people of the Northern ." :_.
l_farisna Islands; and ..,:,

: "- ,.: _Vhere_, on Feln'uarv 15, 1975, a "Covenant to Establish A C,0mlnon- _'[il;*"

K'. _. wealth of the Northern= Marinas Islands in Polh cal Union with " 2._*

5" ._. the United States of America:'-was signed by the Marlanas Y'oliti-

Islands and by the President% I'e_sona] Ilepre_sentative, Ambas-

sador F. Itaydn Vqilli..tms for the United State,s of America, [_s"
following wl_ieh the covenant was approved by the unanimous •_,>
vote of the Marinas Islands District Lcgislaiure on February 90,
1975 and by 78.8 per cent um of the people of the NorthernMariana ';
Islands vet,tag in a plebisciie held on June !7, !975:.Now be it )_

Resolved by tAe Senate and House of Represen_aHves of the United
States o/A_erlca inCongress a_i,-embled, That the Covenant to E_tab- Covenant to

,-.' lish a Commonwealth of the Northern Martens Islands. inPolitical Establish la ;
Union with the Unit_-d Stztes of America, the text of which is as Commonwealth
follows,ishereby approved, of theNorr.her_ _Martens Isl a_cht

• in Political
"Cov_h'x_,-'r To _'_STABLISII A ('_20M',%IO.N'%V'IEAI,TIt OF "TIIE _rOWFHERN Union with the

_[ARIANA ISLANDS I_" POLITICAL UNION _'ITII TIIE UNITED S'rx'/T_ United State=of ' _

• "'.:[b_.'.'_':._L::_', OF _}FERICA America. . '"

'. ?_L.'._i_-•.:?:_/ l Cong'ress_o,nal 3
, -.... =. ._ .. _ ,;: ; "Whemas._ the C-3_arter of the United Nations and the Trusteeship approval-. ._
:'_,';'_,?'i_T'.)"J-':" ::i Agreement between the Security Council of t}_e United Nations and 4s osc _6sl
.; "..:' ,_" _;5_, : the United State.s of America guarantee to the r_.ol)le of lhe Noribern note.
¢.."1":...... : - - -: _fariana Islands the ri,,.,ht f1_'elv to express their wishes for self-
_='-, _" ": _'_ ' • ;" q " 4
:. ,_,-. -; -._: i_.--w_ government or independence; and

•_L_3._.,_- ,-r_ ,,"r"St:..= 90 STAT. 263.... .# ._.. _. *.-_.:,.._,.._
. . ._- . ,. ,:. _:;._ st

_'_ ."5!.'._ ",_:;_

, -"" ...- . 3-Ob :'L-'.:. , . .:;, .._ :._:_ -_....................... .
.. ..,., . • ; , .,..; . , , , _ _ . . •

: ,US ¢ -, : .' ',' , : . .., . . . .. . . ;_
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I¢.._",i__.:'_",; " ' ' " , . "
_.._tL_'-',:' , . • . _ .

.;I_'..,..¢......._:../.-,, . . . .[,- L,_ ._,. . ', pub. :Law 94-Z41 -..10 - March.24o 1976 .

.. , ,-:._.,q'-..; , .
_.!,,L ..L_ .,_.::-.: . ' " . . . "Anru'L_ VII i '-
1 _t:__,-: ..:'j -. • • , .

!,_.,;-::2,.--,.,...-.. . ,
:'.._-5." .._;;:" .,r _ " "SzcrTox 701. The Goverr_ment of the United Sta/es will assist th0 ! "
|i}_ _,"['_,_;:¢g,':=. "' Go,'ernment of the Nortlwra, Mariana Islands in its-efforts to achieve ,:'. :
f_:,_:,.[i£';.'_,..:_:_ .,'2 i a progressively higher standard of living for its lmople as p_r;t of }. '.

'_', _.._-_.-_.-,:_..,_ • th_ American" economic community and to develop-the economic _,,y, "
Z :_,," -:._; ._ .; ; . ro_urces needed to meet the financml r_ponsibd_tms of local self- 1_ • ,_

. _, : _ '.,<, : . ,* -, ; go_ enmmnt., q o th_s end, the Um(ed _tates _ dl pr,o_ _de d_rect multi- v . . •

[' "=,'_,_'-: _: .' .{ ', , p- con. titute, a eomm,tment and pledg'e of the i'ull faith and credit of ,'-'- ii.|' _"_1_"'2":.'_" .,:, ..{1. . prOpriation au- tl,e Umted States/or the payment, as well as an au0mrization for the _. _, ,,'
-_'-('7,._:7_:-.-" "2" "" ' :v,j..._.! thor=at_ma."" appropriation," 9f the following"" gataranteed annual levels of direct _.. ....

| _;" _--"'72'_" _ : Ii grant assistance to t] e Government of the Northern Marlan_ Islands i_'v." -• 7 " " _"I,_ .' ' . " . ,I*'._
| ,.-: ._-:",,,; ,. " _or each of the seven fiscal years following the effcctwe date of th_s _,.r; ,, •
t :' d_ :,_"_.:::-: _-_ " ' P .:._ .'

" ? -'a,-':__'-"_ 2.;'._._'-., ,_ "(a) $8.95 million for budLze[am" sUplmrt for government opera- ,,"....,. -¢, .
/. a :; tv... :,_ tions, of which $250,000 eac_ year will be _servext for a special '
| _ '_'" "_,:(--_.;_ education training fund connected w_th the change in t.h9 political
1. : _-.._;_:,,_,ff, slatus of/he Nort}iern Mariana Islands;

•:'_=• " ' .... '" " "
• ... _:_".

!. "':;'_7");_o 'f_i . onthelslandofRcga;and ,; ?_., .-_ ._ ..... ;,. . "(e) $1.75 million for an economic development loan fund, of ¢;"

I _'---.,% :2:._ which $500.000 each year will ,}_ re._erved for small loans'to '-&,_ ' -"_ar::.,= _'!"-:'-_ far_nerg and fishemnen and to a,,ricultural and marino coopera- "" "-_. • : *.-... 2.$,_ ,..' :'r. _

t" '' :. : _:'_,_ progTnm of low intere_, honsing loans for low income familie& .i; ._....."j, "_,,_.j,_ Federal programs "Srcrmx 703. (a) The "United Statea will make availableto th_ -_,

_'.° .1:. "'. ,._,_.'2'*,,.._:. and servicer, ,'No_hern. Mariana Islands lhc full _,'ange of federal prod, rams and _"' '.'1. ", '" ..4". "i_] availability, services available to'the lx..rri_oHes of_.h_ United States. Farads pro- , v
, / "_- ._ ...'.._.'..,4 vidoA under Section 7(_ will be considered to be. local revenues of - .'. '-
. _:..,_ ._'i.].;,qa _he Government of the Northern Mariana Islands when used as tl_ " "" ::.._

.!,_. _t.;.-_::_ ff:_, local,, share,rr,q,,ired, . to obtain.. federal -ro,rrams,_ and services. " _;.: .i. _"._- " ='.r :_ :_ ." (b) 'Ihere wdl be pa_d rote the _asur3' of the Government of
r,. , _ _ --, .. _. " the .'Northern Mariana Islands, to be expended to the _nefit of tJm
- t, <! _'" "_-_,:_ people thereof as that Government may by law pn,scribe, the p _r_c_ds b ,

i ",.. :-7'} - - _="',' t

['S:. _ ;d-_ "_'_. of nil customs duties and federal income, taxes derived fro, m the North- _. .

• i,,ternal revenue laws of the United States on articles' produced in ' -: _.._

":-._--.. the Northern Mariana Isbmds and transported to the United States, _ . _ ,'" " ,m'_i:._, _:=] its territories or possessions, or consumed in the Northern Mariana • _,. •
_'_ "_ _" __,!_...| Islands, the proceeds of any other taxes which may be levied by the ,. ' ,,'.
, _ :: _'. • 7 . _, Congress on the inhabitants of the Northern Ma_:iana Islands, and _.:i ._.,
_ ' ,_ .,_- .., _ ' .L "'.' '_'; '.-. I _ll quarantine, pa_port, immigw_ation and naturalization fees collected /".; :-' ,

in the Northern Mariana Islands, except that nothing in this Section . '_,
i- ";':._'_%'d'_' shall I,o eon._tnwd to apply to any tax imposed by Chapters 2 or 21 ' . ,

r ''_ 'k'¢'r';_5"_; 26 USC 1401, ofq'ille2a, lJnited ,_tatc.,_Code. ' . " "".1 't_, t _, .',' .._q . ..'_

:, :crm_, 704: (a) Funds provided under Stab:ion 78'2,not obligated " • •
_. r.:.. ' (..;.:; or expended by _the Government 0f the Northern Marlana Islands ., :"'i'i _

;" ._'z :.''_, '-'_ 90 STAT. 272 " ' ": "'"

'" _' ' "'fit ' _"" _' 5t '_ "' :;'.. _a

• " "L ' '

• ' ,." . . ,,.._,-.----_,-','-_,_, ....... :""-"7" .......... " ....... . " ...... " "" :;
: _ = ." ,; _:"_" ._._, ;',"v":"_-;: '.': -' ': .;" _ . ",,... "1[ : " : _ " • " _ _t

• . , _..,,;:_ ','r'..: .... ." ":.:.'.,:: ':'* " _. _-:_" , .' • ' "2 " .', • . •

• • "" .. ,- t. "" ....._., .. a.:'v ._" c :, i., _ " :, a-:_ ..-. _ ..: ,_ 'i
"'...:- _ :,:,'.- " _._ " :, ', "..-..... , .' , .t . ., %. ; . Z . h ". ,

, ., ._..'_:. • 0.;.." . -....... .:.,_ "..i . _ ." ..... i • • ' -_• _ t ".
• ._ • .- • " " ' - .. . t . "¢ = _. " '._ " i, "

" t' "' .'" _'', ':"': I : ~':.'. ' _':" '''" ' " - "'-"' " I
• • ' ..., , . I .... " - • ." ,-.,..--, "_ ..... ' ' ,. .

: ' '' t "" '(,1"" • x' 3'. .' • ' -- ....

• .¢-. ".,_. ";.2: { :. .:*.: .. ; .".,,'*.i_!;'.'::'_._.'Ar?_./:.'':_":_''-_'''"'''''" "
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