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THE CONSTITUTIONAL CONVENTION: 
BACKGROUND AND OVERVIEW 

The N o r t h e r n  Mar i anas  c o n s t i t u t i o n a l  Convent ion  h a s  

been  convened  p u r s u a n t  t o  l e g i s l a t i o n  e n a c t e d  by t h e  F o u r t h  

N o r t h e r n  Mar iana  I s l a n d s  L e g i s l a t u r e  a n d  s i g n e d  i n t o  law o n  

Augus t  1 9 ,  1976. The C o n s t i t u t i o n a l  Conven t ion  h a s  a  u n i q u e  

o p p o r t u n i t y  and  c h a l l e n g e :  t o  d r a f t  t h e  f i r s t  c o n s t i t u t i o n  

o f  t h e  newly a u t h o r i z e d  Commonwealth o f  t h e  N o r t h e r n  Mar iana  

I s l a n d s .  T h i s  se t  o f  1 4  b r i e f i n g  p a p e r s  h a s  been  p r e p a r e d  t o  

a s s i s t  t h e  Conven t ion  i n  t h i s  d i f f i c u l t  a n d  v i r t u a l l y  unpre-  

c e d e n t e d  a s s i g n m e n t .  T h i s  f i r s t  b r i e f i n g  p a p e r  i s  d e s i g n e d  

t o  s e r v e  a s  a n  i n t r o d u c t i o n  t o  t h e  o t h e r  p a p e r s ,  t o  p l a c e  t h e  

work o f  t h e  Conven t ion  i n t o  an  a p p r o p r i a t e  h i s t o r i c  and l e g a l  

c o n t e x t ,  and  t o  p r o v i d e  a n  o v e r v i e w  o f  t h e  i s s u e s  l i k e l y  t o  

come b e f o r e  t h e  Conven t ion .  

The e s s e n t i a l  t a s k  o f  t h e  C o n s t i t u t i o n a l  Conven- 

t i o n  i.s t o  s h a p e  t h e  bzis ic  i i i ~ t i t u t i o n s  of government  f o r  

t h e  new.Coimonweal th .  T h i s  u n d e r t a k i n q  r e q u i r e s  f i r s t  t h a t  

. - thr .  ~ q l ; . ~ r a ~ e s  i~tnti.'.; tl;p ~ n l i  k i c ; > ~ l  v.:lzes t h e i r  

p e o p l e  c h e r i s h  and t h e  g o a l s  t h e y  hope t o  a c h i e v e .  Next  

t h e y  mus t  f a s h i o n  t h e  p o l i t i c a l  i n s t i t u t i o n s  t h a t  r e f l e c t  

t h e s e  v a l u e s  a n d  p r o v i d e  t h e  mach ine ry  t o  p u r s u e  t h e i r  

g o a l s .  And f i n a l l y  t h e y  mus t  w r i t e  a  c o n s t i t u t i o n  t o  g i v e  

l e g a l  e f f ec t  t o  t h e  s y s t e m  t h e y  have  c r e a t e d  and  t o  p w v i d e  

a  symbol o f  u n i t y  f o r  a l l  t h e  p e o p l e  o f  t h e  Commonwealth. 



To complete i t s  assignment success fu l ly  t h e  Convention must 

r e spec t  c e r t a i n  l e g a l ,  p o l i t i c a l  and p r a c t i c a l  c o n s t r a i n t s :  

(1) t h e  l e g a l  r e s t r a i n t s  imposed by t h e  Covenant t o  E s t a b l i s h  

a  Commonwealth of t h e  Northern Plariana I s l ands  i n  . P o l i t i c a l  

Union with t h e  United S t a t e s  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " the  

Covenant")' &nd t h e  United S t a t e s  Cons t i tu t ion ;  ( 2 )  t h e  p o l i t -  

i c a l  c o n s t r a i n t s  flowing from t h e  f a c t  t h a t  t h e  new Common- 

wealth must funct ion  wi th in  t h e  complex and unique American 

system of government; and ( 3 )  t h e  p r a c t i c a l  c o n s t r a i n t s  of 

t h e  s i z e ,  l o c a t i o n  and populat ion of t h e  Northern Mariana 

Is lands .  

A. The Covenant 

The Covenant was the  r e s u l t  o f  e f f o r t s  over a 

per iod  of  yea r s  by t h e  people of t h e  Northern Mariana 

I s l a n d s  t o  achieve p o l i t i c a l  union with t h e  United S t a t e s .  . 

Formal negota t ions  between t h e  United S t z t z s  and t h e  Marianas 

P c l l t i c a l  S t a t u s  Corm~ission, a c t i n g  on Sehalf  of the ?eople 

of t h a  Nortiierll Mari;nas, w e r e  in5 t i a t e 5  i r l  ilecemLex- 1 9 7 2  and 

w e r e  complete6 w i t h  the signinq c f  t h e  Covenant GiI F5brnary 

15, l.f?75. I',45.3r :-:fiar:i_?:?c:;s zpprg~r& - y t r l ?  C ? . s L r . :  1-5 ' ,t.zisP - 2- 

t u r e ,  t h e  Covenant was appr0ve.d by t h e  people i n  a  p l e b i s c i t e  

held on June 17, 1975 ,  i n  which t h e r e  was a  favorable  vote  

of 78 pe rcen t  of t h e  vo te r s .  The Covenant was subsequently 

approved by t h e  United S t a t e s  Congress a f t e r  ex tens ive  

* 



t ~ u b l i c  h e a r i n g s  and w a s  e n a c t e d  i n t o  law on March 24,  

The Covenant d e f i n e s  t h e  r e l a t i o n s h i p  between t h e  

Uni ted  S t a t e s  and t h e  Commonwealth; it i s  t h e  p r e - c o n s t i t u -  

t i o n a l  a c t  by which t h e  p e o p l e  of  t h e  Nor the rn  Mariana 

IF'-ands e x e r c i s e d  t h e i r  r i g h t  o f  s e l f - d e t e r m i n a t i o n  and be- 

came a p a r t  o f  t h e  Uni ted  S t a t e s  o f  America. The Covenant 

c o n s i s t s  o f  t e n  a r t i c l e s ,  d e a l i n g  w i t h  t h e  p o l i t i c a l  r e l a -  

t i o n s h i p  ( A r t i c l e  I ) ,  t h e  C o n s t i t u t i o n  o f  t h e  Northern 

Mariana I s l a n d s  ( A r t i c l e  11), c i t i z e n s h i p  and n a t i o n a l i t y  

( A r t i c l e  111), j u d i c i a l  a u t h o r i t y  ( A r t i c l e  I V )  , a p p l i c a b i l i t y  

o f  Uni ted  S t a t e s  laws ( A r t i c l e  V ) ,  revenue and t a x a t i o n  

( A r t i c l e  V I ) ,  Uni ted  S t a t e s  f i n a n c i a l  a s s i s t a n c e  ( A r t i c l e  V I I ) ,  

l a n d  ( A r t i c l e  V I I I ) ,  Nor thern  Mariana I s l a n d s  r e p r e s e n t a t i o n  

i n  t h e  Uni ted  S t a t e s  ( A r t i c l e  I X ! ,  and a p p r o v a l ,  e f f e c t i v e  

d a t e s ,  and d e f i n i t i o n s  ( A r t i c l e  X). Althcugh t h e  Covenant 

imposes some i f i ~ p o r t a n t  l i m i t a t i ~ r i c  o n  t h e  Cr,m!non~realth, it 

d o e s  net n s t i h l i s h  a goverzr?ent f o r  t h e  C G F T I C ~ ? ! P ~ ~ ~ ~  3r i n  

any way e l i i n i n a t e  t k e  need fcr  a Coimonw-?alth C o n s t i t u Y . i o ~ .  

Nor the rn  Mar ianas  p e o p l e  " y i l l  f o r m u l a t e  and approve  a  

C o n s t i t u t i o n .  . . ." S e c t i o n  203 p r o v i d e s :  

1/ Pub. L. No. 94-241, (Uni ted  S t a t e s  Code C o n g r e s s i o n a l  and - 
A d m i n i s t r a t i v e  N e w s  N o .  3 ,  p. 680 (Apr. 26,  1 9 7 6 ) ) ;  S. REP. No. 
94-433, 94 th  Cong., 1st S e s s .  ( 1 9 7 5 ) ;  Hear inqs  on -S. J. R e s .  
107 B e f o r e  t h e  S e n a t e  Committee on ' I n t e r i o r  and I n s u l a r  A f f s i r s ,  
94 th  Cong., 1st S e s s .  ( 1 9 7 5 ) ;  S. REP. No. 94-596, 9 4 t h  Cong., 
2d S e s s .  ( 1 9 7 6 ) ;  i I .  REP. N o .  94-364, 9 4 t h  Cong., 1st S e s s .  ( 1 9 7 5 ) ;  
Hear ings  on  H . J .  R e s .  549, H . J .  R e s .  550 and H . J .  Res. 547 
Before  t h e  Subcommittee on T e r r i t o r i a l  and I n s u l a r  ~ f f a i r s  o f  
t h e  C o m m i t t e e  on  I n t e r i o r  and I n s u l a r  A t t a i r s ,  9 4 t h  Cong., 1st 
SPCS I 1  U I h 1  



The C o n s t i t u t i o n  w i l l  p r o v i d e  
f o r  a  r e p u b l i c a n  form o f  government 
w i t h  s e p a r a t e  z x e c u t i v e ,  l e g i s l a t i v e  and 
j u d i c i a l  b r a n c h e s ,  and w i l l  co f l t a in  a  b i l l  
o f  r i g h t s .  

The e x e c u t i v e  power o f  t h e  Nor the rn  
Mariana I s l a n d s  w i l l  be  v e s t e d  i n  a  p o p u l a r l y  
e l e c t e d  Governor  and such  o t h e r  o f f i c i a l s  as  
t h e  C o n s t i t u t i o n  o r  l aws  o f  t h e  Nor the rn  
Mar iana  I s l a n d s  may p r o v i d e .  

The l e g i s l a t i v e  power o f  t h e  Nor the rn  
Mar iana  I s l a n d s  w i l l  be  v e s t e d  i n  a  p o p u l a r l y  
e l e c t e d  l e g i s l a t u r e  and w i l l  e x t e n d  t o  a l l  
r i g h t f u l  s u b j e c t s  o f  l e g i s l a t i o n .  The C o n s t i -  
t u t i o n  o f  t h e  Nor the rn  Mariana I s l a n d s  w i l l  
p r o v i d e  f o r  e q u a l  r e p r e s e n t a t i o n  f o r  e a c h  of 
t h e  c h a r t e r e d  m u n i c i p a l i t i e s  of  t h e  Nor the rn  
Mariana I s l a n d s  i n  o n e  house  o f  a  b i c a m e r a l  
l e g i s l a t u r e ,  n o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  
o f  t h i s  Covenant  o r  t h o s e  p r o v i s i o n s  of t h e  
C o n s t i t u t i o n  o r  laws  o f  t h e  U n i t e d  S t a t e s  
a p p l i c a b l e  t o  t h e  Nor the rn  Mariana I s l a n d s .  

The j u d i c i a l  power o f  t h e  Nor the rn  
Mariana I s l a n d s  w i l l  be  v e s t e d  i n  such  c o u r t s  
a s  t h e  C o n s t i t u t i o n  or l a w s  o f  t h e  Nor the rn  
Mar iana  I s l a n d s  may p r o v i d e .  The C o n s t i t u t i o n  
o r  laws  o f  t h e  Nor the rn  Mar iana  I s l a n d s  may 
v e s t  i n  s u c h  c o u r t s  j u r i s d i c t i o n  o v e r  a l l  
c a u s e s  i n - t h e  Nor the rn  Mar iana  I s l a n d s  ovek 
which any  c o u r t  e s t a b l i s h e d  by t h e  C o n s t i t u t i o n  
or l a w s  of  t h z  Z n i t e d  S t a t e s  d o e s ' % n c t  have 
e x c l u s i v e  iu.r;-i .sdiction. 

Wi th in  t h e  l i m i t a t i o n s  c o n t a i n e d  i n  s ~ c t l n n  2 0 3 ,  the 

. .  r : o n s t i t u t i o n ~ l  ~on-y r r i t i o ;  i.5 f z s e  ts c.rea<.e  cne i n s t i t u i i c z s  

o f  government  t h r o u g h  which t h e  p e o p l e  of  t h e  Nor the rn  
\ 

Mariana I s l a n d s  c a n  a c h i e v e  t h e i r  o b j e c t i v e  o f  se l f -government .  

The p romises  and  commitments c o n t a i n e d  i n  t h e  

Covenant  c a n  b e  r e a l i z e d  o n l y  i f  t h e  Convent ion  d r a f t s  a  

Commonwealth C o n s t i t u t i o n  a c c e p t a b l e  t o  t h e  p e o p l e  o f  t h e  



Nor the rn  Mar ianas  and t o  t h e  Uni ted  S t a t e s .  The Convention 

i s  r e q u i r e d  t o  t r a n s m i t  t h e  proposed C o n s t i t u t i o n  t o  t h e  

r e s i d e n t  commissioner ,  and t h e  c o n s t i t u t i o n  w i l l  t h e n  be 
2/  - 

p l a c e d  b e f o r e  t h e  p e o p l e  f o r  a p p r o v a l  i n  a referendum.  

I f  approved by t h e  p e o p l e ,  s e c t i o n  2 0 2  of  t h e  Covenant pro-  

v i d e s  t h a t :  

The C o n s t i t u t i o n  w i l l  be sub- 
m i t t e d  t o  t h e  Government o f  t h e  Uni ted  
S t a t e s  f o r  a p p r o v a l  on t h e  b a s i s  of  i t s  
c o n s i s t e n c y  w i t h  t h i s  Covenant and t h o s e  
p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n ,  t r e a t i e s  
and laws of  t h e  Uni ted  S t a t e s  t o  be a p p l i -  
c a b l e  t o  t h e  Nor thern  Mariana I s l a n d s .  The 
C o n s t i t u t i o n  w i l l  be deemed t o  have been 
approved s i x  months a f t e r  i t s  submiss ion  t o  t h e  
P r e s i d e n t  on b e h a l f  o f  t h e  Government o f  t h e  
Uni ted  S t a t e s  u n l e s s  e a r l i e r  approved or  d i s -  
approved.  I f  d i sapproved  t h e  C o n s t i t u t i o n  
w i l l  be r e t u r n e d  and will be r e s u b m i t t e d  i n  
accordance  w i t h  t h i s  S e c t i o n .  . . . 

A s  i s  a p p a r e n t ,  t h e  Convention d e l e g a t e s  have had a  solemn 

r e s p o n s i b i l i t y  e n t r u s t e d  t o  them by t h e  p e o p l e  and a r e ,  i n  

a v e r y  r e a l  s e n s e ,  t h e  acjents " th rough  which t h e  p e o p l e  
3 i  

e x e r c i s e  t h e i r  s o v l r e i g n t y  . # I  - 

2 /  J-CT C-aLLLNC FCR. 3 Cg&S;fITu1r:C()>iAL COT\r;jEiY1T'ON FOE 'TE.lZ - 
Ni]RTHEG.y< IJ;_AaIAKA :Sb>::35 , N3F.TBE??? MA11T.5NB T SLANDS LRSI. S- 
T &7:a>df;z T-,,. - - -  L-, 347-1"'.  , , 6 ,  5 i4 {kug. 1 3 ,  1 9 7 6 ) .  

3/ Wheeler ,  Changing t h e  Fundamental Law, i n  SALIENT ISSUES - GF CONSTITUTIONAL REVISION p. 4 9 ,  a t  51 (J. Wheeler ed .  1961) 
[ h e r e i n a f t e r  c i t e d  a s  SALIENT ISSUES]. 



B. The Uni t ed  S t a t e s  C o n s t i t u t i o n  

A s  p a r t  o f  t h e  Uni t ed  S t a t e s  p o l i t i c a l  sys t em,  

t h e  Commonwealth of  t h e  Nor the rn  Mar iana  I s l a n d s  i s  gene r -  

a l l y  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  Uni t ed  S t a t e s  

C o n s t i t u t i o n .  T h a t  C o n s t i t u t i o n  d e f i n e s  t h e  r e l a t i o n s h i p  

between t h e  f e d e r a l  government  and t h e  i n d i v i d u a l  s tates 

and t h e  p e o p l e .  

Because  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  d o e s  n o t  

s p e c i f i c a l l y  d e f i n e  a  t e r r i t o r i a l  r e l a t i o n s h i p  s u c h  as 

t h a t  between t h e  Uni t ed  S t a t e s  and t h e  Commonwealth, it was 

n e c e s s a r y  i n  t h e  Covenant  t o  p r o v i d e  e x p r e s s l y  f o r  t h e  e x t e n t  

t o  which t h e  Uni t ed  S t a t e s  C o n s t i t u t i o n  i s  a p p l i c a b l e  t o  

t h e  Commonwealth. S e c t i o n  501 o f  t h e  Covenant d o e s  so a s  

f o l l o w s :  

To t h e  e x t e n t  t h a t  t h e y  a r e  n o t  
a p p l i c a b i e  o f  t h e i r  owii f o r c e ,  t h e  
f o l l o w i n g  p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n  o f  
t h e  U n i t e d  S t a t e s  w i l l  bc a p p l i c a b l e  w i t h i n  t h e  
N o r t h e r n  Mariana I s l a n d s *  a s  i f  t h e  E o r t h e r n  
Mar iana  I s l a n d s  xere cne o f  t h a  s e v e r a l  S t a t e s :  
* t i c k  1, S e c t i e n  4, C l a u s e s  2 ,  ? znd d r  
A r t i c l e  I, S c c t i o ~ :  1 0 ,  C l a u s e s  i arid 3 ;  Arti~1e 
I V ,  S e c t i o n  1 a n 3  S e c i i o i i  2,  C l a s s e s  1 and 2; 
Amendments 1 t h r o a q h  9 ,  i x i c l u s l v s ;  Azer.:?m=nt 1 3  ; 
.?mendq~ent j.4 ; Sect ior r  1 ,- Aysndment i 5  ; Gri~e:ldrr.~nt 
1 5  ; 2 ~ 2  &nen,&n,cnt 2 6 ; ~ ; < o t  iic<, h.s:q~::ei , tl.j.3 4 

n e i t h e r  t r i a l  by j u r y  n o r  i n d i c t m e n t  by g r a n d  
j u r y  s h a l l  b e  r e q u i r e d  i n  any  c i v i l  a c t i o n  o r  
c r i m i n a l  p r o s e c u t i o n  based  on  l o c a l  l a w ,  e x c e p t  
where r e q u i r e d  by local  law.  O t h e r  p r o v i s i o n s  
o f  or amendments t o  t h e  C o n s t i t u t i o n  o f  t h e  
Uni t ed  S t a t e s ,  which d o  n o t  a p p l y  o f  t h e i r  
own f o r c e  w i t h i n  t h e  Nor the rn -  Mariana I s l a n d s ,  
w i l l  be  a p p l i c a b l e  w i t h i n  t h e  N o r t h e r n  Mariana 
I s l a n d s  o n l y  w i t h  a p p r o v a l  o f  t h e  Government 
of  t h e  N o r t h e r n  Mariana I s l a n d s  and o f  t h e  
Government o f  t h e  Uni t ed  S t a t e s .  



The e f f e c t  of s e c t i o n  5 0 1 ( a )  is  t o  make almost a l l  o f  

t h e  p r o v i s i o n s  of t h e  Uni t ed  S t a t e s  C o n s t i t u t i o n  a p p l i c a b l e  

t o  t h e  Commonwealth, w i t h  a few s p e c i f i e d  e x c e p t i o n s  de-  

s i g n e d  t o  r e f l e c t  u n i q u e  c i r c u m s t a n c e s  e x i s t i n g  i n  t h e  
4/ - 

Nor the rn  Mar ianas .  

' Under t h e  Covenant ,  t h e r e f o r e ,  t h e  Commonwealth 

h a s  e s s e n t i a l l y  t h e  s a m e  powers  w i t h  r e s p e c t  t o  l o c a l  s e l f -  

government  as  are e n j o y e d  by t h e  s t a t e s .  C o n v e r s e l y ,  t h e  

Commonwealth i s  f o r  t h e  most p a r t  s u b j e c t  t o  t h e  s a m e  

r e s t r i c t i o n s  on  i t s  a u t h o r i t y  a s  t h o s e  t h a t  l i m i t  t h e  

states.  F o r  example ,  powers  e x p r e s s l y  a s s i g n e d  t o  t h e  

Congress  o f  t h e  Uni t ed  S t a t e s  by t h e  Uni t ed  S t a t e s  C o n s t i t u -  

t i o n  c a n n o t  be  e x e r c i s e d  by t h e  Commonwealth government 

any  more t h a n  t h e y  c a n  be  by o n e  o f  t h e  s t a t es .  Throughout  

i t s  work,  t h e r e f o r e ,  t h e  Conven t ion  w i l l  be  e n d e a v o r i n g  

t o  d r a f t  a c c n s t i t u t i o n  f o r  t h e  Cornonweal th  t h a t  compor ts  

f u l l y  with t h e  Un i t ed  S t a t e s  C o n s i i t s t i o n  a s r t h a t  document 

h a  b ~ r i :  made a p p l i c a b l e  . t o  t h e  Northerr!  Kar i ana  I s l m d s  

by means o? the Covenant.  

4/  nEF.3RT OF THE JOiN'l' D&-.I'TNG COL4!-11'TTEE %\I THE NEGOTIATING . 

HISTORY, re  r i n t e d  a t  S, REP, N o .  94 ,  9 4 t h  Cong. ,  1st S e s s . ,  
p .  405 ( l h e ~ r i n c i ~ i i l  d i f f e r e n c e  between a  s t a t e ' s  
o b l i g a t i o n s  under  t h e  Uni t ed  S t a t e s  C o n s t i t u t i o n  and t h o s e  o f  
t h e  Commonwealth under  S 501 i n v o l v e s  S i x t h  Amendment t r i a l  by 
j u r y  i n  c r i m i n a l  c a s e s ,  which t h e  s tates must  o f f e r ,  Duncan v .  
L o u i s i a n a ,  391 U . S .  145 ( 19681 ,  b u t  which t h e  Commonwealth may 
u s e  o r  n o t  a s  it f i n d s  a p p r o p r i a t e .  The l a s t  s e n t e n c e  o f  5 501 
(a )  means t h a t ,  e x c e p t  f o r  t h e  p r o v i s i o n s  l i s t e d  and t h o s e  which 
a p p l y  a u t o m a t i c a l l y ,  no  o t h e r  p a r t s  o f  t h e  U n i t e d  Statses  C o n s t i -  
t u t i o n  w i l l  a p p l y  t o  t h e  Nor the rn  M a r i a n a s  u n l e s s  t h e  -Commonwealth 
government  a g r e e s  t h a t  t h e y  shou ld  a p p l y .  



C. The American Governmenta,l System 

The American sys tem of government i s  based on 

t h e  c o n c e p t  o f  f e d e r a l i s m  -- a  sys tem s u b s t a n t i a l l y  unique  

when c r e a t e d  i n  t h e  e i g h t e e n t h  c e n t u r y  and c h a r a c t e r i z e d  

by m u l t i p l e  l e v e l s  o f  government w i t h  v a r y i n g  r e s p o n s i b i l i -  

t i e s  and F u n c t i o n s .  According t o  a  c l a s s i c  Supreme Cour t  

d e c i s i o n  f o l l o w i n g  t h e  American C i v i l  War, t h e  Uni ted  S t a t e s  

C o n s t i t u t i o n  " l o o k s  t o  a n  i n d e s t r u c t i b l e  Union ,  composed o f  
5 / 

i n d e s t r u c t i b l e  s t a t e s .  "- 

Although e a c h  s tate i n  t h e  Union i s  c o n s t i t u t i o n -  

a l l y  s e c u r e  and e n j o y s  a l a r g e  d e g r e e  of  i n t e r n a l  freedom 

of  a c t i o n ,  none i s  s o v e r e i g n  i n  t h e  u s u a l  s e n s e  o f  

t h a t  t e r m .  The powers g r a n t e d  by t h e  C o n s t i t u t i o n  t o  t h e  

n a t i o n a l  government ,  a l t h o u g h  l i m i t e d  i n  s c o p e ,  a r e  supreme 

w i t h i n  t h e  sys tem.  I n  a d d i t i o n ,  c e r t a i n  powers a r e  d e n i e d  

t h e  s t a t e .  On t h e  ~ t h e r  hand,  t h e  n a t i o n a l  government ,  

a l t i lough  a  sovere ig i l  n a t i ~ n  i n  t h e  family--0.f n a t i o n s ,  m s t  

I 'ind a b a s i s  f o r  its a . c t l o n s  i n t e r n a l i y  uilder an s::;=ress o r  

i m p l i e d  po-or fn t h e  Llnited S t a t e s  C o n s t i t u t i o n .  T h e  Tenth 
. . 

& ~ ~ a d i ~ e ~ ~  to t?:.?- v n i t e d  S t a t e s  C t : ~ a ~ t i t l l t i r j ; - L  , - ~ : ~ r ! . ~ , ~  ,':.y?y~,i;~e~ 

t h e  e s s e n c e  o f  t h i s  f e d e r a l  a r rangement :  

The powers n o t  d e l e g a t e d  t o  t h e  Uni ted  
S t a t e s  by t h e  C o n s t i t u t i o n ,  n o r  p r o h i b i t e d  
by o r  t o  t h e  s t a t e s ,  a r e  r e s e r v e d  t o  t h e  
states r e s p e c t i v e l y ,  o r  t o  t h e  peop le .  

5/ Texas v. White ,  74  U.S. (7 W a l l . )  7 0 0 ,  725  (1869) .  ? - 



I f  t h e  t e r m  " s o v e r e i g n t y "  h a s  any r e a l  meaning i n  t h e  American 

sys tem,  it must be s a i d  t o  r e s t  w i t h  t h e  p e o p l e  from whom 
6/ - 

t h e  c o n s t i t u t i o n a l  a r rangment  draws i t s  s u p p o r t  and l e g i t i m a c y .  

F o r  many y e a r s  t h e  c o n s t i t u t i o n a l  t h e o r y  e x p r e s s e d  i n  

t h e  Tenth  Amendment sugges ted  two m u t u a l l y  e x c l u s i v e  s p h e r e s  o f  

a c t i o n  -- one n a t i o n a l  and one s t a t e .  The Supreme Cour t  gave 

c r e d e n c e  t o  t h i s  i n  a l e g a l  t h e o r y  l a b e l e d  by one c o n s t i t u -  
7/ 

t i o n a l  h i s t o r i a n  a s  " d u a l  f e d e r a l i s m . " -  A s  t h e  Uni ted  

S t a t e s  grew and i t s  economy expanded and changed,  a d d i t i o n a l  

demands on government showed t h e  l i m i t a t i o n s  o f  such a l e g a l  
8/ - 

t h e o r y .  By t h e  l a t e  1 9 3 0 ' ~ ~  t h e  approach proved t o o  r i g i d  

6/ See Kauper,  The S t a t e  C o n s t i t u t i o n :  I t s  Nature  and Pur- - - 
pose,  i n  CON CON: ISSUES FOR THE ILLINOIS CONSTITUTIONAL 
CONVENTION pp. 6-8 (V.  Ranney & S. Gove e d .  1970) [ h e r e i n a f t e r  
c i t e d  a s  ILLINOIS CON C O N ] ;  R. Di.shrnan, STATE CONSTITUTIONS: 
THE SHAPE OF THE DOCUMENT pp. 15-20 (1968) [ h e r e i n a f t e r  c i t e d  
as SHAPE OF THE DOCUIENT]; Committee f o r  Economic Development, 
M O D E R N I Z I N G  STATE GOVERNMENT pp. 10-11 (1967) [ h e r e i n a f t e r  
c i t e d  a s  M O D E R N I Z I N G  STATE GOVERNMENT]. 

7,' E-. Corwin, THE TWI-LIGHT OF THE SUTRE14E COZRT: 9 9ISTORY OF - 
OUE CGJSTITVTIONAL TIiECRY pp. 1-51 (19 .34  3 . 
8,' F o r  2 p e r i o d ,  the Uni ted  S t a t e s  Supreme C o a r t  a ~ p l i e d  - 
such a  t h e o l y  t r ~  s t r i k e  dc!..~~ a s  u n c o n s t i t u t i o n a l ,  E i r s t ,  
z f f c r t s  by t h e  s t a t e s  t c  d s a l  w i t h  s c c i a l  and ecsnumic proh- 
.I ?P.I:~ r c ? s u ; ~ L ~ q  fr:>a 1-z.pid i-sx:;tr; a i q r 9 ~ F . h ~  295, :herl, hy 
t h e  n a t i o n a l  government t o  r e g u l a t e  t h e  economy, t o  e l i m i n a t e  
such  t h i n g s  a s  c h i l d  l a b o r ,  and t o  p r o v i d e  s o c i a l  s e r v i c e s .  
I n  t h e  f i r s t  s i t u a t i o n  t h e ' k t a t e s  had no power t o  a c t  because  
o f  f e d e r a l  p r o t e c t i o n s  of  " l i b e r t y "  and " p r o p e r t y "  and i n  t h e  
second because  t h e  m a t t e r s  were r e s e r v e d  f o r  s t a t e  c o n t r o l  
under  d u a l  f e d e r a l i s m .  



f o r  modern c o n d i t i o n s ,  and t h e  Supreme Cour t ,  f o l l owing  t h e  

l e a d  o f  t h e  P r e s i d e n t  and t h e  Congress ,  began g i v i n g  a more 

f l e x i b l e  i n t e r p r e t a t i o n  t o  t h e  C o n s t i t u t i o n .  Out o f  t h i s  

ha s  grown a  f e d e r a l  system t h a t  some have c a l l e d  

t h e  "new f e d e r a l i s m , "  " c o o p e r a t i v e  f e d e r a l i s m , "  o r  " t h e  
9/ 

f e d e r a l  p a r t n e r s h i p .  "- Whatever it  is l a b e l e d ,  t h e  

sys tem r e q u i r e s  unde r s t and ing  and a p p r e c i a t i o n  i f  t h e  Conven- 

t i o n ' s  e f f o r t s  t o  w r i t e  a  Commonwealth C o n s t i t u t i o n  a r e  t o  be 

r e a l i s t i c  and u l t i m a t e l y  s u c c e s s f u l .  

The American sys tem o f  government i s  one  o f  t h e  

w o r l d ' s  most comp l i ca t ed ,  i n v o l v i n g  more t h a n  100,000 u n i t s .  

One n a t i o n a l  government,  50 s t a t e  governments,  over  3000 

c o u n t i e s ,  thousands  o f  c i t ies ,  towns and v i l l a g e s ,  and s t i l l  

more thousands  o f  s choo l  d i s t r i c t s  and s p e c i a l  d i s t r i c t s ,  

and a few t e r r i t o r i e s  and commonwealths, r e g u l a t e  and t a x  

t h e  American peop le  and p rov ide  s e r v i c e s  f o r  them. The i r  

c o m b i ~ e d  budge t s  r e ach  a s t ronomica l  h e i g h t s .  They employ 

v i l l i o n s  of peop le  d i r e c t l y  and o t h e r  x i l i i c n s  i n d i r e c t l y  

th rough  khe s e r v i c e s  t h e y  buy f r ~ m  p r i v a t e  i n d u s t r i 2 s .  They 

i'e,3R1- ..I: deeply inks the d a i l y  l i v e s  of each pers,on. II lc ui:de:-- 

s t a n d  American government,  one. must view t h e s e  100,000 

governments a s  a  sys tem,  n o t  as i s o l a t e d  and i n s u l a t e d  

domains. They i n t e r t w i n e  i n  complex ways t h a t  b e l i e  

9/ J. C l a r k ,  THE RISE OF THE NEW FEDERALISM, (1938 ) ;  - 
M. Grodz ins ,  THE AMERICAN SYSTEM: A NEW VIEW OF GOVERNMENT 
I N  THE UNITED STATES (1966) ;  N.  R o c k e f e l l e r ,  THE FUTURE OF 
FEDERALISM (1962) . 



t r a d i t i o n a l  n o t i o n s  of  " l e v e l s "  of qovernment c h a r a c t e r -  - 
1 0 /  - 

i s t i c  of textbook t r e a t m e n t s  of  f ede ra l i sm .  A l l  

American governments a r e  i n c r e a s i n g l y  t i e d  t o g e t h e r  i n  

t h e  development and a d m i n i s t r a t i o n  of  p u b l i c  p o l i c y .  A l l  

r e f l e c t  i n  vary ing  d e g r e s s  t h e  American commitment t o  

d e c e n t r a l i z a t i o n ,  t o  keeping governmental d e c i s i o n s  

c l o s e  t o  t h e  people.  The c a p a b i l i t y  of  t h e  Northern 

Marianas Commonwealth t o  f u n c t i o n  a s  a  p a r t n e r  i n  t h i s  

complex arrangement and t o  enjoy t h e  b e n e f i t s  and 

c h a l l e n g e s  of  self-government depends i n  p a r t  upon 

i t s  c o n s t i t u t i o n a l  and p o l i t i c a l  v i a b i l i t y .  

D.  The Experience of  t h e  S t a t e s  

Throughout t h e s e  b r i e f i n g  pape r s ,  r e f e r e n c e s  

a r e  made t o  t h e  exper ience  of t h e  s t a t e s  and Puer to  Rico,  

and p a r t i c u l a r  p r o v i s i o n s  of  t h e i r  c o n s t i t u t i o n s  a r e  s e t  

f o r t h  f o r  t h e  c o n s i d e r a t i o n  of t h e  d e l e g a t a s .  I n  eva lua t -  

irig t h e  r e l evance  of these other c o n s t i t u t i o n s  t o  t h e  

a s z . i q r ~ m c n t  of t h l s  Canvention,  t h e  d e l e g a t e s  should be 

aware of t h e  h i s t ~ r l c a l  cj.rcurr.sta~lccs i n  which t hey  

of  such p receden t s  t o  t h e  s p e c i a l  needs  and c i rcumstances  

of t h e  Northern Mariana I s l a n d s .  

10/ Wheeler, - I n t r o d u c t i o n ,  i n  SALIENT ISSUES, pp. ix-x i . 



S t a t e  c o n s t i t u t i o n s  a r e  v e r y  m u c h t h e  product  

o f  t h e  h i s t o r i c a l  pe r iod  i n  which t h e y  were w r i t t e n .  No 

two s t a t e  c o n s t i t u t i o n s  a r e  t h e  same. A s  p o l i t i c a l  

documents a s  w e l l  a s  l e g a l  s t a t e m e n t s ,  t h e y  r e f l e c t  t h e  

dominant v a l u e s ,  hopes and f e a r s  t h a t  p r e v a i l e d  i n  t h e  

per iod  of t h e i r  w r i t i n g .  

Some of t h e  e a r l i e s t  c o n s t i t u t i o n s  were b r i e f  

documents con ta in ing  e x p l i c i t  s t a t emen t s  of t h e  r i g h t s  

of t h e  people  and e s t a b l i s h i n g  t h e  g e n e r a l  framework 

of government. C h a r a c t e r i s t i c a l l y ,  t h e s e  e a r l y  c o n s t i t u -  

t i o n s  g ran t ed  broad powers t o  t h e  l e g i s l a t u r e  b u t  w e r e  

apprehens ive  about  a s s i g n i n g  any comparable a u t h o r i t y  t o  

t h e  g o v e r n o r ' s  o f f i c e  because t h e  people  were s t i l l  mindful  

of  t h e  e x c e s s e s  of  t h e  B r i t i s h  c o l o n i a l  governors .  Desp i te  

this g e n e r a l  a t t r i b u t e ,  it has  been a s s e r t e d  t h a t  "our 

b r i e f e s t  and i n  many r e s p e c t s  o u r  b e s t  s t a t e  c o n s t i t u t i o n s  
11/ 

tend  t -o  be e i t h e r  t h e  o l d e s t  o r  t h e  1 a t ~ s t . Y -  

Anntber per205 of c o n s t i t u t i o n - w r i t i n g  ex tends  

frcm appronlrnateiy i S O O  q n t i l  1565, a  pe r iod  of s u b s t a n t i . a l  

. . -  . . pxr-.?ns - - ica7  x 2  r n l r l  .the r!cl_ited S.lzes. w i t h  a c ~ i . . s t a f i t : ~ ~  

growth i n  p u b l i c  d e b t  and t h e  r e s u l t a n t  t h r e a t s  t o  economic 
\ 

11/ Id .  p. x i i i .  The h i s t o r y  o f  c o n s t i t u t i o n  w r i t i n g  has  - 
b e e n d i s c u s s e d  i n  s e v e r a l  sources .  See SHAPE O F  THE DOCUMENT; 
SALIENT ISSUES: A. Sturm, THIRTY YEARS OF STATE CONSTITUTION 
MAKING: 1938-1968 ( 1 9 7 0 )  [ h e r e i n a f t e r  c i t e d  a s  THIRTY YEARS 
OF CONSTITUTIONS] . 



s t a b i l i t y ,  t h e  popu la r  r e a c t i o n  was t o  l i m i t  t h e  f i s c a l  

powers o f  s t a t e  government. The c o n s t i t u t i o n s  o f  t h i s  

p e r i o d ,  a cco rd ing ly ,  a r e  c h a r a c t e r i z e d  by r e s t r a i n t s  upon 

l e g i s l a t i v e  powers. I n  a d d i t i o n ,  c o n s t i t u t i o n s  w r i t t e n  

d u r i n g  t h i s  p e r i o d  r e f l e c t  t h e  d r i v e  f o r  expansion of  

e l i g i b i l i t y  t o  v o t e  and t h e  popu l a r  e l e c t i o n  of  a l l  

impor t an t  p u b l i c  o f f i c i a l s .  T h i s  l a t t e r  t r e n d  l e f t  a  

l egacy  w i t h  which many s t a t e s  a r e  s t i l l  cop ing  today  -- 
a bad ly  d i v i d e d  e x e c u t i v e  branch of  government t h a t  makes 

b o t h  e f f i c i e n t  management and p o l i t i c a l  l e a d e r s h i p  by t h e  

governor  ve ry  d i f f i c u l t .  

The c o n s t i t u t i o n s  o f  abou t  h a l f  o f  t h e  s t a t e s  

had t h e i r  c h a r a c t e r  molded d u r i n g  t h e  t h i r d  pe r i od  of 

c o n s t i t u t i o n  w r i t i n g  p r i o r  t o  1912. Some o f  t h e s e  

c o n s t i t u t i o n s  were t h e  a f t e r m a t h  o f  d i s o r d e r s  and d i s -  

l o c a t i o n s  i n  t h e  South  follor-zing t h e  C i v i l  War, Eisewhere 

t hey  were v e h i c l e s  f e r  t h e  e n t r y  of new states i n t o  t h e  

Union. Th i s  was a p e r i o d  cf g r e a t  irldustria!.  expansion, 

of t-he development of t h e  wes t e rn  p & r t  cf t h e  Gnl t sd  

S t a t e s ,  ar,d of  waves ~ f :  h i q r a n t s  s e t t l i rg  L n  t h e  e;isi.err! 

c i t i es .  Governments grew r a p i d l y  d u r i n g  t h i s  p e r i o d  and 

began t o  a d d r e s s  new concerns .  P o l i t i c a l  c o r r u p t i o n  r o s e  

t o  new h e i g h t s .  The r e fo rmer s  responded w i t h  ' l ong ,  d e t a i l e d  



and r e s t r i c t i v e  c o n s t i t u t i o n s  t h a t  t r i e d  t o  l i m i t  t h e  

power o f  government  o f f i c i a l s .  A s  d r a m a t i c a l l y  d e s c r i b e d  

by one  w r i t e r ,  t h e s e  c o n s t i t u t i o n s  p u t . " a  s t r a i t  j a c k e t  and 
12 /  

h a n d c u f f s  upon government.  'I- 

A s  a  r e f l e c t i o n  of  t h e s e  accumula ted  h i s t o r i c a l  

f o r c e s ,  t h e  s t a t e  c o n s t i t u t i o n s  i n  e x i s t e n c e  1 5  o r  2 0  y e a r s  

ago  w e r e  c r i t i c i z e d  a s  " l e n g t h y  documents ,  r e p l e t e  w i t h  

s t a t u t o r y  m a t e r i a l s  and u n n e c e s s a r y  and  u n j u s t i f i e d  re- 

s t r i c t i o n s  on s t a t e  government ,  c l u t t e r e d  w i t h  o b s o l e t e  

and  sometimes i n c o n s i s t e n t  s t a t e m e n t s ,  b a d l y  w r i t t e n  and 
13/  

i l l o g i c a l l y  a r r a n g e d .  . . . 10 - Not o n l y  w e r e  t h e y  

c r i t i c i z e d  f o r  t h e i r  s t r u c t u r e  and a p p e a r a n c e ,  t h e y  f a c e d  

s c a t h i n g  a p p r a i s a l s  f o r  t h e i r  a d v e r s e  impac t  on s t a t e  
1 4 /  - 

g o v e r n m e n t ' s  c a p a c i t y  to  m e e t  t w e n t i e t h  c e n t u r y  problems.  

One w r i t e r  summarized t h e  common c h a r a c t e r i s t i c s  o f  s t a t e  

12'/ Ford, The I n f l u e n c e  o f  S t a t e  P o l i t i c s  i n  Expanding - 
F e d e r s l  Power, PROCEEUINGS O P  THE 2 3 .  POL. SCIENCE ASS'N - 
pp. 53 -63  (19CS). 

14; >-q z::amnle sf t h i s  c t i t i ~ i s i i i  i s  thz r epe r t  nC' the L o ~ x l s -  
-d 

s . i G 5  on I;;tergcoe:r;ri;e?.kal X e i a t  lo::;, a p p o j n l e d  2.y Pzes i . j , e r l~  
Eisenhower t o  c a r r y  o u t  t h e  f i r s t  s y s t e m a t i c  and comprehen- 
s i v e  s t u d y  o f  American f e d e r a l i s m  s i n c e  t h e  C o n s t i t u t i o n  was 
w r i t t e n .  The Commission r e p o r t  s t r o n g l y  c r i t i c i z e d  s t a t e  
c o n s t i t u t i o n s  and t h e i r  c o n t r i b u t i o n s  t o  t h e  weakness  of 
s t a t e  governments  i n  t h e  f e d e r a l  sys t em.  REPORT OF THE 
COMMISSION ON INTERGOVERNMENTAL RELATIONS ( 1 9 5 5 ) .  



15/ - 
constitutions at this time in these gloomy terms: 

1. A cumbersome, unrepresentative legis- 
lature, inadequately staffed to perform 
the law-making function intelligently, 
with excessively restricted powers, often 
unresponsive to public needs, especially 
in urban areas, and subject to manipulation 
by selfish interests. 

2. A disintegrated and enfeebled executive 
with power widely dispersed and responsi- 
bility divided among a large number of 
elective officials on all levels, and an 
administrative structure of great complexity 
featured by duplication, overlapping, in- 
efficiency and waste. 

3. A diffused, complicated and largely uncoordi- 
nated judiciary, often lacking independence, 
with judges selected on a political basis 
and frequently without professional qualifi- 
cations on the lower levels. 

4. Rigid restrictions on local government that 
seriously impede home rule. 

5. A long ballot listing a bewildering array of 
candidates and issues and rendering the 
task of even the most intelligent voter 
excezdingly difficult. 

6. Provlsi"ns for amenanent and revision so . - 
r i g i c i ,  in some constit:tions, as practically 
to d~prive the people nf tile oppcrtl.~?ity to 
alter their basic 12~:7, and, in others, so 
lzx as to ericoiirzge t o w  freq~cnt isk...?.nqes. 

. .  ~ 

7 ,  I32_?L2:3_;. ~3 ~f a ni(ts.5 c t f  < c t z ~ L  7-r'. ':3! !::;.nstl- 
tution, blurring the distinction between 
constitutionel and statutory law, and 
necessitating frequent amendments. 

15/ THIRTY YEARS OF CONSTITUTIONS p. 2, quoting A. Sturm, 
KJOR CONSTITUTIONAL ISSUES IN WEST VIRGINIA p. 10 (1961). 



N o t w i t h s t a n d i n g  t h e s e  d e f i c i e n c i e s  -- or  p e r h a p s  b e c a u s e  o f  

them -- i n t e r e s t e d  c i t i z e n s  c o u l d  n o t  m u s t e r  t h e  p o l i t i c a l  

s u p p o r t  n e c e s s a r y  t o  s t i m u l a t e  c o n s t i t u t i o n a l  r e v i s i o n .  

By t h e  mid-196OVs,  however ,  t h e  s i t u a t i o n  had 

changed  d r a m a t i c a l l y .  I n f l u e n c e d  i n  l a r g e  p a r t  by t h e  

r e a p p o r t i o n m e n t  d e c i s i o n s  o f  t h e  Supreme C o u r t ,  many s t a t e s  

i n i t i a t e d  c o n s t i t u t i o n a l  r e v i s i o n  t h r o u g h  t h e  t r a d i t i o n a l  

mechanism o f  t h e  c o n s t i t u t i o n a l  c o n v e n t i o n .  Between t h e  

p e r i o d  f rom 1964 and 1974 ,  t h i r t e e n  s tates  used  c o n v e n t i o n s  
16 /  - 

t o  c o n s i d e r  c o n s t i t u t i o n a l  r e f o r m .  Not a l l  t h e s e  e f f o r t s  

w e r e  marked by t h e  a d o p t i o n  o f  new c o n s t i t u t i o n s ;  p roposed  

documents  m e t  d e f e a t  a t  t h e  p o l l s  i n  N e w  York,  Maryland ,  
17 /  - 

A r k a n s a s ,  New Mexico,  N o r t h  Dakota ,  Rhode I s l a n d  and Texas .  

16 /  The s t a t e s  w e r e  a s  f o l l o w s :  Rhode I s l a n d  ( 1 9 6 4 0 6 9 ) ;  - 
C o n n e c t i c u t  ( 1 9 6 5 ) ;  New York ( 1 9 6 7 ) ;  P e n n s y l v a n i a  and  Maryland  
!1967-68);  Hawai i  (1363); N e w  Mexico ( 1 9 6 9 ) ;  I l l i n o i s  and 

A r k a n s a s  (1969-70j ;  Montana (1971-92) ;  N o r t h  Dakota  ( 1 9 7 2 ) ;  
and Texas  a n d  L ~ u j s i a n a  ( 1 9 7 4 ) .  THIRTY YEA% OF -CONSTITU- 
TIONS, T a b l e  at: 56-66 ;  C o u n c i l  of S t a t e  ~ o v o r n i ~ t e n t s ,  THE BOOK 
OF .THE STATES 1974.-75, Tab le -  a t  1 9  ( 1 9 7 4 j ;  C ~ u n c i l  cf S t a t e  
Governments ,  MCBEK~:IZZNG STATE CONSTITUTICIN3 1956-1972,  T a b l e  
a t  38-41 1 1 9 7 3 )  [ h e r e i n a f t e r  cite=! as  !.13DERNIZIPJC; CCINSTITLT- 
TTONS] . 
19 /  But  t h e  s u c c e s s e s  were i m p r e s s i v e  and  d e i n o n s t r a t e d  t h e  - 
c o n t i n u e d  v i a b i l i t y  t h a t  t h e  c o n s t i t u t i o n a l  c o n v e n t i o n  h a s  a s  
a means o f  s e c u r i n g  i m p o r t a n t ' c ~ n s t i t u t i o n a l  r e f o r m .  Even 
where  t h e  c o n v e n t i o n ' s  p r o d u c t s  f a i l e d  s u b s t a n t i a l l y  t o  g a i n  
p u b l i c  a p p r o v a l ,  t h e  p r o c e s s  was n o t  a  t o t a l  f a i l u r e .  See  
J. Wheeler  & M. K i n s e y ,  MAGNIFICENT FAILURE: THE MARYLAND 
CONSTITUTIONAL CONVENTION O F  1967-68 ( 1 9 7 0 ) .  



Many o f  t h e s e  r e f o r m  e f f o r t s  w e r e  s u c c e s s f u l ,  however,  and 

it is  from t h e s e  deve lopmen t s  p a r t i c u l a r l y  t h a t  t h e  N o r t h e r n  

M a r i a n a s  C o n s t i t u t i o n a l  Convent ion  - s t a n d s  t o  b e n e f i t .  

One o f  t h e  i m p o r t a n t  t r e n d s  e v i d e n t  i n  t h e  l a s t  

d e c a d e  of c o n s t i t u t i o n a l  r e v i s i o n  h a s  been i n  t h e  d i r e c t i o n  

of  s t r e n g t h e n i n g  t h e  c a p a c i t y  o f  s t a t e  government  t o  ac t  

on b e h a l f  o f  t h e  p e o p l e .  The a c t i o n s  t a k e n  g e n e r a l l y  r e v e a l  

an  a c c e p t a n c e  on t h e  p a r t  o f  t h e  c i t i z e n s  o f  t h e  need  f o r  

s t r o n g  l e a d e r s h i p  i n  a  government  h e l d  r e s p o n s i b l e  n o t  

w h o l l y  by c o n s t i t u t i o n a l  r e s t r a i n t s ,  b u t  by c l e a r  l i n e s  

o f  a u t h o r i t y ,  s i m p l e  e l e c t i o n  s y s t e m s  and  a  b r o a d  e l i g i b i l i t y  

t o  v o t e .  L e g i s l a t u r e s  i n  many s t a t e s  have  been  g i v e n  

g r e a t e r  o p p o r t u n i t i e s  f o r  improving  t h e i r  e f f e c t i v e n e s s  

t h r o u g h  a n n u a l  s e s s i o n s ,  more c o n t r o l  o v e r  t h e i r  p r o c e d u r e s  

and more r e a s o n a b l e  methods  o f  s e t t i n g  compensa t ion .  O t h e r  

c o n s t i t u t i o n a l  c h a n q e s  have  r e s u l t e d  i n  l e n g t h e n i n g  t h e  

t e r m  of t h e  g o v e r n u l ,  r e x o v i n g  from r o n s t i t u t i o n ~ l  s t a t u s  

many e x e c u i i v e  c f f l c e x - s  a ~ d  i n p r . a v i n g  t h z  f i n a n c i a l  p rov i - -  

s i o n s  of stctlz c o n s t i t u t i c r s .  I t o ,  i m p o r t a l ~ t  c h a n g e s  

bees :mi!c j.n irticen+_ y:33rs w i r n  r t . s rJeck tz Lhe  sc_l.ec);ign 
, :. : 
A'#/ - 

o f  j u d g e s .  

18/  MODERNIZING CONSTITUTIONS pp .  16-29. - 



The r e l e v a n c e  o f  t h i s  s t a t e  e x p e r i e n c e  i s  a  

m a t t e r  f o r  t h e  d e l e g a t e s  themse lves  t o  a p p r a i s e .  C e r t a i n l y  

t h i s  Convention w i l l  want t o  avo id  t h e  m i s t a k e s  of  t h e  p a s t  

and t h e  d i f f i c u l t i e s  t h a t  have r e s u l t e d  from e x c e s s i v e l y  

d e t a i l e d  and r i g i d  c o n s t i t u t i o n s .  On t h e  o t h e r  hand, t h e  

C o n s t i t u t i o n  f o r  t h e  Commonwealth o f  t h e  Nor thern  Mariana 

I s l a n d s  canno t  be d r a f t e d  by merely  d u p l i c a t i n g  t h e  p rov i -  

s i o n s  found i n  s t a t e  c o n s t i t u t i o n s  -- no m a t t e r  how newly 
1 9 /  - 

r e v i s e d .  The Nor thern  Marianas h a s  a  h i s t o r y  of  i t s  

own and c h a r a c t e r i s t i c s  of  geography and p o p u l a t i o n  t h a t  

d i s t i n g u i s h  it s i g n i f i c a n t l y  from any of  t h e  s t a t e s  i n  

t h e  Uni ted  S t a t e s .  I t  is  t h e s e  p e c u l i a r  c i r cums t ances  

and t h e  a s p i r a t i o n s  o f  t h e  peop l e ,  a s  pe r ce ived  by t h e  

e l e c t e d  d e l e g a t e s  t o  t h i s  Convention,  t h a t  shou ld  

inform and i n s t r u c t  t h e  d e l e g a t e s  a s  t o  how b e s t  t o  

a d a p t  s t a t e  e x p e r i e n c e  t o  d r a f t  a  c o n s t i t u t i o n  s u i t e d  

t o - t h e  Nor thern  Mariana I s l a n d s .  

19; A s  was s t a t e d  jq tiie - 
S t a t e  C o n s t i t u t i o n ,  used --- 
j z ? e r s ,  " the - re  czn be n o  

I n t r o d u c t i o n  t o  t h z  :4odel -- 
i n  t h e  prephr3t ion of t n e s e  
such thir tq a s  s 'Xodel S t a t e  - - - . . c g , : ~  ti ?-.utic:n ' CE. , ; ? .~ : ;~  t i l e y ~  i :; 5,: ~ / z ~ : ~ ~  5 5 d t - e .  I' 

N a t i o n a l  Munic ipal  League, MODEL STATE CONSTITUTION 
p. v i i  ( 6 t h  r e v .  ed .  1 9 6 8 ) .  , 



11. THE TASK OF THE CONVENTION 

The Convent ion  h a s  been convened t o  p r e p a r e  a 

c o n s t i t u t i o n  f o r  t h e  Commonwealth o f  t h e  N o r t h e r n  Mariana 

I s l a n d s .  The s u c c e s s  o f  t h e  Conven t ion  w i l l  depend l a r g e l y  

on  t h e  d e l e g a t e s '  u n d e r s t a n d i n g  o f  t h e  f u n c t i o n  of  a  

w r i t t e n ' c o n s t i t u t i o n  and  t h e  w i s e  e x e r c i s e  o f  in formed judg- 

ment r e g a r d i n g  i t s  c o n t e n t .  

A. The F u n c t i o n  o f  W r i t t e n  C o n s t i t u t i o n s  

W r i t t e n  c o n s t i t u t i o n s  p l a y  a  s i g n i f i c a n t  r o l e  i n  

t h e  American p o l i t i c a l  sys tem.  American r e s p e c t  f o r  w r i t t e n  

c o n s t i t u t i o n s  i s  unmatched. A l though  t h e  o r i g i n  o f  t h i s  

t r a d i t i o n  may be c l o u d e d ,  b o t h  t h e  p r e v a i l i n g  p o l i t i c a l  

t h e o r i e s  a t  t h e  t i m e  o f  t h e  D e c l a r a t i o n  o f  Independence  and 

t h e  p e c u l i a r  c i r c u m s t a n c e s  o f  American h i s t o r y  have conf i rmed  

t h e  desire  o f  t h e  American p e o p l e  t o  d e f i n e  and o r g a n i z e .  
2 0 /  I - 

- t h e i r  p o l i t i c a l  a r r a n g e m e n t  i n  w r i t t e n  documents .  What- 

e v e r  the orj.gir! o f  t h i s  i m p l ~ l s e  t o  w r i t e ,  t h i n g s  down, t h e  

w.iitkc,x c o n s t i t u t i o n  i s  .ve ry  nuch a p a r t  o f  t h e  .!American 

p o l i t i c a i  and  leqal t r a d i t i s n -  I t  h a s  i t s  impact, a s  a symbol ,  

l e g a l l y  b i n d i n g  p r i n c i p l e s  which c a n  a s s i s t  -- o r  hamper -- 

t h e  r e a l i z a t i o n  o f  p o l i t i c a l  and  s o c i a l  g o a l s .  

The s i g n i f i c a n c e  of  t h e  w r i t t e n  c o n s t i t u t i o n  i n  

t h e  U n i t a d  S t a t e s  i s  h e i g h t e n e d  by t h e  e x i s t e n c e  o f  a n o t h e r  

1) 

20/  ILLINOIS CON CON pp. 4-6.  - 



i n s t i t u t i o n  t h a t  i s  American i n  o r i g i n  -- j u d i c i a l  review. 

Cour t s ,  no t  t h e  p o l i t i c a l  branches  o f  government, a r e  t h e  f i n a l  

a r b i t e r s  r ega rd ing  t h e  meaning of t h e  c o n s t i t u t i o n  and have t h e  

a u t h o r i t y  t o  d e c l a r e  l e g i s l a t i o n  i n v a l i d  i f  i t  i s  n o t  au thor -  

i z e d  by t h e  c o n s t i t u t i o n .  I n  t h i s  way Americans have g iven  

t h e  c o u r t s . e q u a 1  s t a t u s  wi th  t h e  p o l i t i c a l  branches  of  

government and a  s i g n i f i c a n t  r o l e  i n  policymaking. The 

c o u r t s  have e x e r c i s e d  t h i s  power a lmost  from t h e  beginning.  

A c l a s s i c  s t a t emen t  i s  from Chief J u s t i c e  John Marshal l  

w r i t i n g  i n  1803: 

C e r t a i n l y  a l l  t hose  who have framed 
w r i t t e n  c o n s t i t u t i o n s  contemplate  them 
a s  forming t h e  fundamental  and paramount 
law o f  t h e  n a t i o n ,  and,  consequen t ly ,  t h e  
t heo ry  of  every  such government must be ,  
t h a t  an a c t  o f  t h e  l e g i s l a t u r e ,  repugnant  
t o  t h e  c o n s t i t u t i o n  i s  vo id .  

I t  i s  empha t i ca l l y  t h e  p rov ince  and 
d u t y  s f  t h e  j u d i c i a l  depar tment  t o  s ay  
what t h e  l a w  is. Those who app ly  t h e  
r u l e  t o  p a r t i c u i a x  c a s e s r  ~ ! ~ u s t  o f  . 
n e c e s s i t y  e x p i i n d  2nd I n t e r g r e t  t h a t  
r u l e .  I f  two 1 . a v r s  c o n E l i s t  w i t h  each  
c i t l l e r ,  t h 2  C O U ~ + S  r i ~ s t  d e c i d e  on :.he 
o p e r a t i o n  of eacS.21/ - 

All c o u r t s  i n  t h e  Zui~erican system -- fede i -z i  and s t z t e ,  

a p p e l l a t e  and t r i a l  -- p o s s e s s - ' t h e  power o f  j u d i c i a l  review. 

However u sed ,  j u d i c i a l  review i s  fundamental  t o  t h e  American 

s y s t e m .  I t  s e r v e s  a s  a p r i n c i p a l  e lement  i n  t h e  system of  

checks  and ba l ances  and g i v e s  l e g a l  e f f e c t  t o  t h e  c o n t e n t  
* 

of  w r i t t e n  c o n s t i t u t i o n s .  

21/ Marbury v.  Madison, 5 U . S .  (1 Cranch) 137 ,  177 (1803 ) .  - 



Apart from its substantial symbolic significance, 

a written constitution is a legal document that performs 

certain essential functions. According to one expert, 

a constitution is no more than the skeleton 
or essential frame of orderly government. 
The constitution defines and provides for the 
establishment of the chief organs of govern- 
ment. It outlines the relation between these 
organs and the citizens, between the state and 
the individual.22/ - 

More specifically, a written constitution should do the 

following : 

establish the important and permanent 
institztions of government, such as the 
legislative, executive and judicial 
branches, and describe in general their 
relationship; 

O establish the necessary restraints on 
governmental powers; 

protect the people in the enjoyment of 
their civil liberties; and 

O provide methods by which the people may 
change their constitution if the need 
arises. 

4 consti~ktic~i that confines itself thzse essea- 

ti21 fcnctinns will r.eer the hisiori-c test sex forth ir 

1819. In sustaining the power of the United States to 

establish a national bank even though the Constitution con- 

tained no specific grant of power for that purpose, he wrote: 

.. 
22/ J. Corry, ELEMENTS OF DE?IOCRATIC GOVERN?.lENT p. 17. - 
(1947), quoted in SHAPE OF THE DOCUYENT p. 14. - 



A c o n s t i t u t i o n ,  t o  c o n t a i n  a n  a c c u r a t e  
d e t a i l  o f  a l l  t h e  s u b d i v i s i o n s  o f  wh ich  i t s  
g r e a t  powers w i l l  a d m i t ,  and o f  a l l  t h e  means 
by which t h e y  may be c a r r i e d  i n t o  e x e c u t i o n ,  
would p a r t a k e  of  a p r o l i x i t y  o f  a l e g a l  c o d e ,  
and  c o u l d  s c a r c e l y  b e  embraced by t h e  human 
mind. I t  would p r o b a b l y  n e v e r  be u n d e r s t o o d  by t h e  
p u b l i c .  I t  would p r o b a b l y  n e v e r  b e  under s tood  t h a t  
o n l y  i t s  g r e a t  o u t l i n e s  s h o u l d  b e  marked,  i t s  i m -  
p o r t a n t  o b j e c t s  d e s i g n a t e d ,  and t h e  minor  i n g r e d -  
i e n t s  which compose t h o s e  o b j e c t s  be  deduced from 
t h e  n a t u r e  o f  t h e  o b j e c t s  t h e m s e l v e s  . . . I n  
c o n s i d e r i n g  t h i s  q u e s t i o n ,  t h e n ,  w e  must  neve r  
f o r g e t  t h a t  i t  i s  a  c o n s t i t u t i o n  w e  are expound- 
ing .23 /  - 

Anothe r  way t o  c o n s i d e r  what  t h e  Commonwealth C o n s t i -  

t u t i o n  s h o u l d  be  i s  t o  k e e p  i n  mind what  i t  s h o u l d  not be: 

F i r s t ,  t h e  C o n s t i t u t i o n  s h o u l d  n o t  be a code of  

l a w s  d e s i g n e d  t o  r e g u l a t e  t h e  day-to-day a c t i v i t i e s  o f  t h e  

p e o p l e .  T h a t  i s  t h e  f u n c t i o n  o f  l e g i s l a t i o n  produced by 

t h e  i n s t i t u t i o n s  and t h r o u g h  t h e  p r o c e d u r e s  e s t a b l i s h e d  by  

t h e  C o n s t i t u t i o n .  

Second,  t h e  C o n s t i t u t i o n  s h o u l d  n o t  be t h e  p l a c e  

t o  p r o t e c t  a g a i n s t  e v e r y  p o t e n t i a l  form o f  wrong- 

d o i n g  5y p u b l i c  o f f i c i a l s .  The p z o p l e  must  assm-ie the r c -  

s p c r , s i . b i l i t y  f o r  keep ing  p ~ > l i c  o f f i c i a l s  r e s p o n s i v e  226 

5 ~ ; : e s t  by e x e r c i s i n g  the;-r r i ~ h t  tc vhte, 

T h i r d ,  t h e  C o n s t i t u t i o n  s h o u l d  n o t  b e  a  d e t a i l e d  
\ 

d e s i g n  f o r  government  i n s t i t u t i o n s .  These  i n s t i t u t i o n s  a r e  

s u b j e c t  t o  c o n t i n u o u s  change  and a d j u s t m e n t ,  and  any  s p e c i f i c  

a d m i n i s t r a t i v e  and  p o l i t i c a l  s t r u c t u r e s  e s t a b l i s h e d  by t h e  

23/ McCulloch v .  Maryland,  1 7  U.S. ( 4  Wheat . )  316 ,  4 0 7  - 
(1819) ( emphas i s  i n  o r i g i n a l )  . 



d e l e g a t e s  are mos t  u n l i k e l y  t o  s u r v i v e  o v e r  t i m e .  

F o u r t h ,  t h e  C o n s t i t u t i o n  i s  n o t  t h e  p r i m a r y  

s t a t e m e n t  o f  t h e  Commonwealth 's  power s .  E x c e p t  f o r  t h e  

l i m i t a t i o n s  i n  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  o r  l a w s  made 

a p p l i c a b l e  t o  t h e  N o r t h e r n  M a r i a n a s ,  o r  i n  t h e  Covenant  

i t s e l f ,  t h e  Commonwealth w i l l  have  t h e  f u l l  powers  o f  gove rn -  

ment .  A c c o r d i n g l y ,  t h e  Commonwealth i s  a b l e  t o  e x e r c i s e  t h e s e  

powers  w i t h o u t  t h e i r  s p e c i f i c  e n u m e r a t i o n  i n  t h e  C o n s t i t u t i o n ,  

s o  l o n g  a s  t h e  C o n s t i t u t i o n  m a k e s  a  g e n e r a l  g r a n t  o f  l e g i s l a -  

t i v e  power t h a t  comprehends  t h e  f u l l  r e a c h  o f  g o v e r n m e n t a l  

power a v a i l a b l e  u n d e r  t h e  Covenan t .  
2 4 /  - 

F i f t h ,  t h e  C o n s t i t u t i o n  s h o u l d  n o t  b e  a  sermon.  

A l t h o u g h  a n y  c o n s t i t u t i o n  d e s e r v e s  some a p p r o p r i a t e  r h e t o r i c ,  

it i s  n o t  t h e  p l a c e  f o r  h o m i l i e s  o r  p i o u s  a d m o n i t i o n s  t h a t  

s e r v e  n o  f u n c t i o n a l  p u r p o s e .  

B. The C o n t e n t  o f  t h e  C o n s t i t u t i o n  

A c c e p t i n g  t h e s e  g e n e r a l  p r o p o s i t i o n s  r e g a r d i n g  

t h s  f u n c i - i c n s  of a  c o n s t i t u t i o n ,  t h e  i r n p l e m c n t c t i o n  o f  s u c h  

2 4 /  SKiiPE 3F .TEE D!2CL;MXNT 2p. 4 7 - 4 9 .  T h e  c o n s t i t u - < i c r l s  t l la+_ - 
, ,,. . < C  s::,h r h e t ~ \ ~ - j , c  a r e  9 ~ ~ 2  li'i r;?,;' c.' 3::s ;1. : locuficnt s .  z .  r~ 

- - 
VT. CONST. ch .  I ,  a r t .  18  ( 1 7 9 3 ) :  
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T h a t  f r e q u e n t  r e c u r r e n c e  t o  f u n d a m e n t a l  
p r i n c i p l e s ,  and  a  f i r m  a d h e r e n c e  t o  j u s t i c e ,  
m o d e r a t i o n ,  t e m p e r a n c e ,  i n d u s t r y ,  and  f r u g a l i t y ,  
a r e  a b s o l u t e l y  n e c e s s a r y  t o  p r e s e r v e  t h e  b l e s s i n g s  
o f  l i b e r t y ,  a n d  k e e p  gove rnmen t  f r e e ;  t h e  p e o p l e  
o u g h t ,  t h e r e f o r e ,  t o  p a y  p a r t i c u l a r  a t t e n t i o n  t o  
t h e s e  p o i n t s ,  i n  t h e  c h o i c e  o f  o f f i c e r s  a n d  r e p r e -  
s e n t a t i v e s ,  and  h a v e  a  r i g h t ,  i n  a  l e g a l  way, t o  
e x a c t  a d u e  and  c o n s t a n t  r e g a r d  t o  them,  f r o m  t h e i r  
l e g i s l a t o r s  and  m a g i s t r a t e s ,  i n  making  a n d  e x e c u t i n g  
s u c h  l a w s  a s  are n e c e s s a r y  f o r  t h e  good gove rnmen t  
o f  t h e  S t a t e .  



g u i d e l i n e s  i s  n o t  a s i m p l e  m a t t e r .  There  may be  g e n e r a l  

agreement  t h a t  a c o n s t i t u t i o n  shou ld  b e  l i m i t e d  t o  "funda-  
2 5/ - 

m e n t a l s " ;  b u t  t h e  d e f i n i t i o n  o f  what 2s fundamenta l  i s  

o f t e n  c o n t r o v e r s i a l .  The i s s u e  i s  most l i k e l y  t o  a r i s e  a s  

t h e  d e l e g a t e s  c o n s i d e r  whether  t o  i n c l u d e  i n  t h e  C o n s t i t u -  

t i o n  mandatory p r o v i s i o n s  on s p e c i f i c  s u b j e c t s  r a t h e r  t h a n  

t o  l e a v e  t h e s e  matters t o  t h e  d i s c r e t i o n  o f  t h e  l e g i s l a t u r e  

under  g e n e r a l  o r  p e r m i s s i v e  c o n s t i t u t i o n a l  g u i d e l i n e s .  

P roponen t s  o f  c o n s t i t u t i o n a l  t r e a t m e n t  w i l l  a r g u e  t h a t  

t h e  m a t t e r  i s  t r u l y  fundamenta l ;  t h e  opponen t s  w i l l  t a k e  

t h e  c o n t r a r y  view. S t r i k i n g  t h e  p r o p e r  b a l a n c e  i n  a  con- 

s t i t u t i o n  r e q u i r e s  a n  a p p r e c i a t i o n  o f  t h e  a v a i l a b l e  models ,  

and a s e n s i t i v i t y  t o  t h e  consequences  o f  e r r o n e o u s  i n c l u -  

s i o n  i n  o r  e x c l u s i o n  from t h e  c o n s t i t u t i o n .  

S p e c i f i c  c o n s t i t u t i o n a l  t r e a t m e n t  of  a  s u b j e c t  has  

two i m p o r t a n t  consequences :  i t . g i v c s  t h e  m a t t e r  ( o r  r e q g i r e -  

ment)  t h e  h i g h s s t  p o s s i b l e  1ega.l s t a t u s  i n  t h e  Comrno~~.;calth; 

and it r e q u i r c s  t h a t  change  come a h o u t  o n l y  t h r o u ~ h  con- 

s t i t u t i n n z l  amendaent.  Ev.aluztii-,g e a c h  q u e s t i o n  o f  inclusion 

by I h p s e  s t a n d a r d s  mav hssist i;le c l e l e q a t e s  Fr! decidiclq haw 

t o  t r e a t  a  p a r t i c u l a r  s u b j e c t .  Although a  measure  c e r t a i n l y  . 
d o e s  n o t  have  t o  r a n k  w i t h  freedom o f  speech  t o  d e s e r v e  

c o n s t i t u t i o n a l  s t a t u s ,  t h e  d e l e g a t e s  s h o u l d  c o n s i d e r  whether  

25/ Even t h i s  o v e r s t a t e s  t h e  p o i n t ,  b e c a u s e  many m a t t e r s  t h a t  - 
a r e  t r u l y  fundamenta l  t o  a community a r e  n o t  p r o p e r l y  i n c l u d e d  
i n  i t s  c o n s t i t u t i o n .  SHAPE OF THE DOCUMENT pp. 26-27. 



e a c h  m a t t e r  b e f o r e  them i s  of  t h e  l e v e l  o f  i m p o r t a n c e  re- 

q u i r e d  t o  j u s t i f y  i n c l u s i o n  i n  t h e  c o n s t i t u t i o n .  S i m i l a r l y ,  

i f  t h e  d e l e g a t e s  c o n c l u d e  t h a t  t h e  m a t t e r  i s  o f  s u c h  funda-  

m e n t a l  i m p o r t a n c e  t h a t  it s h o u l d  n o t  b e  changed t h r o u g h  t h e  

normal  l e g i s l a t i v e  p r o c e s s ,  t h e n  c o n s t i t u t i o n a l  i n c l u s i o n  

may b e . a p p r o p r i a t e .  These  tests s u g g e s t  t h a t  a n y t h i n g  p l a c e d  

i n  t h e  C o n s t i t u t i o n  o u g h t  t o  b e  s o  i m p o r t a n t  t o  t h e  community 

o r  t o  t h e  m a i n t e n a n c e  o f  t h e  p o l i t i c a l  sys t em t h a t  it s h o u l d  

b e  beyond t h e  c o n t r o l  o f  t r a n s i e n t  m a j o r i t i e s  and  p o l i t i c a l  

l e a d e r s  who t e m p o r a r i l y  a d m i n i s t e r  t h e  p r o c e s s  o f  l e g i s l a t i o n .  

The Un i t ed  S t a t e s  C o n s t i t u t i o n  i s  u s u a l l y  o f f e r e d  

a s  a  " s u p e r b  model of a  compact ,  o r g a n i c  document t h a t  i s  

l o g i c a l l y  a r r a n g e d ,  i n t e r n a l l y  c o h e r e n t ,  and  d r a f t e d  w i t h  

t h e  o b j e c t  i n  mind o f  s t a t i n g  b r o a d ,  f u n d a m e n t a l ,  and e n d u r i n g  
2 6/ 

p u r p o s e s .  "- W r i t t e n  i n  t h e  e i g h t e e n t h  c e n t u r y ,  t h e  U n i t e d  
I 

S t a t e s  C o n s t i t u t i o n  c o n t a i n s  b r o a d  g r a n t s  of  power and 

l a r g e l y  l e a v e s  i r , p l e m e n t a t i o n  t o  t h e  p o l i t i c 2 1  b r a n c h e s  o f  
. 

government .  Throughout  . i t s  187 y e a r s ,  t n c  ! ln- ted S s z t e s  

C o n s t i t u t i n n  h a s  r e q u i r e s  o n l y  26 szend inen t s ,  ti;? f i r s t  t r n  

o f  wnich  ( t h e  B i l l  cf  Righks i  w-re z d o p t e d  a s  3 g r e u y  i n  

o r d e r  t o  make t h e  document more a c c e p t a b l e  t o  t h e  American 

p e o p l e .  I t  i s  amazing how i t s  c o n c e r n s  r ema in  r e l e v a n t  

- 
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and  how l i t t l e  i n  t h e  document h a s  grown a r c h a i c .  I t  i s  

s i g n i f i c a n t  t h a t  a document o f  o n l y  7 3 0 0 , w o r d s ,  i n c l u d i n g  

t h e  26 amendments,  h a s  p roved  s u f f i c i e n t  f o r  a n a t i o n  growing  

from t h r e e  m i l l i o n  p e o p l e  t o  more t h a n  two hundred  m i l l i o n ,  

f rom a n  a r e a  n e s t l e d  a g a i n s t  t h e  e a s t e r n  s e a b o a r d  t o  o n e  o f  

c o n t i n e n t a l '  p r o p o r t i o n  w i t h  o u t p o s t s  i n  t h e  A n t a r t i c  and t h e  

P a c i f i c ,  f rom a n  a g r i c u l t u r a l  n a t i o n  t o  a  h e a v i l y  i n d u s t r i a l  

o n e ,  f rom a  p o s i t i o n  o f  i s o l a t i o n  t o  o n e  o f  wor ld  l e a d e r -  

s h i p .  The U n i t e d  S t a t e s  C o n s t i t u t i o n  i s  o f t e n  o f f e r e d  by 

c o n s t i t u t i o n a l  s c h o l a r s  as a n  e x c e l l e n t  example o f  what  a  

c o n s t i t u t i o n  s h o u l d  be -- s i m p l e  y e t  d i g n i f i e d  i n  l a n g u a q e ,  

r e s t r i c t e d  t o  f u n d a m e n t a l s ,  a l l o w i n g  s c o p e  f o r  deve lopment  

and g r o w t h ,  a  c o n s t i t u t i o n  w r i t t e n  w i t h  a n  e y e  t o  t h e  
27/ - 

f u t u r e .  

The emphas i s  upon f u n d a m e n t a l s  and  t h e  c o n c e r n  o v e r  
I 

e x c e s s i v e  d e t a i l  n a t u r a l l y  s u g g e s t  t h a t  t h e  best  c ~ ~ s t i t u t i o n s  

a r e  t h e  b z i e f e s t  o n e s  and a  s u b s t a n t i a l  c a s e  h a s  been made 
28/ -- 

Lor b r e v i t y  i n  c : o n s t i t u t i o n s .  A l o n g  d o c ~ m e n t  u s u a l l y  

27,' TSe c:.u_rar.invce in ttlt:? . = f a c e i  ~ ~ ~ W E - J E Z - ,  ~ t 3 n c i s  j r i  skarp  
- -  - 
c o r l ~ r a s t .  Sonie of  t h e  s t a t e s  have  had more t h a n  1 0  c o n s t i t u -  
t i o n s ,  and o n l y  1 9  o f  them o p e r a t e  u n d e r  t h e i r  o r i g i n a l  con-  
s t i t u t i o n .  I n  t h e  y e a r s  f rom '1950  t h r o u g h  1968 ,  t h e  s ta tes  
a d o p t e d  a  t o t a l  o f  4888 amendments, a n  a v e r a g e  o f  271 p e r  
y e a r  o r  a l m o s t  98 p e r  s t a t e  f o r  t h a t  p e r i o d .  T H I R T Y  YEARS OF 
CONSTITUTIONS, Tab le  a t  29-31. The need  f o r  f r e q u e n t  amend- 
ment  i s  f u r t h e r  e v i d e n c e  o f  o v e r l y  d e t a i l e d  c o n s t i t u t i o n s .  
I n  r e c e n t  y e a r s ,  however ,  t h e  t r e n d  h a s  been  toward  s h o r t e r ,  
less d e t a i l e d  c o n s t i t u t i o n s .  Those o f  t h e  mos t  r e c e n t  s t a t e s ,  
A la ska  and H a w a i i ,  t o t a l  12 ,000  and  1 5 , 0 0 0  words  r e s p e c p i v e l y .  
P u e r t o  Rico's 1952 C o n s t i t u t i o n  t o t a l s  9000 words .  I d .  T a b l e  - 
a t  7-9. 

28/ ILLINOIS CON CON pp. 18-19. - 



n e e d s  f r e q u e n t  a m e n d m e ~ t ,  which i n  t u r n  t e n d s  t o  b l u r  t h e  

d i s t i n c t i o n  between t h e  c o n s t i t u t i o n  and  l e g i s l a t i o n  and t o  

d i l u t e  t h e  s i g n i f i c a n c e  o f  t h e  b a s i c  c o n s t i t u t i o n a l  document.  

I t  h a s  been a s s e r t e d  t h a t  t h e  " o n l y  c o n s t i t u t i o n s  which have 

been s p a r e d  t h e  need f o r  f r e q u e n t  amendment a r e  t h o s e  which 
2 9 /  

are c o n f i n e d  t o  c o r e  m a t e r i a l . " -  T h e r e  a r e  o t h e r  problems 

as w e l l .  E x c e s s i v e  r e s t r i c t i o n s  on l e g i s l a t i v e  power i n v i t e  

e f f o r t s  a t  c i r c u m v e n t i o n  and d i s r e s p e c t  f o r  t h e  c o n s t i t u t i o n .  

L i m i t a t i o n s  r e f l e c t i n g  a  l a c k  o f  t r u s t  i n  p u b l i c  o f f i c i a l s  

may i n v i t e  l i t i g a t i o n  and make it  d i f f i c u l t  t o  c a r r y  o u t  

t h e  r e s p o n s i b i l i t i e s  of  government .  F u r t h e r ,  a  c o n s t i t u t i o n  

s h o u l d  b e  a  document t h a t  c a n  be used  by t h e  o r d i n a r y  c i t i z e n ,  

and  a  b r i e f  and  compact  c o n s t i t u t i o n  i s  more l i k e l y  t o  be  

r e a d  and  u n d e r s t o o d .  

B r e v i t y ,  however,  s h o u l d  n o t  b e  t h e  p r i m a r y  y o a l  

o f  t h e  d e l e g a t e s  t o  t h e  Conven t i sn .  Sometimes d e l e g a t e s  have 

s t r a i n e d  t o  w r i t e  a  document t h a t  i s  t co  b r i e f  and t o o  s i m p l e ,  

m i s s i n g  t h e  p o i n t  t h a t  .the gca i  i s  t o  write? 2 gco,5 d o c - ~ m c n t  

- .  t h a t  pi-ovides  t h e  framework and paver t n  c c n f  ro i i t  ixnealate 

and  r e s p o n s i b i l i t y .  A s  one  e x p e r t  h a s  p u t  i t :  

[A] l t h o u g h  c o n s i i t u t i o n a l  b r e v i t y  h a s  
g e n e r a l l y  been found  t o  be  o f  a d v a n t a g e  t o  
s t a t e  government ,  it i s  o n l y  o n e  o f  s e v e r a l  
v a l u e s  t o  b e  a c h i e v e d ,  and  n o t  n e c e s s a r i l y  
t h e  m o s t  i m p ~ r t a n t  one .  .To p u t  t h e  l a s t  
p o i n t  d i f f e r e n t l y ,  t h e  b e s t  s t a t e  c o n s t i t u -  
t i o n s  a r e  u s u a l l y  b r i e f  -- b u t  t h e y  a r e  n o t  
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b e s t  because  t h e y  a r e  b r i e f ,  b u t  because  t hey  
best meet t h e  needs  o f  s t a t e  government.30/ - 

111. THE BRIEFING PAPERS 

The b r i e f i n g  p a p e r s  have been .prepared t o  a s s i s t  t h e  

d e l e g a t e s  i n  d r a f t i n g  t h e  Commonwealth C o n s t i t u t i o n .  The 13 

p a p e r s  accompanying t h i s  i n t r o d u c t o r y  paper  c o n s i d e r  d i s t i n c t  

t o p i c s  and i s s u e s  t o  be cons ide r ed  by t h e  Convention;  t hey  r e l a t e  

g e n e r a l l y  t o  t h e  f u t u r e  Commonwealth's i n s t i t u t i o n s  of  govern- 

ment,  t h e  means by which t h e  c i t i z e n s  r e t a i n  c o n t r o l  of t h e s e  

i n s t i t u t i o n s ,  and c e r t a i n  s p e c i f i c  powers and f u n c t i o n s  o f  

government. By way o f  i n t r o d u c t i o n  t o  t h e s e  p a p e r s ,  it may 

be  u s e f u l  t o  d e s c r i b e  t h e i r  p r e p a r a t i o n  and t o  p rov ide  some 

overview of t h e  i s s u e s  d i s c u s s e d  i n  them. 

A. The P r e p a r a t i o n  o f  t h e  Pape r s  

The p r e p a r a t i o n  o f  t h e s e  pape r s  involved t h e  fo l low-  

ing  s t e p s :  s e l e c t i o n  of t o p i c s ;  r e s e a r c h  and s e l e c t i o n  of  

i s s u e s ;  and o r g a n i z a t i o n  and d r a f t i n g .  

1. - S e l e c t i o n  - of  t o p i c s  -- 
The topics covered i n  t h e  remzining 1 3  b r i e f i n ?  pape r s  

xere dec ided  upon zfter an e x t e n s i v e  reviev? o f  p e r t i n e n t  n a t e r -  

t o  i d e n t i f y  t h e  p r o v i s i o n s  t h a t  t y p i c a l l y  a r e  i nc luded  i n  
\ 

American c o n s t i t u t i o n s  and t h e r e f o r e  might  be  a p p r o p r i a t e  

t o p i c s  f o r  t h e  Convention t o  c o n s i d e r .  B r i e f i n g  p a p e r s  

p r epa red  f o r  o t h e r  r e c e n t  c o n s t i t u t i o n a l  c o n v e n t i o n s ,  

such a s  t h o s e  i n  Alaska ,  ~ a w a i i  and Montana, w e r e  reviewed 

30/ F. Grad,  THE DRAFTING OF STATE CONSTITUTIONS: WORKING PAPERS - 
FOR A MANUAL pp. 1-4-5 (1967) .  



w i t h  a similar  o b j e c t i v e  i n  mind. I n  a d d i t i o n ,  t h e  

s p e c i a l i z e d  l i t e r a t u r e  r e l a t i n g  t o  c o n s t i t u t i o n - w r i t i n g  

was reviewed,  and t h e  views o f  e x p e r t s  w i th  e x t e n s i v e  

e x p e r i e n c e  i n  t h e  f i e l d  were sough t .  

T h i s  p r o c e s s  l e d  t o  t h e  i d e n t i f i c a t i o n  o f  

c e r t a i n  t r a d i t i o n a l  s u b j e c t s  -- t h e  e x e c u t i v e ,  l e g i s l a t i v e  

and j u d i c i a l  b ranches  o f  government and l o c a l  governnent  -- 
t h a t  i n v o l v e  i s s u e s  of  c o n s t i t u t i o n a l  impor tance  r e l a t i n g  

to b a s i c  governnent  i n s t i t u t i o n s .  I n  a d d i t i o n ,  it was 

concluded t h a t  t h r e e  papers  shou ld  be p r epa red  t h a t  r e l a t e  

t o  t h e  means by which t h e  c i t i z e n s  c o n t r o l  t h e i r  government: 

t h e  b i l l  o f  r i g h t s :  e l i g i b i l i t y  t o  v o t e  and e l e c t i o n  procedures :  

and c o n s t i t u t i o n a l  amendment. Based on t h e  expe r i ence  w i th  

o t h e r  c o n s t i t u t i o n s ,  b r i e f i n g  pape r s  were a l s o  p r epa red  f o r  

t h e  Convention r e l a t i n g  t o  c e r t a i n  r e s p o n s i b i l i t i e s  o r  

powers o f  government,  even though t h e  Convention miqht con- 

c ludc  t h a t  t h e  s u h j e c t z  need n o t  be  t r e a t c l  i r :  t h e  Co~nr;io~- 

v e a l t n  C o n s t i t u t i = n .  Thesf invo lved  t h c  s u u j c c t s  of 

t a x a t i o n  and f i c a n c e ,  edocs t ior .  2nd  cor9ora t io- . s .  

Othcr  h i - i e f inq  paocrs, hcuc:ver, wvrc s e l e c t c d  

because  o f  f a c t o r s  unique t o  t h e  Nor thern  Mariana I s l a n d s  
\ 

and t h e  Covenant d e f i n i n g  t h e i r  r e l a t i o n s h i p  w i t h  t h e  

United S t a t e s .  It  was f o r  t h i s  r e a s o n ,  f o r  example, t h a t  



a  p a p e r  on  r e p r e s e n t a t i o n  f o r  t h e  Nor the rn  Mar ianas  i n  

Washington i s  i n c l u d e d  i n  t h i s  s e t  o f  b r i e f i n g  p a p e r s .  

The Nor the rn  Mar ianas  ( n o t  b e i n g  a  s td te)  c a n n o t  a u t o m a t i c a l l y  

e lec t  r e p r e s e n t a t i v e s  t o  Congress ,  and t h e  Covenant c o n t a i n s  

a  s p e c i a l  p r o v i s i o n  d e a l i n g  w i t h  t h i s  s u b j e c t .  I n  a d d i t i o n ,  

p a p e r s  a r e  i n c l u d e d  t h a t  r e l a t e  t o  t h e  s u b j e c t s  of  r e s t r i c -  

t i o n s  on  l a n d  a l i e n a t i o n  i n  t h e  Nor the rn  Mariana I s l a n d s ,  

which r e c e i v e s  s p e c i a l  t r e a t m e n t  i n  t h e  Covenant ,  and 

n a t u r a l  r e s o u r c e s .  Both o f  t h e s e  s u b j e c t s  r e l a t e  t o  

s i g n i f i c a n t  i s s u e s  t h e  r e s o l u t i o n  o f  which may be o f  s u f f i -  

c i e n t  impor tance  t o  j u s t i f y  c o n s i d e r a t i o n  by t h e  Convention.  

I t  was r e c o g n i z e d  from t h e  o u t s e t  t h a t  no set  

o f  b r i e f i n g  m a t e r i a l s  c o u l d  be comprehensive enough t o  

d e a l  w i t h  a l l  t h e  s u b j e c t s  o f  p o s s i b l e  i n t e r e s t  t o  t h e  

i n d i v i d u a l  d e l e g a t e s  p a r t i c i p a t i n g  i n  t h e  Convention.  

The 1 3  p a p e r s  do d i s c u s s ,  however,  t h o s e  i s s u e s  t h a t  a r e  

n o s t  l i i c e l y  t o  be  - -cons idered  by t h e  Convention and t h e y  

w i l l  a s s i s t  t h e  & l e g a t e s  i.n d r a f t i n g  a  C o n s t i t u t i o n  o f  

s u f f i c i e n t  s s o ~ z  and prec:isio2 t a  meet t h e  needs  o f  t h e  

2 .  Research  and s e l e c t i o n  o f  i s s u e s  
\ 

The b r i e f i n g  p a p e r s  have drawn upon a  wide 

v a r i e t y  o f  r e s e a r c h  m a t e r i a l s .  These have i n c l u d e d ,  i n  



a d d i t i o n  t o  t h e  s t a t e  c o n s t i t u t i o n a l  m a t e r i a l s  d e s c r i b e d  

above ,  t h e o r e t i c a l  and f i e l d  s t u d i e s  , i n  p o l i t i c a l  s c i e n c e ,  

j u d i c i a l  d e c i s i o n s  i n t e r p r e t i n g  t h e  Uni t ed  S t a t e s  C o n s t i -  

t u t i o n ,  and  t h e  c o n s t i t u t i o n s  o f  t h e  s t a t e s ,  v a r i o u s  Uni t ed  

S t a t e s  and s t a t e  s t a t u t e s ,  and t h e  l e g i s l a t i v e  h i s t o r y  o f  

t h e  Covenant .  These  materials a r e  l i s t e d  i n  a n  append ix  

o f  r e f e r e n c e s  a t  t h e  end o f  volume 11. 

Throughout  t h e  p r e p a r a t i o n  o f  t h e s e  p a p e r s ,  

e v e r y  e f f o r t  h a s  been made t o  relate  t h e s e  r e s e a r c h  

m a t e r i a l s  t o  t h e  p e c u l i a r  c i r c u m s t a n c e s  c o n f r o n t i n g  t h e  

N o r t h e r n  Mar ianas .  Where p o s s i b l e ,  t h e  p a p e r s  d e s c r i b e  

c u r r e n t  i n s t i t u t i o n s  o r  e x p e r i e n c e  w i t h i n  t h e  Nor thern  

Mar ianas  t h a t  may ass is t  t h e  d e l e g a t e s  i n  e v a l u a t i n g  t h e  

u t i l i t y  o r  r e l e v a n c e  o f  approaches  f o l l o w e d  i n  d i f f e r e n t  

p a r t s  o f  t h e  Uni t ed  S t a t e s .  

The i s s u e s  s e l e c t e d  f o r  d i s c u s s i o n  i n  t h e  

b r i e f i n g  p a p e r s  w e r e  t h o s e  t h a t  seemed ~f p o s s i b l e  c o n s t i -  

t u t i o n a l  s i g f l i f i c a n c e .  Many i s s u e s  a r e  co r , s ide red  i n  t h e  

b r i e f i n g  p a p e r s  t h a t  p r o b a b l y  s h o u l d  not be i n c l u d e d  i n  

+-he ~ ~ : g ? y s ;  5 3 fict ,?- ? ~ : ~ z t i t : i ~ i c > >  : t:-leiK izc1:2:5 i ~ i l  i?. .. 

i n t e n d e d  t o  s u g g e s t  o t h e r w i s e  b u t  r a t h e r  t o  a s s i s t  t h e  

d e l e g a t e s  i n  making a n  independen t  d e c i s i o n .  



3 .  Organ i za t i on  and d r a f t i n g  

A s  d i s c u s s e d  i n  t h e  Foreword, t h e  b r i e f i n g  pape r s  

a r e  t h e  r e s u l t  o f  a c o l l a b o r a t i v e  e f f o r t  i n v o l v i n g  l awyers ,  

p o l i t i c a l  s c i e n t i s t s ,  and o t h e r s  w i t h  r e l e v a n t  e x p e r t  

q u a l i f i c a t i o n s  i n  t h e  areas d i s c u s s e d .  

- Each o f  t h e  pape r s  ha s  t h e  same g e n e r a l  format .  

The f i r s t  s e c t i o n  o f  each paper  is  in t ended  t o  p rov ide  

t h e  d e l e g a t e s  w i th  a n  overview of  t h e  p a r t i c u l a r  problem 

d i s c u s s e d  i n  t h e  paper .  Th i s  s e c t i o n  i d e n t i f i e s  t h e  

r e l e v a n t  p r o v i s i o n s  of  t h e  Covenant and t h e  Uni ted  S t a t e s  

C o n s t i t u t i o n ,  p rov ide s  any a p p r o p r i a t e  background d a t a ,  

and d i s c u s s e s  b r i e f l y  some of  t h e  major  p o l i c y  i s s u e s  t o  be 

cons ide r ed  by t h e  d e l e g a t e s  i n  d r a f t i n g  t h e  p a r t i c u l a r  

c o n s t i t u t i o n a l  a r t i c l e  d i s c u s s e d  i n  t h e  b r i e f i n g  paper .  

The second s e c t i o n  i s  g e n e r a l l y  devo ted  t o  a d i s -  
* 

c u s s i o n  o f  t h e  s p e c i f i c  a l t e r n a t i v e s  t h a t  may be cons ide r ed  

by t h e  e e l e g a t e s .  It  w a s  imposs ib l e ,  o f  c o u r s e ,  t o  i i i e n t i f y  

and c i i scuss  a l l  t h e  a l t e r n z t i v e s  t h a t  cou ld  r ea sonab ly  be 

ccns ide re i i  by t h e  2 e L e c ; ~ t e s  i n  d e a l i n a  s i t h  t h e  lilany complex 

b e f o r e  t h e  Convention. An e f f o r t  ha s  been nade t o  d i s c u s s  t h e  

major  i s s u e s  i n  s u f f i c i e n t  d e t a i l  s o  t h a t  t h e  d e l e g a t e s  a r e  

a b l e  t o  unders tand  and e v a l u a t e  t h e  a l t e r n a t i v e s  a v a i l a b l e  

t o  them. With r e s p e c t  t o  t h e  major  a l t e r n a t i v e s  d i s c u s s e d  



i n  e a c h  p a p e r ,  c u r r e n t  p r a c t i c e  w i t h i n  t h e  U n i t e d  S t a t e s  

i s  summar ized ,  and  i l l u s t r a t i v e  c o n s t i t u t i o n a l  p r o v i s i o n s  

are se t  f o r t h .  

The b r i e f i n g  p a p e r s  h a v e  been  p r e p a r e d  w i t h  t h e  

a w a r e n e s s  t h a t  t h e  C o n v e n t i o n  d e l e g a t e s  a l o n e  b e a r  t h e  

r e s p o n s i b i l i t y  f o r  s h a p i n g  t h e  i n s t i t u t i o n s  o f  t h e  f u t u r e  

Commonwealth gove rnmen t  and  p r o v i d i n g  f o r  t h o s e  i n s t i t u t i o n s  

i n  a  f o r m a l  document .  The p r i n c i p a l  a l t e r n a t i v e s  a r e  

d i s c u s s e d  o b j e c t i v e l y  w i t h o u t  i n d i c a t i n g  a  p r e f e r e n c e  f o r  

o n e  a l t e r n a t i v e  a s  opposed  t o  a n o t h e r .  On some i s s u e s ,  

p a r t i c u l a r l y  t h o s e  r e l a t i n c j  t o  w h e t h e r  a  p a r t i c u l a r  m a t t e r  

s h o u l d  b e  t r e a t e d  i n  t h e  C o n s t i t u t i o n  o r  l e f t  t o  l e g i s l a t i v e  

c o n s i d e r a t i o n ,  t h e  p a p e r s  d o  on  o c c a s i o n  e x p r e s s  a  v iew 

t h a t  c e r t a i n  m a t t e r s  s h o u l d  ( o r  s h o u l d  n o t )  bc c o n s i d e r e d  

a s  a p p r o p ~ i a t e  f o r  i n c l u s i o n  i n  t h e  C o n s t i t u t i o n .  These  

j udgmen t s  are a d v z n c e d  i n  r e l i a n c e  on  t h e  p r a c t i c e  o f  t h e  

s t a t es  i n  r e c e n t  d e c a d e s  i n  r e v i s i n g  e x c e s s i v e l y  l c n y  drld 

d e t a i l 2 d  c o n s t i t c t i c n s  and  on the v i e w s  d i s c u s s e d  above  to 

t h e  e f f e c t  t - h r t  a c n n s t i t u k i o n a l  document  s h o c l d  h e  l i m i t e d  

b e  o f  f u n d a m e n t a l  and  c r i t i c a l  i m p o r t a n c e .  
\ 

B. The Scope  o f  t h e  B r i e f i n g  P a p e r s  

I t  may b e  u s e f u l  t o  h i g h l i g h t  some o f  t h e  i m p o r t a n t  

i s s u e s  d i s c u s s e d  i n  t h e  b r i e f i n g  PaPeYs numbered 2 t h r o u g h  



- 3 4  - 

'14 t h a t  f o l l o w  t h i s  p a p e r .  Such a  summary d e m o n s t r a t e s  

t h e  r a n g e  and complexi ty  of  t h e  m a t t e r s  t o  be  c o n s i d e r e d  

by t h e  Convention d e l e g a t e s .  I t  a l s o  conf i rms  t h e  f a c t  

t h a t  t h e  Covenant and t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  

impose r e l a t i v e l y  few r e s t r a i n t s  upon t h e  d e l e g a t e s  i n  

s t r u c t u r i n g  t h e  b a s i c  i n s t i t u t i o n s  o f  t h e i r  f u t u r e  

Commonwealth. 

B r i e f i n g  Paper  No. 2 :  E x e c u t i v e  Branch of  
Government 

The b r i e f i n g  p a p e r  on t h e  e x e c u t i v e  b ranch  c o n s i d e r s  

two fundamenta l  i s s u e s  -- t h e  powers t o  b e  a l l o c a t e d  t h e  

e x e c u t i v e  b ranch  under t h e  C o n s t i t u t i o n  and t h e  o r g a n i z a t i o n  

of  t h e  e x e c u t i v e  b ranch  t h r o u g h  which such powers a r e  t o  be  

e x e r c i s e d .  

With r e s p e c t  t o  t h e  powers t o  be a l l o c a t e d  t o  t h e  

e x e c u t i v e  b r a n c h ,  t h e  paper  d i s c u s s e s  t h o s e  powers t h a t  

might  be  a s s i g n e d  t o  t h e ' . e x e c u t i v e  b r a n c h  t h a t  a f f e c t  t h e  

l e g i s l a t i v e  and j u d i c i a l  b ranches  cf jovcrn&nt .    he paper  

c o n s s d e r s  what irilrd of v e t o  power, j.f any, shou ld  be 

3 r o v i d e d  t o  khe e x c c u t i i : ~  b r ~ . n c k  as a neanc  o f  e n s u r i a g  an  

l a t i v e  b ranches  o f  government i n  d e v e l o p i n g  t h e  laws and 

p o l i c i e s  o f  t h e  Commonwealth. Other  powers a f f e c t i n g  t h e  

l e g i s l a t i v e  and j u d i c i a l  b ranches  a r e  a l s o  d i s c u s s e d ,  such 

a s  c a l l i n g  s p e c i a l  l e g i s l a t i v e  s e s s i o n s ,  a p p o i n t i n g  members 

o f  t h e  j u d i c i a r y  and e x e r c i s i n g  t h e  power of  clemency. Another 



s e t  o f  i s s u e s  d i s c u s s e d  i n  t h i s  p a p e r  p e r t a i n s  t o  t h e  l i m i t a -  

t i o n s  o r  r e q u i r e m e n t s  t h a t  t h e  Convent ion  migh t  s e e k  t o  impose 

upon t h e  e x e c u t i v e  b ranch  w i t h  r e s p e c t  t o  t h e  appoin tment  and 

removal  of  pol icy-making  and o t h e r  employees w i t h i n  t h e  

e x e c u t i v e  b ranch .  

- . The second se t  o f  i s s u e s  d i s c u s s e d  i n  t h i s  b r i e f i n g  

p a p e r  p e r t a i n s  t o  t h e  o r g a n i z a t i o n  o f  t h e  e x e c u t i v e  b ranch  

o f  government .  I n  p a r t i c u l a r ,  t h e  p a p e r  a s s e s s e s  t h e  p o s s i b l e  

p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n  r e l a t i n g  t o  t h e  o f f i c e  of  

g o v e r n o r ,  i n c l u d i n g  s u c h  m a t t e r s  a s  h i s  q u a l i f i c a t i o n s ,  

compensa t ion  and  t e rm o f  o f f i c e .  I n  a d d i t i o n ,  t h e  b r i e f i n g  

p a p e r  i d e n t i f i e s  s e v e r a l  o t h e r  i s s u e s  r e l a t i n g  t o  t h e  o r g a n i z a -  

t i o n  of  t h e  e x e c u t i v e  b r a n c h ,  i n c l u d i n g  s u c h  d i f f i c u l t  q u e s t i o n s  

a s  t h e  number and f u n c t i o n s  o f  o t h e r  e x e c u t i v e  b ranch  o f f i c e r s  

t o  b e  p r o v i d e d  f o r  i n  t h e  C o n s t i t u t i o n ,  and t h e  e x t e n t  t o  

which t he  g o v e r n o r - i s  f r e e  t o  r e o r g a n i z e  t h e  e x e c u t i v e  b r a n c h .  

I n  d i s c u s s i n g  t h e  i s s u e s  r a i s e d  by t!le b r i e f i n g  

p a p e r  on t h e  e x e c u t i v e  b r z n c h ,  ' t he  d e l e q a t e s  w i l l  be  c a i l . = d  

1JPon t o  iiiake i m p c r t d s t  arid d i f f i c l ~ l t  judgments i-egar.-dinq t h e  

* .  kind sf g o v e r n z e i ~ t  t-hat: t h e y  wish  to create f o r  . ihe  Ccmnnn- 

weal th .  To sorr~e e x t e n t ,  t h e  d e l e g a t e s  a r e  w r i t i n g  o n  a 

c o m p l e t e l y  c l e a n  s l a t e ,  s i n c e  t h e y  have n e v e r  l i v e d  u n d e r  

a n  e x e c u t i v e  b ranch  o f  government t h a t  h a s  been d i r e c t e d  

by p o p u l a r l y  e l e c t e d  o f f i c i a l s  s u b j e c t  t o  removal  by t h e  
6 



people .  The Convention w i l l  have t o  dec ide  on an a p p r o p r i a t e  

and harmonious a l l o c a t i o n  o f  powers between t h e  e x e c u t i v e  and 

l e g i s l a t i v e  branches  i n  o r d e r  t o  avo id  n e e d l e s s  c o n f l i c t  

between t h e s e  impor t an t  a g e n c i e s ,  and t o  s t r i v e  f o r  an 

e x e c u t i v e  branch t h a t  i s  bo th  an e f f i c i e n t  execu to r  of t h e  

laws and - f u l l y  r e s p o n s i v e  t o  t h e  wishes  of t h e  peop le .  

B r i e f i n g  Paper  No. 3: L e g i s l a t i v e  - Branch of  
Government 

The b r i e f i n g  paper  on t h e  l e g i s l a t i v e  branch 

c o n s i d e r s  t h e  same two fundamental  i s s u e s  cons ide r ed  i n  

t h e  e x e c u t i v e  branch p a p e r ,  namely, t h e  powers t o  be 

a l l o c a t e d  under t h e  C o n s t i t u t i o n  t o  t h e  l e g i s l a t i v e  branch 

and t h e  o r g a n i z a t i o n  of t h e  l e g i s l a t i v e  branch.  

The b r i e f i n g  paper  o u t l i n e s  s e v e r a l  a l t e r n a t i v e  

methods f o r  d e f i n i n g  t h e  powers t h a t  t h e  Commonwealth govern- 

ment may e x e r c i s e  through t h e  l e g i s l a t u r e .  F i r s t ,  t h e  . 
C o n s t i t u t i o n  may c o n f i n e  t h e  lawmaking power t o  a c t i o n  on 

c e r t a i n  l i s L e d  s u b j e c t s .  A secczd a l t e r n a t i v e  wnuld be to  

g r a n t  " ~ 1 1  l e g i s l a t i v e  ~ ~ w c r "  t o  ths i z g i s l a t i i r e  and p r o v i d ~  

s p e ~ i f i ~ c  l i n i i t a t i o n s  on t h z  e x e r c i s e  of t h ~ t  p ~ w c r .  T h i r d ,  

t2;: <.2i1c.e,~i-i::n ccjcl< gl?:kLe ofi u!;2u*lL f ic,;i y ;:&c? 3: ''a1.1 

l e g i s l a t i v e  power" t o  t h e  l e g - i s l a t u r e  t h a t  would pe rmi t  

t h e  l e g i s l a t i v e  branch t o  e x e r c i s e  a l l  powers a y a i l a b l e  t o  

t h e  Commonwealth. S e l e c t i o n  among t h e s e  a l t e r n a t i v e s  i s  one 

of t h e  most c r i t i c a l  d e c i s i o n s  t o  come b e f o r e  t h e  Convention.  

i 



The briefing paper also considers a special 

problem with respect to the legislative branch under the 

provisions of section 203(c) of the.~ovenant. This section 

requires that there be "equal representation for each of 

the chartered municipalities . . . in one house of a bicameral 
legislature." Under this provision, the delegates must 

provide for a legislature with two separate houses. The 

provision was included in the Covenant as a means of assuring 

the people of Rota and Tinian that the interests of their 

islands will be fully reflected in the institutions of the 

new Commonwealth government. The Convention delegates have 

the responsibility of deciding how to allocate the powers 

of the legislative branch between the two houses, so as to 

avoid conflict between them and to enable the legislative 

branch as a whole to serve the interests of all the people . 
cf the Northern Mariana Islands. 

In addition, the paper deals with the very ccqli- 

cared d n d  so~netines contrcversial subject of re~resenkstion 

i i i  t h e  sew leqi~lsture, particularly i h c  ~nzthod of reyrescn- 

tat_io,q, t,k- .;lethod oi' votir~p, and It:? ,~lm!:e.r of ~ciiibers 

to be provided for each of the two houses. The paper also 

considers numerous issues relating to the organization of 

the legislative branch; for example, the qualifications, 

length of term, compensation, and privileges and immunities 
C 



of the legislators. Finally, it sets forth for consideration 

by the delegates a range of problems associated with legis- 

lative procedures. 

The Convention's decision on issues related to 

the legislative branch will require careful consideration 

of many difficult legal, political and practical constraints. 

The delegates will be called upon to assess the relative 

importance of enabling their new Commonwealth to respond 

to the unforeseeable problems of the future free of impractical 

constitutional restrictions. Before imposing any restrictions 

on the new legislature, the Convention will wish to assess 

whether the costs involved are acceptable. It is the 

legislative branch, after all, that is the repository of 

those legislative powers available to the new Commonwealth 

under the Covenant. The delegates will also want to evaluate 

carefully the requirements of each of the three principal 

islands within khe new Commonwealth, as well as the needs 

of ethnic and other minor.itics, to ensure tha-t every segment . 

of the cczmunity hss a stzkc in tne success of the new 

Cocrmcn:;?&lth. 

Briefing Paper No. 4: Judicial Branch of 
Government 

The Covenant provides that the Constitution or 

laws of the Northern Mariana Islands may create local Common- 

wealth courts to exercise jurisdiction over those matters 



t h a t  a r e  n o t  w i t h i n  t h e  e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  

f e d e r a l  D i s t r i c t  C o u r t  i n  t h e  PJorthern Mar iana  I s l a n d s .  

T h i s  b r i e f i n g  p a p e r  d i s c u s s e s  whe the r  t h e  Convent ion  s h o u l d  

c r e a t e  s u c h  a  l o c a l  c o u r t  sys t em a n d ,  i f  s o ,  w i t h  what  

j u r i s d i c t i o n  and s t r u c t u r e .  

Because t h e  p r o v i s i o n s  o f  t h e  Covenant  a r e  p e r m i s s i v e  

r a t h e r  t h a n  manda to ry ,  t h e  Conven t ion  must  i n i t i a l l y  d e c i d e  

w h e t h e r  t o  e s t a b l i s h  a  l o c a l  j u d i c i a l  s y s t e m  i n  t h e  C o n s t i t u -  

t i o n .  The d e l e g a t e s  may d e c i d e  t o  c r e a t e  a  l o c a l  c o u r t  

s y s t e m  w i t h  j u r i s d i c t i o n  o v e r  a l l  l o c a l  c a s e s .  A l t e r n a t i v e l y ,  

t h e  Conven t ion  may c o n c l u d e  t h a t  t h e  f e d e r a l  D i s t r i c t  C o u r t  

p r o v i d e d  f o r  unde r  t h e  Covenant  s h o u l d  e x e r c i s e  t h e  a u t h o r i t y  

t o  d e c i d e  l o c a l  m a t t e r s  and  t h a t  a  p a r a l l e l  l o c a l  c o u r t  System 

s h o u l d  n o t  be  a u t h o r i z e d .  Because  o f  t h e  f l e x i b i l i t y  p rov ided  

by t h e  Covenan t ,  t h e  Conven t ion  h a s  numerous o t h e r  a l t e r n a t i v e s .  

One o f  t h e  most  u n u s u a l  i s  t h e  p o s s i b i l i t y  of  " p h a s i n g  i n "  

t h e  j u r i s d i c t i o n  o f  i o c a l  c o u r t s  o v e r  a  p e r i o d  o f  y e a r s ,  

l e a v i n g  t o  t h e  f e d e r a l  U i s t r i c t  C o u r t  d c r i n g  such  3 9 h a s ~ - i n  

p e r i o d  t h e  r e s p o n s i b i i i t y  f o r  r e s c l v i n g  p a r t i c u l a r  c z t e 3 c r ; e s  

o f  l o c a l  cases. To  acilieve the  g r e a t c s + :  p o s s ~ b l e  f l e x i k i l i ~ y ,  

t h e  d e l e g a t e s  c o u l d  a u t h o r i z e  a p h a s e - i n  p e r i o d ,  b u t  p e r m i t  '. 
t h e  l e g i s l a t u r e  o f  t h e  ~ommonwea l th  t o  d e c i d e  t h e  method 

and  t i m i n g  whereby l o c a l  c o u r t s  a r e  t o  o b t a i n  j u r i s d i c t i o n  

o v e r  p a r t i c u l a r  m a t t e r s .  . 



I f  t h e  Convention d e c i d e s  t o  c r e a t e  a  l o c a l  c o u r t  

system, e i t h e r  immediately o r  a t  some d a t e  i n  t h e  f u t u r e ,  

t h e  Convention must t h e n  a d d r e s s  numerous q u e s t i o n s  r ega rd ing  

t h e  l o c a l  c o u r t s .  One impor tan t  o r g a n i z a t i o n a l  i s s u e ,  of 

c o u r s e ,  i s  t h e  number of c o u r t s  t o  c r e a t e  and t h e  e x t e n t  

t o  which .the s p e c i f i c s  o f  t h e  j u d i c i a l  system should  be l e f t  

f o r  l e g i s l a t i v e  r e s o l u t i o n  r a t h e r  t h a n  c o n s t i t u t i o n a l  

embodiment. The b r i e f i n g  paper  a l s o  c o n s i d e r s  q u e s t i o n s  

r e l a t i n g  t o  t h e  q u a l i f i c a t i o n s ,  s e l e c t i o n ,  t e n u r e  and 

removal of judges.  

The Convent ion ' s  d e c i s i o n s  w i t h  r e s p e c t  t o  t h e  

j u d i c i a l  branch o f  government r e q u i r e  an  o b j e c t i v e  assessment  

of t h e  k ind  of  c o u r t  system t h a t  is  p r e s e n t l y  f e a s i b l e  i n  

t h e  Northern Marianas and is  neces sa ry  t o  ach i eve  t h e  conf idence 

and r e s p e c t  o f  t h e  peop le .  I t  i s  o f  obvious  importance t h a t  

any j u d i c i a l  branch of  government be independent  and o b j e c t i v e ,  

Any j u d i c i s l  system i n  t h e  Northerfi .Marianas must a l s o  furlut ion 

efficiently and have t h e  nzczs sz ry  r e s o u r c e s  t o  accomplish 

its v?nckload i n  an e x p e d i t i ~ u s  2nd f a i r  manner. 

E-ciezing Paper KG. 5 .  Local  G9vernmer.t .- -- ----. 

This  b r i e f i n g  paper  c o n s i d e r s  whether a d d i t i o n a l  
. . 

i n s t r u m e n t a l i t i e s  o f  government should  be c r e a t e d  t o  r e p r e -  

s e n t  t h e  i n t e r e s t s  of  t h e  s e p a r a t e  m u n i c i p a l i t i e s  of Rota,  

Sa ipan  and T in i an  o r  t o  perform c e r t a i n  governmental  s e r v i c e s  



and functions. The briefing paper discusses whether such 

local governments are required in light of the limited 

resources available to the Northern-Marianas, its small 

population, and the desirability of uniform and equitably 

distributed services throughout the Commonwealth. Some 

suggestions are advanced in the briefing paper for mechanisms, 

in addition to the Covenant-guaranteed requirement of a 

bicameral legislature, through which the separate islands 

can make their distinct interests known to the Commonwealth 

and influence the performance of governmental functions in 

their communities. 

If the Convention decides to create or authorize 

local governments within the Commonwealth, the briefing 

paper discusses several subordinate issues that must be 

resolved. First, the Convention must consider what powers 
* 

or responsibilities should be assigned tc local gcvernnent 

en?.ities and the extent to which such power or responsibility 

should  fie shared with ti1.e C s n , . ~ ~ n w e a l t h  gcvernment. ~ h s  

briefiny paper reviews several of the avaiLab1.e aiiLel-ndtlves 

practical and legal problems associated with these alterna- 

tives. In addition, the paper discusses some of the issues 

regarding any local government structure and organization, 



such as the legislative authority, taxing authority, and 

delivery of services. The Convention's decisions with 

respect to local government is among the most important 

to come before the delegates. 

Briefina P a ~ e r  No. 6: Re~resentation in 
Washington 

This briefing paper discusses the implementation 

of section 901 of the Covenant, which provides for a resident 

representative of the Commonwealth to the United States. 

If the Convention decides to provide for such a Washington 

representative in the Constitution, it will have to make 

certain decisions with respect to the office. Some of these 

issues, such as the representative's qualifications, term 

of office, and duties are discussed in the briefing paper. 

The provision for a Washington representative was included 

in the Covenant as one of the important instruments of self- 
# 

government available to the new Commonwealth. The Convention 

deleqates will want to consider carefully how best to 

cnsllro that tile interests cf the Northei-n Marianas peopie 

ar? re~pciisi~ly anZ ef f i ci.cntly presented to the agencies 

Briefins P a ~ e r  No. 72  Bill of Rishts 

Section 203 of the Covenant provides that the 

constitution of the Northern Mariana Islands will contain 

a bill of rights. The briefing paper discusses the principal 

4 



a l t e r n a t i v e s  a v a i l a b l e  t o  t h e  Conven t ion  d e l e g a t e s  w i t h  

r e s p e c t  t o  t h e  d r a f t i n g  o f  a  b i l l  o f  r i g h t s .  F i r s t ,  t h e  

Conven t ion  may d e c i d e  t o  d u p l i c a t e  t h e  p r o v i s i o n s  o f  t h e  

Un i t ed  S t a t e s  C o n s t i t u t i o n  a l r e a d y  a p p l i c a b l e  t o  t h e  

N o r t h e r n  Mar ianas  unde r  t h e  Covenan t ,  i n  o r d e r  t o  emphas i ze  

t h e i r  i m p o r t a n c e  and t o  d e m o n s t r a t e  t h a t  t h e  Commonwealth 

g u a r a n t e e s  p e r s o n a l  r i g h t s .  Second ,  t h e  Conven t ion  may 

d e c i d e  t o  b e  more s p e c i f i c  w i t h  r e s p e c t  t o  t h e  r i g h t s  a f f o r d e d  

by t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  by c o d i f y i n g  c e r t a i n  o f  

t h e  d e c i s i o n s  o f  t h e  U n i t e d  S t a t e s  Supreme C o u r t  t h a t  

a m p l i f y  and  i n t e r p r e t  t h e  r i g h t s  s e t  f o r t h  i n  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .  T h i r d ,  t h e  Conven t ion  d e l e g a t e s  may 

d e c i d e  t o  e n l a r g e  on t h e  r i g h t s  a l r e a d y  a p p l i c a b l e  t o  t h e  

N o r t h e r n  Mar i anas  o r ,  i n d e e d ,  c r e a t e  new r i q h t s  t h a t  r e f l e c t  

t h e  p a r t i c u l a r  n e e d s  o r  g o a l s  o f  t h e  N o r t h e r n  Mar i anas  p e o p l e .  

The Cran ing  of a p r o p o s e d  b i l l  o f  r i g h t s  f o r  t h e  

Commonwealth C ~ a s t i t u t i o n  w i l l  r e q u i r e  t h ~ u g h t f u l  c o n s i d e r a t i o n  

o f  t h e  needs o f  t h e  Commonwealth and i t s  citizens. A b i l l  

or r i g h k e  ser-m; a s  a s t a t s m e n t  o f  tb.e a s p i s a . t i o n s  of ti12 

p e o p l e  a9d a s  ti c o n s t a c t  r z x ~ n d e r  t h d t  the powers of g c , v e r r ~ c e n t  

must  be  e x e r c i s e d  w i t h  f u l l  r e s p e c t  f o r  t h e  p e r s o n a l  l i b e r t i e s  

o f  t h e  gove rned .  D r a f t i n g  a  b i l l  o f  r i g h t s  f o r  t h e  new 

Commonwealth p r o v i d e s  t h e  Conven t ion  d e l e g a t e s ,  and  t h r o u g h  



them t h e  p e o p l e  o f  t h e  Nor the rn  Mariana I s l a n d s ,  t h e  

o p p o r t u n i t y  t o  r e a s s e s s  and reemphas ize  t h e i r  commitment 

t o  t h e  b a s i c  freedoms -- freedom of speech and r e l i g i o n ,  

due p r o c e s s  of  law,  and e q u a l  p r o t e c t i o n  under  t h e  law -- 
which c h a r a c t e r i z e  t h e  b e s t  i n  t h e  American sys tem of  

government"of which t h e  Commonwealth w i l l  be a  p a r t .  

B r i e f i n g  Paper  N o .  8 :  E l i g i b i l i t y  t o  Vote 
and E l e c t i o n  Procedures  

The se l f -government  g u a r a n t e e d  t o  t h e  Nor the rn  

Mariana I s l a n d s  under  t h e  Covenant means t h a t  t h e  p e o p l e  

themse lves  have t h e  o p p o r t u n i t y  t o  c r e a t e  t h e i r  i n s t i t u t i o n s  

o f  government and t o  d e t e r m i n e  t h e  laws under  which t h e y  

a r e  t o  b e  governed.  To a c h i e v e  a  f u l l  measure o f  s e l f -  

government ,  however, r e q u i r e s  t h a t  t h e  p e o p l e  have a  f a i r  

and r e g u l a r  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  e l e c t i o n s  t o  

choose t h e i r  p u b l i c  o f f i c i a l s  and t o  i n f l u e n c e  p u b l i c  p o l i c y .  

Wi th in  c e r t a i n  r e s t r a i n t s  imposed by t h e  Uni t ed  S t a t e s  

C c n s t i t u t F o ~  ( a p p l i c a b l e ,  o f  c o u r s e ,  t o  all s t a t e s  and 

i e r r l t c r z e s  w i t h i n  t h e  Uni ted  S t z t e s ) ,  tne Commondealth 

i s  F r e e  t o  &Line t h e   qualification^ ~f v o t e r s  i n  t h e  

T h i s  b r i e f i n g  p a p e r  d i s c u s s e s  t h e s e  s u b j e c t s .  

With r e s p e c t  t o  v o t e r  e l i g i b i l i t y ,  t h e  b r i e f i n g  

p a p e r  d i s c u s s e s  s u c h  q u e s t i o n s  a s  v o t e r  r e q u i r e m e n t s  based  

upon c i t i z e n s h i p ,  a g e ,  l i t e r a c y  and r e s i d e n c e .  AS t o  e a c h  



o f  t h e s e  r e q u i r e m e n t s  t h e r e  a r e  some i m p o r t a n t  p o l i c y  

a n d  t a c t i c a l  c o n s i d e r a t i o n s  t h a t  must  be  e v a l u a t e d  by 

t h e  Conven t ion .  

The Convent ion  may a l s o  w i s h  t o  c o n s i d e r  t h e  

e x t e n t  t o  which e l e c t i o n  p r o c e d u r e s  s h o u l d  be s p e c i f i e d  i n  

t h e  Commonwealth C o n s t i t u t i o n  -- such  m a t t e r s  a s  v o t i n g  

p r o t e c t i o n s ,  a b s e n t e e  v o t i n g ,  s c h e d u l i n g  o f  e l e c t i o n s ,  methods 

o f  b a l l o t i n g  and v o t e r  r e g i s t r a t i o n .  With r e s p e c t  t o  s u c h  

s p e c i f i c  t o p i c s ,  t h e  Convent ion  h a s  t h e  a l t e r n a t i v e  o f  

p r o v i d i n g  g e n e r a l  a u t h o r i t y  t o  t h e  l e g i s l a t u r e  t o  a c t  w i t h i n  

t h e  b road  g u i d e l i n e s  e s t a b l i s h e d  i n  t h e  C o n s t i t u t i o n .  T h i s  

a p p r o a c h  p e r m i t s  f l e x i b i l i t y  t o  accommodate chang ing  c i rcum-  

s t a n c e s  and e n a b l e s  t h e  Convent ion  t o  a d d r e s s  t h e  i s s u e  

w i t h o u t  i n c o r p o r a t i n g  i n t o  t h e  C o n s t i t u t i o n  e x c e s s i v e  d e t a i l  

o f  t h e  k i n d  t h a t  migh t  s u b s e q u e n t l y  i m p a i r  t h e  e f f i c i e n t  

a d m i n i s t r a t i o n  o f  t h e  e l e c t i o n  p r o c e s s .  

- l h i s  b r i e f i n g  p a p e r  a l s o  d i s c u s s e s  c e r t a i n  

meck;nisns fcr r e v i e w i n g  t h e  a c t l o i ~  of . ' i ec j i s la t ivc  and 

c x e c u t j  ve or'f ici.a.1.s t h r ~ i ! q n  s p e c i a l  i22pzlar  e l e c t i o n s .  The 

p p e r  a c n s i d e r s  d e v i c h s  such  GS t!:e i n i t i a t i v z ,  re ferendum 

and  r e c a l l ,  which have  been used  i n  t h e  U n i t e d  S t a t e s  a s  a  
\ 

means a p a r t  f rom t h e  normal  e l e c t o r a l  p r o c e s s  t o  e n a b l e  t h e  

v o t e r s  t o  r e c a l l  ( o r  remove) e l e c t e d  o f f i c i a l s  o r  t o  i n i t i a t e  

l e g i s l a t i o n  o n  p a r t i c u l a r  s u b j e c t s  when t h e  l e g i s l a t u r e  h a s  

n o t  a c t e d  i n  a  way c o n s i s t e n t  w i t h  t h e  w i s h e s  o f  t h e  m a j o r i t y .  



These alternatives are discussed in the briefing paper, along 

with the experience in some of the states using these proce- 

dures, in order to enable the delegates to decide whether 

the Commonwealth Constitution should include such measures 

as an additional means of ensuring that the Commonwealth 

government is responsive to the wishes of the people. 

Briefing Paper No. 9: Constitutional Amendment 

Even the best of constitutions require periodic 

revision to accommodate changing needs and conditions. This 

briefing paper analyzes the alternatives available to the 

Convention with respect to the methods of proposing consti- 

tutional amendments and the methods of approving such amendments. 

The paper discusses four principal methods 05 

proposing of constitutional amendments. The first such method 

is the use of a constitutional convention, comparable to 

this Convention. A second niethod entails the use of a 

constitutional comission, com.posed of government afficials 

cr appoint-ed experts, ~ h i ~ h  nft~r appropri~te study can make 

proposdls fcr anendmect. A third methol a n t h c r i z e s  legislative 

, . .  l n i k ~ a t i v e ,  a ~roccss wflereby t i12 l2;isiakcrc as part of its 

regular duties would have the authority to formulate proposals . . 
for constitutional amendment. The fourth method permits 

the voters themselves to generate proposals for .constitutional 



amendment by o b t a i n i n g  s i g n a t u r e s  on  a  p e t i t i o n .  With 

r e s p e c t  t o  e a c h  of  t h e s e  a l t e r n a t i v e s ,  t h e  p a p e r  reviews 

t h e  p r a c t i c e s  o f  t h e  s t a t e s ,  t h e  r e l e v a n t  l e g a l  and p r a c t i c a l  

c o n s i d e r a t i o n s ,  and t h e  e x t e n t  t o  which more t h a n  one method 

c o u l d  be u s e d  i n  combinat ion  t o  p r o v i d e  t h e  n e c e s s a r y  

f l e x i b i . l i t - y  f o r  f u t u r e  g e n e r a t i o n s .  

The p a p e r  a l s o  c o n s i d e r s  a  number of  methods and 

problems a s s o c i a t e d  w i t h  t h e  r a t i f i c a t i o n  o r  a p p r o v a l  o f  

c o n s t i t u t i o n a l  amendments. The p a p e r  c o n s i d e r s  t h e  form o f  

such  amendments, t h e  k ind  o f  e l e c t i o n  a t  which amendments 

may b e  s u b m i t t e d  t o  t h e  v o t e r s ,  and p o s s i b l e  l i m i t a t i o n s  on 

p o p u l a r  c o n s i d e r a t i o n  o f  amendments. 

Although s o m e t i m e s  v e r y  t e c h n i c a l ,  p r o c e d u r e s  r e l a t e d  

t o  t h e  p r o p o s i n g  and r a t i f y i n g  o f  c o n s t i t u t i o n a l  amendments 

a r e  a n  i m p o r t a n t  s u b j e c t  f o r  t h e  Convention t o  c o n s i d e r .  . 
o n l y  w i t h  a n  e n l i g h t e n e d  and f l e x i b l e  p r o c e d u r e  f o r  amendment 

of t11e C c n s t i t u t i o n  cdn t he  p e o p l e  be a s s u r e d  t h a t  t h e i r  

h.ris1.c i r , s t i t ~ r t i s n s  of q.overainent can  be p e r : l o d i c a l l y  renewed 

au d i c ~ 3 . t e a  hy t h e  chasg inq  needs  and  c i r c m s t a n e e s  of  t h e  

" ~arnrr~,211;;.ca.! !.k @f tho Northern i.iariaila T s l a n d s  

B r i e f i n g  Paper  No. 10 :  T a x a t i o n  and F inance  

T h i s  b r i e f i n g  p a p e r  c o n s i d e r s  t h e  p r i n c i p a l  i s s u e s  

a s s o c i a t e d  w i t h  t h e  d r a f t i n g  o f  a  c o n s t i t u t i d n a l  a r t i c l e  

r e l a t i n g  t o  t a x a t i o n  and f i n a n c e .  Al though most powers t o  be  



e x e r c i s e d  by t h e  l e g i s l a t u r e  a r e  u s u a l l y  n o t  s p e c i f i c a l l y  

a d d r e s s e d  i n  a  c o n s t i t u t i o n ,  t h e  c e n t r a l  impor tance  o f  

f i n a n c i n g  a government and c o n t r o l l i n g  i t s  e x p e n d i t u r e s  

h a s  r e s u l t e d  i n  f r e q u e n t  c o n s t i t u t i o n a l  t r e a t m e n t  o f  t h i s  

s u b j e c t .  Wi th in  t h e  l i m i t a t i o n s  o f  t h e  Covenant and t h e  

Uni ted  S t a t e s  C o n s t i t u t i o n ,  t h e  Commonwealth h a s  broad  

d i s c r e t i o n a r y  a u t h o r i t y  t o  l e v y  t h o s e  t a x e s  n e c e s s a r y  t o  

fund t h e  i n s t i t u t i o n s  o f  government  and  t o  p r o v i d e  p u b l i c  

s e r v i c e s .  

T h i s  p a p e r  a n a l y z e s  t h e  a l t e r n a t i v e s  a v a i l a b l e  t o  

t h e  Convention w i t h  r e s p e c t  t o  t h e  powers o f  t h e  l e g i s l a t u r e  

t o  impose t a x e s .  The p a p e r  r e v i e w s  p o s s i b l e  l i m i t a t i o n s  on 

t h e  t a x i n g  power and a n a l y z e s  s p e c i f i c  t a x e s ,  s u c h  as income, 

p r o p e r t y ,  c o r p o r a t e  and s a l e s  t a x e s ,  which migh t  be c o n s i d e r e d  

a p p r o p r i a t e  by t h e  d e l e g a t e s .  The p a p e r  a l s o  d i s c u s s e s  

I 
p o s s i b l e  t a x  exempt ions  t h a t  may be  a u t h o r i z e d  by t h e  

C o n s t i t u t i ~ n .  One o v e r r i d i n g  c o n s i d e r a t i o n  i n  a n a l y z i n g  

t h e s e  i s n u ~ s  i s  t h e  e x t e n t  tr, whiz;; the C c ~ v e n t i o n  r i e s i r s s  

t o  leave t h e  I s c j i s l a t u r e  u:lcnzul;,ber~d hy c o n s t i t u t i ~ n ~ : !  

 restriction^ ~ ~ t i i  r e s ? ~ c t  to its a b i l i t y  tc: r a i s e  Z X I ~ ~ S  

t h r o u g h  t a x a t i o n  i n  t h e  y e a r s  ahead .  

T h i s  p a p e r  a l s o  c o n s i d e r s  p o s s i b l e  c o n s t i t u t i o n a l  

p r o v i s i o n s  w i t h  r e s p e c t  t o  Commonwealth i n d e b t e d n e s s .  

S e c t i o n  607 of t h e  Covenant l i m i t s  t h e  a b i l i t y  of  t h e  

Commonwealth t o  i n c u r  d e b t  d u r i n g  any p e r i o d  w i t h i n  which 
# 



t h e  U n i t e d  S t a t e s  government  i s  p r o v i d i n g  d i r e c t  f i n a n c i a l  

a s s i s t a n c e .  The p r i n c i p a l  i s s u e  f o r  t h e  Conven t ion  i s  

w h e t h e r  any  r e s t r i c t i o n  on Commonwealth d e b t  s h o u l d  b e  

w r i t t e n  i n t o  t h e  C o n s t i t u t i o n  s o  a s  t o  l i m i t  t h e  a u t h o r i t y  

o f  t h e  Commonwealth government  t o  i n c u r  d e b t  o n c e  t h e  

p r o v i s i o n s  o f  t h e  Covenant  a r e  no l o n g e r  c o n t r o l l i n g .  

B r i e f i n g  P a p e r  No. 11: N a t u r a l  Resources  

T h i s  b r i e f i n g  p a p e r  d i s c u s s e s  i s s u e s  r e l a t i n g  t o  

t h e  n a t u r a l  r e s o u r c e s  a n d  env i ronmen t  o f  t h e  N o r t h e r n  31ariana 

I s l a n d s .  Al though s e v e r a l  p r o v i s i o n s  i n  t h e  Covenant  p e r t a i n  

t o  p u b l i c  and  p r i v a t e  l a n d ,  t h e  Covenant  and t h e  Un i t ed  S t a t e s  

C o n s t i t u t i o n  l e a v e  t h e  d e l e g a t e s  w i t h  b road  d i s c r e t i o n  t o  

d e c i d e  what  p r o v i s i o n s ,  i f  a n y ,  t o  i n c l u d e  i n  t h e  C o n s t i t u t i o n  

The p a p e r  sets f o r t h  s p e c i f i c  a l t e r n a t i v e s  t h a t  

t h e  Conven t ion  may wi sh  t o  e v a l u a t e  r e l a t i n g  t o  t h e  c o n t r o l  

and  d i s p o s i t i o n  o f  p u b l i c  l a n d s  i n  t h e  N o r t h e r n  Mar i anas .  

The p u b l i c  l a n d s  a r e  a v a l u a b l e  r e s o u r c e  t h e  r e q u l a t i o n  and 

. , u s e  cf wh lcn  w i l l  g r e a t l y  i n f l u e n c e  t h e  economic d e v ~ l o p m : z n t  

o f  t h e  C ~ i ! ~ o c v i e a l t h  and  t h e  q u ~ i l t y  o f  l i f e  enjc.ye.d by i t s  

c i t i ~ e i - ! ~ .  The b r i e f i n q  pzpcr c o ~ ~ S i t i e r s  c e r t z i n  5 ~ 9 2 d  

r e s t r i c t i o n s  t h a t  t h e  Conven t ion  may w i s h  t o  impose on 

t h e  Commonwealth government  s o  a s  t o  e n s u r e  t h a t  t h e  p u b l i c  

l a n d s  a r e  a d m i n i s t e r e d  and  u s e d  i n  t h e  b e s t  i n t e r e s t s  o f  a l l  

t h e  p e o p l e  o f  t h e  N o r t h e r n  Mar iana  I s l a n d s .  



In addition, the paper discusses certain issues 

related to private land, marine resources and enviromnental 

concerns about air and water quality. With respect to each 

of these subjects, the briefing paper reviews the applicable 

legal restrictions and discusses some of the alternatives 
. ' 

available to the Convention to regulate the use of or access 

to such resources. In considering such issues, of course, 

the Convention delegates will undoubtedly assign a high 

priority to the stimulation of economic growth and the 

contribution that market forces can make to achieve this 

objective. There are, however, other important goals at 

stake with respect to the Commonwealth's natural resources, 

including their conservation and the general quality of life 

in the Northern Marianas. Balancing these competing interests 

will be necessary if the Convention decides to include any . 
r 

constitutional provision on the subject of the ~oommnwea'lth's 

natural resources. 

Zriefing Faper rro. -. 1 2 :  .. 2estrictFons on Isand - .- 
Alienaticn 

Sezticn 8 0 5  of the Covenant p r c v i d e s  that., for a 

period of at least 25 years, tile Commonwealth shaii restrict 

the acquisition of permanent and long-term interests in 

property to persons of Northern Mariana Islands descent. 

This briefing paper is designed to identify and discuss the 

issues raised by the provisions of section 805. 

e 



The f i r s t  i s s u e  i s  whether  t h e  q u e s t i o n  of  

r e s t r i c t i o n s  on l and  a l i e n a t i o n  shou ld  be t r e a t e d  i n  t h e  

C o n s t i t u t i o n .  The a l t e r n a t i v e  i s  t o  l e a v e  t h e  problem 

f o r  r e g u l a t i o n  by t h e  f i r s t  l e g i s l a t u r e  e l e c t e d  under  t h e  

new C o n s t i t u t i o n .  

I f  t h e  Convention d e c i d e s  t o  d e a l  w i t h  t h e  problem 

i n  t h e  C o n s t i t u t i o n ,  t h e  b r i e f i n g  paper  d i s c u s s e s  t h o s e  i s s u e s  

t h a t  must  be add re s sed  by t h e  Convention i n  o r d e r  t o  

implement s e c t i o n  8 0 5 .  Among t h e s e  i s s u e s  a r e  t h e  d e f i n i t i o n  

of Nor the rn  Marianas d e s c e n t ,  t h e  d e f i n i t i o n  of  long-term 

i n t e r e s t ,  t h e  e x t e n t  t o  which c o r p o r a t i o n s  shou ld  be a l lowed 

t o  ho ld  long-term i n t e r e s t s  i n  l a n d ,  and o t h e r  s p e c i f i c  

m a t t e r s  a r i s i n g  from t h e  Covenant ' s  g e n e r a l  p r o h i b i t i o n .  

R e s o l u t i o n  o f  t h e s e  i s s u e s  by t h e  Convention r e q u i r e s  o b j e c t i v e  

and c a r e f u l  e v a l u a t i o n  of t h e  p r o b a b l e  eccnomic impact  o f  such 

r e s t r i c t i o n s  on l a n d  t r a n s f e r s  i n  t h e  Northern Marianas ,  

and t h e  consequences w i t h  r e s p e c t  t c  t h e  economic deveioprac:nt 

o f  t h s  Cornonwealth. Thz i rnplen~er l ta t ivn  of s e c t l o n  205 

a l s o  r a i s e s  many d i f f i c u l t  l e g a l  anC en;urcemcnt i s s u s  tkhi 

s p e c i f i c  r e s t r i c t i o n s  shou ld  be  imposed upon t h e  s a l e  o r  long- 
\ 

te rm l e a s i n g  o f  l and  w i t h i n  t h e  commonwealth th rough  t h e  

C o n s t i t u t i o n  o r  laws o f  t h e  Nor thern  Marianas.  



Briefing Paper No. 13: Education 

This paper discusses whether the Constitution 

should include an article on education; Although such an 

article is not necessary, many states have deemed education 

to be of such public importance so as to warrant constitutional 

treatment, . If the Convention elects to deal with this subject, 

the paper outlines some of the specific alternatives or 

provisions which might be considered. The paper discusses, 

for example, possible constitutional provisions expressing 

a commitment to public education, designating an official 

agency of government for fulfilling this commitment, ensuring 

equal education opportunity, and financing educational 

institutions within the Commonwealth. Resolution of such 

questions requires consideration of the resources available 

to the Commonwealth and the limitations resulting from the 

Commonwealth's small population and geographical'dispersion. , 

Briefing Pzper No. 14: Corporatioris -- 

This Sriefina paper discusses whether the 

Constitation should include sn article on business corpora- 

tior~s. Altf.ough most experts belisve that such an artj c i e  

is not necessary or desirable, the paper reviews for the 

delegates the issues relating to business corporations that 

might be treated in a constitutional provision on the subject. 



I f  t h e  Convent ion  elects n o t  t o  c o n s i d e r  t h i s  matter i n  

t h e  C o n s t i t u t i o n ,  t h e  r e g u l a t i o n  of , b u s i n e s s  c o r p o r a t i o n s  

would be l e f t  c o m p l e t e l y  ( a l o n g  w i t h  a l l  s imi la r  matters) 

t o  t h e  l e g i s l a t u r e  f o r  i t s  a c t i o n  d u r i n g  i t s  f i r s t  s e s s i o n  

under  t h e  new C o n s t i t u t i o n .  

Conc lus ion  

The b r i e f i n g  p a p e r s  t h a t  f o l l o w  p r o v i d e  an agenda  

f o r  t h e  o r d e r l y  c o n s i d e r a t i o n  o f  i s s u e s  t h a t  must  b e  

r e s o l v e d  by t h e  d e l e g a t e s .  To t h e  e x t e n t  p o s s i b l e ,  t h e  

b r i e f i n g  p a p e r s  are a r r a n g e d  i n  an o r d e r  t h a t  w i l l  p e r m i t  

t h e  p r i m a r y  i s s u e s  t o  b e  d e c i d e d  f i r s t  s o  t h a t  t h e  d e l e g a t e s  

may comple te  t h e i r  work e f f i c i e n t l y .  Al though t h e  p a p e r s  

c o n s i d e r  d i s c r e t e  s u b j e c t s  t h a t  n i g h t  b e  t r e a t e d  i n  s e p a r a t e  

c o n s t i t u t i o n a l  a r t i c les ,  t h e y  a t t e m p t  t o  i d e n t i f y  t h e  r e l a -  . 
t i o n s h i p s  znong t h e  i s s u e s  and t o  s u g g e s t  t h e  impac t  o f  

p a r t i c u L a r  d e c i s i o n s  mar?@ by the d e l e g a t e s  c n  the whole 

sys t2m 3f government  b e i n g  d e f i n e d  i f i  t h e  C c n s t i t u t i ~ n .  
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