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THE EXECUTIVE BRANCH

The executive branch of the Commonwealth government
is one of the three basic institutions through which the
people of the Northern Mariana Islands will govern themselves
under the Covenant and the United Sta£es Constitution. An
effective executive branch is necessary for the success of
the Commonwealth. The powers vested in the executive branch
and the bfganization circumscribing the exercise of those
powers will greatly influence the Commonwealth's ability to
implement the programs and policies enacted by the legislative
branch and to articulate the aspirations and needs of the
people of the Northern Marianas. This briefing paper discusses
the principal issues facing the Convention with respect to
the powers and the organization of the executive branch. The
first section of the paper sets forth the relevant provisions
of the Covenant, describes briefly the current distribution
of executive powers in the Northern Mariana Islands, and
identifies the basic policy choices before the Convention

in drafting the Constitutional provision creating the executive

1t

branch ©f the CommonaweAalith government . The second part of this

paper discusses the specific alterratives for consideration by

]

tha d2lzag

{

the executive branch.
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I. BACKGROUND AND GENERAL CONSIDERATIONS

A. Relevant Provisions of the Covenant

Section 203 (a) of the Covenant specifies that
the Commonwealth Constitution will provide for an execu-
tive branch of government "separate" from the legislative
and judicial branches. Section 203(b) of the Covenant
states that:

The executive power of the Northern

Mariana Islands will be vested in a

popularly elected Governor and such

other officials as the Constitution

or laws of the Northern Mariana

Islands may provide.

Section 204 of the Covenant requires that officers and of-
ficials of the executive branch of the Commonwealth take
an oath or affirmation in a prescribed form.

The United States Constitution does not mandate
any particular decisi&ns by the Convention with respect to
the executive branch and does not dictate the selection by v
the delegates of any specific alternatives discussed in this
paper with respect to the powers or orgyanizatiun of this branch
of government.i

2. Background

Although tiie Ccmmunwealth goverrmenct authorized

by the Covenant need bear no resemblance whatsoever. to the

administration of the Northern Mariana Islands under the

1/ Here, as elsewhere, the general restrictions flowing from
the United States Constitution on actions of the Commogwealth
government are applicable. For example, the election of
executive branch officials must satisfy the equal protection
requirements of the Fourteenth Amendment.
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. 2/
Trusteeship Agreement,™ the current situation may provide a
familiar context within which the delegates can evaluate
the powers and organization of the executive branch of the
future Commonwealth. The Northern Mari&nas are presently
governed under the terms of Secretarial Order No. 2989
issued by the Acting Secretary of the Interior on April 15,
1976, which provides for separate administration of the
Northern Mariana Islands district of the Trust Territory.

This Order vests executive authority in the
Northern Mariana Islands in a resident commissioner appointed
by, and responsible to, the Secretary of the Interior. The
resident commissioner has the authority to appoint an
executive officer of the government of the Northern Mariana
Islands who may serve in his place when he is temporarily
absent. He also appoints representatives to serve on the
islands of Rota and Tinian. The resident commissioner has
the authority to hire necessary vprofessional and clerical

staff.

2/ The United States administers the Trust Territorv of the
Pacific Islands under the terms of the Trusteeship Agreement
entered into by the United States with the Urited Naticng
Security Council. The Mnited States Terartment ©f the Tnterior
has primary responsibility for the administration of the Trust
Territory. Trusteeship Agreement for the Former Japanese
Mandated Islands, July 18, 1947, 61 Stat. 3301; Treaties and
Other International Acts Series No. 1665; 48 U.S5.C. ch. 14

(1970); Exec. Order No. 11,021, 27 Fed. Reg. p. 4409 (1962).
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The resident commissioner is responsible for
carryiﬁg out the provisions of the Covenant and enforcing
the laws and regulations in effect in the Northern Mariana
Islands. His powers include the authority to submit legis-
lation to the Northern Mariana Islands District Legislature
prior to and during any legislative session for its consider-
ation, thé authority to veto legislation passed by the
District Legislature,i/ the power to convene the Legislature
in special sessions confined to subjects named in the con-
vening callé/and supervisory authority over all district

5/

elections.™

C. General Policy Considerations

The basic political and philosophical issues re-
lating to the executive branch are: (1) the extent to which
power is vested in the executive branch relative to the other

branches of government; and (2) the extent to which the power

vested in the executive branch is concentrated in the governor.

The type of executive branch created by the Constitution will
derend on the Convention's views with respect to these two

asic issues.

3/ Sec. Order No. 2989, 41 Fed. Reg., pt. III, § 7, p. 15892,
at 15894 (Apr. 15, 1976), grants the resident commissioner a
veto power subject to override by the legislature. A bill
repassed by the legislature and still disapproved by the
resident commissioner is presented to the secretary who has
an absolute power to approve or disapprove the bill. The
resident commissioner may also veto items in appropriation
bills, subject to the same override provisions. ’

4/ CHARTER OF THE MARIANA ISLANDS DISTRICT LEGISLATURE art. IT,

§ 1.
5/ MARIANA ISLANDS DISTRICT CODE tit. 2, ch. 2.32, § 2.32.040.



The constitutional treatment afforded the
office of governor will significantly affect the char-
acter of the executive branch. This. could vary from
"strong" to "weak" depending on thé tenure, appointment,
budget and veto powers given the governor.ﬁ/ For example,
the Convention could create a constitutionally "strong"
executive branch with only one elected official, the
governor, who serves a term of four years without re-
striction on reelection, has sole authority to appoint all
executive officials and the heads of all major administra-
tive agencies, oversees preparation of the budget, and checks
legislative action through a veto power that permits rejec-
tion of whole bills or items in bills subject to overridé
only by a vote of an extraordinary majority of the elected
members of the legislature.

An executive branch with less extensive powers
might have a governor limited to one four-year term of

office, who must obtain approval of one housc of the legiz-

o

lature for appointments of executive officers and department
heads, who shares authority for preparing the budget withn

the leTislatvie and whe has a wvoehe power withn respeci Lo

-

8/ an analysis of a "strong," "moderate" or "weak"
executive branch is set out in "A Combined Index of Formal
Powers of the Governor" that is set out in Schlesinger,

A Comparison of the Relative Positions of the Governors,
in THE AMERICAN GOVERNOR IN BEHAVIORAL PERSPECTIVE p. 141
(T. Beyle & J. Williams ed. 1972) [hereinafter cited as
THE AMERICAN GOVERNOR].




all legislative bills and items in appropriations bills
that the legislature can override with a simple majority
vote. |
A "weak" executive branch might have a governor
elected for a two-year term with eligibility for reelection,
who has. a general veto power that does not extend to appro-
priations items and who is subject to override by a simple
legislative majority, who must obtain approval of both
houses of the legislature for executive branch appointments,
and who shares executive power with other executive officials
and department heads who are popularly elected or appointed
by multi-member boards.z/
Factors other than the constitutionally mandated
attributes of the executive branch obviously influence the
actual strength or weakness of that branch, including poli-
tical conditions, the personality of. the governor, and the °

7

relative strengths of the other institutions of government.g/

/ . N N .
1. Although theoretically power can be diffused within the

executive branch without weakerning the reiative strength
of the exescutive branch as compared to the legislative
branci, 1a wost inctances taking power fiom Lihe governor
and spreading it among other executive offices or agencies
tends to decrease the governor's ability to elicit cooper-
ation from the legislature. Sharkansky, Agency Requests,
Gubernatorial Support, and Budget Success in State Legis-
latures, in THE AMERICAN GOVERNOR p. 170, at 181.

8/ Netsch, The Executive, in CON CON: ISSUES FOR THE
ILLINOIS CONSTITUTIONAL CONVENTION p. 148 (S. Gove &

V. Ranney ed. 1970) [hereinafter cited as ILLINOIS CON
CON]. $




In addition, the particular needs and circumstances of
communities influence the degree to which they concentrate
powers in their executive branches.ahd governors. One
study found, for example, that industrial, urbanized states
in the United States (with the exception of Texas) have con-
sistently authorized strong governors while less populous,
rurai states have governors with lesser formal powers. The
author of this study concludes:

The fact that the formal strength

of the governor is positively as-
sociated with the size of the state
suggests that, as the complexity of

a state increases, the governor's need
for explicit means of control over his
administration also increcases. We have
already pointed out that there is not
necessarily a relation between the
formal devices for administrative con-
trol and the influence which the
governor wields. Within the context

of their own states the governors of
Mississippi and North Dakota may have
as much, if not more, influence as do o .
the governors of New York and Illinois.
A governor trying tc oversee the spend-
ing of a $6 biiiion budget has a much
harder task than one dealing with a
budget of £i50 million. The terms
"state" and "governor" mask differences
in administrative probloms not unlike
these which separate the swail n=aighbor-

ment store.9/

2/ Schlesinger, A Comparison of the Relative Positions of
the Governors, in THE AMERICAN GOVERNOR p. 141, at 148.




This observation has special relevance for the delegates

to the Constitutional Convention of the Northern Mariana
Islands, who must determine what kind of governor will

best serve the interests of a Commonwealth consisting of
several small islands in the Pacific Ocean, with a relatively
small population, that faces a most complex period of rapid
economic and political development.

At the same time, however, within any particular
political entity, the formal powers given the executive
branch and the governor (e.g., budget, veto, appointment
and tenure powers) do vitally affect the strength of that
branch and its chief officer relative to the other insti-

10/

tions of government.— In making decisions that affect
these governmental relationships, the delegates will wish

to heed one authority's reminder that the Constitutional
Convention of 1787 did not create a government of "sepafated
powers"; it rather "created a government of separated

. . ; . am r sy gn " ll//

institutions sharing powers."—

The propcnents of a strong executive branch gener-

ally point tc the benefits of a unified administration lad

10/ Dye, Executive Power and Public Policy in the United
States, in THE AMERICAN GOVERNOR p. 254, at 255; Sharkansky,
Agency Requests, Gubernatorial Support, and Budget Success,
in THE AMERICAN GOVERNOR p. 170, at 182; Wright, Executive
Leadership in State Administration, in THE AMERICAN
GOVERNOR p. 275.

11/ R. Neustadt, PRESIDENTIAL POWER: THE POLITICS ct_*
LEADERSHIP p. 42 (19€0).



by a popularly elected governor: the development and
implementation of a coherent overall program; the fixing
of responsibilities in one person; increased efficiency
in government administration; and ;election of agency
heads from the largest pool of qualified persons through
an appointment system.lz/
. Those who advocate a less powerful executive
branch believe that concentrated authority encourages
abuse of power and that decentralizing authority furthers

responsibility in government and responsiveness to the

13 . . ;
voters.—~/ Limitations on the governor's term of office

E/ B. Rich, STATE CONSTITUTIONS: THE GOVERNOR pp. 30-32
(1960); see Bosworth, Policy Making, in THE 50 STATES AND

THEIR LOCAL GOVERNMENTS p. 323-34 (J. Fesler ed. 1967)
[hereinafter cited as THE 50 STATES]:

A governor gets an excellent education
if he takes his role as executive and
pclitical head of the state seriously.
As chief executive he has a special
opportunity to tap the expert knowledqge
in the administrative departments. If
he has a staff of his own to mulitiply
his effectiveness, he nhas an advantage
that nce legislator can match. 2ndé
simply becanse he occupies so con-
spicuous and inflrentizl a position;
intormaticn fiows to lLim Iroa socple
who are served, regulated, and taxed
by the state and, of course, from high
and low participants in the political
process.

13/ ILLINOIS CON CON p. 148.
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and. powers are defended as preventing an accumulation of
political powers through incumbency, and elimination of
the veto power as leaving the representative legislature
free to enact desired laws and policies. These proponents
consider the election of agency heads desirable because it
enables. voters to register their approval or disapproval
of each part of the executive branch.

Experience in the United States has produced a
trend towards a relatively strong executive branch with
executive branch powers concentrated in the governor.

Newer state constitutions have moved in the direction of
modeling the governor's role after that of the President

of the United States by combining in the governor roles as
chief administrator, chief policy maker, legislative leader
and chief governmental spokesman for the people.li/ Revisions
designed to strengthen the office of governor have focu;ed dn:
the election of a minimum number of egecutive officers other
than the governor; the concsolidation of executive agencies
into majocr departments controlled Ly the governor; a
reduction of the number of independent agencies and admini-
strative boards and commissions; an increase in gubernatorial
policy~making powers, sucﬁ as powers with respect to budget;

an increase in gubernatorial authority to appoint and remove

147 McKean, Elections and Political Parties, in THE 50
STATES p. 224.
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administrative heads and to initiate reorganization plans;
and a longer term of office and greater staff aids for the
governor.lé/ In considering the épecific issues discussed
below, the delegates will wish to evaluate whether this re-

cent United States trend offers any useful guidance for the

particular circumstances and aspirations of the new Commonwealth.

IT. SPECIFIC ISSUES FOR DECISION

This section examines each of the major alterna-
tives available with respect to the two basic policy issues
discussed above. Section A describes the various kinds of
powers that the Constitution may vest in the executive
branch. Section B describes the alternatives with respect
to organization of the executive branch and allocaticn of
powers within it.

A. Powers of the Executive Rrancii

All 50 state constitutions and the Puerto Rico

constitution contain one or both of the following general

declarationc: "The execulive power of the State sghall be

vestal in g governor'; or "rthe governer chall be respensibie
N

15/

Legislative Reference Bureau, HAWAII CONSTITUTIONAL
CONVENTION STUDIES, ARTICLE IV: THE EXECUTIVE BRANCH OF

GOVERNMENT p. 3 (1968) [hereinaftér cited as HAWAII STUDIES].
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16/

for the faithful execution of the laws." In addition,
each constitution grants certain specific powers to the
executive branch or governor. Althouﬁh a governor plays
many roles not mentioned in the constitution, this consti-
tutional granting of specific powers defines the relative
strength. or weakness of the governor.EZ/ This section of
the paper describes five traditional kinds of powers that
the Commonwealth Constitution may grant to the executive
branch and the governor: (1) the veto power; (2) other
powers that directly involve the legislative process;

(3) powers that affect the judicial process; (4) admini-

strative powers; and (5) military and emergency powers.

16/ No constitution makes clear whether these broad state-
ments provide an independent source of gubernatorial pcwer

or only encompass those specific duties enumerated elsewhere
in the constitution., The leading cases on Presidential power
do nct provide any useful guidance. 1In Youngstown Sheet & ’
‘Tube Co. v. Sawyer, 343 U.S. 579 (1952) (the Steel Seizure
Case), the Court rejected the President's argument that he
had "inherecnt power" to seize the nation‘s steel mills tc
avoid a strike disruptive of the national safety and well-
being. Dissenters in that case, however; took a contrary
view and emphasized acticns taken by Presidentc from
Wachington to Truman in recponse to emerdgency situaticns
without specific censtitutional or statutrery c¢uthority.

A. Howard. COMMENTARIES ON THE CONOTLTUTLON OF VIRCINIA,

B sl

vol. 2, pp. 587-88 (1974).

17/ The enumeration of too many specific powers in the
constitution may be construed to limit the governor's
exercise of additional powers. See National Municipal
League, MODEL STATE CONSTITUTION art. II, § 2.01 and
Comment pp. 36-38 (6th rev. ed. 1968) [hereinafter cited
as MODEL CONST.].
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The decisions the Convention makes with respect to each of
these kinds of powers will determine the general character
of the executive branch and its powéer relative to each of

the other branches of government.

1. The veto power

The veto power permits the governor to reject a
bill‘passed by the legislature and to prevent it, at least
temporarily, from enacting the bill into law. An accepted part
of the American political system, the United States Con-
stitution, the Puerto Rico constitution, and every state
constitution except that of North Carolina provide for an
executive veto power. The extent to which the Commonwealth
Constitution provides for a veto power is one of the Con-
vention's most important decisions. In considering this
issue, the delegates should focus on the different kinds of
veto powers and their purposes, the range of their possible
uses, the applicable time limitations, and the vote re-
quired for any overriding of the veto by the legislature.

a) Cypes and purpose

There are four types of veto power currently in
Gse 1a the Unilted Siates: Lhe denerali veto; the pocket
veto; the conditional veto; and the partial (or item) veto.
These differ as to the scope of the governor's authority,
the timing of its exercise and the procedures for com-
municating the governor's views to the legislature. Each

of the constitutions authorizing the veto power ingiudes
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provision for the legislature to reaffirm its position
and override the governor's veto by a specified vote of

its members, typically more than a simple majority.iﬁ/

The interplay between the executive and
legislative branches of government required by these
constitutional provisions best reveals the underlying
purpose of the veto power. Although traditionally viewed
as a means for checking legislative errors or excesses, the
veto is even more important as a mechanism for ensuring
collaboration between the executive and legislative
branches in the legislative process. The availability of
the veto power compels the legislature to consider the
"governor's views when enacting legislation. The threat
implicit in the veto power -- rather than its actual exer-
cise -- often enables the governor to persuade the legis-
lature to accomodate executive branch policy. At the sam;
time, the governor must rely on the. legislature to enact
bille supporting executive branch policies and must there-
fore exercise scome restraint and discretion in the wielding

19/

of this significant constituticnal power.--=

18/ An absolute veto, the effect of which could not be over-
come by any legislative action, is theoretically possible.
No state or other constitution in the American :system
provides for such an extraordinary veto power.

19/ Bosworth, Policy Making, in THE 50 STATES p. 333.
¢

-

re
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b) Use of veto powers

These various types of veto power can be vested
in the executive branch singly or'in any combination.gg/
The Constitution can vest any or all of these veto powers
in the executive branch simultaneously for all types of
bills; or it can match specific types of veto powers with
specific types of bills (for example, an item veto for bills
authorizing appropriation of funds). Examination of some
of the available alternatives and current practice in the

United States may assist the Convention in deciding what

is appropriate for the Commonwealth.

20/ For example, the Virginia constitution gives the
following options to the governor when presented

with a bill passed by the general assembly: (1) he may
sign the bill; (2) he may return it with his objections,
that is, veto it, after which only a two-thirds vote in
each house can override the vetc; (3) he may veto specific
items in an appropriations bill; (4) he may, without
vetoing a bill, return it with suggested amendments, upon
which the assembly, by ordinary majorities, may either
accept or reject Lhe amendments and-return the bill once
agair tn the governor; or (S) he may allow a bhill to die by
pocket veto if the assembkly, by final adjournment, has
prevented his returning the bill within seven days. In

all other cases, if the governoer dees not return a bill
within seven days of itis presentation to him, il becomes
low as if£ he had signed ii. VA CONBT. art, V, § 5,

The Idaho constitution dgrants the governor a general
veto subject to overridey and an item veto subject to
override for appropriations bills. IDAINO CONST. art. IV,
§§ 10-11.

The Puerto Rico constiltution grants the governor the
same veto powers as Idaho, with the additional power to
reduce items in appropriations bills. P.R. CONST. art. III,

§§ 19-20. s
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1) General veto. The general veto

requires the governor to consider each bill as a whole

and either sign it, even though he may disagree with parts
of it, or veto it, even though he may agree with it in
large part. The United States Constitution and every
state constitution except North Carolina authorize this
21/

form of veto power.

ii) Pocket veto. The pocket veto per-

mits the governor to proceed by inaction on a bill passed
close enough to the end of the legislative session so that
the time limit for signature or veto expires while the
legislature is not in session. If the governor leaves
“the bill unsigned, it does not take effect.

Less common than the general veto, the pocket
veto 1s permitted by the United States Constitution and
the constitutions of 17 states.gg/ Use of the pocket veto

is on the decline because it allows the governor to veto a

-
bill withcut taking a public stand for oir against 1t.i§/

21/ e.g., ALAS. CONST. art. II, § 153: HAWAII CONST. art.
TI1, ¥ 17: P.®. CONSY oart. Tit, § 15

22/ Legislative Drafting Research Fund of Columbia
University, INDEX DIGEST OF STATE CONSTITUTIONS p. 612
(2d ed. 1959) and pp. 171-72 (Supp. 1971) [hereinafter
cited as INDEX DIGEST]. An example of this type of pro-
vision 1is MICH. CONST. art. 1V, § 33.

23/ a possible alternative is to allow a pocket veto but
to require the governor to state reasons for each pocket
veto. ¢
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Some states specifically prohibit use of the pocket veto
by specifying that all bills neither signed nor vetoed by

the governor within the specified time period automatically

24/

become law. Other states use the pocket veto to counter-

act the legislative tendency to pass many bills just prior

25/

to adjournment.== In Hawaii, the governor can exercilse

the pocket veto only when the legislature reconvenes in
special session to consider post-adjournment vetoes. If
the legislature chooses not to override the initial veto

and instead alters the bill, then the bill dies if the
6/

governor fails to sign it within the required time.g—

The New Jersey constitution has a similar provision.gl/

iii) Conditional veto. The conditional

28/

veto appears in the constitutions of four states.—

This

zﬁ/ E.g., ALAS. CONST. art. II, § 17; MONT. CONST. art. VI,
§ 10 (revised in 1972 to eliminete the pocket veto); MODEL
CONST. art. IV, § 4.16. Many states give the govaernor a
shorter time period (e.q., 10 days) when the legislature

is in session, and a longer time period (e.g., 30 days)

to consider the mass of legislation passed at the close

of a legislaiive session- Sez § 1(c) below. The Conven-
tion's dccisjion on this matter will depend on the type of
legislative sossions it creates. See BRIEFING PAPER NO. 3:
THE LEGIBLATIVE ERANCH Grf CGVERNMEwag ITD)(Z).

5/

[\

E.g., VA. CONST. art. V, § 6.

> |
~

HAWAII CONST. art. III, § 17.
27/ N.J. CONST. art. V, § 1, ¢ 14(b) (3).
28/

These states are Alabama, Massachusetts, New Jersey
and Virginia. Some states use the conditional veto on
an informal basis.
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power permits the governor to return a bill to the legis-
lature with a recommendation for chapges. The legislature
can accept the recommended changes, return the original
bill to the governor subject to approval or veto by the
governor, or force the original bill into law by the extra-
ordinary majority vote required to override a veto. The
conditional veto facilitates negotiation and accomodation
between the governor and the legislature. On the other hand,
the legislative process, coupled with a general veto power,
29/

incorporates a similar give-and-take.==

iv) Partial (or item) veto. The partial

or item veto permits selectivity in a different way than

the conditional veto. The governor can veto specific
sections, items or riders in the legislation and permit

the remainder of the bill to become law. During the period
that the legislature considers the possibility of overriéing'
the selective veto, the remainder of the bill dlready oper-
ates as law. The advantage of the partial veto is that its
use aveids rejection of a whelz Lill (as under 2 generai

veto) when only specific oarts are at issue. The principal

29/ If the governor has a general veto power, in most
cases he will communicate formally or informally to the
legislature his views on a prospective bill. This gives
the legislature the opportunity to modify a bill before
its passage and presentation to the governor. If the
governor opposes a bill as passed and exercises the veto
power with respect to that bill, constitutions typically
regquire the governor to l1ssue a messade stating the
reasons for the veto. The legislature then has the option
of passing a new bill that conforms with the governor's
proposal or of trying to override the veto on the original
bill.
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disadvantage is the increased authority of the governor
armed with a partial veto power to disrupt a legislative
consensus that might have resulted'from bargaining on a
number of issues.ég/

Most state constitutions include some type of
partigl or item veto. The most common provisions, found
in 42 constitutions, permits the governor to veto items

1/

in appropriation bills.g— A related and even more power-
ful type of veto allows the governor to reduce the amounts
of specific items in appropriation bills. Seven states and
Puerto Rico vest this power in the governor.gg/

The state of Washington has a unique provision

that permits the governor to veto sections in any kind of

— Some legislators may have voted for a bill containing pro-
visions they opposed as a compromise because it includes speci-
fic provisions they favcred. If the governor can delete speci-
fic provisions; he can defeat the nature of the compromise.

23/ E.q., ILL. CONST. art. IV, § O; VA. CONST. art. V, § G.

/. . . .. . ,
32, These states are Alaska, Califcrnia, Hawaii, Illinois,
Massachusetts, New Jersey and Pennsylvania. The Hawaii pro-
wvizlon stetes:

[The governor] may veto any specific item
or items in any bill which appropriates
money for specific purposes by striking

out or reducing the same; but he shall veto
other bills, if at all, only as a whole.

HAWAII CONWNST. art. III, § 17.
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bill.éé/ This type of veto power permits the governor to

rid bills of non-germane riders. If, for example, a rider
approving a public works project for a particular town is
attached to an appropriation bill for public works in the
state, the governor can veto the rider without endangering

or delaying the main bill.éﬁ/ This type of veto is not limited
to non—defmane riders, however, and would give the governor the

broadest authority to influence legislation for the Commonwealth.

c) Applicable time limitations

The Constitution can allow the governor any length
of time to consider bills passed by the legislature. 1In de-
ciding what length of time to establish, the Convention
might consider different provisions for bills given to the
governor (1) during the legislative session, (2) during the
last days of the legislative session, and (3) after adjournment
of the legislative session.

A longer time period gives the governor more time
to consider bills and ceonsult with his administrative derart-
ments or attorney general. It alse facil:itates compromise

with the legislature en a revigsad bill and gives members of

—" The Washington provision permits the governor to object

to one or more sections of a bill while approving other portions
of the bill. WASH. CONST. art. III, § 12 (amended by initiative
in 1976 to éliminate the governor's power to veto items in a
section of a bill).. The Oregon constitution permits the governor
to veto "any provision in new bills declaring an emergency. . . <"
ORE. CONST. art. VvV, § 1l5a.

34/ The adoption of a "single subject" rule with respdet to
legislative bills makes the inclusion of irrelevant material
in bills less likely and might reduce the utility of an unre-
stricted partial veto. This alternative is discussed in
BRIEFING PAPER NO. 3: THE LEGISLATIVE BRANCH OF GOVERNMENT

§ II(D)(3).
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the public additional time to express their views. Because

the bulk of legislative measures are passed at the end of a

legislative session, a sufficient time period for consideration

becomes increasingly important towérd the end of a legislative

session and after adjournment. For bills given to the governor

at or after adjournment of the legislature, the Convention's

deci;ion as to whether unsigned bills become law or are

subject to the "pocket veto" will affect the Convention's de-

cision here.éé/ If unsigned bills become law, it is important

that the governor have sufficient time to consider each bill.
The time given the governor for the consideration

of bills varies among the states. During the legislative

session, the governor has only three days in nine states;

five or six days in 25 states; 10 days in 12 states and

Puerto Rico (and under the United States Constitution); 14

days in Michigan; and 15 days in Alaska. The recently revised

Illinois constitution gives the governor 60 calendar days o

36/

consider bills.— After adjournment of the legislativ

il

cses-
sion, about three-fcurths of the state constitutions provide
for a definite period to act on & bill that ranges from three
to 45 days. The governor of Haw~ii has 128 days to consider
bills presented 10 or more days before the adjournment of

the legislature at the €nd of the session, and 45 days for

35/ The alternatives with respect to legislative sessions are
discussed in BRIEFING PAPER NO. 3: THE LEGISLATIVE BRANCH OF
GOVERNMENT § II (D) (1).

s
38/ 111. consT. art. IV, § 9(b). ’
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bills presented less than 10 days before such adjournment

or presented after adjournment.él/

The Model State Constitution allows 15 days for

consideration of bills presented to the governor while the
legislature is in session. If the legislature is in recess
or adjourns during the 15-day period following presentation
of a bili, then the governor has 30 days to consider the
bill.ég/ The trend in new and revised constitutions is to
lengthen the period during which the governor may act on
legislative bills, both before and after adjournment of the
39/

legislature.

d) Vote required for legislative override

The Constitution should specify the vote required
for any legislative override. The alternatives available to
tﬂe Convention range from a majority of a quorum to an extra-
ordinary majority of all elected members. To override an un-
conditional veto, all states reqﬁire a number of favorable
votes in excess cf the number required to pass the legislation
initially; thus the level of the extraordinary majiority re-
quired to override depenés on the number of lecislative votes

needed *0 pdSa « bill in tha 2

H.

t place.

{5

4
a

The formulae adopted by the states include:

37/ HAWAII CONST. art. III, § 17.
38/ MODEL CONST. art. IV, § 4.16.

39/ council of State Governments, MODERNIZING STATE #
CONSTITUTIONS: 1966-1972 p. 21 (1973).
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o two-thirds of the elected membership 40/
(required by 23 states and Puerto Rico) ;—=

o two-thirds of the members present and
voting (required by 15 states);

o three-fifths majority of the elected
members (required by four states);

o three~fifths majority of the members
present and voting (required by one state);

o simple majority of the elected members
(required by six states).

The larger the extraordinary majority required to override,
the stronger the executive veto power becomes.ii/

A second common constitutional provision with re-
spect to the legislative override of vctoes permits post-
adjournment legislative sessions to deal with vetoes. If
the legislature meets for a limited period and is unable to
reconvene in special session after adjournment, thcen post-
adjournment vetoes by the governor are final. Three alter-

natives might change this: (1) the Constitutiorn can provide

for continuous legislative sescions interrupted by recesses

~

so that legisiative leaders can reconvene the r

lature at any time to reconsider vetoed billis;

leqiclature ran he vrr~vided with the generzl power to

40 . .

40/ In Alaska, to override vetoes of most bills requires a
two-thirds majority, but to override vetoes of revenue and
appropriations bills, including item vetoes, requires a vote

of three-fourts of the clected members. ALAS. CONST. art. 11,
§ 16. :

41/ Different types of veto power can be coupled with different
override requirements to balance the strengths and weaknesses
of each type of veto power. E.g., ALAS. CONST. art. II, § 1l6.

42/ The Model State Constitution suggests this alternative.
MODEL CONST. art. IV, § 4.08.
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reconvene in special session; or (3) the legislature can

be authorized (or required) to reconvene itself for the

sole purpose of considering post-adjqufnment vetoes.éz/

2. Other powers that directly involve
the legislative process

Powers other than the veto power that directly
affect the legislative branch can be vested in the execu-
tive branch. Some of the more important such powers re-
late to: reapportionment; budget; and an annual address
that includes recommended legislation.iﬁ/ This section
of the paper sets out the principal considerations with

respect to each of these possible executive powers.

a) Reapportionment

If members of the lower house of the Commonwealth
legislative branch are elected by district, they must repre-
sent districts of approximately equal numbers of residents.

As time passes, changing population concentrations in the
Northern Marianas may r;quire reapportionment .of the lower
house. Vesting responsibility for perindic reapporticnment

in the governor has the advantage of taking the responsibility

-

away from Jegislators whose personal pelitical carzer

w

ML

e
ek I

(5]

43/ The alternatives with respect to legislative sessions
are discussed in BRIEFING PAPER NO. 3: THE LEGISLATIVE
BRANCH OF GOVERNMENT § II(D) (1l).

44/ Governors in many states also play major roles in calling
and designating the agendas of special legislative sessions,
and in a few states the governor fills legislative vaqgncies.
These subjects are discussed in BRIEFING PAPER NO. 3: - THE
LEGISLATIVE BRANCH OF GOVERNMENT §§ II(D) (1), II(C) (3).
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be affected by reapportionment. A detailed discussion of
the considerations with respect to apportionment is set out
in Briefing Paper No. 3: The Legisiative Branch of Government.
b) Budget

Government cannot survive without the power to
raise funds and cannot achieve its maximum usefulness unless
it uses these funds efficiently.ié/ Fiscal management,
broadly defined, is the process of making and carrying out
decisions with respect to the use of these funds.

Fiscal planning has three levels: 1long-range
planning for a period of years; preparation of a budget
for each fiscal period; and appropriating funds for specific
programs enacted by the legislature. The budget 1is the
financial plan for governmental activities for each fiscal
period. It may consist of a concise balance shect, record-
ing income and expenditures, or may include & lenghty énalyl
sis or plan based on needs and anticipatcd 1esources.

Seeking to bring order and discipline into financial

planning, states throughiout the twentieth ceutury have vested

ct

increasing contrcl of the hudget in the executive branch and

especially in the governor.ié/ Because the budget directly

45/ BRIEFING PAPER NO. 10: TAXATION AND FINANCE contains

a discussion of raising funds through various types of
taxes and debt instruments.

46/ Richards, Half of Our Century, in THE 50 STATES pp. 80-
81; Bosworth, Policy Making, in THE 50 STATES pp. 3%4-25;
Willbern, Personnel and Money, in THE 50 STATES pp. 391-92;
HAWAII STUDIES p. 55; ILLINOIS CON CON pp. 169-70.




- 26 -~

reflects public policy priorities and goals, vesting the
responsibility for preparation and control of the budget
in the governor significantly expands the governor's role

47/

as policy leader. One authority writes:

[A]lmost universal among the states,

[the executive budget] has given the

~ governor the opportunity to take the

initiative in the most encompassing

set of policy decisions that a legis-

lative session makes. Budget decisions

are, on a more general level, decisions

on the general scale of state

act1v1ty 48/

The budget sequence entails the preparation of
budget requests, the review of these requests, the formula-
tion of the proposed budget by either the executive or the
-legislature, and review of the budget -- all leading to the
enactment of appropriation bills by the legislature Two types
of constitutional provisions shape the governor's role with
respect to the budget: those fixing responsibility for v

preparation of a proposed budget and those vesting control

over the final budget. 1In additicn to addressing these two

47/ Richards, lalf of Our Century, in THk 53 STATES p. BO.
Virtually all state constitutians give rocponsikility for
fiscai management to the legislature, either explicitly
(e.g., ARK. CONST. art. XVI, § 2; COLO. CONST. art. X,

§ 2; | N.D. CONST. art. XI, §§ 174, 176, 181) or implicitly
by silence (e.g., ALAS CONST. art. IX, § 13; FLA. CONST.
art. VII, § 1; OHIO CONST. art. XII, § 5 (provisions allow-
ing for taxation or expenditures only "pursuant to law")).
Detailed constitutional provisions on budget procedure and
organization preempt legislative authority in this area

and restrict legislative discretion.

E
48/ Bosworth, Policy Making, in THE 50 STATES p. 324.
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major areas, the Convention may also wish to address
certain matters related to the budget calendar.

i) Budget preparation. The Convention

has four alternatives with respect to vesting responsibility
for preparation of the budget: (1) the governor can be
given“sgle responsibility; (2) the governor can share the
responsibility with an executive agency; (3) the governor
can share the responsibility with the legislature; or
(4) the governor can prepare the budget as a member of a
group of other elected officials or members of the

49/
legislature.

As noted above, the modern trend is to assign
budget preparation to the governor. The governor formu-
lates the budget in 43 states and Puerto Rico. Executive
budget preparation permits the governor to identify state
needs and resources systematically and comprehensively.: The

50/
Model State Constitution provision exemplifies the trend.

45/ These alternatives derive from an i1ndex ot governors'
bHudget powers set out in Schlesigner, A Coamparison of the
Relative Positions of Governors, in THE AMEKRICAN CCVERNOL
op. Llde--47.

50/ MODEL CONST. art. VII, § 7.02 provides:

The governor shall submit to the legis-
lature, at a time fixed by law, a bud-

get estimate for the next fiscal year
setting forth all proposed expenditures

and anticipated income of all departments
and agencies of the state, as well as a
general appropriation bill to authorize #
the proposed expenditures and a bill or )
bills covering recommendations in the
budget for new or additional revenues.
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The second alternative involves an independent
agency with expert staff to advise the governor and to
have continuing responsibility for preparation of the
budget. A governor with sole responsibility for prepara-
tion of the budget would appoint his own budget staff.31/
Creating\a special staff agency may have the disadvantage
of weakening the governor's control over the budget, and
thereby strengthening other government agencies and the
legislature at his expense. This would be especially
likely if the head of this agency were elected.ég/ Only

in Mississippi and South Carolina does the governor share

responsibility for preparation of the budget with another

53/

-agency.—

Legislative preparation of the budget has his-
torical precedent in most states. Departments and agencies
would make up their requests for appropriations without

consulting one another and submit them to the legislature,

51/

Bosworth, Policy Making, in THE 50 STATES p. 325.

4
52; Sharkansky, Agency Requests, Gubernatcrial
Support. and Budget Success in State Legislaturaes, in

THE AMERICAN GOVERNOR pp. 182-83.

33/ council of State Governments, BOOK OF THE STATES
1976-77 pp. 124--27 (1976) [hereinafter cited as BOOK OF
THE STATES]. -
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whose members would also introduce their own special
appropriation measures. The legislature would then
consider the requests one after anéther, with little
regard for any relationships among the requests.éi/

This procedure led to public and legislative confusion

in determining the total cost of government and hindered
the development of comprehensive fiscal planning.ég/ With
the federal practice as a guide, most states have shifted
budget preparation authority to their governors,éé/ and
permit the governor great latitude in carrying out that

function.

ii) Control of the budget by the

executive branch. The Constitution may include provisions

that control the use of appropriated money after submission
57/
of the budget. One requires the governor to submit a

general appropriation bill to authorize the expenditures

54/ Richards,; Half of Cur Century, in THE
Willbern, Personnei and Money. in THE 5

55/ HAWAII STGDIES p. 55.

L6/ Federai budget and Accounting Act, codified in 31 U.S.C.
ch. 1 (1970) as amended (Supp. V, 1975).

57/ The item veto is also a means to increase the governor's
control of the budget. See § II(A) (1) (b) above.
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proposed by the budget along with a bill or bills
covering recommendations in the budget for new or ad-
ditional revenues.ég/ This kind of pgovision, found in
most new and revised state constitutions, including the
Puerto Rico constitution, makes the governor responsible
not only .for preparing a budget but also for preparing

a recommendation for financing it.

The Constitution can also prohibit action on

appropriation bills originated by the legislature prior to

§§/ P.R. CONST. art. 1V, § 4:

[The Governor] shall present to

the Legislative Assembly, at the
beginning of each regular session,

. « . a report concerning the state
of the Treasury of Puerto Rico and
the proposed expenditures for the
ensuing fiscal year. Said report
shall contain the information neces-
sary for the formulation of a program
of legislation.

ALAS. CONST. art. IX, § 12:

The goveriicr shall submit to the
legislature, at a time fixed by law,
budget for the next fiscal year
setting forth all proposad expendi-
turcs and anticipate’ income of alil
departments, offices, and agencies
of the State. The governor, at the
same time, shall submit a general
appropriation bill to authorize the
proposed expenditures and a bill or -
bills covering recommendations in the
budget for new or additional revenues.

The Model State Constitution has a similar provision.
MODEL CONST. art. VII, § 7.02. s




- 31 -

passage of a general appropriations bill either in the form
proposed by the governor to implement his executive budget
or as amended by the legislature.ég/ This unusual kind

of clause encourages the legislature to act promptly on the
governor's requests. It also contributes to an integrated
financial structure by requiring the legislature to review

fiscal matters as a whole before turning to special programs.

iii) Annual vs. biennial budget. The

Convention must also consider what term the budget will
cover. Two common systems are the annual budget, which
requires preparing and enacting a budget for each fiscal

year, and the biennial budget, which requires preparing

59/ E.g., HAWAII CONST. art. VI, § 5:

[N]o appropriation bill, except bills
recommended by the governor for im-
mediate passage, or to cover the
expenses cf the legislaturs, shall

he passed on final reading until the
bill authorizing operating expendi-
tures for the ensuing fiscal biennium,
to ke known as the general appropria-
ticns bill, shall have been transmitted
to the governor.

Eight other state constitutions include similar provisions:
Arkansas, California, Maryland, Massachusetts, Michigan,
Missouri, New York and West Virginia.
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60/
a budget for a two-year period.

The annual budget increases the flexibility of
government to meet its needs. A yearly budget-making
process also requires increased interaction between the
executive and legislative branches, which may lead to
more defiqite and clearly stated governmental policies.
The biennial budget, on the other hand, reduces the time
and labor spent in preparing the budget and, more importantly,
encourages long-term planning.

The Convention may select a hybrid of the two
approaches. A biennial budget can be subject to annual
review upon request of the governor, or the Constitution
€an requlire the governor to submit a budget covering a
two-year fiscal period while restricting the legislature
to appropriating funds for one fiscal year at a time.
These approaches seek a compromise between the need for
long-range planning and the need for flexibility to meet
prassing needs.

In all likelihood, the Convention's choice

with respect to these alternatives will depend on its

60/ Under either approach it is necessary to fix the date
the fiscal year begins and the date for submission of the
budget for approval. Although a few constitutions specify
the dates, most states set them by statute. HAWAII STUDIES
pp. 58, 119-21. A newly elected governor who must present
a budget to the legislature within a few weeks of taking
office faces a serious problem. Allowing the governor-
elect to appoint budget advisers who can start work segyeral
weeks before the inauguration helps solve the problem, -as
does allowing the governor-elect to call budget hearings
during the same period. Bosworth, Policy Making, in THE

50 STATES p. 325. '
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decision on the timing of legislative sessions. States
with annual legislative sessions typically use an annual
budget, and states with biennial legislative sessions
typically use a biennial budget.gl/

c) Annual address

The Constitution can require the governor to
speak to the legislature at the beginning of each regular
session on the affairs of the Commonwealth and present his
recommendations for legislative action. The governor also
may be permitted to address the legislature at other times.
Such a provision, like the veto power, directly involves
the governor in the legislative process.

All 50 state constitutions and the Puerto Rico
constitution contain a provision for a governor's annual
address to the legislature. In practice, most governors
support recommendations for approriate legislative action
with drafts of biils embodying proposed policies. The Model

. . o 62/ ) . .
State Ccnstitution—2’ and some newer state constitutions

61/

—' Twenty-nine states, Puerto Rico and the federal govern-
ment presently have an annual budget. E.g., Alaska, Con-
necticut, New Jersey and New York. BOOK OF THE STATES

pp. 124-27; 31 U.S.C. ch. 1, § 11 (1976). Many of the 29
states, following the trend to annual legislative sessions,
have adopted the annual budget system since 1950. HAWAII

STUDIES p. 56. Twenty-one states use a biennial budget.
BCOK OF THE STATES pp. 124-27.

62/ MODEL CONST. art. V, § 5.03. '
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also provide for delivery of messages by the governor at

times other than the opening of the legislative session.éé/

3. Powers that affect the judicial process

Two types of powers that the Constitution can
vest in the executive branch affect the judicial process:
the appointment power and the clemency power.

a) Appointment power

Eight state constitutions give the governor
the power to make judicial appointments. This is similar
to the power of appointment given the President by the
United States Constitution. A discussion of alternative
methods of selecting of judges is contained in Briefing
‘Paper No. 4: The Judicial Branch of Government.

b) Clemency power

Nearly all state constitutions make provision
for pardon of persons convicted of criminal offenses.
The principal issue raised by executive clemency is

whother this power should ke vested in the governor alone,

— . —a——

63,/

22" §.g., MICH. CONS?. art. V, § 17:

The governor shall communicate by
message to the legislature at the
beginning of each session and may
at other times present to the
legislature information as to the
affairs of the state and recommend
measures he considers necessary or
desirable.

Twenty-seven states provide for governor's messages f#om
time to time. E.g., HAWAILI CONST. art. IV, § 5; N.J. CONST.
art. v, § 1, % 12. )
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shared with other boards or agencies or delegated com-
pletely to other boards or agencies. The Convention must
also decide what crimes, if any, shbuld be excluded from
the clemency power. The Convention has the option of
authorizing the legislature to restrict the governor's
clemgngy power. It can also empower the legislature to
regulate the manner of applying for executive clemency.
Finally, in addition to the traditional clemency powers,
the Convention can give the governor the power to remit
fines and forfeitures.

Executive clemency provides the governor with
the power to alter unduly harsh results in individual
cases. The general power to pardon may be exercised so
as to grant absolute, limited (such as removal of a legal
disability resulting from conviction) or conditional
pardons. It may also include a reprieve that postpones
the execution of a sentence, and commutation which permits
the substitution of a lighter penalty for the one given by
the court.

Most state constitutions (including recently
revised ones such as those 1in Michigan and Montana) vest

responsibility for the clemency decision solely in the



- 36 -

64/

governor.— The Model State Constitution takes another

view:

[Iln addition to legal and

political considerations, the

granting of pardons involves cam=

plex judgments of a correctional

and behavioral nature and chief
executives are neither trained to
exercise such judgment nor can they

be expected to have any special inter-
est in doing so. Hence, this Model
expresses the view that a state consti-
tution should leave the matter to legis-
lative development. While recognizing
clemency powers to be executive in
nature, the section permits the governor
to delegate them "subject to such pro-
cedures as may be prescribed by law."
This will leave room for the creation
of such expert or professional boards

or agencies to deal with matters of
clemency as may be appropriate.65/

64/ g

§ 12; ALAS. CONST. art. IITI, § 21:

Subject to procedure prescribed by

law, the governor may dgrant pardons,
commutations, and reprieves, and may
suspend and remit fines and forfeitures.
This Power shall not extend to impeachment.

-

Iy
State Constituticn provisicn on clemency states:

The Couvernor ziall haves power to
grant reprieves, commutations and
pardons, after conviction, for all
offenses and may 'delegate such powers,
subject to such procedures as may be
prescribed. by law. :

MODEL CONST. art. V, § 5.05.

.g., MICH. CONST. art. V, § 14; MONT. CONST. art. VI,

EL CCONST. art. VYV, §5.05 (Comment), ». 70. The Model
- t
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A middle ground, adopted by about 15 states, is for the
governor to share the clemency power with a board of pardons
or executive council.éé/

The Convention can exclude specific crimes from
any exercise of executive clemency. For example, a majority
of states exclude cases involving impeachment.él/

A few states allow the legislature to restrict
the governor's clemency power by law. The legislature
regulates the manner of applying for clemency in about one-
half the states.ég/

4. Administrative powers

The most important powers that the Constitution
can assign to the executive branch, other than those di-
.rectly affecting the other branches of government, con-
cern the administration of the Commonwealth's business.

v

State constitutions typically distinguish between policy- ’
making employees (the few supervisory officials in each
govarnment department) and ministerial employees (the rest
of those employed by the department). The principal

decislions for the Convoniion in this area involve the

definition of policy-making employees and provisions for

66/ E.g., N.D. CONST. art. III, § 76; TEX. CONST. art. IV,
§ 11.

81/ Such provisions appear at ALAS. CONST. art. III, § 21;
MICH. CONST. art. V, § 14; N.J. CONST. art. V, § 2, ¢ 2;
TEX. CONST. art. IV, § 11. *

8 .
$8/ B.g., ALAS. CONST. art. III, § 21; CAL. CONST. art. V,
§ 8; HAWAII CONST. art. IV, § 5. :
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the appointment and removal of those employees and
non-policy-making employees.

a) Appointment and removal of policy-
making employees 69/

The Convention has a number of alternatives with
respect to the definition of policy-making employees. One
possible definition, recommended by simplicity, would in-
clude only heads of Commonwealth agencies and departments.
Another definition might extend the covered group to in-
clude the principal deputy in each agency. A third alter-
native is to let the legislature apply the definition
separately to each agency as individual circumstances
warrant. Once this classification is defined, all
-other government employees are grouped as ministerial
employees. This division of executive branch employees
permits application of different policies with respect to
appointment and removal of the two groups. The advantages_
and utility of this categcrization depend upon the parti-
c¢ular appointment and removal powers vested in the governcr.

i) Appointaent. The alternatives avail-

ahle t¢ the Conventicn ars to: {1} wvoast in the cvovernor

the power to appoint all non-elective policy-making

employees without limitation; (2) provide for a power of

83/ The extent of this power will vary depending on the
Convention's decisions as to which executive offices to

make appointive and which to make elective. See § II§B) (2) (b)
below. )
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appointment from specified lists or pools of qualified
persons; (3) provide a limited or unlimited power of
appointment subject to approval of the legislature or
some other body; (4) vest the power of appointment in
some person or body other than the. governor, either with
or without limitations; or (5) leave the enactment of
standards with respect to qualifications or eligibility
of executive branch officials to the legislature.
Supporters of the first alternative believe that
the power of the governor to appoint and remove those
persons who will have primary responsibility for carrying
out executive policies helps achieve effective control of

the executive department.zg/ The Model State Constitution

.chooses this alternative and provides: "The Governor shall
appoint and may remove the heads of all administrative
departments."ZL/ *

The second alternative arices out of experience

e

with voluntary limitations imposed by govarnorc, usually

'ka

with recpect to iudicial appointuwents. Undar this tvpe of
system, the goversnor may appoint withourt legislative avproval

from a list of qualified candidates submitted by some

70 . . )

70/ Schlesinger, A Comparison of the Relative Positions of
Govgrpors, in THE AMERICAN GOVERNOR pp. 144-46; Willbern,
Administrative Organization, in THE 50 STATES p. 359.

71/ MODEL CONST. art. V, § 5.07. N
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professional or other group.zz/ Supporters argue that this

reduces the number of appointments of unqualified persons
and eases the pressure on the governor to make “"political"
appointments." No state constitutions provide for this
type of system.

. The third alternative, requiring the advice and
consent of one or both houses of the legislature, provides
a forum for examination of a candidate's credentials by the
public as a safeguard against the appointment of incom-
petent persons. The principal arguments advanced in op-
position to such legislative confirmation are: (1) the
governor's political responsibility for his program pro-
vides a sufficient incentive to appoint qualified persons;
(2) the legislature has other means to guard against the
possible harm caused by incompetent appointments; (3) the
necessity of confirmation may compel the governor to make
undesirable concessions in order to obtain confirmation;
(4) the requirement may hamper the governor in atiracting

able persconnel tc adminicter his programs and pvlicics; and

t

{5) the requirement can legad to th

I

appointment on "political

757
1Sy

acceptability" grounds rather than on merit.—

72/ A variation of this alternative allows gubernatorial
appointment subject to review, but not approval, of the
legislature or an expert group. Although the governor re-
tains final appointive control, the review process helps
expose any unqualified appointees.

73/ HAWAII STUDIES p. 33. Advice by and with the conggnt
of the legislature raises the problem of whether to vest
this power in one or both houses of the Commonwealth legis-
lature. This problem is discussed in BRIEFING PAPER NO. 3:
THE LEGISLATIVE BRANCH OF GOVERNMENT § II(A) (2).
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Most states follow this alternative, however, and
provide for appointment by the governor subject to the advice
and consent of one house of the legiélature.zg/ The recently
revised Michigan constitution has a provision on con-
firmation that requires advice and consent for appointments
but defines advice and consent in a way that increases
gubernatorial appointment power:

Appointment by and with the advice and
consent of the senate when used in this
constitution or laws in effect or here-
after enacted means appointment subject
to disapproval by a majority vote of the
members elected to and serving in the
senate if such action is taken within
60 session days after the date of such
appointment. Any appointment not dis-
approved within such period shall stand
confirmed.75/

This provision has the advantages of promoting economy (as-
suming the majority of appointments 1s approved without

significant debate) and allowinyg appointments when the ' '

74 , ‘ ,

14/ Upper house: HAWAII CCRST. art. IV, § 6; MONT. CONST,
art. Vi, § 8; N.J. CONET. art. V, § 4, 91 2. Lower

house: ALAS. CONST. ari. 177, § 25: YA. CONST, art. V, § 10:

Except zo5 may be othecrwise provided in
thisy Congtituticon, Lh2 Zovaraor stall
appoint each officer serving as the head
of an administrative department or division
of the executive branch of the government,
subject to such confirmation as the General
Assembly may prescribe. Each officer ap-
pointed by the Governor pursuant to this
section shall have such professional quali-
fications as may be prescribed by law and
shall serve at the pleasure of the Governor.
3
75/ MICH. CONST. art. V, § 6. ‘
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76/

legislature is not in session.— On the other hand, it
is a relatively untested approach.

The fourth alternative wopia vest all or some
part of the power of appointment in a body other than the
governor. The legislature could make the appointments, or
a board made up of legislators, judges or respected
members of the community could do so. This might promote
the non-partisan appointment of qualified persons to key
posts within their fields of expertise. On the other
hand, it could result in the simultaneous placement of
persons with conflicting ideas or personalities in positions
of authority, causing clashes with the governor and contro-
versy within the executive branch. Perhaps for this reason,
no state appoints high-ranking executive officials in this
manner.

1i) Removal. In the United States at

the state level, the power to remove officials generally

71/

does not inhere in the right tc uappointk. Theretore,

7%/ .

— The Puerto Rico constitution has a special provision.
for appointments made while the legislatur2 is not in }
session:

[The governor] shall have the power

to make appointments while the Legis-
lative Assembly 1is not in session.

Any such appointments that require the
advice and consent of the Senate or of
both houses shall expire at the end of
the next regular session.

P.R. CONST. art. IV, § 4.
77/

—' A. Howard, COMMENTARIES ON THE CONSTITUTION OF VIRGINIA,
vol. 2, p. 634 (1974).
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the Convention should specifically provide for a power
of removal in the Constitution.zg/ The alternatives for
the Convention are to: (1) have all appointed officials
serve at the governor's pleasure permitting removal at
any time for any reason; (2) make -some or all appointive
officials subject to removal by the governor with the
advice and consent of one or both houses of the legis-
lature; or (3) make removal dependent on some showing of
cause.

The first alternative is simple and considered
crucial to the governor's role as administrative, program

and policy leader. The Model State Constitution supports
79/

this approach. Another authority states the case for

_an extensive removal power as follows:

The limited removal power of the

governor 1is one of the chief causes

of his inability to control state
administration. Lacking any effective

means of getting rid of inefficient cor
disloyal subordinates, he must neces-

sarily accept their half-hearted service.80/

]
<o

contaln wamoval rroevisicns, the trend Lo foron

constitutions to deal with removal.

/ Although less than cne-half of the state constitutions
r\ E) ?‘15 -~ 3

79/ MODEL CONST. art. V, § 5.07.

80/ . .. X . :

— Public Administration Service, CONSTITUTIONAL STUDIES:
TgE EXECUTIVE DEPARTMENT, vol. 2, p. 11 (1955) [hereinafter
cited as ALASKA STUDIES].
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Only a handful of state constitutions, however, most of
them recently written or revised constitutions, grant the

81/

governor broad removal powers.—=

A related policy decision is whether to create
exceptions to a broad power of removal. The secretary of
state and attorney general are excepted from the New Jersey
provision; once appointed they serve for the full term of

82/

the governor.—= The Hawaii constitution requires the ad-

vice and consent of the senate for removal of the attorney

general.gé/

This kind of exception can encourage more
careful appointments by the governor to certain offices,
and can reduce the possibility of the governor pressuring
those officials into compliance with what they believe to
be bad policies by threatening them with removal from office.
This also supplies a check against excessive concentration of
power in the governor and increases the independence of tﬁe
specified officials.

Apout 15 other ztates grant the‘governcr a re-
moval power based upon some showing cf cause. For exampile;

the Tllinoils constitution stiates:
81/

The Missouri constitution provides that "[alll appointive
officers may be removed by the governor . . . ." MO. CONST.
art. IV, § 17. The Virginia constitution states: “Each
officer appointed by the Governor pursuant to this section

. shall serve at the pleasure of the Governor.™ VA.
CONST. art. V, § 10. The constitutions of Alaska, Hawaii,
Montana and New Jersey also grant the governor broad removal
powers., ALAS., CONST, art, III, § 25; HAWAII CONST. art. IV,
§ 6; MONT. CONST. art. VI, § B; N.J. CONST. art. Vv, § 4,
¥ 2. s

82/ N.J. CONST. art. Vv, § IV, ¢ 3.

83/ HAWAII CONST. art. IV, § 6.



The Governor may remove for incom-

petence, neglect of duty, or mal-

feasance in office any officer who

may be appointed by the Governor.84/
Experience has shown that limiting the governor's removal
power "for cause only" has made it virtually impossible for
the governor to remove a subordinate for policy differences.

The remaining states do not include any removal
provision in their constitutions. Authority to remove
policy-making employees from office in these states derives
from the statutes that establish the various offices and
departments, and provisions vary widely from state to state
and from department to department. The failure expressly
to provide for removal authority can lead to extensive liti-
gation and inevitable uncertainty regarding the governor's

authority over the executive branch.

b) Appointment and removal of . .
ministerial employees

The Convention has four alternatives with respect
10 a constitutional provision with respect to ministarial

employeas. It can: (l) include basic civil service provi-

ions: (?) reguire the legislatuie £ create a central

Yz}

personnel system; (3) authorize the legislature to create
a central personnel system; or (4) omit any reference to

ministerial employees.

84/ 11L. CONST. art. v, § 10.
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Experts have traditionally urged the creation
of central personnel agencies for goverﬁment employees.gé/
While the legislature clearly has thé‘authority to do so
without specific constitutional authorization, approximately
one-fourth of the states make some provision for a personnel
system in their constitutions. These range from general

86/

directives, as in Alaska,— to detailed provisions, as
in Michigan.gz/ Newer constitutions, if they include a
provision,§§/ tend to include a general one.

A civil service system is a mechanism for or-
ganizing and regulating the government's personnel
function., It provides rules and procedures for selecting
new employees, maraging the advancement of existing
employees and dismissal or retirement. Called "civil
service" because it deals with civilian (not military)
employees, a civil service personnel system also excludes
- popularly elected officials and policy-making (or political)
appointees. _

Civil service systems are agsociated with the
mevit principle in the United Statcs. The merit princing

refers to the use of objective, consistent standards to

-

85/ Willbern, Administrative Organization, in THE 50 STATES

p. 345.

86/ ALAS. CONST. art. XII, § 6: "The legislature shall
establish a system under which the merit principle will
govern the employment of persons by the State."

87/ MICH. CONST. art. XI, § 5.

88/ The Puerto Rico constitution, for example, does not contain
a provision.
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(1) classify jobs according to their duties and responsi-
bilities, (2) determine the abilities of individual em-
ployees, and (3) assign individual employees to jobs
commensurate with their abilities. The system requires
similar training and experience for similar jobs and a
single salary for employees who are similarly situated.
Advagcement to higher level positions is based on ability
and performance. Under a civil service system, employees
can typically be removed only upon a showing that they
are unable to perform their duties or that other specific
grounds for removal exist; the process of removal is fre-
quently complex, lenghty and unsuccessful.

A civil service system devoted to merit and
based on objective standards strengthens the executive
branch in theory by ensuring that capable people will
hold government jobs and that the best qualified employees,
will advance through the ranks. Sometimes in practice,
however, civil service appointees can become entrenched
(becanse of the difficulty of finding adequate grounds
fer their removal)} and may resist changes in executive
branch policy-uwaking, thus weakeniny the governor's control
of the executive branch.-

The Model States Constitution has_a separate

article entitled "Civil Service" that provides:
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The legislature shall provide for
the establishment and administration of
a system of personnel administration in
the civil service of the state and its
civil divisions. Appointments and
promotions shall be based on merit and
fitness, demonstrated by examination or
by other evidence of competence.89%/
While the Convention might consider a similar constitutional
provision, unique circumstances in the Northern Mariana Islands
might argue against a constitutional provision mandating
strict adherence to the merit principle. A provision that
allows the legislature to provide by law for the appoint-
ment and removal of executive employees not otherwise pro-
vided for in the Constitution would permit greater flexi-
bility in this area. Such a provision might also define
the goal of creating a fair and objective personnel system

without impeding flexibility.

5. Military and emergency powers

Every state except Connecticut makes the governor
commander—-in~-chief ¢f the armed forces of the state. For
example,; the Vircinia consitituticn provides:

The Gevernor snall ke commander—-in-
cnief cf the armcd forces of the

P N — - - ~% b % P ¥ 1.
Commonwealti and ahiall have powe- Lo

83/ MODEL CONST. art. X, § 10.01l. The Model also contains
alternative provisions for a detailed civil service system.
It includes these as a guide for "jurisdictions where the
merit system tradition is not strong or where the establish-
ment of a civil service system is relatively recent. . ., ."
MODEL CONST. art. X, § 10.01 (Comment), pp. 102-03.

s
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embody such forces to repel invasion,

suppress insurrection, and enforce

the execution of the laws.90/

Designating the governor as commander-in—chief subordinates
the military to civil power, assuring the ultimate accounta-
bility to the people of the user of military force. These
powers also provide the governor with the means to respond
guickly to emergencies, disasters and riots.gl/

If the governor is given military powers, the
Convention should consider the possibility of limiting those
powers. Because of their emergency nature, however, only a
few state constitutions attach specific procedural and
functional restrictions to the governor's use of the powers.
The Alaska constitution allows the governor to proclaim
martial law but provides that martial law shall not con-
tinue for longer than twenty days without the approval of
a majority of the members of the legislature.gg/ Three .
states -—- Alabama, Kentucky and Vermont -- rcstrict the
right of the governor to command the state's military
forces in nerscon. Thirty states gqualify the governcr's

power tn command their armed forces with the clause,

0/
1/

== The Puerto Rico constitution, for example, allows the
governor to call out the militia in response to "any serious
disturbance of the public peace." P.R. CONST. art. IV, § 4.

Ve

VA. CONST. art. V,'§ 7.

O

92/ ALAS. CONST. art. III, § 20.
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"except when they shall be called into the service of the

United States."gé/

The Constitution might give the governor the
authority to provide for the continuity of government in
the case of emergency. For example, the Puerto Rico

constitution states:

In case of invasion, rebellion,
epidemic or any other event giving
rise to a state of emergency, the
Governor may call the Legislative
Assembly to meet in a place other
than the Capitol of Puerto Rico,
subject to the approval or disapproval
of the Legislative Assembly. Under the
same conditions, the Governor may,
during the period of emergency, order
the government, its agencies and instru-
mentalities to be moved temporarily to
a place other than the seat of the
government. 94/

The Montana constitution authorizes the legislature to
enact laws to ensure the continuity of government during

a period of emergency.gé/

B. Organizaticn of the Executive Branch

After the Cnonvention has considered what powers

to vest in the exrecutive branch, i

et

must design the execu-

i e 1 N = . [,
tive branch in a w2y thal

oLl
th

s
iy

(T

17Aakion

——t

ilows ¢ftectoive uti

L

4

22/ E.g., UTAH CONST. art. VII, § 4; WASH. CONST. art. III,
§ 8. See also IDAHO CONST. art. IV, § 4.

94/ p_R. CONST. art. VI, § 17.

95/ MONT. CONST. art. III, § 2.
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of those powers. This section of the briefing paper
examines the organizational alternatives available for
the office of governor and the rest of the executive
branch.

1. The governor

The basic constitutional issues with respect
to the governor are:

o Qualifications;

e Term of office;

o Provision for vacancy, absence and disability:

o Compensation;

o Impeachment.
The factors affecting each of these decisions are summarized
in this section. 1In addition, a number of matters that af-
fect the powers of the governor are considered in the con-
text of the alternatives for the rest of the executive : :
branch discussed in section II(B) {Z) below.

a} Title

Tuerto Rico use the title of

Q.

All 50 states an

4

governor for the chief cxacutive officer. Section 203{k)
of the Covenant states that, "The executive power of the
Northern Mariana Islands will be vested in a popularly

elected Governor."



b) Qualifications

The gqualifications for the office of governor
might specify requirements relatingﬂté age, citizenship
and residency. The alternatives and state experience in
each of these areas are set out below.

i) Age. The basic alternatives are:
(1) to specify a minimum age beyond the minimum age to
qualify as a voter; (2) to make the age requirement the
same as that necessary to vote in local elections; (3) to
authorize the legislature specifically to set a minimum age
requirement; or (4) to set, or authorize the legislature
to set, a maximum age limit for eligibility.

The first alternative finds support among those
who believe that a governor benefits from the experience
and seasoning of judgment gained in the years beyond the
minimum reguired for voting. Suppcrters of the second
-alternative trust the voters' ijudgment to evaluate any
difference in the ages of candidates. fhe third alternative
permits censideration of this issue when the ledgislature
works cut the details of government ozgonizaiion. The
fourth alternative permits a mandatory retirement system
applicable to the governof and reflects the same values
that lead many large corporations to place age limits on

their chief executive officers.
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Most states have adopted the first alternative.
A majority of the states requires the governor to be at
least 30 years of age.gﬁ/ Other states specify 25 years,
31 years and 35 years.gz/ The United States Constitution
requires the Pregi?ent of the United States to be at least
8

35 years of age.__ Another alternative is to require

only that the governor be a qualified voter. The

Model State Constitution suggests the establishment of

a minimum age but makes no specific recommendation as to

what that age should be.gg/

1i) Citizenship. Three alternatives

are available: first, to require United States citizenship
for some number of years; second, to requirc either United
States citizenship or "national"” status for some number of

years; or third, to have no reguirement with respect to

citizenship.
6/ p e : R
— E.g., HAWAITI CONST. art. IV, § 1; VA, CONST. art. V,
§ 3.
97//, L. F- - P - - LY 3 - s T 3
" Twenty-five years: Arizcua, Minnesota, Levada:
31 vears: Oklanoma, 35 vears: Puerto Pico,
93

28/ y.s. CONST. art. II, § 1.

99/ MODEL CONST. art. V, § 5.02.
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The citizenship requirement is usually imposed
because it ensures fundamental identification with and
loyalty to the nation. It prevents.élection of a candi-
date with obvious foreign ties. Those who favor no citi-
zenship requirement consider it essentially duplicative
of the protection accorded by a residency requirement
and relatively unimportant when balanced against the
possibility of excluding an otherwise qualified candidate.

At the date of termination of the Trusteeship,
some people may choose to remain "nationals" instead of
becoming United States citizens.lgg/ The Convention may
have the option of distinguishing between nationals and
United States citizens, but that distinction does not ap-
pear to have any particular utility. Further, that distinc-
tion may cause legal challenges and would seem to conflict
with a goal of promoting Commonwealth unity.

A-large majority of states impeses a citizenship
requirement for the office of governor. Many of the

statcs specify that acitizenship is regquired without speci-
101/

fving any numker of vears. Cve

- FI SN | P L.
Y cnc-ihird have reguire-

o
=

ments varying from two to 15 years. Nine states have

.-

100/ gee BRIEFING PAPER NO. 8: ELIGIBILITY TO VOTE AND
ELECTION PROCEDURES for a discussion of the issues raised
by this option.

101/ g.g., COLO. CONST. art. IV, § 4; CONN. CONST. art. VI,
§§ l, 10. ‘

102/ E.g., Alaska (seven years); Iowa (two years); Delaware
(12 years); and Georgia (15 years).
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no constitutional citizenship requirements. The states
with the largest number of resident aliens choose dif-
ferent alternatives with respect to‘citizenship: Texas
(no citizenship requirement at all); New York and Hawaii
(no minimum); California (five-year minimum); and Florida
(10-year minirmum).

iii) Residency. Three options are
available with respect to residency: first, to require
residency in the Northern Mariana Islands for some number
of years; second, to have no residency requirement; or
third, to prohibit a residency requirement.

To some extent, a residency recquirement for the
governor looks to the same values of loyalty and identifi-
cation as the citizenship requirement. 1In addition, a
residency requirement rests on the belief that candidates
should have a knowledge of local affairs and culture and
an "investment” in the local community. Those whe favor no
residency reguirement prefer to let thé voters appraise

the candidates!

famiiiarity with and attachment to local
mattexs,.

About one-third of the states currently have

residency requirements. The most common requirement is
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a five-year residency.igé/ Other requirements vary from

one to seven years.igé/

c) Term of office

The Convention must make two decisions with
respect to the governor's term of office: length of the
term and eligibility for reelection. These matters are
closely related, in the sense that a restriction on eligi-

105/

bility for reelection may cffset a longer term.=——2

i) Length of term. The governor may

serve a term of any length. A term of one, two or three
years would generally be regarded as short; a term of
four years as average; and a term of five, six or more
years as long. Increasingly states provide for a four-
yvear term of office for the governor. Only four states

;QQ/ no state

still elect a governor for a two-year term;
currently has a six-year term.
N : Piroponents of average or long terms cite the fol-

lowing advantages: the governor hac greater independence

163/ Five-vear recidence is reauircd bv, fcr example,
Hawail, Mebhraskae anc

Y New Yok
104/ Nevada (two years): ;llinois (three years):; and
Alabama (seven years).

105/ mpe availability of a recall provision also might
offset a longer term or the lack of a restriction on re-
election. Recall is described in BRIEFING PAPER NO. 8:
ELIGIBILITY TO VOTE AND ELECTION PROCEDURES § II(C)(3).

106/ These states are Arkansas, New Hampshire, Rhode Island
and Vermont.
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in his relations with the legislature, administrative of-
ficials, pressure groups, and political parties; a longer
term provides time to develop and implement a coherent
program; it reduces the spending of excessive energies
on campaigning for reelection; the voters need an adequate
.periqd”in which to evaluate the governor and his programs
before considering his reelection; and expense associated
with frequent changes in administration is reduced.igl/
Proponents of a shorter term believe that it makes
the governor more responsive to the electorate, prevents the
governor from becoming too powerful and provides the elec-
108/

torate with a ready means to remove a bad governor,

ii) Reeligibility. Several kinds of

reeligibility provisions are possible:

° One term only with no eligibility
for future terms;

°© A maximum of two consecutive terms;

¢ An unlimited number of terms but no
two in succession;

o A maximum of two terms, successive
or wct.

107/ ILLINOIS CON CON p._l30; HAWAIT STUDIES p. 71.

108/ yAWATI STUDIES p. 71.
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Those who favor restrictions on reeligibility
do so for one or more of the following reasons: unlimited
reelection creates the possibility of'a governor building
a political machine; restricting reeligibility makes the
governor's office available to new candidates with new
ideas; the governor can concentrate on the affairs of the
Commonwealth better if not faced with the prospect of a
reelection campaign; and, although not necessarily the best
candidate on the merits, an incumbent governor has important
advantages in election campaigns.lgg/

Proponents of no limits on reeligibility assert
that: reeligibility limitations express a lack of faith
in the voters' ability to judge the incumbent candidate's
record; an incumbent who faces the prospect of reelection
will be more responsible and more responsive to the voters'
needs and wishes; a reeligibility limitation reduces the
- governor's ability tc¢ develop and implement long-range plans;

and legislators, executive officials and other participants

w3

in policy-making and politics are less likely to folliw the

—d

leadership of a governor unabkle tc vun for reelection.i——/
Practice in the states is divided. While about

half the states prohibit & governor from self—succession,lll/

—

—2/ HAWAIT STUDIES p. 73.

10/

( nd

|

Bosworth & Fesler, Legislators and Governors, in THE
STATES pp. 292-94.

50
111/ g.g., VA. CONST. art. V, § 1.
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an increasing number choose to limit the governor to two

successive terms.ll2/ The other states place no limit

113/

on the number of terms a governor may serve. The

Model State Constitution places no limit, arguing that

"[flrom a program policy point of view, a restriction on
service in office affects the governor's ability to develop
and implement a long range plan-"ili/

d) Vacancy, absence and disability

Vacancy, absence and disability all involve the
line of succession to the office of governor if the elected
incumbent 1is unavailable. The line of succession is
generally established in a constitutional provision dealing
with the problem of the governor's office becoming perma-
nently vacant in the midst of a term. Absence and dis-
ability provisions define when a temporary vacancy exists
and provide for the filling of that vacancy.

i) Vacancy. There are thriee general
decisions to be made with respect to filling a vacancy

caused by death, resignation, impeachment or other rause:

Q

firzst, shouile the Constitution =staklish the

line o©f
112/ '
— E.qg., ALAS._CONST. art. III, § 5; N.J. CONST. art. V,
§ 1, ¥ 5. Limiting the governor to two successive terms

was required by amendments in nine states during the period

1966-72. Council of State Governments, MODERNIZING STATE
CONSTITUTIONS: 1966-1972 p. 21 (1873).

113/ E.qg., Hawaii and Montana. s
14/ |
== MODEL CONST. art. V, § 5.2 (Comment), p. 66
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succession; second, who should be in the line of suc-
cession; and third, should the successor act temporarily
or permanently.

The line of succession can be established by
the Constitution, left to the legislature or left to
the governor. 1If the Constitution deals with succession,
it can provide for the entire line of succession or an
initial successor can be named with the designation of
further successors left to be established by law.

The primary advantage of a constitutionally
established line of succession is the immediate avail-
ability of a successor. The office of governor should
not be left vacant while politicians debate the choice of
a successor. All 50 state constitutions provide for an
initial successor should the office of governor become
vacant. Some state constitutions name further successors, -
while others state that arrangements for further successors
shall be provided by law. The advantagé of leaving the line
of succession to be established by law iz increased flexibility,
ecpacially if few executive officers are specifically pro-
vided for in the Constitution: the legislature, when it
provides for executive officers, might include them in

the line of succession.
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The line of succession can include the incumbents
in specific executive branch offices,_incumbents in certain
executive and legislative offices, or persons named by the
governor without regard to office.

Because many states elect the governor and lieu-
tenant governor as a team, the lieutenant governor is a
logical choice to succeed the governor. Even if elected
independently, the lieutenant governor has the advantage
of being able to claim a popular mandate and usually an
affiliation with the governor's political party and its
program and policies. Because the voters elect a governor
on the basis of particular programs and policies, it is often
contended that a succession provision should seek to continue
those programs and policies where possible.

Those who favor a line of successicn including
legislétivc leaders believe that such an arrangement is more
Jikely *u provide capable leadership. A legislative leader
might be very knowledgeable sbout the affairs of the Commen-
wealth., On the ather hand, legislators are not elected on
4 Statewide basis althouyh the leader of the lower house will
have been chosen by representatives of the whole Commonwealth;
nor are they elected by the voters with the governor's office

in mind.
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Allowing the governor to choose his own
successors offers the advantages of flexibility and
the potential of designating the best éualified person
available. It also opens the door to favoritism,
political bargaining and instability. No state fills
a vacancy in the governor's office this way.

The lieutenant governor is designated as the
successor to the governor in all 39 states that have a
lieutenant governor.lié/Of the 11 states without a
lieutenant governor, the president of the senate 1is
named as the successor in six states; the secretary of
state in four states and Puerto Rico; and a successor
is elected by the legislature in Maryland, where the

president of the senate discharges the duties of the

governor until such election.

E.g., HAWAII CONST. art. IV, § 4; ILL. CONST. art.
VA. CONST. art. V, § 16. The Colorado provisicn

In case cf the death, impeachment

r conviction of felony or infaous
misdemeano:r, failure to cualify,
resignat.on. aksence from the statre
or other disability of the guvernor,
the powers, duties and emoluments
of the office, for the residue of
the term, or until the disability
be removed, shall devolve upon the

lieutenant governor.

COLO. CONST. art. 1V, § 13.
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The Model State Constitution does not provide

for any executive officer aside from the governor. There-
fore, its succession provision fills a vacancy in the

office of governor with the president of the senate until
116/
a special election can be held to replace the governor.

Approximately one-~half of the states with a
lieutenant governor provide for the president of the
senate and the speaker of the house of representatives

to be next in line of succession after the lieutenant
117/
governor. In Virginia, the elected attorney general
118/
succeeds the lieutenant governor. Other executive

officials also follow the lieutenant governor in Michigan
119/
and Washington. Other states provide that the line

116/ MODEL CONST. art. V, § 5.08.

117/ E.g., COLO. CONST. art. IV, § 15; IDAHO CONST. art.
Iv, § 14.

118/ VA. CONST. art. Vv, § 16. See ILIL. CONST. art. V,

119/ WASH. CONST. art. IXI, § 10. The Michigan constitu-
tion provides:

In case of tue conviction of the
governor on impeachment, his remcvadl
from office, his resignation or his
death, the lieutenant governor, the
elected secretary of state, the
elected attorney general and such
other persons designated by law
shall in that order be governor

for the remainder of the governor's
term.

MICH. CONST. art. V, § 26.
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of succession after the lieutenant governor be specified
120/
by law.

Under the federal system, the President and
Vice President of the United States ére elected on a joint
ballot and by tradition the President selects his Vice
President. If the President dies, or is unable to con-
tinue in office, the Vice President succeeds him. Whenever
the office of Vice President becomes vacant, the President
is authorized to select a new Vice President subject to
Congressional approval.lzl/Several state constitutions

122/
follow this model.

120/ E.g., ALAS. CONST. art. III, § 13; HAWAII CONST.
art. IV, § 4. FLA. CONST. art. IV, § 3 provides:

Upon vacancy in the office of

governor, the lieutenant governor

shall become governor. Further

succession to the office of governor

shall be prescribed by law. A suc-

cessor shall serve for the remainder

of the terim.
The Hawaiian legislature has previded for succession by the
president of the senate, the speaker of the house of repre-
sentatives, and thean thc governor's cakinet officers in a
specified ord=zy. HAWAIL STUNIES p. 77.

The Negs York censtitation haz an emcrgonay Lprevision in
case of disaster causing vacancies in all executive offices.
N.Y. CONST. art. III, § 251

121/ U.S. CONST. amend. XXV.
122/ E.g., MONT. CONST. art. VI, §§ 6, 14. The proposed

Maryland constitution chose a similar line of succession.
After the lieutenant governor, the president of the state
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A successor can act temporarily until another
special election is held, or permanently until the end
of the term of the governor who was succeeded. The
advantage of a special election is that it leaves selec-
tion of the governor to the voters. The disadvantages
are the cost of special elections and the probability of
lower voter turnout than at a regqular election. The

123/
advantage of permanent succession is stability.

[Footnote 122 continued]

senate was next in line, serving as acting governor only
until the next general election should vacancies occur in
both the offices of governor and lieutenant governor during
the first year of the term, and serving the whole remaining
term should such vacancies occur after the first year of
the term. The president of the senate was the last named
person in the line of succession because the senate could
always fill this position. J. Wheeler & M. Xinsey,
MAGNIFICENT FAILURE p. 83 (1970).
123/ It would be possible to draft a provision that calls !
for a special election where a large part of the vacated
governor's term remains, and for permanent succession where
the remaining term is small. Foxr ~xample, in the Model
State Constitution, if the unexpired term 13 less than one
year . then the president of the senatzs succceeds to the
office cf uvovernor for the remaindcr of the term. MODEL
CONST. art. V, § 5.08. TIf the unexpired t=rm is longeu
than ore year; +he president of the senatce ccives as
. I's

—~ . PO P amy ~ s .. [ . R T = PN ~ -~ rr.c R .
Aoting goevernor jn otihe interim pevicd boiwe QUCuIICnee

of the vacancy and the holding of a special election.
This approach was also followed in the proposed Maryland
constitution, as discussed above.
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Most states provide for permanent succession
by the lieutenant governor in case of a vacancy caused
by the death, resignation or impeachment of the

124/
governor. New Jersey requires the election of a new

125/
governor.

ii) Absence. The absence of the
governor from the Commonwealth may require a temporary
successor to exercise certain executive powers. The
central problem is defining what constitutes an absence
sufficient to require temporary replacement. The alter-
natives are: (1) to consider the governor absent any time
he physically leaves the Commonwealth for any purpose or
any period of time; (2) to set a time limit after which
the absence will require temporary replacement; or (3)
to leave temporary replacement with respect to absence
to the discretion of the go&ernor.

Those who favor the first defiqition cf absence
believe that guch a definiticn discourages long and ftre-
quent absences by the governor and that the pressnce of

124/ E.g., ALAS. CONST. art. III, § 11; HAWAII CONST.
art. IV, § 4; ILL. CONST. art. V, § 6; MONT. CONST.
art. VI, § 14; VA. CONST. art. V, § 16.

125/ N.J. CONST. art. V, § 1, ¢ 9.
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a governor 1is necessary to carry out the day-to-day
requirements of the office and to handle emergencies
where a few hours delay might be critical. A set time
limit is a consistent and objective standard. It may

be difficult, however, to choose a-limit that deals
efficiently with real-life situations. Leaving temporary
replacement to the discretion of the governor allows

for response to day-to-day situations without inflexible
standards. The governor is probably best situated to
know when a temporary successor 1is needed.

Most state constitutions provide for temporary
succession every time the governor is absent from the
state.lzg/ Montana provides for temporary succession
only when the governor is absent from the state for more
than 45 coﬁsecutive days.ng/ In a few states, the office
of governor is declared vacant when the governcr is abs;nt !

128/
for over six months. The Virginia constitution does

126/ E.g., ALAS. CONST. art. III, § O: HAWAIL CCNST.
art. IV, § 4.

V277 MONT. CONSYE, ari. VI, § 14/

'

B
—
L9

N

128/ E.g., ALAS. CONST. art. III, § 12; N.J. CONST. art.
v, § 1, ¥ 8.
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not provide for temporary succession when the governor is
129/
absent from the state.

The Model State Constitution provision assumes

that modern transportation and communication will eliminate
the need for a definition of absence. It provides that an
acting governor will serve only "when the duties of the

office are not being discharged by reason of [the Governor's]

129/ VA. CONST. art. V, § 16.
One commentator has observed:

Omitted from section 16 is a provision

that, in earlier Virginia Constitutions,
spoke of the Governor's office devolving
upon the Lieutenant Governor in case of

the Governor's "removal from the State."
Whether this meant that the Lieutenant
Governor became Acting Governor in the

case of a short, temporary absence of

the Governor from the State was never
judicially settled in Virginia, although

an informal opinion rendered in 1913 by

the Attorney General theorized that a
temporary absence did not actuate this
clause. Practice has followed this opinion
since, aund under the 1971 Constituticn the
guestion does nct even arise. An exteauated
and apparently peimzanent absence ¢f the
Governcy from the State mioli or might rot
be grounds for a section 16 charge that the
Governor is "unable to discharge the power
and duties of his office," but it would cer-
tainly raise a question under Article V,
section 4, which requires that the Governor
"shall reside at the seat of the government."

A. Howard, COMMENTARIES ON THE CONSTITUTION OF VIRGINIA,
vol. 2, p. 678 (1974) (footnote omitted).
s
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30/

continuous absence." The Puerto Rico constitutional
provision is similar: "When for any reason the Governor
is temporarily unable to perform his’functions, the
Secretary of State shall substigiﬁe for him during the

period he is unable to serve."

iii) Disability. Like absence, dis-

ability is essentially a problem of defining when a
vacancy exists so that the line of succession can operate.
The circumstances under which disability can occur are so
diverse that a comprehensive definition is difficult to

draft. Such a provision would need to cover three areas:

130/ MODEL CONST. art. V, § 5.08(b). The comment to this
provision explains:

Under modern conditions, mere absence
from the state should no longer require
a transfer of executive authority. A
governor can quite effectively control the
affairs of the executive department by tele-
graph and telephone -- even the president of
the United States continues to exercise his
powers while on a visit of state or other
foreign missiocn, Only when continuous ab-
sgnce results in faillurc to discharge the
uties of the office, whether such absence
be froem the state or not, in the view of

+the Model, should temporary succession be
required. This nced not change thz practice
which has dovesopod in mary stutes, whereby

the governor calls upon his successor to
assume the executive power when he expects
his absence to interfere with the orderly
transaction of executive business.

Id. (Comment), p. 75.

131/ P.R. CONST. art. IV, § 7. This provision also covers
disability.
*
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(1) specification of the grounds for disability; (2) desig-
nation of the person authorized to initiate disability pro-
ceedings; and (3) designation of thglperson responsible for
making the final determination.léz/

The United States Constitution deals with dis-
ability in the Twenty-fifth Amendment. The Vice President
becomes acting President whenever the President transmits
to the Senate and to the House a declaration that he is
unable to discharge his duties, or the Vice President and
a majority of the principal officers of the Executive
Department or of another body named by Congress transmit
to the two Houses a similar declaration. A resumption of
powers by the President follows the same procedure. A
two-thirds vote of Congress resolves a dispute over the

President's recovery.

The Model State Constitution does not define

.disability, and leaves open the question of standing to
initiate disability proceedings. It gives the state supreme
court original, exclusive and tinal jurisdiction con-

. . o ; . 133/
carning disability of the governor aor dovernor-aléct.—'

132/ HAWAII STUDIES p. 86.

133/ MODEL CONST. art. V, § 5.08(b),(e). The comments
explain:

The intention has been to treat as dis-
ability any condition or circumstance
that renders the governor "unable to
discharge the duties of his office."
The determination of disability in anv
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While many state constitutions provide for

temporary succession when the governor becomes dis-
134/
abled, 11 states have constitutional provisions

[Footnote 133 continued]

specific instance thus become pri-
marily a factual and only secondarily
a legal one.

. . 3 .

In leaving the determination of issues
relating to succession to the supreme
court, the Model avoids any limitations
on the court's power to proceed. . . .
The provision is silent, too, on the
issue as to who has "standing to sue,”
i.e., who would be a proper party to
bring before the court issues concerning
a governor's disability or the succession
to his office. It is clear, as a matter '
of establiished law, that the officer

next in line of succession would be a
proper perscon to bring such an action.

Since the cfficer next in line might
well be unwilling, for political reasons
-- he it cut of a sense cf loyalty tc the
governocr or a fear ot retaliation oxr other
reascons -- to make the first wmeve, other
state offlcersc witin a duily ©O protect the
public interest should be in a position
to get the judicial machinery moving.

gongg CONST. art. V, §§ 5.08{(b),(e) (Comments), pp. 75,

6-77.

134/ E.g., HAWAII CONST. art. IV, § 4; ILL. CONST. art.
vV, § 6.
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for determining disability.léé/ The trend in new and

revised constitutions is to include procedural provisions
for determining the inability of the_éovernor to perform
his functions.X38/

The principal alternatives available to the
delegates are to place the power of determination in
the legislature, the lieutenant governor, the Commonwealth
supreme court, a group of executive branch department heads,

137/

or to empower the legislature to establish a procedure.—

e) Compensation

The Convention might consider specific limitations
on the office of governor with respect to salary or con-
current employment.

i) Salary. The governor's salary (and

those of other executive officers) may be fixed or protected

}_3_5/ ALA. CONST. art. Vv, §§ 127-28; ALAS. CONST. art. III,
§ 12; CAL. CONST. art. vV, § 10;: LL. CONST. art. V, § G;
MICH. CONET. art. Vv, § 26; MIES. CONST. art. V. § 131:
MONT. CONST. art. VI, § 14, N.J. CONsT. art. V., § 1, pt. 8;
N.C. CONST. art. IITI, § 2(3), (4): TEX. CONST. art. IV,

§ 3{a); VA. CONST. art. V, § 16.

T3¢/ Councll 3f Stute Covernments, MCLEFNIZING 3TATE CON-

STITUTIONS: 1966-1972 p. 21 (1973).

137/ Montana and North CaYolina rely on the legislature.
Alabama, Michigan, Mississippi and New Jersey rely on

the state supreme court. Nebraska and Oregon provide for
review boards but not in the constitution. Alaska and
California permit the legislature to establish a procedure.
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by a constitutional provision, or the entire matter of
executive branch salaries, including that of the governor,
may be left to the legislature. Leaving this matter to
the legislature provides more flexibility. If the Consti-
tution addresses compensation, there are four primary
methods available: (1) a fixed minimum or maximum salary
may be set; (2) the actual amount, or minimum or maximum
limits, of the salary may be tied to some other measure
such as legislators' salaries, or some cost-of-living
index; (3) the Constitution may provide for determination
of the governor's salary by the legislature, with a
general protective clause that states that the salary can-
not be raised or lowered while the incumbent is in office;
or (4) the Constitution may name a specific salary.

In a large majority of states, the legis-

138/ .
lature sets the governor's salary. Only a few »
state constitutions contain a provision for a specific
minlmum OY mMaXimum salary.lég/ Other state constitutions
that fix a salary precede or follow thc specification with
the clause "until otherwise previded by law,” which
renders the specific salary obsolete. Few states have
set the actual amount of the salary in constitutional pro-

visions. About two-thirds of the states prohibit the legislature

from raising or lowering an incumbent governor's salary

138/ :
——" E.g., MONT. CONST. art. VI, § 5: "Officers of the

. executlive branch shall receive salaries provided by law."

v

139/ E.g., HAWAII CONST. art. IV, § 3.
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to protect against any effort to influence the governor's

decisions.lﬁg/

ii) Concurrent office or employment.

Another concern with respect to the compensation of the
governor is whether there should be.a prohibition as to
his holding any concurrent office or employment. If no
constitutional prohibition is included, the matter would
be left to the legislature. If the legislature elected
not to act, the governor could continue to participate
in a business or the practice of a profession while
holding office. Further, the governor would not be
barred from simultaneously holding another elective or
. appointive office on any governmental level.

No state has included in its constitution a
prohibition against simultaneous employment, professional
work or business ties in the private sector during a term

in cffice as governor. About one-half of the states

149/ g.y.. N.J. CoNsT. art. V, § 1, 4 10:

The Covernor shall receive for his
services a salary, which shall be
neither increased nor diminished
during the period for which he shall
have been elected. :
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prohibit the governor from simultaneously holding any

office or employment with the state or United States.lﬂl/

f) Impeachment

Impeachment provisions authorize removal of of-
ficers from office because of misconduct. The Convention
must decide initially whether or not to include an impeach-
ment provision in the Constitution. If a provision is in-
cluded, the Convention must make decisions about who can
be impeached, the grounds for impeachment, the method of
impeachment and trial, the number of votes necessary
to bring charges, and the number of votes necessary to
convict.lég/

Impeachment provisions act as a check on abuse
of power by a governor or other executive official. Be-

cause of this function, power to impeach is often created.

141/ E.g., MONT. CONST. art. VI, § 5:

During his term, no elected officer
of the executive branch may hold
another public office or reccive
compensation for services from any
nther governmental agency. He wmay
be a candidate fcr any punlic cofiice
during his term.

142/ The Virginia constitution also permits one who has
been impeached and punished to be prosecuted under any
other laws he may have violated, and authorizes the senate
to sit during legislative recess to try an impeachment.
VA. CONST. art. 1v, § 17.
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Such power is vested in a separate branch of government,
143/
almost always the legislature. The disadvantage of

an impeachment provision is its deterfent effect on the
executive's initiative. All state constitutions except
144/

Oregon's contain impeachment provisions.

i) Application of impeachment provision.

Impeachment provisions can apply to the governor, to the
governor and lieutenant governor, or to all civil officers
of the Commonwealth, including judges.

Impeachment provisions applying to many officers
have the advantage of policing all levels of executive authority.
A disadvantage might be the undermining of the governor's
authority, especially if all other executive officers and
department heads are appointed by the governor.lﬁi/

Most states provide for impeachment of all civil

146/

offlcers of the state.—— A few states limit impeachment

143/ Execu*iva cfficials might also be Dﬁbject to popular
recall az iz esc riked in BRTIEFING PAPER NO. 8: ELIGI-
RILITY TO VOTE AND FIECTION PROCEDURES § II(C)(3).

’

YIT, § 6 forbids the impeachment cf

R U)

CONST. ar
official.

rh 2

==2/ I1f impeachment provisions apply to all officials, and
not just to elected officials, then impeachment could be
used to challenge the governor's appointment and removal
powers. See § II(A) (4) above.

148/ E.g., ALAS. CONST. art. II, § 20 ("All civil of-
ficers of the State are subject to impeachment by the
legislature ."); COLO. CONST. art. XIII, § 2; N.J. CONST.
art. VII, § 3, ¢ 1; vr. CONST. art. II, § 54; WASH.
CONST. art. VvV, § 2.
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to the governor, lieutenant governor and a variety of

other executive officials.lél/

ii) Grounds for impeachment. Grounds

for impeachment can be stated specifically in the Consti-
tution or left to determination by.the legislature. Ex-
plicitly stating the grounds of impeachment in the Consti-
tution prevents the legislature from arbitrarily creating
and using such grounds against an incumbent governor. On
the other hand, constitutional specifications decrease
flexibility and may not be needed if the governor is
protected by constitutional provisions requiring an
extraordinary majority to initiate impeachment proceedings.
Most state constitutions contain general definitions
of the grounds for impeachment (such as high crimes, mis-
demeanors, misconduct, malfeasance, treason, corruption
or neglect of duty).lﬁg/ No constitution specificallyl ’
states what constitutes an impeachable offensc. Only
five states -- Alabama, Indiaena, Louisiana, Cklahoma

and West Virginia -- explicitly include incompetence or

U

incapacity as causes for impcachment. ome constitutions

leave the causes for impeachment to be provided by

147/ FLA. CONST. art. III, § 17 ("members of the cabinet");
HAWAITI CONST. art. III, § 20 ("any appointive officer for

whose removal the consent of the senate is required . . .."
i.e., the attorney general).

148/ g.g., CAL. CONST. art. IV, § 18; COLO. CONST. #rt. XIII,
§ 2; FLA. CONST. art. III, § 17; LA. CONST. art. X, § 24 (A):
_WIS. CONST. art. VII, § 1.
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149/
statute. Other constitutions are silent with respect
150/
to grounds for impeachment.

iii) Method for impeachment and trial.

Of the 49 states that provide for impeachment, 47 empower
the lower house of the legislature to initiate impeach-
ment proceedings. Alaska provides for the upper house to
initiate proceedings, and Nebraska provides for initiation
of proceedings against the governor by the unicameral
legislature. The Hawaii constitution is typical: "[Tlhe
house of representatives shall have the sole power of
impeachment of the governor and lieutenant governor and the
senate the sole power to try impeachments."lél/

In 46 states the court of impeachment is the

152/

senate. In Nebraska thisiﬁate supreme court sits as

the court of impeachment. The Missouri constitution

provides that the governor be tried by a special commission

149/ HAWAITI CONST. art. III, § 20; MONT. CONST. art. V,
§ 13. .

156/ MODBL COHNST. art. IV, § 4.18; ALAS. CONST. art. Ii,
& Z20.

151/ HaWALI CCHsT. erc. IXII, § 20.

152/ Citizens Conference on State Legislatures, STATE CONSTI-
TUTIONAL PROVISIONS AFFECTING LEGISLATURES p. 15 (1967).

153/ NEB. CONST. art. III, § 17.
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of eminent jurists to be elected by the senate.léi/
New York requires that the senate and court of appeals
jointly vote for impeachment. 155/

iv) Number of votes reguired to impeach

and convict. The number of votes required to impeach can

be a majority or a specified extraordinary majority. The
same alternatives exist for conviction. The lower the
number of votes required, the stronger the legislature's
check on the executive branch. Those who favor an inde-
pendent executive favor the provision for an extraordinary
majority in order to protect the governor from legislative
harassment. The mere presence of an impeachment provision
is seen as a deterrent to flagrant abuse of office.

One survey found that 23 state constitutions
do not speéify the vote required from the lower house of
the legislature to initiate impeachment proceedings. Fif—
teen states require a vote by a majority of the elected
members. Ten states regquirc & vote by two-thirds of the
elected members. Alaska requires a vote by two-thirds of

th

D

memberss of +the upper hiouse. Nearly all states remuire

a two-thirds vote by the upper house of the legislature to

MO. CONST. art. VII, § 2.

;_..l
U1

4/
55/ N.Y. CONST. art. VI, § 24.
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convict. Forty~-three states require the vote to be
either two-thirds of the members present at the time of
the vote or two-thirds of the members elected. Alaska

requires a two-thirds vote of the members of the lower

house.lég/

2. Executive branch departments

The executive branch administers the government's
policies and programs. In structuring the Commonwealth

executive branch beyond the office of governor, the Con-
vention should concentrate on the goals of administrative
coordination and efficiency.

Experience in the United States has prompted a
nationwide movement to simplify the structure of the
executive branch in state government. In the past, state
governments tended to create new offices, agencies, boards

and commissions whenever they assumed new functions and ’

responsibilities. This led toc fragmentation of recponsibility,

administrative conrusicn and overlap. and c¢ostly and inef-
157/

ficieni goverrnment.

i56/

Legislative Drafting Research Fund of Columbia Uni-
versity, INDEX DIGEST OF STATE CONSTITUTIONS pp. 536-39
(2d ed. 1959), and p. 154 (Supp. 1971).

lél/ In 1967 the states had an average of seven elective
executive offices, while Oklahoma had 14 elective execu-
tive offices, including a commissioner of insurance and

a chief mine inspector. HAWAII STUDIES pp. 8, 102-09. 1In
the same year the states had an average of 85 separate
agencies. Committee for Economic Development, MODERMIZING
STATE GOVERNMENT p. 50. (1967). One authority has described
the problem of fragmentation in government as follows:
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The most basic principle of the state "reor-
ganization" movement is that of unifying the executive
branch under the governor.léﬁ/ Adhérence to this principle
has fostered a reduction in the number of state elective

executive offices and the grouping of related state

[Footnote 157 continued]

It bred chaos; agencies pursued con-
tradictory policies in related fields.
It fomented conflict; agencies engaged
in bitter bureaucratic warfare to
establish their spheres of jurisdiction.
It opened gaps in the provisions of
service or of regulation; clienteles
were sometimes denied benefits or
escaped supervision because they fell
between agencies. It was costly; many
agencies maintained overhead organiza-
tions that could have been replaced more
cheaply and effectively by a common
organization, and citizens had to make
their own way through bureaucratic
labyrinths. And, most important of

all, it led to irresponsibility; no

one gquite knew how the pattern of
organization and program came inte
existence or what cculd be done tn alter
it; each segment cf the fragmented
government:s became a self-directing
unit, the impact of elections on the
conduct of government was minimized,

and special interest grours often suc-

1 ie wvirtually capturing coricol
of individual agencies. Kaufman,
Emerging Conflicts in the Doctrines

of Public Administration, 50 AM. POL.
SCI. REV. pp. 1057, 1063 (1956), guoted
in HAWAII STUDIES pp. 38-39. :

LT
Ce.’?f'.':'1

l§§/ Willbern, Administrative Organization, in THE 50
STATES p. 344.




- 82 -

agencies into a limited number of major departments

headed by single administrators.lég/

These considerations pinpoint the four principal
issues to be addressed by the Convention with respect to
the organization of the executive branch:

o should any executive offices other than the
governor have constitutional stature;

o if the Constitution names other executive
offices, should those offices be elective
Oor appointive;

o should any constitutional provisions limit
the structure of the executive branch:

o do any special needs require other consti-
tutional provisions with respect to the
executive branch.

Each of these issues is discussed below.
a) Constitutional designation of
executive branch offices

Although the Constitution may designate any
number of executive offices, a good constitution should
create only theose considered necessary for efficient

gevernment functioning. Each constitutional office costs

1Tra/
i m cd e en o d e e oy . 3 2t mpn 1000 3 A
ity The otares that have rogs JanliZac $31:aC2 loo0n inclucdg

Arkansas, California, Colorado, Delaware, Florida, Georgia,
Idaho, Kentucky, Louisiana, Maine, North Carolina,

South Dakota, Virginia and Wisconsin. Broad activity of

a less comprehensive nature has taken place in several
other states, including Arizona, Kansas, Oregon and
Vermont. A constitutional amendment in Oklahoma in 1975
reduced the number of elective executive offices in that
state from 13 to eight. Council of State Governments,
BOOK OF THE STATES: 1976-77 pp. 105, 109 (1976).
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the taxpayers additional money. States that have named
executive offices in their constitutions and later found
them extraneous have had difficulty abolishing them.
Further, the creation of a number of executive offices
can cause diffusion of responsibility within the executive
branch .and a dilution of the governor's power.

Of the traditional executive branch offices
named in state constitutions, the Convention should con-
sider for possible designation in the Constitution the
offices of lieutenant governor, attorney general, sccretary
of state, treasurer and administrative director. The Con-
vention might decide to include all, any or none of these
in the Constitution; it might create new offices that in-
corporate several traditional functions under one office;
or it might provide for the designation of necessary execu-
tive branch officers by the governor or the legislature:

i) ILieutenant governor. Pattcrned after

the foderal Vice Presidency, this cffice finds it3s most

important djustification in the provisicn of a successor

to the office of governor. A lieutenant governcr can also

have specific duties such as presiding over the legislature,
160/

serving on executive branch boards and commissions, and

performing tasks delegated by the governor. 'Most states

160/ At least 10 states assign the lieutenant governor
membership on various boards and commissions. HAWATE
STUDIES pp. 8-9.
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follow the Vice Presidential model for the lieutenant
governor and assign the office the duties of presiding

over the senate and serving as immediate successor to

the governor.lél/ An increasing number of states, how-

ever, are making the lieutenant governor purely an execu-

tive officer with duties assigned by the governor.lgg/

One authority has written regarding this recent

development:

There is a noteworthy trend toward giving
. . . the lieutenant governor official
duties in the executive branch. There is
need for careful reconsideration of the
place these officers should have in the
governmental scheme. Since a . . .
lieutenant governor may at any time be
called upon to fill the post of chief
executive, he should be elected along
with the chief executive as a member of
his administrative team. He should be
shorn of his traditional ex officio
function of serving as the presiding
officer of the Senate -- a post carrying
with it comparatively little power . . .
and freed to participate in the executive
councils and to accept such administrative
and representational duties as. the chief
executive might choose to assiun him . . .
The character of his dutics should be
kePL flexikle He should beceme a sort
of "minister w*fhou; perefolie” Lo
Tris would no+ cnly insure that he woulo
fuancticn in a zubordinate administrative
capacity to the . . . governor . . . and
not be tempted to become a rival. It would
~

1e1/ E.g., VA. CONST. art. V, §§ 14, 1le6.

162/ pook OF THE STATES p. 109; HAWAII STUDIES pp. 13-14.
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also make possible an adjustment of his
duties to his particular talents. A series
of different assignments over a period of
time would enable him to acquire a wider
knowledge of the operations of the govern-
ment as a whole. 1In this way he could be
given a better opportunity than at present
to prepare himself for the responsibility
of serving as chief executive in case fate
should thrust that role upon him.163/

163/ 3. Rallenbach, THE AMERICAN CHIEF EXECUTIVE: THE
PRESIDENCY AND THE GOVERNORSHIP pp. 234-35 (1966). Colorado,
Illinois and Montana recently adopted constitutional pro-
visions along this line. The Illinois provision states:

The Lieutenant Governor shall perform the
duties and exercise the powers in the
Executive Branch that may be delegated to
him by the Governor and that may be pre-
scribed by law.

ILL.. CONST. art. V, § 14. Montana adopted a similar
provision, with one additional clause:

The lieutenant governor shall perform the

duties provided by law and those delegated

to him by the governor. No power specifi-

cally vested in the governor by this consti- '
tution may be delegated to the lieutenant
governor.

MCNT. CONST. art. VI, § 4. The added clause eliminates

the problem cf the governor assigning the lieutenant governor
the powers to sign or veto bill to call a spacial session
of the legislature. It also prevencts a legicslature hostile
the covernor from granting cenflict-inciting pewers or duties

te 1.ha lieutenart governsr,

The recent Michigan constitution assigns the lieutenant
governor specific duties '(following the Vice Presidential
model) and allows delegation of duties by the governor by
providing: :

The lieutenant governor shall be president

of the senate, but shall have no vote, unless
they be equally divided. He may perform duties
requested of him by the governor, but no power
vested in the governor shall be delegated.

MICH. CONST. art. V, § 25.
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ii) Attorney general. %he attorney

general usually serves as the legal adviser to the governor
and all departments of government and as the representative
of the government in all actions in which any government of-
ficer or agency is a party. He sometimes also exercises
directvqr supervisory responsibility for the enforcement

of the criminal laws in the state or commonwealth.

iii) Secretary of state. This office has

traditionally been responsible for a number of largely unre-
lated activities. One authority describes the office as

follows:

The Secretary of state is generally

the official custodian of state records

and archives. He is keeper of the state

seal, by use of which he is required to
authenticate gubernatorial proclamations,
commissions of appointment, and certain

other public documents. He is charged

with the publication and distribution .

of the state session laws. He usually '
has important duties in connection with

election administration; issues certifi-

cates of incorpcration; and registers -
trademarks. In many siates he is charged.

with the compilation and publication of . a

ctate manual or register, and cof election
statistics., In come states he issuec
automobile licenses and administers sta
lawe regulating the r1zsnarce and zalae o
corporate securities. Other duties of a
miscellaneous nature are imposed upon him
in different states.l64/

T
~
5

iv) Treasurer/auditor/comptroller. States

often vest a number of functions with respect to fiscal affairs

[ 3
164/ . snider, AMERICAN STATE AND LOCAL GOVERNMENT p. 277
(1965), quoted in HAWAII STUDIES p. 15.
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in constitutional offices. These include the functions of
receipt and custody of funds, authorization and payment of
warrants drawn on the treasury, maigtaining the accounting
system and performing periodic audits. In the federal
system, these functions are separated into two offices.
The treasurer receives and maintains custody of federal
funds, maintains an over-all accounting system, and
authorizes and pays warrants drawn on federal funds by
those departments and agencies authorized by Congress to do
so. The comptroller general, who is responsible to the
legislative branch rather than to the executive branch,
performs financial and program performance audits.léé/
Some states separate these functions into fhree
offices. The treasurer becomes largely a ceremonial
officer responsible only for the receipt and custody of
state funds and the payment of warrants drawn on the state.
The comptroller {or auditor in some states) maintains
the accounting reuvords and authorizes éisbursements from

166/

the state treasurv. The avditor performs post-expenditure

31 U.S.C. §§ 41-134 (1970).

i65/

166/ When the legislaturé has passed an appropriation act, the
comptroller sets up an account for each individual appropria-
tion. Before any expenditure can actually be made pursuant
to an appropriation, the comptroller must verify that the
purpose of the expenditure is the one for which the appropri-
ation was made, and that a sufficient unexpended balance
exists to cover the proposed payment. Once satisfied that
these requirements have been met, the comptroller signs an
order or warrant upon the treasury and only then can the
treasurer make the necessary disbursement. This process is
called the pre-audit because it occurs before expenditure.
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audits to determine if the governmental agencies have
actually expended the state's funds in accordance with
the legislature's appropriation.lél(”

v) Administrative director. Some

authorities have suggested a constitutional provision

for an administrative director (or "general manager") to
serve at the governor's pleasure and assume responsibility
for day-to-day management of the entire executive branch
establishment on the ground that a governor needs sound
long range program planning for effective control over
program execution.

Most states designate these executive offices
and describe their functions, at least in broad outline,
in their constitutions.lég/ This approach creates a
stable executive branch framework. On the other hand, it

adds cost, decreases flexibility and diffuses responsibility

within the executive branch.

167/ gince the post~auditor serves as a watchdog for the legic
lature, it is reasonable that the iegislature sheculd select the
person for the officec.

153/ Cominittee for Economic Development, MODERNIZING STATE
GOVERNMENT pp. 59-60 (1967); Willbern, Administrative Organi-
zation, in THE 50 STATES p. 345. The availability of a
central staff agency at the governor's disposal mitigates
this concern.

169/ as an exception to this rule, the Puerto Rico constitution
names only the governor and secretary of state. Alaska

and Hawaii also name only two officials each, the governor

and lieutenant governor.
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The second alternative, vesting power in the
governor to shape the executive branch, maximizes flexi-
bility, efficiency and centralization of power in the
governor. No state yet gives the governor the authority
to create executive offices and agencies.

The third alternative, leaving the shaping of
the executive branch to the legislature to accomplish by
statute, is adopted by many of the newer state constitutions.
These constitutions designate only offices necessary to the
constitutional plan itself, and all other offices are created
by the legislature at the time and in the form that appears
most appropriate.lzg/ This approach serves the need for
flexibility and provides a check on the power of the execu-
tive branch. 1Its principal disadvantage may be an impetus
to the proliferation of government offices and a diffusion
of executive branch responsibility. To counteract thig
impetus, some new anc revised constitutions limit the number

A =7
of majcr departments that the legislature may cr 171/

(T

ate,

4

D) Method of filling designated offices

b

With raspect to any coifices specified in the

$a

Constitution, the next important issue is the method of

]

170/ g.g., N.J3. CONST. art. Vv, § 1v, 4 1.

171/ This method is discussed in §.II(B) (2) (¢) below.
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filling these offices. Executive officers can be popu-
larly elected, appointed by the governor or elected by
the legislature.lzz/ .

Constitutional experts since the turn of the
century have supported appointment rather than popular
election for a number of reasons. First, they emphasize
the need for unity and control in the executive branch.
Elected officers and department heads whose spheres of
authority and political ambitions compete with the
governor's may threaten his authority. This is especially
true if the officials are elected for terms of office dif-
ferent than the governor's, and if there is no restriction
on the reeligibility of the officials while there is a restriction
on the governor's reeligibility for office. Such officials
are likely to build bases of power independent of, and often
conflicting with, those of the governor. Second, executive .
branch offices other than governor are essentially administra-
tive and coften technical in character; &oters cannct realisti-
cally judge whether candidates possess the qualifications for
thece offices. Third, selection of administrative officials by
the governor brings highly qualified individuals 1into the public

service who might not be willing to seek election to office.

172/ Election or appointment may be used exclusively or in
tandem. Many states provide for popular election of some
officers {(most commonly attorney general and secretary of
state); election by the legislature of other officers (such
as treasurer or auditor); and appointment by the governor
of the remaining officers. .



- 91 -

Fourth, government is more responsive to the people if
the governor takes full responsibility for his policies
and actions. Voters can express aébroval or disapproval
of the governor's programs at each election. Fixing
responsibility is impossible when many officials are
elected. Fifth, there is no need for this particular
check on power within the executive branch because of
the existence of more effective external checks: the
legislature; the judiciary:; the press; ana a variety of
special interest groups.llé/

Arguments in favor of popular election of execu-
tive branch officers are as follows: First, the election
of more officers makes government more responsive to the
public will; second, checks and balances are needed within
the executive branch to impede an overreaching or ccrrupt
governor; third, this system provides a training grcund
for prospective candidates for guvernor, and aiso provides

opportunities for pelitical exposure of pctential candidates;

3

fourth, the availabkility ct impovtant cffices providaes a

i

IS

outlet for different factions within the goverunor's party

-

to obtain exposure, and it provides similar' opportunities

for the opposing party to promote, and in some cases elect,

promising candidates.lli/

173/ 11LINOIS CON CON pp. 156-67; HAWAII STUDIES pp. 7-31.°

174/ yAWATI STUDIES pp. 7-31.
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The two most recently admitted states, Hawaii and
Alaska, provide for the election of only two executive of-
ficials on a joint ballot: the goverpGr and lieutenant
governor. All other executive branch officers in these
states are appointed by the governor. New Jersey and Puerto
Rico elect only the governor, who appoints the rest of the
major executive officials. Other states provide for popular
election of the lieutenant governor (41 states),LZE/ the

attorney general (41 states),llé/

177/

the secretary of state

(38 states), the treasurer (41 states),l78/ other minor

officers, and even members of boards, commissions and
councils.lzg/

The Convention might decide to elect an attorney
general despite a general policy decision against election
of executive branch officers. This will depend on the attorney
general's role in the Commonwealth government. If the attorney

general advises the governor on the legality of executive

policies and develops arguments to support thcce policies,

175/ whe iieutenant governsr is popularly elected in all of the
stalies where the office exists. The states that do not elect a
lienteinant gevarnor are: Arizona; Maine: New Hzmpshire; New

Jersey; uregon; Tennessee; wWest Virginia; and wyolaing.

176/ All states except Alaska, Hawaii, Indiana, Maine, New
Hampshire, New Jersey, Pennsylvania, Tennessee and Wyoming.

177/ a11 states except Alaska, Delaware, Hawaii, Maine, Maryland,
New Hampshire, New Jersey, New York, Pennsylvania, Tennessee,
Texas and Virginia. ‘

178/ All states except Alaska, Hawaii, Maine, Maryland, Michigan,
New Hampshire, New Jersey, Tennessee and Virginia.

179/ For example, eight states elect the secretary of agriculture.
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that role supports appointment of the attorney general by

the governor. If, however, the attorney general is responsi-
ble to the whole government for impa;fial legal opinions, a
role that could include the prosecution of other executive
officers for violations of Commonwealth law, then an elected
attorney general might make the office more independent and
vigorous.

If the Convention selects popular election as the
method of filling one or more executive branch offices aside
from that of the governor, the Convention must decide whether
to select these officers on a joint ballot with the governor

180/
or on an independent ballot.
The modern trend is to elect the governor and

lieutenant governor on a joint ballot.lgi/

Arguments favoring
the joint or team election are that it assures that the
lieutenant governor and the governor are members of the same
political party, and it provides a logical successor in case
of a vacancy in the office of governor. aAIgumentS favnring
separate election point out that this method maximizes popular
input into the executive branch, ailcws [cr nonpartican

candidates for gcovernor or lieutenant governor, and en-

courages stronger candidates for lieutenant governor.

180/ As with the general methods of selection, these methods of
balloting can be combined. A joint ballot can be required for
some offices (such as lieutenant governor) and an independent
ballot can be required for others (such as attorney general).

181/ Council of State Governments, MODERNIZING STATE CONSTITUTIONS:
1966-1972 p. 21 (1973). Team election was approved by amend-
ment in a fifth of the states during the 1966-1972 period.
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The lieutenant governor is elected on a joint
182/
ballot with the governor in 20 states, and elected
183/
separately in 21 states. No state elects any other

executive official on a joint ballot with the governor.

c) Constitutional limitations on the
structure of the executive branch

The Constitution may include limitations on the
organization of the executive branch in lieu of (or in
conjunction with) specific provisions setting out that
organization. The most practical of such measures are
limitations on multi-member boards or multi-head departments,
and a ceiling on the number of executive branch departments
that the legislature may create.

Authorities agree that multi-member boards or
multi-head departments divide authority and generally lack
initiative.lgi/ The Convention might decide to include
in the Constjitution a limitation on multi-member boards or
multi-head departments. The constitutions ofsélaska. Hawaii
and Montana contain provisions of this kind.l—i/ Tha

Hawaii provision states:

182/ E.g., ALAS. CONST. art. III, § 8; FLA. CONST. art. IV,
§ 5; ILL. CONST. art. V,.§ 4; MONT., CONST. art. VI, § 2.

183/ E.g., VA. CONST. art. V, § 13. The Virginia constitution
limits the governor to one term, but places no limit on the
number of successive terms the lieutenant governor can serve.

184/ Willbern, Administrative Orgahization, in THE 50 STATES

p. 344; HAWAII STUDIES pp. 44-46.

185/ ALAS. CONST. art. III, §§ 24, 25; HAWAII CONST. art. IV,
§ 6; MONT. CONST. art. VI, § 8.
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Each principal department shall be

under the supervision of the governor

and, unless otherwise provided in this

constitution or by law, shall be

headed by a single executive.l86/

A ceiling on executive branch departments would
limit the number of bodies to which the governor or the
legislature could delegate authority. This limitation
would not affect advisory boards or investigative commis-
sions.

The arguments in favor of a ceiling are: (1) a
ceiling prompts the legislature to exercise greater care
in the establishment of new agencies and to consider more
seriously where each new function belongs in the executive
.branch organization; (2) it compels a continuing or periodic
review Of the administrative structure; (3) it protects the
legislature from undue pressure tc create new department;;

and (4) it helps ensure that the governor has a manageable

"span of control" over departments, therehy increasing

government efriciency and accountability of officials.

Avguments against a ceiling incl

—
=]
(o)
1]

=

rt

2

0

lmil on the numbexr of deﬁartments may resu
grouping of unrelated activities; (2) it may lead to a broad
definition by the legislature of regulatory and temporary

agencies, thereby contributing to their proliferation;

186/ HAWAII CONST. art. IV, § 6.

s
187/ HAWAII STUDIES pp. 41-42; ILLINOIS CON CON p. 174.
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(3) any numerical limitation is totally arbitrary:; and (4)

a constitutional limitation is unnecessary since the same

objective could be achieved by a statﬁte that has the
188/

advantage of greater flexibility.

The Model State Constitution requires that all

executiyg and administrative offices and agencies be allo-
cated among not more than 20 principal departments, with
exceptions allowed for regulatory and temporary agencies.lﬁg/
The Florida constitution establishes the maximum number at
25; the constitutions of Alaska, Hawaii, Massachusetts,
Montana, New Jersey and New York establish the maximum

190/
number at 20; the Missouri limitation is 14. Any number

188/ ILLINOIS CON CON p. 174.

189/ MODEL CONST. art. V, § 5.06. The comment on the
Model provision explains:

Twenty is no magic number and, indeed, may ' .
be too large but a lesser number might inject

an element of inflexibility into admirnistra-

tive arrangements. . . . Twenty departments is

the suggested maximum, not neccssarily the number
that may be dcsirable for a_particular state.

Id. (Comment), p. 71.

-

. art. VI, § 7:

s

99/ X.g., MUNT. COMAT

All executive and administrative offices,
boards, bureaus,' commissions, agencies and
instrumentalities of the executive branch
(except for the office of governor, -
lieutenant governor, secretary of state,
attorney general, superintendent of public
instruction, and auditor) and their respective

[Footnote continued on next pagel
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selected by the Convention for the Commonwealth Constitution
should reflect the size and other particular characteristics
of the Northern Marianas and the need“for a simple and cost-
effective government organization.

d) Other organizational measures

Numerous other devices have been used to promote
efficiency in the organization of the executive branch.
For example:

o a requirement that the principal
heads of departments constitute
a cabinet that meets regularly with
the governor to advise on govern-
mental policy;191/

[Footnote 190 continued]

functions, powers, and duties, shall be
allocated by law among not more than 20
principal departments so as to provide an
orderly arrangement in the administrative
organization of state government. Tem-
porary commissions may be established by
law and need not be allocated within a
department.

Florida and Puerto Rico ¢
]
.

e The nstitutions so provide.
FLA. CONST. art. 1V, § 4. F.R. T r

t. IV, § 5 states:

caercising executive
7 all be assisted by
retacies whom he <hall appoint with
the advice and consent of the Senate.

The appointment of the Secretary of State
shall in addition require the advice and
consent of the House of Representatives,
and the person appointed shall fulfill
the requirements established in Section 3
of this Article. The Secretaries shall
collectively constitute the Governor's
advisory council, which shall be designated
as the Council of Secretaries.
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o a specific delegation of authority
to the governor to initiate adminis-
trative re-organization within the
executive branch; 192/

192/ The constitutions of Alaska and Michigan provide for
gubernatorial reorganization powers. ALAS. CONST. art. III,
§ 23; MICH. CONST. art. V, § 2. The Alaska provision states:

The governor may make changes in the
organization of the executive branch or
in the assignment of functions among its
units which he considers necessary for
efficient administration. Where these
changes require’ the force of law, they
shall be set forth in executive orders.
The legislature shall have sixty days of
a regular session, or a full session if
of shorter duration, to disapprove these
executive orders. Unless disapproved by
resolution concurred in by a majority of
the members in joint session, these orders
become effective at a date thereafter to
be designated by the governor.

The Model State Constitution contains a similar provision.

MODEL CONST. art. V, § 5.06. The comment on the provision
states:

In keeping with the concept of the governor
as leader of state administration, however, the
chief executive is also granted broad powers
which permit him to take the initiatave in
administrative reorganizaticn. He hzs bhroad
powers tc order changes in the organizaticn of
government but, when recrganization desired by
the governor requires changes in lzw, the partic-
ipation of the legislature is reguired to effectu-
atce tuewm ~- the ci.anges may be et fcrth an
executive orders to become effective 60 days
after submission.to the legislature unless they
are specifically modified or disapproved by
resolution concurred in by a majority of all
the members.

Id. (Comment), pp. 71-72.
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a provision guaranteeing the
governor access to information
from any executive branch
department, office, or agency
so that the Governor's power to
coordinate and direct is
strengthened. 193/

Conclusion

As the Convention deliberates regarding the
specifics of a constitutional article on the executive
branch of government, it should not lose sight of its
overriding objective -- to create an executive bhranch
that, for the first time in the history of the Northern
Mariana Islands, can speak for and serve the people of the
Commonwealth. Under the provisions of the Covenant, the
executive branch headed by a popularly elected governor
is one of the basic institutions by which the Northern Marianas
pcople can achieve their objective of self-government. The
Convention's decisions on the issues discu;sed in this brief-

ing pmaper invoive a specizl] challenge and opportunity for the

delegates -- to araft 2 provision on the executive branch
that locks toc tihe future and uot to the past.

193/ The U.S. Constitution éives the President the power to
"require the Opinion, in writing, of the principal officer in
each of the executive Departments, upon any Subject relating
to the Duties of their respective Offices. . . ." U.S. CONST.
art. II, § 2. The Model State Constitution provides that the
governor “may at any time require information, in writing or
otherwise, from the officers of any administrative department,

office or agency upon any subject relating to their respective
offices.” MODEL CONST. art. V, § 5.04.

Several new and revised constitutions contain similar pro-
visions. CAL. CONST. art. XIII, § 20; ILL. CONST. art. VvV, § 19;
MONT. CONST. art. VI, § 15; VA. CONST. art. V, § 8.




