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THE EXECUTIVE BRANCH 

The executive branch of the Commonwealth government 

is one of the three basic institutions through which the 

people of the Northern Mariana Islands will govern themselves 

under the Covenant and the United States Constitution. An 

effective executive branch is necessary for the success of 

the Commonwealth. The poolers vested in the executive branch 

and the organization circumscribing the exercise of those 

powers will greatly influence the Commonwealth's ability to 

implement the programs and policies enacted by the legislative 

branch and to articulate the aspirations and needs of the 

people of the Northern Marianas. This briefing paper discusses 

the principal issues facing the Convention with respect to 

the powers and the organization of the executive branch. The 

first section of the paper sets forth the relevant provisions 

of the Covenant, describes briefly the current distribution 

of executive powers in the Northern Mariana Islands, and . 

identifies the basic policy choices before the Convention 

-in dra-fting the Constiiru.tiuna1 provisior! creating the executive 

bran&: of thc Cnmrjnweiif-.h goT~2ri~ncnt. The second part 02 this 

paper discusses tb2 specific a l t z r n z t i v e s  for consid?rati~i-, by 

i -52 !321.~g :.t35 ?it:. T ~ > S ~ ; . Z <  cc : h e  2nd gri iai i iza'; iG> - 2f 

the executive branch. 
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I. BACKGROUND AND GENERAL CONSIDERATIONS 

A .  R e l e v a n t  P r o v i s i o n s  o f  t h e  Covenant  

S e c t i o n  2 0 3 ( a )  o f  t h e  Covenant  s p e c i f i e s  t h a t  

t h e  Commonwealth C o n s t i t u t i o n  w i l l  p r o v i d e  f o r  a n  execu-  

t i v e  b r a n c h  o f  government  " s e p a r a t e "  f rom t h e  l e g i s l a t i v e  

and  j u d i c i a l  b r a n c h e s .  S e c t i o n  2 0 3 ( b )  of t h e  Covenant  

s t a t e s  t h a t :  

The e x e c u t i v e  power o f  t h e  N o r t h e r n  
M a r i a n a  I s l a n d s  w i l l  b e  v e s t e d  i n  a  
p o p u l a r l y  e l e c t e d  Governor  a n d  s u c h  
o t h e r  o f f i c i a l s  a s  t h e  C o n s t i t u t i o n  
o r  l a w s  o f  t h e  N o r t h e r n  Mar i ana  
I s l a n d s  may p r o v i d e .  

S e c t i o n  2 0 4  o f  t h e  Covenant  r e q u i r e s  t h a t  o f f i c e r s  and  of -  

f i c i a l s  o f  t h e  e x e c u t i v e  b r a n c h  o f  t h e  Commonwealth t a k e  

a n  o a t h  or  a f f i r m a t i o n  i n  a p r e s c r i b e d  f o m .  

The U n i t e d  S t a t e s  C o n s t i t u t i o n  d o e s  n o t  manda t e  

any p a r t i c u l a r  d e c i s i o n s  by t h e  Conven t ion  w i t h  r e s p e c t  t o  

t h e  e x e c u t i v e  b r a n c h  a n d  d o e s  n o t  d i c t a t e  t h e  s e l e c t i o n  by' # 

t h e  d e l e g a t e s  o f  any  s p e c i f i c  a l t e r n a t i v e s  d i s c u s s e d  i n  t h i s  

paper w i t h  r e s p e c t  t o  t h e  powers  or o r Q a n i z s t i u n  of t h i s  b r a n c h  

2.  Background ..---. -- 

A i t h o o g h  t i ~ ~  Ccmunwea; th  gove?rmenc a u t h o r i z e d  

by t h e  Covenan t  n e e d  b e a r  n o ' r e s e m b l a n c e  w h a t s o e v e r -  t o  t h e  

a d m i n i s t r a t i o n  o f  t h e  N o r t h e r n  Mar i ana  I s l a n d s  u n d e r  t h e  

1/ Here, a s  e l s e w h e r e ,  t h e  g e n e r a l  r e s t r i c t i o n s  f l o w i n g  f rom - 
t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  o n  a c t i o n s  o f  t h e  Commopwealth 
government  a r e  a p p l i c a b l e .  F o r  example ,  t h e  e l e c t i o n  o f  
e x e c u t i v e  b r a n c h  o f f i c i a l s  mus t  s a t i s f y  t h e  e q u a l  p r o t e c t i o n  
r e q u i r e m e n t s  o f  t h e  F o u r t e e n t h  Amendment. 



2 / 
Trusteeship Agreement,- the current situation may provide a 

familiar context within which the delegates can evaluate 

the powers and organization of the executive branch of the 

future Commonwealth. The Northern Marianas are presently 

governed under the terms of Secretarial Order No. 2989 

issued by the Acting Secretary of the Interior on April 15, 

1976, which provides for separate administration of the 

Northern Mariana Islands district of the Trust Territory. 

This Order vests executive authority in the 

Northern Mariana Islands in a resident commissioner appointed 

by, and responsible to, the Secretary of the Interior. The 

resident commissioner has the authority to appoint an 

executive officer of the government of the Northern Mariana 

Islands who may serve in his place when he is temporarily 

absent. He also appoints representatives to serve on the 

islands of Rota and Tinian. The resident commissioner has 

the authority to hire necessary professional and clerical 

staff. 

2 j  The United States ahinisters the T r ~ s t  Territorv of tne - 
Pacific Islands cnGer the tcm.s nf the Trusteeship Aqr-emmt 
entcred i ~ t o  by the united States ?:ith the United i\laticns 
S c c i l r j  t?,: Cr:~2rici9_. T h e  rTnj.tpd 23s ~ , e c , ? , y + ~ p ~ ~ t  ;, .t:!:~. int i -r ; .or  
has primary responsibility for the administration of the Trust 
Territory. Trusteeship Agreement for the Former Japanese 
Mandated Islands, July 18, 1947, 61 Stat. 3301; Treaties and 
Other International Acts Series No. 1665; 48 U.S.C. ch. 14 
(1970); Exec. Order No. 11,021, 27 Fed. Reg. p. 4409 (1962). 
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The resident commissioner is responsible for 

carrying out the provisions of the Covenant and enforcing 

the laws and regulations in effect in the Northern Mariana 

Islands. His powers include the authority to submit legis- 

lation to the Northern Mariana Islands District Legislature 

prior to and during any legislative session for its consider- 

ation, the authority to veto legislation passed by the 
3 / -, - 

District Legislature, the power to convene the Legislature 

in special sessions confined to subjects named in the con- 
4/ 

vening call- and supervisory authority over all district 

5/ 
elections .- 

C. General Policv Considerations 

The basic political and philosophical issues re- 

lating to the executive branch are: (1) the extent to which 

power is vested in the executive branch relative to the other 

branches of government; and (2) the extent to which the power , 
vested i~ the executive branch is concentrated in the governor. 

The type of executive branch  created by the Constitut-ion wil.! 

de~end on the Conventiorlls views with respcct to these two 

bzsic issues. 

3/ Sec. Order No. 2989, 41 Fed. Reg., pt. 111, 5 7, p. 15892, - 
at 15894 (Apr. 15, 1976), grants the resident commissioner a 
veto power subject to override by the legislature. bill 
repassed by the legislature and still disapproved by the 
resident commissioner is presented to the secretary who has 
an absolute power to approve or disapprove the bill. The 
resident commissioner may also veto items in appropriation 
bills, subject to the same override provisions. 

4/ CHARTER OF THE PIARIANA ISLANDS DISTRICT LEGISLATNE art. 11, - 
5 1. 

5/ ?IARIANA ISLANDS DISTRICT CODE tit. 2, ch. 2.32, 5 2.32.040. - 



The c o n s t i t u t i o n a l  t r e a t m e n t  a f f o r d e d  t h e  

o f f i c e  o f  governor  w i l l  s i g n i f i c a n t l y  a f f e c t  t h e  c h a r -  

acter o f  t h e  e x e c u t i v e  branch .  This.  c o u l d  v a r y  f rom 

" s t r o n g "  t o  "weak" depending  o n  t h e  t e n u r e ,  appo in tmen t ,  

b u d g e t  and  v e t o  powers g i v e n  t h e  governor . c /  For  example,  

t h e  Convent ion  c o u l d  c r e a t e  a  c o n s t i t u t i o n a l l y  " s t r o n g "  

e x e c u t i v e  b r a n c h  w i t h  o n l y  one  e l e c t e d  o f f i c i a l ,  t h e  

g o v e r n o r ,  who s e r v e s  a  term o f  f o u r  y e a r s  w i t h o u t  re- 

s t r i c t i o n  on  r e e l e c t i o n ,  h a s  s o l e  a u t h o r i t y  t o  a p p o i n t  a l l  

e x e c u t i v e  o f f i c i a l s  and t h e  h e a d s  o f  a l l  ma jo r  a d m i n i s t r a -  

t i v e  a g e n c i e s ,  o v e r s e e s  p r e p a r a t i o n  o f  t h e  budge t ,  and checks  

l e g i s l a t i v e  a c t i o n  t h r o u g h  a  v e t o  power t h a t  p e r m i t s  r e j e c -  

t i o n  o f  whole b i l l s  o r  i t e m s  i n  b i l l s  s u b j e c t  t o  o v e r r i d e  

o n l y  by a  v o t e  o f  a n  e x t r a o r d i n a r y  m a j o r i t y  o f  t h e  e l e c t e d  

members o f  t h e  l e g i s l a t u r e .  

An e x e c u t i v e  b ranch  w i t h  less e x t e n s i v e  powers 

migh t  have  a governor  l i m i t e d  t o  o n e  f o u r - y e a r  tern o f  

o f f i c e ,  who mnst  o b t a i n  a p p r o v a l  o f  o n e  hous:, of t _ h ~  l e g i s -  

lature for appoin+_n?ents o f  e x e c ~ t i - ; e  o f f i c e r s  and d e p a r t m e n t  

%cads, who s h a r e s  a u t h o r i t y  f o r  p r e p a r i n g  t h e  Slidget v:ith 

61 An a n a l y s i s  o f  a " s t r o n g , "  "modera te"  o r  "weak" 
e x e c u t i v e  b ranch  i s  s e t  o u t  i n  "A Combined Index  o f  Formal 
Powers o f  t h e  Governor" t h a t  i s  s e t  o u t  i n  S c h l e s i n s e r .  

a .  

A Comparison o f  t h e  R e l a t i v e  P o s i t i o n s  of  t h e  Governors ,  
i n  THE AMERICAN GOVERNOR I N  BEHAVIORAL PERSPECTIVE p .  1 4 1  
(T. Bey le  & J. Wi l l i ams  ed. 1972) [ h e r e i n a f t e r  c i t e d  a s  

THE AMERICAN GOVERNOR]. 



a l l  l e g i s l a t i v e  b i l l s  and  i t e m s  i n  a p p r o p r i a t i o n s  b i l l s  

t h a t  t h e  l e g i s l a t u r e  can  o v e r r i d e  w i t h  a s i m p l e  m a j o r i t y  

v o t e .  

A "weak" e x e c u t i v e  b r a n c h  might  have a  governor  

e l e c t e d  f o r  a  two-year t e r m  w i t h  e l i g i b i l i t y  f o r  r e e l e c t i o n ,  

who h a s . a  g e n e r a l  v e t o  power t h a t  does  n o t  e x t e n d  t o  appro-  

p r i a t i o n s  i t e m s  and who i s  s u b j e c t  t o  o v e r r i d e  by a  s i m p l e  

l e g i s l a t i v e  m a j o r i t y ,  who must  o b t a i n  a p p r o v a l  of  b o t h  

houses  o f  t h e  l e g i s l a t u r e  f o r  e x e c u t i v e  branch  a p p o i n t m e n t s ,  

and who s h a r e s  e x e c u t i v e  power w i t h  o t h e r  e x e c u t i v e  o f f i c i a l s  

and d e p a r t m e n t  heads  who a r e  p o p u l a r l y  e l e c t e d  o r  a p p o i n t e d  

7/ by multi-member boa rds .  - 

F a c t o r s  o t h e r  t h a n  t h e  c o n s t i t u t i o n a l l y  mandated 

a t t r i b u t e s  o f  t h e  e x e c u t i v e  b r a n c h  o b v i o u s l y  i n f l u e n c e  t h e  

a c t u a l  s t r e n g t h  o r  weakness o f  t h a t  b r a n c h ,  i n c l u d i n g  p o l i -  

t i c a l  c o n d i t i o n s ,  t h e  p e r s o n a l i t y  o f . t h e  g o v e r n o r ,  and t h e  ' 

8; r e l a t l v e  s t r e n g t h s  \2f t h e  o t h e r  i n s t i t u t i o n s  o f  government.- 

?' A l t h u ~ g l ;  t h e o r e t i c a l l y  power can  be d i f f u r o d  G i t h i n  t h e  - - 

executive b r a n c h  w i t h o u t  weakeririu t h e  r e i a t i v e  s t r e n g t h  
of + ! i ~  e x e c u t i v e  brailcii a s  cor;l.par?c? t o  t h ~  t e g i s ? a t i 7 . 7 e  
branc;.:, in 1r,(jay j:';;:tr;>:~;;-s ~ ~ ~ ; ~ i ; , >  90t:pr f ~ c . 3  ;llle <;J?/,:r:i.>c 
and  s p r e a d i n g  i t  among o t h e r  exec ; t ive  o f f i c e s  or a g e n c i e s  
t e n d s  t o  d e c r e a s e  t h e  g o y e r n o r ' s  a b i l i t y  t o  e l i c i t  cooper-  
a t i o n  from t h e  l e s i s l a t u r e .  Sha rkanskv ,  Aqencv R e a u e s t s .  
G u b e r n a t o r i a l  s u p p o r t ,  and Budget ~ u c c G s s  i n  s t a te  a ~ e g i s i  
l a t u r e s ,  i n  THE AMERICAN GOVERNOR p. 170 ,  a t ' 1 8 1 .  

8/ Netsch ,  The E x e c u t i v e ,  i n  CON CON: ISSUES FOR THE 
ILLINOIS CONSTITUTIONAL CONVENTION p. 148 (S. Gove & 
V. Ranney ed.  1970) [ h e r e i n a f t e r  c i t e d  a s  ILLINOIS CON 
CON] . i 



I n  a d d i t i o n ,  t h e  p a r t i c u l a r  needs  and c i r c u m s t a n c e s  o f  

communi t ies  i n f l u e n c e  t h e  d e g r e e  t o  which t h e y  c o n c e n t r a t e  

powers  i n  t h e i r  e x e c u t i v e  b r a n c h e s  ahd  g o v e r n o r s .  One 

s t u d y  found ,  f o r  example,  t h a t  i n d u s t r i a l ,  u r b a n i z e d  s t a t e s  

i n  t h e  U n i t e d  S t a t e s  ( w i t h  t h e  e x c e p t i o n  o f  Texas )  have  con- 

s i s t e n t l y  a u t h o r i z e d  s t r o n g  g o v e r n o r s  w h i l e  less popu lous ,  

r u r a l  s t a t e s  have  g o v e r n o r s  w i t h  lesser f o r m a l  powers.  The 

a u t h o r  o f  t h i s  stud.y c o n c l u d e s :  

The f a c t  t h a t  t h e  f o r m a l  s t r e n g t h  
o f  t h e  g o v e r n o r  i s  p o s i t i v e l y  a s -  
s o c i a t e d  w i t h  t h e  s i z e  o f  t h e  s t a t e  
s u g g e s t s  t h a t ,  as t h e  c o m p l e x i t y  o f  
a  s t a t e  i n c r e a s e s ,  t h e  g o v e r n o r ' s  need 
f o r  e x p l i c i t  means o f  c o n t r o l  o v e r  h i s  
a d m i n i s t r a t i o n  a l s o  i n c r e a s e s .  W e  have 
a l r e a d y  p o i n t e d  o u t  t h a t  t h e r e  i s  n o t  
n e c e s s a r i l y  a  r e l a t i o n  between t h e  
f o r m a l  d e v i c e s  f o r  a d m i n i s t r a t i v e  con- 
t r o l  and t h e  i n f l u e n c e  which t h e  
g o v e r n o r  w i e l d s .  W i t h i n  t h e  c o n t e x t  
o f  t h e i r  own s t a t e s  t h e  g o v e r n o r s  of  
M i s s i s s i p p i  and Nor th  Dakota  may have - .  a s  much, i f  n o t  more,  i n f l u e n c e  a s  do . 
t h e  g o v e r n o r s  o f  N e w  York and  I l l i i i o i s .  
A g o v e r n o r  t r y i n g  t c  o v e r s e e  t h e  spend- 
i n g  o f  a $6 b i l l i o n  b u d g e t  h z s  a  much 
h a r s e r  t a s k  t h a n  one  d c a l  i n g  ki t i ,  a 
b u d g e t  o f  $150 m i l l j . a n .  The teems 
n ~ t a t c R  and "gove rnor"  mask diff ere!-;ces 
i n  a d r n i n i s t r z t i v e  p r o b ? m . s  n o t  u n l i k e  
t h c s e  which s e p a r a t e  t h e  s;;;all n ~ i q h b s r -  
i!ood Gress s h o p  frcn, t h e  l a r ? - ? r  dt!?ar:-- 
ment  s t o r e . %  

2' S c h l e s i n g e r ,  A Comparison o f  t h e  R e l a t i v e  P o s i t i o n s  o f  
t h e  G o v e r n o r s , i n  THE AMERICAN GOVERNOR p. 1 4 1 ,  a t  148.  



T h i s  o b s e r v a t i o n  h a s  s p e c i a l  r e l e v a n c e  f o r  t h e  d e l e g a t e s  

t o  t h e  C o n s t i t u t i o n a l  Conven t ion  o f  t h e  N o r t h e r n  Mar i ana  

I s l a n d s ,  who must  d e t e r m i n e  wha t  k i n d  o f  g o v e r n o r  w i l l  

b e s t  s e r v e  t h e  i n t e r e s t s  o f  a Commonwealth c o n s i s t i n g  o f  

s e v e r a l  s m a l l  i s l a n d s  i n  t h e  P a c i f i c  Ocean ,  w i t h  a r e l a t i v e l y  

s m a l l . . p o p u l a t i o n ,  t h a t  faces a most  complex p e r i o d  o f  r a p i d  

economic and  p o l i t i c a l  deve lopmen t .  

A t  t h e  same t i m e ,  however ,  w i t h i n  any p a r t i c u l a r  

p o l i t i c a l  e n t i t y ,  t h e  formal .  powers  g i v e n  t h e  e x e c u t i v e  

b r a n c h  and  t h e  g o v e r n o r  (e.  - 9. , b u d g e t ,  v e t o ,  a p p o i n t m e n t  

and  t e n u r e  powers )  d o  v i t a l l y  a f f e c t  t h e  s t r e n g t h  o f  t h a t  

b r a n c h  and  i t s  c h i e f  o f f i c e r  r e l a t i v e  t o  t h e  o t h e r  i n s t i -  

t i o n s  o f  government.-  lo' I n  making d e c i s i o n s  t h a t  a f f e c t  

t h e s e  g o v e r n m e n t a l  r e l a t i o n s h i p s ,  t h e  d e l e g a t e s  w i l l  w i s h  

t o  h e e d  one  a u t h o r i t y ' s  r e m i n d e r  t h a t  t h e  C o n s t i t u t i o n a l  

C o n v e n t i o n  o f  1787 d i d  n o t  create a  governmznt  o f  " s e p a r a t e d  

p w e r s ' ' ;  it - r a t h e . r  " c r e a t e e  a government  o f  s e p a r a t e d  

11' i n s t i t u t i o n s  s h a r i n g  powers. "- -- 
The p r o p c n z n t s  o f  a s t r ~ n g  e x e c e t - i v e  b r a n c h  gener-  

a l l y  p o i n t  tt> thc  b e n e f i  t . ~  cf a n n i f i  ed a a m i n i s t r s t l o ~  12cj 

- lo/ Dye, E x e c u t i v e  Power a n d  P u b l i c  P o l i c y  i n  t h e  U n i t e d  
S t a t e s ,  i n  THE AMERICAN GOVERNOR p. 2 5 4 ,  a t  2 5 5 ;  S i ia rkansky ,  
Agency R e q u e s t s ,  G u b e r n a t o r i a l  s u p p o r t  ,- and  Budget  ~ u c c e s s ~ ,  
i n  THE AMERICAN GOVERNOR p. 1 7 0 , a t  1 8 2 ;  W r i g h t ,  E x e c u t i v e  
L e a d e r s h i p  i n  S t a t e  A d m i n i s t r a t i o n ,  i n  THE AMERICAN 
GOVERNOR p. 275. 

- 11' R. N e u s t a d t ,  PRESIDENTIAL POWER: THE POLITICS Cf 
LEADERSHIP p .  4 2  ( 4 3 6 0 ) .  



by a popularly elected governor: the development and 

implementation of a coherent overall program; the fixing 

of responsibilities in one person; increased efficiency 

in government administration; and selection of agency 

heads from the largest pool of qualified persons through 

12/ an appointment system.- 

Those who advocate a less powerful executive 

branch believe that concentrated authority encourages 

abuse of power and that decentralizing authority furthers 

responsibility in government and responsiveness to the 

voters.- 13/ Limitations on the governor's term of office 

- 12/ B. Rich, STATE CONSTITUTIONS: THE GOVERNOR pp. 30-32 
(1960); - see Bosworth, Policy Making, in THE 50 STATES AND 
THEIR LOCAL GOVERNMENTS p. 323-34 (J. Fesler ed. 1967) 
[hereinafter cited as THE 50 STATES]: 

A governor gets an excellent education 
if he takes his role as executive and 
political head of the state seriously. 
As chief executive he has a speciai 
opportunity tu tap the expert knowledqe 
in the 3dini.nis trati-~e departments. If 
he has a siaff of his orcn to mul%i.ply 
his effectiveness , he has ai-1 advaiitzgz 
that nG legislator czn xatch. Fn? 
5'brr.ply beca11se he oc-cupis3 so ccn- 
s p i c : ~ o u r .  and .ii-,fll1~;ii?.i~l 3 position; 
intcrmai i c ~  f; c,.,, zz. :.in! f r:jil: ..,>- L<i-up - 1 2 

who are served, regulated, and taxed 
by the state a ~ d ,  of course, from high 
and low participants in the political 
process. 

- 13' ILLINOIS CON CON p. 148. 



a n d  powers a r e  de fended  a s  p r e v e n t i n g  a n  a c c u m u l a t i o n  o f  

p o l i t i c a l  powers  t h r o u g h  incumbency,  and  e l i m i n a t i o n  o f  

t h e  v e t o  power a s  l e a v i n g  t h e  r e p r e s e n t a t i v e  l e g i s l a t u r e  

f r e e  t o  e n a c t  d e s i r e d  l aws  and  p o l i c i e s .  These  p r o p o n e n t s  

c o n s i d e r  t h e  e l e c t i o n  o f  agency  h e a d s  d e s i r a b l e  b e c a u s e  i t  

e n a b l e s . . v o t e r s  t o  r e g i s t e r  t h e i r  a p p r o v a l  o r  d i s a p p r o v a l  

o f  e a c h  p a r t  o f  t h e  e x e c u t i v e  b ranch .  

E x p e r i e n c e  i n  t h e  U n i t e d  S t a t e s  h a s  produced  a  

t r e n d  towards  a  r e l a t i v e l y  s t r o n g  e x e c u t i v e  b r a n c h  w i t h  

e x e c u t i v e  b r a n c h  powers c o n c e n t r a t e d  i n  t h e  g o v e r n o r .  

N e w e r  s t a t e  c o n s t i t u t i o n s  have  moved i n  t h e  d i r e c t i o n  o f  

model ing  t h e  g o v e r n o r ' s  r o l e  a f t e r  t h a t  o f  t h e  P r e s i d e n t  

o f  t h e  U n i t e d  S t a t e s  by combin ing  i n  t h e  g o v e r n o r  r o l e s  as 

c h i e f  a d m i n i s t r a t o r ,  c h i e f  p o l i c y  maker,  l e g i s l a t i v e  l e a d e r  

14' R e v i s i o n s  and  c h i e f  gove rnmen ta l  spokesman f o r  t h e  people . -  

d e s i g n e d  t o  s t r e n g t h e n  t h e  o f f i c e  o f  g o v e r n o r  have  f o c u e e d  dn: 

t h e  e l e c t - i o n  o f  a minimum number c f  e x e c u t i v e  o f f i c e r s  o t h e r  

- t h a n  t h e  g o v e r n o r ;  t h e  zcnso lFda tFor ,  of e x e c u t i v e  a g e n c i e s  

i n t o  m a j c r  d e y a s t n e n t s  c .2r . t rc l le .3  by t h e  g o v e r n o r ;  a 

r e d u c t l o r ,  of tile ~:u.micr of Sn?ei~enrlent  s g e n c i e s  2nd ;;<mini- 

s t r a t i v e  b o a r d s  and  commiss ions ;  a n  i n c r e a s e  i n  g u b e r n a t o r i a l  

po l i cy -mak ing  powers ,  s u c h  a s  powers  w i t h  r e s p e c t  t o  b u d g e t ;  

a n  i n c r e a s e  i n  g u b e r n a t o r i a l  a u t h o r i t y  t o  a p p o i n t  and  remove 

- 14' McKean, E l e c t i o n s  a n d  P o l i t i c a l  P a r t i e s ,  i n  THE 50 

STATES p. 2 2 4 .  



a d m i n i s t r a t i v e  h e a d s  a n d  t o  i n i t i a t e  r e o r g a n i z a t i o n  p l a n s ;  

a n d  a l o n g e r  term o f  o f f i c e  a n d  g r e , a t e r  s t a f f  a i d s  f o r  t h e  

1 5 /  
g o v e r n o r .  - I n  c o n s i d e r i n g  t h e  s p e c i f i c  i s s u e s  d i s c u s s e d  

b e l o w ,  t h e  d e l e g a t e s  w i l l  w i s h  t o  e v a l u a t e  w h e t h e r  t h i s  re- 

c e n t  U n i t e d  S t a t e s  t r e n d  o f f e r s  a n y  u s e f u l  g u i d a n c e  fo r  t h e  

p a r t i c u l a r  c i r c u m s t a n c e s  a n d  a s p i r a t i o n s  o f  t h e  new Commonwealth. 

11. SPECIFIC ISSUES FOR D E C I S I O N  

T h i s  s e c t i o n  e x a m i n e s  e a c h  o f  t h e  major a l t e r n a -  

t i v e s  a v a i l a b l e  w i t h  r e s p e c t  t o  t h e  t w o  b a s i c  p o l i c y  i s s u e s  

d i s c u s s e d  a b o v e .  S e c t i o n  A d e s c r i b e s  t h e  v a r i o u s  k i n d s  o f  

p c w e r s  t h a t  t h e  C o n s t i t u t i o n  may v e s t  i n  t h e  e x e c u t i v e  

b r a n c h .  S e c t i o n  B d e s c r i b e s  t h e  a l t e r n a t i v e s  w i t h  r e s p e c t  

t o  o r g a n i z a t i o n  of t h e  e x e c u t i v e  b r a n c h  a n d  a l l o c a t i c n  o f  

p o w e r s  w i t h i n  it. 

A. P o w e r s  of t h e  E x e c u t i v e  Rranci i  

All 50 - + -  a,ute  c o n s t i t u t i o n s  a n d  t h e  P u e r t o  Rico 

c o n s t i t u t i o n  c m t a i n  o n e  o r  Goth of the f o l l ~ w i n g  g e n e r a l  

d e c l a r z t i c n s :  "The executive power  135 t h e  S t a ? e  s h a i l  be  

-..7c=st:?.7 i:: a rjr,ver;lor" ; ::r :':ll!le 2,-,~?e~:ncr .c.hii?-l Jlc respc,- . .s l  bi-e 

- L e g i s l a t i v e  R e f e r e n c e  B u r e a u ,  H A W A I I  COIJSTITUTIONAL 
CONVENTION STUDIES, ARTICLE I V :  THE EXECUTIVE BRANCH OF 
GOVERlJMENT p .  3 ( 1 9 6 8 )  [ h e r e i n a f t e r  c i t e d  a s  H A W A I I  STUDIES]. 



f o r  t h e  f a i t h f u l  e x e c u t i o n  o f  t h e  l a w s . " -  16/ I n  a d d i t i o n ,  

e a c h  c o n s t i t u t i o n  g r a n t s  c e r t a i n  s p e c i f i c  p o w e r s  t o  t h e  

e x e c u t i v e  b r a n c h  o r  g o v e r n o r .  A l t h o u g h  a g o v e r n o r  p l a y s  

many r o l e s  n o t  m e n t i o n e d  i n  t h e  c o n s t i t u t i o n ,  t h i s  c o n s t i -  

t u t i o n a l  g r a n t i n g  o f  s p e c i f i c  p o w e r s  d e f i n e s  t h e  r e l a t i v e  

s t r e n g t h .  o r  w e a k n e s s  o f  t h e  g o v e r n o r . -  17/ T h i s  s e c t i o n  o f  

t h e  p a p e r  d e s c r i b e s  f i v e  t r a d i t i o n a l  k i n d s  o f  powers  t h a t  

t h e  Commonwealth C o n s t i t u t i o n  may g r a n t  t o  t h e  e x e c u t i v e  

b r a n c h  a n d  t h e  g o v e r n o r :  (1) t h e  v e t o  power ;  ( 2 )  o t h e r  

p o w e r s  t h a t  d i r e c t l y  i n v o l v e  t h e  l e g i s l a t i v e  p r o c e s s ;  

( 3 )  p o w e r s  t h a t  a f f e c t  t h e  j u d i c i a l  p r o c e s s ;  ( 4 )  a d m i n i -  

s t r a t i v e  p o w e r s ;  a n d  ( 5 )  m i l i t a r y  a n d  e m e r g e n c y  powers .  

No c o n s t i t u t i o n  makes  c l ea r  w h e t h e r  t h e s e  b r o a d  s t a t e -  
m e n t s  p r o v i d e  a n  i n d e p e n d e n t  s o u r c e  o f  g u b e r n a t o r i a l  p c w e r  
o r  o n l y  e n c o m p a s s  t h o s e  s p e c i f i c  d u t i e s  e n u m e r a t e d  e l s e w h e r e  
i n  t h e  c o n s t i t u t i o n .  The l e a d i n g  cases o n  P r e s i d e n t i a l  power  
d o  n c t  p r o v i d e  a n y  u s e f u l  g u i d a n c e .  I n  Youngstown S h e e t  & ' 
-Tube Co. v .  S a w y e r ,  343  U.S. 579 ( 1 9 5 2 )  ( t h e  S t e e l  S e i z u r e  
C s s e ) ,  t h e  C o u r t  r e j e c t e d  the  P r e s i d e n t ' s  a r g u m e n t  t h a t  h e  
h a d  " i n h e r e n t  power"  t o  s e i z e  t h e  n z t i o n ' s  s t e e l  m i l l s  tc  
z v o i d  a s t r i k e  d i . s r u p t i v e  of t h e  n a t i o n a l  s a E e t y  2nd w e l l -  
5e i .ng .  D i s s e n t e r s  i n  t h a t  cGse, h o w e v e r ,  t o o k  a e o n t r 3 r y  
v i e w  a n d  e r n p h a s i z c d  a c t i c n s  t aker :  by P r e s i d e n t s  f r o m  
N a s h i n y t o n  t o  Truman i n  r c s p u n s e  t o  c n e r g e n c y  s i t ~ ~ d t i c n s  
l . ~ i ~ h c z t  s p e c i f i c  c u n s t i t u + - i o n , + ?  a r  s t a t u t - c r : '  c l l t l : o r i t y  = 

~ ! ~ ! ; ; , ; ~ L i - c ~ ~ ~  ~ . ~ ~ b ~ W , ~ ~ > . ? T ? ' . ~  -.- .-2- T F C  SL.7 YfiF. 27 ~~~~~~~~~~?~ &-y, 

v o l .  2 ,  pp .  587-88 ( 1 9 7 4 ) .  
.. 

- 17/ The e n u m e r a t i o n  o f  t o o  many s p e c i f i c  p o w e r s  i n  t h e  
c o n s t i t u t i o n  may b e  c o n s t r u e d  t o  l i m i t  t h e  g o v e r n o r ' s  
e x e r c i s e  o f  a d d i t i o n a l  p o w e r s .  - S e e  N a t i o n a l  M u n i c i p a l  
L e a g u e ,  MODEL STATE CONSTITUTION a r t .  11, § 2 . 0 1  a n d  
Comment p p .  36-38 ( 6 t h  r e v .  e d .  1 9 6 8 )  [ h e r e i n a f t e r  c i t e d  
a s  MODEL CONST. I .  



The d e c i s i o n s  t h e  Convent ion  makes w i t h  r e s p e c t  t o  e a c h  o f  

t h e s e  k i n d s  o f  powers w i l l  d e t e r m i n e  t h e  g e n e r a l  c h a r a c t e r  

o f  t h e  e x e c u t i v e  b ranch  and i t s  power r e l a t i v e  t o  e a c h  o f  

t h e  o t h e r  b r a n c h e s  o f  government .  

1. The v e t o  power -. --- 
The v e t o  power p e r m i t s  t h e  g o v e r n o r  t o  r e j e c t  a  

b i l l  p a s s e d  by t h e  l e g i s l a t u r e  and  t o  p r e v e n t  i t ,  a t  l eas t  

t e m p o r a r i l y ,  f rom e n a c t i n g  t h e  b i l l  i n t o  law. An a c c e p t e d  p a r t  

o f  t h e  American p o l i t i c a l  s y s t e m ,  t h e  U n i t e d  S t a t e s  Con- 

s t i t u t i o n ,  t h e  P u e r t o  R ico  c o n s t i t u t i o n ,  and  e v e r y  s t a t e  

c o n s t i t u t i o n  e x c e p t  t h a t  o f  Nor th  C a r o l i n a  p r o v i d e  f o r  an  

e x e c u t i v e  v e t o  power. The e x t e n t  t o  which t h e  Commonwealth 

C o n s t i t u t i o n  p r o v i d e s  f o r  a v e t o  power i s  o n e  o f  t h e  Con- 

v e n t i o n ' s  most  i m p o r t a n t  d e c i s i o n s .  I n  c o n s i d e r i n g  t h i s  

i s s u e ,  t h e  d e l e g a t e s  s h o u l d  f o c u s  on t h e  d i f f e r e n t  k i n d s  o f  

v e t o  powers  and  t h e i r  p u r p o s e s ,  t h e  r a n g e  o f  t h e i r  p o s s i b l e  

u s e s ,  t h e  a p p l i c a b l e  t i m e  l i n l t a t i n n s ,  and  t h e  v o t e  r e -  

q ~ i r e d  f o r  any  overriding o f  t h e  v e t o  by the l e g i s l a t u r e .  

2 )  Types and P u r p o s e  ---- --i-- 

T h e e  e re  f o x  types o f  : ~ e t o  power c u r r e n t l y  i n  

.- --  i l l  ti:? in l ieu  SLa te s r  i h e  ger,eral v e c o ,  t h e  pdckei; 

v e t o ;  t h e  c o n d i t i o n a l  v e t o ;  and  t h e  p a r t i a l  ( o r  i t e m )  v e t o .  

These  d i f f e r  a s  t o  t h e  s c o p e  o f  t h e  g o v e r n o r ' s  a u t h o r i t y ,  

t h e  t i m i n g  o f  i t s  e x e r c i s e  a n d  t h e  p r o c e d u r e s  f o r  com- 

m u n i c a t i n g  t h e  g o v e r n o r ' s  v iews  t o  t h e  l e g i s l a t u r e .  Each 

of t h e  c o n s t i t u t i o n s  a u t h o r i z i n g  t h e  v e t o  power i n c - l u d e s  



p r o v i s i o n  f o r  t h e  l e g i s l a t u r e  t o  r e a f f i r m  i t s  p o s i t i o n  

and  o v e r r i d e  t h e  g o v e r n o r ' s  v e t o  by a  s p e c i f i e d  v o t e  o f  

18 /  i t s  members, t y p i c a l l y  more t h a n  a s i m p l e  m a j o r i t y . -  

The i n t e r p l a y  be tween  t h e  e x e c u t i v e  a n d  

l e g i s l a t i v e  b r a n c h e s  o f  government  r e q u i r e d  by t h e s e  

c o n s t i t . u t i o n a 1  p r o v i s i o n s  b e s t  r e v e a l s  t h e  u n d e r l y i n g  

p u r p o s e  o f  t h e  v e t o  power.  A l though  t r a d i t i o n a l l y  viewed 

a s  a means f o r  c h e c k i n g  l e g i s l a t i v e  errors or  e x c e s s e s ,  t h e  

v e t o  i s  even  more i m p o r t a n t  as a mechanism f o r  e n s u r i n g  

c o l l a b o r a t i o n  be tween  t h e  e x e c u t i v e  and  l e g i s l a t i v e  

b r a n c h e s  i n  t h e  l e g i s l a t i v e  p r o c e s s .  The a v a i l a b i l i t y  o f  

t h e  v e t o  power compels  t h e  l e g i s l a t u r e  t o  c o n s i d e r  t h e  

" g o v e r n o r ' s  v i ews  when e n a c t i n g  l e g i s l a t i o n .  The t h r e a t  

i m p l i c i t  i n  t h e  v e t o  power -- r a t h e r  t h a n  i t s  a c t u a l  e x e r -  

c ise  -- o f t e n  e n a b l e s  t h e  g o v e r n o r  t o  p e r s u a d e  t h e  l e g i s -  

l a t u r e  t o  accomodate  e x e c u t i v e  b r a n c h  p o l i c y .  A t  t h e  s a m e  : 

t i m e ,  t h e  g o v e r n o r  must  r e l y  o n  t h e  l e g i s l a t u r e  t o  e n a c t  

h i l i s  s u p p o r t i n g  e x e c u t i v e  b r a n c h  p o l i c i e s  a n d  mus t  t h e r e -  

f o r e  e x e r c i s e  s 6 m e  r e s t r a i n t  2nd d i s c r e t 2 c n  i~ t h e  w i e l d i n g  

19/  
cf th i s  s i q z i f i c a i l t  c szs t j  t u t i c n a l  power.-- 

18 /  An a b s o l u t e  v e t o ,  t h e  e f f e c t  o f  wh ich  c o u l d  n o t  be o v e r -  
c o m e  by any l e g i s l a t i v e  a c t i o n ,  i s  t h e o r e t i c a l l y  p o s s i b l e .  
NO s t a t e  or  o t h e r  c o n s t i t u t i o n  i n  t h e  Arner ican :sys tem 
p r o v i d e s  f o r  s u c h  a n  e x t r a o r d i n a r y  v e t o  power.  

- 19/ Boswor th ,  P o l i c y  Making, i n  THE 50 STATES 2 .  333. 

# 



b) U s e  o f  v e t o  powers  

These  v a r i o u s  t y p e s  o f  v e t o  power c a n  b e  v e s t e d  

20/ i n  t h e  e x e c u t i v e  b r a n c h  s i n g l y  o r  i n  any combina t ion . -  

The C o n s t i t u t i o n  c a n  v e s t  any o r  a l l  o f  t h e s e  v e t o  powers  

i n  t h e  e x e c u t i v e  b r a n c h  s i m u l t a n e o u s l y  f o r  a l l  t y p e s  o f  

b i l l s ;  o r  it c a n  match s p e c i f i c  t y p e s  o f  v e t o  powers  w i t h  

s p e c i f i c  t y p e s  o f  b i l l s  ( f o r  example ,  a n  i t e m  v e t o  f o r  b i l l s  

a u t h o r i z i n g  a p p r o p r i a t i o n  o f  f u n d s ) .  Examina t ion  o f  some 

o f  t h e  a v a i l a b l e  a l t e r n a t i v e s  and c u r r e n t  p r a c t i c e  i n  t h e  

U n i t e d  S t a t e s  may a s s i s t  t h e  Convent ion  i n  d e c i d i n g  wha t  

i s  a p p r o p r i a t e  for. t h e  Commonwealth. 

- 2 0 /  F o r  example ,  t h e  V i r g i n i a  c o n s t i t u t i o n  g i v e s  t h e  
f o l l o w i n g  o p t i o n s  t o  t h e  g o v e r n o r  when p r e s e n t e d  
w i t h  a  b i l l  p a s s e d  by t h e  g e n e r a l  a s sembly :  (1) h e  may 
s i g n  t h e  b i l l ;  ( 2 )  h e  may r e t u r n  i t  w i t h  h i s  o b j e c t i o n s ,  
t h a t  i s ,  v e t o  i t ,  a f t e r  which o n l y  a  t w o - t h i r d s  v o t e  i n  
e a c h  house  c a n  o v e r r i d e  t h e  v e t c ;  ( 3 )  h e  may v e t o  s p e c i f i c  
i t e m s  i n  ar. a p p r c p r i a t i o n s  b i l l ;  ( 4 )  h e  may, w i t h o u t  a 

v e t o i n g  a  b i l l ,  r e t u r n  i t  w i t h  s u g g e s t e d  amendments, upon 
which t h e  a s s e n b l y ,  by o r d i n a r y  m a j o r i t i e s ,  may e i t h e r  
a c c e p t  o r  r s j e c t  ihe amendments a a d - r e t u r n  t h e  b i l l  o n c e  
a g a i n  t3 t % e  q o v e r n o r ;  o r  i 5 )  he  may a l l o w  a hi.11 t o  d i e  by 
p o c k e t  vc to  i f  ti-;c s s s e m b l y ,  f i n a l  a d j o u r n n e n t ,  l ias 
p r - v s n t ~ d  h i s  r e t u r n i n g  t h e  b i l l  w i t h i n  s e v e n  clays. I n  
811 = ? h e r  cast.s, i f  t h ~  qovctIlc.!r d c c s  n o t  r e tu i -n  a b i l l  
w i t h i : l  se7ren d z y s  of i L . 2  p r c z e t ~ t a t i o n  t o  h i m ,  i t  becomes 

7 . -  l::,; -35 j f he had r ; i .g~pd ii. u i i  CGPiSr!'- a - ~ t .  17, 5 6.  

The I d a h o  c o n s t i t u t i o n  g r a n t s  t h e  g o v e r n o r  a  g e n e r a l  
v e t o  s u b j e c t  t o  o v e r r i d e ;  and  a n  i t e m  v e t o  s u b j e c t  t o  
o v e r r i d e  f o r  a p p r o p r i a t i o n s  b i l l s .  IDAI IO  CONST. a r t .  I V ,  
§ S  10-11. 

The P u e r t o  Rico  c o n s t i t u t i o n  g r a n t s  t h e  g o v e r n o r  t h e  
same v e t o  powers a s  I d a h o ,  w i t h  t h e  a d d i t i o n a l  power t o  
r e d u c e  i t e m s  i n  a p p r o p r i a t i o n s  b i l l s .  P.R. CONST. a r t .  1 1 1 ,  
§§  19-20. * 



i) G e n e r a l  v e t o .  The g e n e r a l  v e t o  

r e q u i r e s  t h e  g o v e r n o r  t o  c o n s i d e r  e a c h  b i l l  a s  a  whole 

and e i t h e r  s i g n  i t ,  even  though h e  may d i s a g r e e  w i t h  p a r t s  

o f  i t ,  o r  v e t o  i t ,  even  though h e  may a g r e e  w i t h  it i n  

l a r g e  p a r t .  The U n i t e d  S t a t e s  C o n s t i t u t i o n  and e v e r y  

s t a t e  c o n - s t i t u t i o n  e x c e p t  Nor th  C a r o l i n a  a u t h o r i z e  t h i s  

21 /  form o f  v e t o  power.- 

ii) Pocke t  v e t o .  The p o c k e t  v e t o  pe r -  

m i t s  t h e  g o v e r n o r  t o  p roceed  by i n a c t i o n  o n  a b i l l  p a s s e d  

c l o s e  enough t o  t h e  end  o f  t h e  l e g i s l a t i v e  s e s s i o n  s o  t h a t  

t h e  t i m e  l i m i t  f o r  s i g n a t u r e  o r  v e t o  e x p i r e s  w h i l e  t h e  

l e g i s l a t u r e  i s  n o t  i n  s e s s i o n .  I f  t h e  g o v e r n o r  l e a v e s  

t h e  b i l l  u n s i g n e d ,  it d o e s  n o t  t a k e  e f f e c t .  

L e s s  common t h a n  t h e  g e n e r a l  v e t o ,  t h e  pocke t  

v e t o  i s  p e r m i t t e d  by t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and 

t h e  c o n s t i t u t i o n s  o f  17  s t a t e s . 2 2 '  Use o f  t h e  p o c k e t  v e t b  

i s  o n  t h e  d e c l i n e  b e c z u s e  i t  a l l o w s  t h e  g o v e r n o r  t o  v e t o  a 

2 3/ b i l l  w i t h s a t  t a k i n g  a  p u b l i c  s t a n d  f o r  o r  a g a i n s t  it.- 

r.g., ALAS. CO'IGST. a r t .  IT, 5 15: :-IA!JhII CONS?'. a r c .  -- - - -- 
-;.~i, 5 T T ;  P e p .  f2YSsII' .?rt. 7.i L .  5 17 

- 2 2 /  L e g i s l a t i v e  D r a f t i n g  Resea rch  Fund o f  Columbia 
U n i v e r s i t y ,  I N D E X  DIGEST OF'STATE CONSTITUTIONS p .  612 
(2d  ed .  1959)  and  pp. 171-72 (Supp. 1971)  [ h e r e i n a f t e r  
c i t e d  a s  I N D E X  DIGEST]. A n  example o f  t h i s  t y p e  o f  pro-  
v i s i o n  i s  MICH. CONST. a r t .  I V ,  § 3 3 .  

231 A p o s s i b l e  a l t e r n a t i v e  i s  t o  a l l o w  a  p o c k e t  v e t o  b u t  
t o  r e q u i r e  t h e  g o v e r n o r  t o  s t a t e  r e a s o n s  f o r  e a c h  p o c k e t  
v e t o .  f 



Some s ta tes  s p e c i f i c a l l y  p r o h i b i t  u s e  o f  t h e  p o c k e t  v e t o  

by s p e c i f y i n g  t h a t  a l l  b i l l s  n e i t h e r  s i g n e d  n o r  v e t o e d  by  

t h e  g o v e r n o r  w i t h i n  t h e  s p e c i f i e d  t i m e  p e r i o d  a u t o m a t i c a l l y  

become law.- 2 4 /  O t h e r  s t a t e s  u s e  ;he p o c k e t  v e t o  t o  c o u n t e r -  

a c t  t h e  l e g i s l a t i v e  t e n d e n c y  t o  p a s s  many b i l l s  j u s t  p r i o r  

t o  a d j o u r n m e n t .  - 25/ I n  Hawa i i ,  t h e  g o v e r n o r  c a n  e x e r c i s e  

t h e  p o c k e t  v e t o  o n l y  when t h e  l e g i s l a t u r e  r e c o n v e n e s  i n  

s p e c i a l  s e s s i o n  t o  c o n s i d e r  p o s t - a d j o u r n m e n t  v e t o e s .  I f  

t h e  l e g i s l a t u r e  c h o o s e s  n o t  t o  o v e r r i d e  t h e  i n i t i a l  v e t o  

a n d  i n s t e a d  a l t e r s  t h e  b i l l ,  t h e n  t h e  b i l l  d i e s  if t h e  

26/ g o v e r n o r  f a i l s  t o  s i g n  it w i t h i n  t h e  r e q u i r e d  t i m e . -  

27/ The N e w  J e r s e y  c o n s t i t u t i o n  h a s  a  s i m i l a r  p r o v i s i o n . -  

iii) C o n d i t i o n a l  v e t o .  The c o n d i t i o n a l  

2 8 /  T h i s  v e t o  a p p e a r s  i n  t h e  c o n s t i t u t i o n s  of f o u r  states.- 

24/ - E.g . ,  AT,AS. CONST. a r t .  11, § 1 7 ;  MONT. CONST. a r t .  V I ,  

5 1 0  ( r e v i s e d  i n  1972  t o  e l i m i n a t e  t h e  p o c k e t  v e t o ) ;  MODEL 
CONST. a r t .  I V ,  § 4.16.  Many s t z t e s  g i v e  t h e  g o v e r n o r  a 
s h o r t e r  t h e  p e r i o d  ( e . c ~ . ~  10 d a y s )  'when t h e  l e y i s l a t u r e  
i s  i n  s e s s i o n ,  arid a l o n g e r  t . i m e  p e r i o d  !e.g., 30 d a y s )  
t o  c o n s i d e r  t h e  m a s s  of l ~ g i s l a t i u n  p a s s e 4  a t  ?lie close 
cf a I c g . i . s l ~ i i v e  s e s s i o f i -  -- Se? 5 1 ( z )  be icw.  The Cunven- 
tion's d c c i s i o n  o n  t h i s  m a t t e r  ~ i l l  d e p e n s  or: t h e  t y p e  o f  
l e j i s l a t i v c  s a s s i o n s  i t  cr.eatcs. See E R I E F I N G  PAPER N O .  3 :  -- 
TI-IF LEGISL.A?_;IVE E I a N C B  rjr' G3VE?&TI.1E?ZT I T  I D )  (I) . 
25/ - E.g. ,  VA. CONST. a r t .  V ,  § 6. 

- 2 6 /  HAWAII  CONST. a r t .  ~ I I ,  5 1 7 .  

- 27/ N .  J. CONST. a r t .  V, g 1, :I 14 ( b )  ( 3 ) .  

28/ T h e s e  s t a t e s  are  Alabama, M a s s a c h u s e t t s ,  New J e r s e y  
a n d  V i r g i n i a .  Some s t a t e s  u s e  t h e  c o n d i t i o n a l  v e t o  o n  
an i n f o r m a l  b a s i s .  



power p e r m i t s  t h e  g o v e r n o r  t o  r e t u r n  a  b i l l  t o  t h e  l e g i s -  

l a t u r e  w i t h  a  recommendation f o r  changes .  The l e g i s l a t u r e  

can  a c c e p t  t h e  recommended c h a n g e s , .  r e t u r n  t h e  o r i g i n a l  

b i l l  t o  t h e  g o v e r n o r  s u b j e c t  t o  a p p r o v a l  o r  v e t o  by t h e  

g o v e r n o r ,  o r  f o r c e  t h e  o r i g i n a l  b i l l  i n t o  law by t h e  e x t r a -  

o r d i n a r y  m a j o r i t y  v o t e  r e q u i r e d  t o  o v e r r i d e  a  v e t o .  The 

c o n d i t i o n a l  v e t o  f a c i l i t a t e s  n e g o t i a t i o n  and accomodat ion 

between t h e  g o v e r n o r  and  t h e  l e g i s l a t u r e .  On t h e  o t h e r  hand ,  

t h e  l e g i s l a t i v e  p r o c e s s ,  c o u p l e d  w i t h  a  g e n e r a l  v e t o  power,  

2 9 /  i n c o r p o r a t e s  a  s i m i l a r  give-and-take.-  

i v )  P a r t i a l  ( o r  i t e m )  v e t o .  The p a r t i a l  

o r  i t e m  v e t o  p e r m i t s  s e l e c t i v i t y  i n  a  d i f f e r e n t  way t h a n  

t h e  c o n d i t i o n a l  v e t o .  The g o v e r n o r  can  v e t o  s p e c i f i c  

s e c t i o n s ,  i t e m s  o r  r i d e r s  i n  t h e  l e g i s l a t i o n  and p e r m i t  

t h e  r e m a i n d e r  o f  t h e  b i l l  t o  become law. Dur ing  t h e  p e r i o d  

t h a t  t h e  l e g i s l a t u r e  c o n s i d e r s  t h e  p o s s i b i l i t y  o f  o v e r r i d i n g '  

t h e  s e l e c t i v e  v e t o ,  t h e  r e m a i n s e r  o f  t h e  b i l l  a l r e a d y  ope r -  

a t e s  a s  l a w ,  The a d v a n t a g e  02 the p a r t i a l  v e t o  is t h a t  i t s  

u s e  airci.ls r e j e c 2 i n n  of a uic?lr. h i l l  (as xnder  2 g e n e r a i  

v e t o )  when o n l y  s p e c i f i c  ;>arts a r e  a t  iss!le. The priI?cipa! 

. . 
- 2 9 /  I f  t h e  g o v e r n o r  h a s  a  g e n e r a l  v e t o  power,  i n  most 
c a s e s  he  w i l l  communicate f o r m a l l y  o r  i n f o r m a l l y  t o  t h e  
l e g i s l a t u r e  h i s  v iews  on a . p r o s p e c t i v e  b i l l .  T h i s  g i v e s  
t h e  l e g i s l a t u r e  t h e  o p p o r t u n i t y  t o  modify a  b i l l  b e f o r e  
i t s  p a s s a g e  and p r e s e n t a t i o n  t o  t h e  g o v e r n o r .  I f  t h e  
gove rnor  o p p o s e s  a  b i l l  a s  p a s s e d  and  e x e r c i s e s  t h e  v e t o  
power w i t h  r e s p e c t  t o  t h a t  b i l l ,  c o n s t i t u t i o n s  t y p i c a l l y  * r e q u i r e  t h e  g o v e r n o r  t o  i s s u e  a  message s t a t i n g  t h e  . 

r e a s o n s  f o r  t h e  v e t o .  The l e g i s l a t u r e  t h e n  h a s  t h e  o p t i o n  
o f  p a s s i n g  a  new b i l l  t h a t  conforms w i t h  t h e  g o v e r n o r ' s  
p r o p o s a l  o r  o f  t r y i n g  t o  o v e r r i d e  t h e  v e t o , o n  t h e  o r i g i n a l  
b i l l .  



d i s a d v a n t a g e  i s  t h e  i n c r e a s e d  a u t h o r i t y  o f  t h e  g o v e r n o r  

armed w i t h  a  p a r t i a l  v e t o  power t o  d i s r u p t  a  l e g i s l a t i v e  

c o n s e n s u s  t h a t  migh t  have  r e s u l t e d  'from b a r g a i n i n g  on a  

30/  number o f  i s s u e s . -  

Most s t a t e  c o n s t i t u t i o n s  i n c l u d e  some t y p e  o f  

p a r t i a l  o r  i t e m  v e t o .  The most  common p r o v i s i o n s ,  found 

i n  4 2  c o n s t i t u t i o n s ,  p e r m i t s  t h e  g o v e r n o r  t o  v e t o  i t e m s  

31/ i n  a p p r o p r i a t i o n  b i l l s . -  A r e l a t e d  and even  more power- 

f u l  t y p e  o f  v e t o  a l l o w s  t h e  g o v e r n o r  t o  r e d u c e  t h e  amounts 

o f  s p e c i f i c  i t e m s  i n  a p p r o p r i a t i o n  b i l l s .  Seven s t a t e s  and 

32/ P u e r t o  R ico  v e s t  t h i s  power i n  t h e  governor . -  

The s t a t e  of  Washington h a s  a  u n i q u e  p r o v i s i o n  

t h a t  p e r m i t s  t h e  g o v e r n o r  t o  v e t o  s e c t i o n s  i n  any k i n d  o f  

30' Some l e g i s l a t o r s  may have v o t e d  f o r  a b i l l  c o n t a i n ' i n g  p ro -  
v i s i o n s  t h e y  opposed a s  a  compromise b e c a u s e  i t  i n c l u d e s  s p e c i -  
f i c  p r o v i s i o n s  t h e y  f a v s r e d .  I f  t h e  g c v e r n o r  c a n  d e l e t e  s p e c i -  
f i c  p r o v i s i o n s :  h a  c a n  d e f e a t  t h e  n a t u r e  s f  t h e  comproa i se .  

31 j - c E-CJ . ,  ILL. COES'X'. a r ~ .  I V ,  § 9; VA. CONST. a r t .  V ,  5 - 

- 32' These  s t a t e s  a re  Ala.skn. C a i i f c r n i a ,  Hawaii .  I l l i n o i s ,  
i ~ i a s s a c b u s e t t s ,  N?w J e r s e y  and  p e c n s y l v a n ~ z .  T!le Hawzii pro-  
.rS SICj I  ~ t 2 . t . i ~ :  

[The g o v e r n o r ]  may v e t o  any s p e c i f i c  i t e m  
o r  i t e m s  i n  any b i l l  which a p p r o p r i a t e s  
money f o r  s p e c i f i c  p u r p o s e s  by  s t r i k i n g  
o u t  o r  r e d u c i n g  t h e  same; b u t  h e  s h a l l  v e t o  
o t h e r  b i l l s ,  i f  a t  a l l ,  o n l y  a s  a  whole .  

H A W A I I  COIJST. a r t .  111, § 17.  



b i l l . -  33/  his t y p e  o f  v e t o  power p e r m i t s  t h e  gove rnor  t o  

r i d  b i l l s  o f  non-germane r i d e r s .  I f ,  f o r  example,  a  r i d e r  

a p p r o v i n g  a  p u b l i c  works p r o j e c t  f o r  a  p a r t i c u l a r  town i s  

a t t a c h e d  t o  an  a p p r o p r i a t i o n  b i l l  f o r  p u b l i c  works i n  t h e  

s t a t e ,  t h e  g o v e r n o r  c a n  v e t o  t h e  r i d e r  w i t h o u t  e n d a n g e r i n g  

o r  d e l a y i n g  t h e  main b i l l . = /  T h i s  t y p e  o f  v e t o  i s  n o t  l i m i t e d  

t o  non-germane r i d e r s ,  however,  and  would g i v e  t h e  g o v e r n o r  t h e  

b r o a d e s t  a u t h o r i t y  t o  i n f l u e n c e  l e g i s l a t i o n  f o r  t h e  Commonwealth 

c )  A p p l i c a b l e  t i m e  l i m i t a t i o n s  

The c o n s t i t u t i o n  c a n  a l l o w  t h e  g o v e r n o r  any l e n g t h  

o f  t i m e  t o  c o n s i d e r  b i l l s  p a s s e d  by t h e  l e g i s l a t u r e .  I n  de- 

c i d i n g  what  l e n g t h  o f  t i m e  t o  e s t a b l i s h ,  t h e  Convent ion  

migh t  c o n s i d e r  d i f f e r e n t  p r o v i s i o n s  f o r  b i l l s  g i v e n  t o  t h e  

g o v e r n o r  (1) d u r i n g  t h e  l e g i s l a t i v e  s e s s i o n ,  ( 2 )  d u r i n g  t h e  

l a s t  d a y s  o f  t h e  l e g i s l a t i v e  s e s s i o n ,  and  ( 3 )  a f t e r  ad journment  

of t h e  l e g i s l a t i v e  s e s s i o n .  
\ 

A l o n g e r  t i ne  p e r i o d  g i v e 3  t h e  gGvcrnor more t i m e  

t o  c o n s j d e r  b i l l s  and consu i i ;  wi.t_h h i s  ad r . : i n i s t . r a t ive  d a y a r t -  

a e n t s  or a t t o r c e y  geiier-21, It a l s c  facilitates cornprom ise 

w i t h  t h e  ler; is:a. ture ci; d revis?-d. b ;  71 and  g i v e s  n~mLers o f  

- 33/ The Washington p r o v i s i o n  p e r m i t s  t h e  g o v e r n o r  t o  o b j e c t  
t o  one  o r  more s e c t i o n s  o f  a b i l l  w h i l e  a g p r o v i n g  o t h e r  p o r t i o n s  
o f  t h e  b i l l .  WASH. CONST. a r t .  111, § 12 (amended by i n i t i a t i v e  
i n  1976 t o  e l i m i n a t e  t h e  g o v e r n o r ' s  power t o  v e t o  i t e m s  i n  a 
s e c t i o n  o f  a  b i l l ) :  The Oregon c o n s t i t u t i o n  p e r m i t s  t h e  g o v e r n o r  
t o  v e t o  "any  p r o v i s i o n  i n  new b i l l s  d e c l a r i n g  an emergency. . . ." 
ORE. CONST. a r t .  V ,  § 15a.  

- 34/  The a d o p t i o n  o f  a  " s i n g l e  s u b j e c t "  r u l e  w i t h  r e s p + t  t o  
l e g i s l a t i v e  b i l l s  makes t h e  i n c l u s i o n  o f  i r r e l e v a n t  m a t e r i a l  
i n  b i l l s  less l i k e l y  and migh t  r e d u c e  t h e  u t i l i t y  o f  an unre-  
s t r i c t e d  p a r t i a l  v e t o .  T h i s  a l t e r n a t i v e  i s  d i s c u s s e d  i n  
BRIEFING PAPER NO. 3: THE LEGISLATIVE BRANCH OF GOVERNKENT 
S 1 1 ( D )  (3). 



t h e  p u b l i c  a d d i t i o n a l  t i m e  t o  e x p r e s s  t h e i r  views.  Because 

t h e  b u l k  of  l e g i s l a t i v e  measu res  a r e  p a s s e d  a t  t h e  end  o f  a  

l e g i s l a t i v e  s e s s i o n ,  a  s u f f i c i e n t  t i m e  p e r i o d  f o r  c o n s i d e r a t i o n  

becomes i n c r e a s i n g l y  i m p o r t a n t  toward t h e  end o f  a  l e g i s l a t i v e  

s e s s i o n  and a f t e r  ad journment .  Fo r  b i l l s  g i v e n  t o  t h e  g o v e r n o r  

a t  o r  a f t e r  ad journment  o f  t h e  l e g i s l a t u r e ,  t h e  C o n v e n t i o n ' s  

d e c i s i o n  a s  t o  whe the r  uns igned  b i l l s  become law o r  a r e  

s u b j e c t  t o  t h e  " p o c k e t  v e t o "  w i l l  a f f e c t  t h e  C o n v e n t i o n ' s  de- 

35/ I f  u n s i g n e d  b i l l s  become law,  it i s  i m p o r t a n t  c i s i o n  h e r e  .- 
t h a t  t h e  gove rnor  have  s u f f i c i e n t  t i m e  t o  c o n s i d e r  e a c h  b i l l .  

The t i m e  g i v e n  t h e  g o v e r n o r  f o r  t h e  c o n s i d e r a t i o n  

o f  b i l l s  v a r i e s  among t h e  s t a t e s .  Dur ing  t h e  l e g i s l a t i v e  

s e s s i o n ,  t h e  g o v e r n o r  h a s  o n l y  t h r e e  d a y s  i n  n i n e  s t a t e s ;  

f i v e  o r  s i x  d a y s  i n  25 s t a t e s ;  10 d a y s  i n  12  s t a t e s  and  

P u e r t o  R ico  (and  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ) ;  1 4  

days  i n  Michigan;  and  1 5  d a y s  i n  Alaska .  The r e c e n t l y  r e v i s e d  

I l l i n o i s  c o n s t i t u t i o n  g i v e s  t h e  g o v e r n o r  60 c a l e n d a r  d a y s  t o  

36 /  
c o n s i d e r  b i l l s . -  A f t e r  a d j o u r n r ~ e n - t  of t h e  l e g i s l a t i v e  ses- 

s i o n ,  a b o u t  t h r e e - f c u r t h s  o f  t h e  state c c a s t i t u L i o n s  p r o v i d e  

. - 7  f o r  a  d e f i n i t e  p e r i o d  t o  a c e  on a GLLL t h z t  rariqes f r ~ m  t h ~ e e  

. - t o  d q ~ s .  The ?ove rnor  ot i i i 21 .~ ,7 i i  ha: 12 i j . 2 ~ 5  ' 0  z o n s i c e r  

b i l l s  p r e s e n t e d  1 U  o r  more d a y s  b e f o r e  t h e  ad jou rnmen t  o f  

t h e  l e g i s l a t u r e  a t  t h e  6nd o f  t h e  s e s s i o n ,  and 45 d a y s  f o r  

- 35/ The a l t e r n a t i v e s  w i t h  r e s p e c t  t o  l e g i s l a t i v e  s e s s i o n s  a r e  
d i s c u s s e d  i n  BRIEFING PAPER NO. 3: THE LEGISLATIVE BRANCH OF 
GOVEmr4ENT S I1 ( D )  (1) . 
-E/ ILL. CONST. a r t .  IV, s 9 ( b ) .  



b i l l s  p r e s e n t e d  l e s s  t h a n  10  d a y s  b e f o r e  s u c h  adjournment  

37/ o r  p r e s e n t e d  a f t e r  adjournment.- 

The Model S t a t e  C o n s t i t u t i o n  a l l o w s  1 5  days  f o r  

c o n s i d e r a t i o n  of b i l l s  p r e s e n t e d  t o  t h e  g o v e r n o r  w h i l e  t h e  

l e g i s l a t u r e  i s  i n  s e s s i o n .  I f  t h e  l e g i s l a t u r e  i s  i n  recess 

o r  a d j o u r n s  d u r i n g  t h e  15-day p e r i o d  f o l l o w i n g  p r e s e n t a t i o n  

of  a b i l l ,  t h e n  t h e  g o v e r n o r  h a s  30 days  t o  c o n s i d e r  t h e  

b i 1 1 . 3 '  The t r e n d  i n  new and r e v i s e d  c o n s t i t u t i o n s  i s  t o  

l e n g t h e n  t h e  p e r i o d  d u r i n g  which t h e  g o v e r n o r  may a c t  on 

l e g i s l a t i v e  b i l l s ,  b o t h  b e f o r e  and  a f t e r  ad journment  of  t h e  

39/ l e g i s l a t u r e . -  

d )  Vote r e q u i r e d  f o r  l e g i s l a t i v e  o v e r r i d e  

The C o n s t i t u t i o n  s h o u l d  s p e c i f y  t h e  v o t e  r e q u i r e d  

f o r  any l e g i s l a t i v e  o v e r r i d e .  The a l t e r n a t i v e s  a v a i l a b l e  t o  

t h e  Convent ion  r a n g e  from a  m a j o r i t y  o f  a  quorum t o  a n  e x t r a -  

o r d i n a r y  m a j o r i t y  o f  a l l  e l e c t e d  members. To o v e r r i d e  an  un- 

c o n d i t i o n a l  v e t o ,  alL s t a t e s  req;ire a  nuriber o f  f a v o r a b l e  

v o t e s  i n  e x c e s s  cf t h e  nuniber r e q u i r e d  to p a s s  t h e  l e g i ~ l a t - i o n  

i n i t i a l l y ;  khcs  the l e v e l  of t h e  ~ x t r a ~ r c i j f i a r l r  ma.iorit;l r e -  

q u i r e d  t o  ~ v e r r i d e  clepencs on thz iiLim;-jor ~f 1 . e ~ i s l - a t i v e  7.1eizes 

- .  ceeGeJ +:Q pds; G b;~:; in tli:? ~ l r a t  p l a c e ,  

The fo rmulae  adop ted  by t h e  s t a t e s  i n c l u d e :  

- 37/ HAWAII CONST. a r t .  111, 1 17.  

38/ MODEL CONST. a r t .  I V ,  5 4.16. 

- 39/ C o u n c i l  o f  S t a t e  Governments,  MODERNIZING STATE ? 
CONSTITUTIONS: 1966-1972 p. 2 1  (1973) .  



0 t w o - t h i r d s  o f  t h e  e l e c t e d  membership 
40 /  ( r e q u i r e d  by 2 3  s t a t e s  and P u e r t o  Rice);- 

0 t w o - t h i r d s  o f  t h e  members p r e s e n t  and  
v o t i n g  ( r e q u i r e d  by 1 5  s t a t e s )  ; 

0 t h r e e - f i f t h s  m a j o r i t y  o f  t h e  e l e c t e d  
members ( r e q u i r e d  by f o u r  s t a t e s )  ; 

0 t h r e e - f i f t h s  m a j o r i t y  o f  t h e  members 
p r e s e n t  and v o t i n g  ( r e q u i r e d  by one  s t a t e ) ;  

0 s i m p l e  m a j o r i t y  o f  t h e  e l e c t e d  members 
( r e q u i r e d  by s i x  s t a t e s ) .  

The l a r g e r  t h e  e x t r a o r d i n a r y  m a j o r i t y  r e q u i r e d  t o  o v e r r i d e ,  

4 1 /  t h e  s t r o n g e r  t h e  e x e c u t i v e  v e t o  power becomes.- 

A s e c o n d  common c o n s t i t u t i o n a l  p r o v i s i o n  w i t h  re- 

s p e c t  t o  t h e  l e g i s l a t i v e  o v e r r i d e  o f  v e t o e s  p e r m i t s  p o s t -  

ad jou rnmen t  l e g i s l a t i v e  s e s s i o n s  t o  d e a l  w i t h  v e t o e s .  I f  

t h e  l e g i s l a t u r e  meets f o r  a  l i m i t e d  p e r i o d  and  i s  u n a b l e  t o  

r econvene  i n  s p e c i a l  s e s s i o n  a f t e r  ad jou rnmen t ,  t h e n  p o s t -  

ad jou rnmen t  v e t o e s  by t h e  g o v e r n o r  a r c  f i n a l .  Th ree  a l t e r -  

n a t i v e s  migh t  chalige t h i s :  (1) the C o n s t i t u t i o n  c a n  p r o v i d e  

f o r  c o n t i n u o u s  l e g i s l a t i v e  s e s s i o n s  i n t e r r u p t e c !  by recesses, 

s o  t h a t  l s g i s l a t i v e  l . s a d ~ x s  c a n  r eco :~vene  t h e  rccdaseCi l e q i s -  

; ; ( 2 )  C i i o  l a t ~ r e  at ;Iny t.in1.e t o  r e r o n s i d e r  iretoed i3 ,.....- 

9 

- 4 0 /  I n  A l a s k a ,  t o  o v e r r i d e  v e t o e s  o f  most b i l l s  r e q u i r e s  a  
t w o - t h i r d s  m a j o r i t y ,  b u t  t o  o v e r r i d e  v e t o e s  o f  r evenue  and  
a p p r o p r i a t i o n s  b i l l s ,  i n c l u d i n g  i t c m  v r t o e s ,  r e q u i r e s  a v o t e  
o f  t h r e e - f o u r t s  o f  t h e  e l e c t e d  members. ALAS. EONST. a r t .  11, 
S 1 6 .  

-- 41/ D i f f e r e n t  t y p e s  o f  v e t o  power can be? c o u p l e d  w i t h  d i f f e r e n t  
o v e r r i d e  r e q u i r e m e n t s  t o  b a l a n c e  t h e  s t r e n g t h s  and  weaknesses  
o f  e a c h  t y p e  o f  v e t o  power.  E . g . ,  ALAS. CONST. a r t .  11, § 16.  

- 42' The Model S t a t e  C o n s t i t u t i o n  s u g g e s t s  t h i s  a l t e r n a t i v e .  -- 
MODEL CONST. a r t .  I V ,  5 4 . 0 8 .  



r econvene  i n  s p e c i a l  s e s s i o n ;  o r  ( 3 )  t h e  l e g i s l a t u r e  c a n  

b e  a u t h o r i z e d  ( o r  r e q u i r e d )  t o  r econvene  i t s e l f  f o r  t h e  

43/ s o l e  p u r p o s e  o f  c o n s i d e r i n g  pos t - ad jou rnmen t  ve toes . -  

2 .  O t h e r  powers t h a t  d i r e c t l y  i n v o l v e  
t h e  l e s i s l a t i v e  Drocess 

Powers o t h e r  t h a n  t h e  v e t o  power t h a t  d i r e c t l y  

a f f e c t  t h e  l e g i s l a t i v e  b r a n c h  c a n  b e  v e s t e d  i n  t h e  execu-  

t i v e  b r a n c h .  Some o f  t h e  more i m p o r t a n t  s u c h  powers re- 

l a t e  t o :  r e a p p o r t i o n m e n t ;  b u d g e t ;  a n d  a n  a n n u a l  a d d r e s s  

t h a t  i n c l u d e s  recommended l e g i s l a t i o n . g /  T h i s  s e c t i o n  

o f  t h e  p a p e r  sets o u t  t h e  p r i n c i p a l  c o n s i d e r a t i o n s  w i t h  

r e s p e c t  t o  e a c h  o f  t h e s e  p o s s i b l e  e x e c u t i v e  powers .  

a )  Reappor t ionment  

I f  members o f  t h e  lower  house  o f  t h e  Commonwealth 

l e g i s l a t i v e  b r a n c h  a r e  e l e c t e d  by d i s t r i c t ,  t h e y  must  r e p r e -  

s e n t  d i s t r i c t s  o f  a p p r o x i m a t e l y  e q u a l  numbers o f  r e s i d e n t s .  

A s  t i m e  p a s s e s ,  chang ing  p o ~ u l a t i o n  c o n c e n t r a t i o n s  i n  t h e  
'. 

N o r t h e r n  Mar i anas  may r e q u i r e  k e a p p o r t i o m . e n t - o f  t h e  lower  

house .  V e s t i n g  r e s p E s i b i l i t y  f o r  w c r i n d i c  r e a p p g r t i c n n ~ n t  

i n  t i l e  g o v e r n o r  h a s  t h e  a d v a n t a g e  ~f  t a k i x g  ths responsibility 

. . 
- 43 /  The a l t e r n a t i v e s  w i t h  r e s p e c t  t o  l e g i s l a t i v e  s e s s i o n s  
a r e  d i s c u s s e d  i n  BRIEFING PAPER NO. 3: THE LEGISLATIVE 
BRAI4CH OF GOVERNMENT 5 I1 ( D )  (1) . 
- 4 4 /  Governors  i n  many s t a t e s  a l s o  p l a y  ma jo r  r o l e s  i n  c a l l i n g  
and  d e s i g n a t i n g  t h e  agendas  of  s p e c i a l  l e g i s l a t i v e  s e s s i o n s ,  
and  i n  a  few s t a t e s  t h e  g o v e r n o r  f i l l s  l e g i s l a t i v e  v a c  n c i e s .  P 
These  s u b j e c t s  are d i s c u s s e d  i n  BRIEFING PAPER NO. 3:  -THE 
LEGISLATIVE BRANCH OF GOVERNMENT 5 s  I I ( D )  ( I ) ,  I I ( C )  ( 3 ) .  



b e  a f f e c t e d  by r e a p p o r t i o n m e n t .  A d e t a i l e d  d i s c u s s i o n  o f  

t h e  c o n s i d e r a t i o n s  w i t h  r e s p e c t  t o  a p p o r t i o n m e n t  i s  se t  o u t  

i n  B r i e f i n g  P a p e r  No. 3: The L e g i s l a t i v e  Branch o f  Government.  

b )  Budget  

Government c a n n o t  s u r v i v e  w i t h o u t  t h e  power t o  

r a i s e  . funds and  c a n n o t  a c h i e v e  i t s  maximum u s e f u l n e s s  u n l e s s  

it u s e s  t h e s e  f u n d s  e f  f i c i e n t l y . f i /  F i s c a l  management, 

b r o a d l y  d e f i n e d ,  i s  t h e  p r o c e s s  o f  making and c a r r y i n g  o u t  

d e c i s i o n s  w i t h  r e s p e c t  t o  t h e  u s e  o f  t h e s e  f u n d s .  

F i s c a l  p l a n n i n g  h a s  t h r e e  l e v e l s :  l o n g - r a n g e  

p l a n n i n g  f o r  a  p e r i o d  o f  y e a r s ;  p r e p a r a t i o n  o f  a  b u d g e t  

f o r  e a c h  f i s c a l  p e r i o d ;  and a p p r o p r i a t i n g  f u n d s  f o r  s p e c i f i c  

p rograms  e n a c t e d  by t h e  l e g i s l a t u r e .  The budge t  i s  t h e  

f i n a n c i a l  p l a n  f o r  g o v e r n m e n t a l  a c t i v i t i e s  f o r  e a c h  f i s c a l  

p e r i o d .  I t  may c o n s i s t  o f  a  c o n c i s e  b a l a n c e  s h e e t ,  r e c o r d -  

. 
i n g  income and  e x p e n d i t u r e s ,  o r  may i n c l u d e  2 i e n g h t y  a n a l y -  

s i s  o r  p l a n  b a s e d  on n e e d s  and  anticipate? l p s o u r z e s .  

S e e k i n g  to t ~ L , , q  o r d e r  an2 6' s e i p l i n r z  i n t o  f ;  n a n c i a l  

p l a n n i  ng  , s t 2 C . e ~  t h r ~ i ; g l - ~ i ) x t  t h e  t ~ . ! p r l  t i e t h  c.;!lzury have  ves t ed  

- .  i n c r e a s i n g  c ~ n t x . 3 :  a r  rile !>!:dge+ tn t h e  e x e c u t i v e  brzcch 2nd 

46 /  Because  t h e  b u d g e t  d i r e c t l y  e s p e c i a l l y  i n  t h e  governor . -  

- 45 /  BRIEFING PAPER NO.  10 : TAXATION AND FINANCE c o n t a i n s  
a d i s c u s s i o n  o f  r a i s i n g  f u n d s  t h r ~ u g h  v a r i o u s  t y p e s  o f  
t a x e s  and  d e b t  i n s t r u m e n t s .  

- 46' 
R i c h a r d s .  Ha l f  o f  Our C e n t u r y .  i n  THE 50  STATES pp. B O -  

81; Boswor th ,  P o l i c y  Making, i n  THE 50 STATES pp. 314-25; 
W i l l b e r n ,  P e r s o n n e l  and  Money, i n  THE 50 STATES pp. 391-92; 
HAWAII STUDIES p .  55;  ILLINOIS CON CON pp. 169-70. 



r e f l e c t s  p u b l i c  p o l i c y  p r i o r i t i e s  and  g o a l s ,  v e s t i n g  t h e  

r e s p o n s i b i l i t y  f o r  p r e p a r a t i o n  and c o n t r o l  o f  t h e  budge t  

i n  t h e  g o v e r n o r  s i g n i f i c a p t l y  expands  t h e  g o v e r n o r ' s  r o l e  

a s  p o l i c y  1 e a d e r . u  One a u t h o r i t y  w r i t e s :  

[A l lmos t  u n i v e r s a l  among t h e  s t a t e s ,  
[ t h e  e x e c u t i v e  b u d g e t ]  has  g i v e n  t h e  
g o v e r n o r  t h e  o p p o r t u n i t y  t o  t a k e  t h e  

' ' i n i t i a t i v e  i n  t h e  m o s t  encompassing 
se t  o f  p o l i c y  d e c i s i o n s  t h a t  a  l e g i s -  
l a t i v e  s e s s i o n  makes. Budget d e c i s i o n s  
a r e ,  on  a  more g e n e r a l  l e v e l ,  d e c i s i o n s  
. . . o n  t h e  g e n e r a l  s c a l e  o f  s t a t e  
a c t i v i t y . 4 8 /  - 

The budqe t  s equence  e n t a i l s  t h e  p r e p a r a t i o n  o f  

b u d g e t  r e q u e s t s ,  t h e  r e v i e w  o f  t h e s e  r e q u e s t s ,  t h e  formula-  

t i o n  of t h e  p roposed  budge t  by e i t h e r  t h e  e x e c u t i v e  or t h e  

 legislature, and  r e v i e w  o f  t h e  b u d g e t  -- a l l  l e a d i n g  t o  t h e  

e n a c t m e n t  of a p p r o p r i a t i o n  b i l l s  by t h e  l e g i s l a t u r e  Two t y p e s  

o f  c o n s t i t u t i o n a l  p r o v i s i o n s  s h a p e  t h e  g o v e r n o r ' s  r o l e  w i t h  

r e s p e c t  t o  t h e  budge t :  t h o s e  f i x i n g  r e s p o n s i b i . l i t y  f o r  ' . - 
p r e p a r a t i o n  o f  a p roposed  b u d g e t  a n d  t h o s e  .cresting c o n t r o l  

o v e r  t h e  f i n a l  budqe t .  Ir, addi t ; . icn t o  addressing 1:nese twu 

47 j - R i c h a r d s ,  I la l f  o f  Our C‘ent~lry , i n  T-IL 5; S'i'A'I'ES p, 2 @ -  
-. 

~ i r t n z l i ? . ~  a l l  :$ate c o ~ s t , i t : : ~ i ~ > ~  5 j .v~ '  ~r'c::q; ' .c.jki ' ;-it-~ - :clr 
f i s c a i  management t o  t h e  l e g i s l a t u r e ,  e i t h e r  e x p l i c i t l y  
( e . g . ,  ARK. CONST. a r t .  X V I ,  § 2; COLO. CONST. a r t .  X I  
§ 2; N.D.  CONST. a r t .  X I ,  § §  174 ,  176 ,  181)  o r  i m p l i c i t l y  
by s i l e n c e  ( e . g . ,  ALAS CONST. a r t .  I X ,  § 1 3 ;  FLA. CONST. 
a r t .  V I I ,  § 1; O H I O  CONST. a r t .  X I I ,  § 5 ( p r o v i s i o n s  a l low-  
i n g  f o r  t a x a t i o n  or e x p e n d i t u r e s  o n l y  " p u r s u a n t  t o  l a w " ) ) .  
D e t a i l e d  c o n s t i t u t i o n a l  p r o v i s i o n s  on budge t  p r o c e d u r e  and  
o r g a n i z a t i o n  preempt  l e g i s l a t i v e  a u t h o r i t y  i n  t h i s  a r e a  
and  res t r ic t  1 e g i s l a t i v e . d i s c r e t i o n .  

481 Bosworth,  P o l i c y  Making, i n  THE 50 STATES p. 324.' 



major a r e a s ,  t h e  Convent ion  may a l s o  w i s h  t o  a d d r e s s  

c e r t a i n  m a t t e r s  r e l a t e d  t o  t h e  budge t  c a l e n d a r .  

i )  Budget p r e p a r a t i o n .  The Convent ion  

h a s  f o u r  a l t e r n a t i v e s  w i t h  r e s p e c t  t o  v e s t i n g  r e s p o n s i b i l i t y  

f o r  p r e p a r a t i o n  o f  t h e  budge t :  (1) t h e  g o v e r n o r  can  b e  

g i v e n  sole r e s p o n s i b i l i t y ;  ( 2 )  t h e  g o v e r n o r  c a n  s h a r e  t h e  

r e s p o n s i b i l i t y  w i t h  an e x e c u t i v e  agency;  ( 3 )  t h e  g o v e r n o r  

c a n  s h a r e  t h e  r e s p o n s i b i l i t y  w i t h  t h e  l e g i s l a t u r e ;  o r  

( 4 )  t h e  gove rnor  c a n  p r e p a r e  t h e  budge t  a s  a  member o f  a 

g roup  o f  o t h e r  e l e c t e d  o f f i c i a l s  or members of  t h e  
49/  - 

l e g i s l a t u r e .  

A s  n o t e d  above ,  t h e  modern t r e n d  i s  t o  a s s i g n  

- b u d g e t  p r e p a r a t i o n  t o  t h e  g o v e r n o r .  The gove rnor  formu- 

l a t e s  t h e  budget  i n  4 3  s t a t e s  and P u e r t o  Rico.  E x e c u t i v e  

b u d g e t  p r e p a r a t i o n  p e r m i t s  t h e  g o v e r n o r  t o  i d e n t i f y  s t a t e  

needs  and  r e s o u r c e s  s y s t e m a t i c a l l y  and c o m p r e h e n s i v e l y . '  ~ h P r  
50: - 

Model S t a t e  C o n s t i t u t i o n  p r o v i s i o n  e x e m p l i f i e s  t h e  t r e n d .  

4 9 /  These a l t e r n a t i v e s  d e r i v e  from an i n d e x  ~f a o v e r n o z s '  - 
b l ; d ~ e t  powers set- o u t  i n  S c h i e s i i j n e r ,  -- 3 Coin.;arison -. af +.he 
K e l a t i v e  Pus i t ior1 .q  o f  Governors ,  i n  'rHE A?,?EhiCki>: CCVEXP:BF: -- -- 
5 .  '4k--;Z7. 

50/ NODEL CONST. a r t .  V I I ,  5 7.02 p r o v i d e s :  - 
The gove rnor  s h a l l  s u b m i t  t o  t h e  l e g i s -  
l a t u r e ,  a t  a  t i m e  f i x e d  by law,  a bud- 
g e t  e s t i m a t e  f o r  t h e  n e x t  f i s c a l  y e a r  
s e t t i n g  f o r t h  a l l  p roposed  e x p e n d i t u r e s  
and a n t i c i p a t e d  income o f  a l l  d e p a r t m e n t s  
and a g e n c i e s  o f  t h e  s t a t e ,  a s  w e l l  a s  a  
g e n e r a l  a p p r o p r i a t i o n  b i l l  t o  a u t h o r i z e  9 
t h e  p roposed  e x p e n d i t u r e s  and a  b i l l  o r  . 

b i l l s  c o v e r i n g  recommendations i n  t h e  
budge t  f o r  new o r  a d d i t i o n a l  r e v e n u e s .  



The second  a l t e r n a t i v e  i n v o l v e s  a n  i n d e p e n d e n t  

agency  w i t h  e x p e r t  s t a f f  t o  a d v i s e  t h e  g o v e r n o r  and  t o  

have  c o n t i n u i n g  r e s p o n s i b i l i t y  f o r  p r e p a r a t i o n  o f  t h e  

budge t .  A g o v e r n o r  w i t h  s o l e  r e s p o n s i b i l i t y  f o r  p r e p a r a -  

51/ t i o n  o f  t h e  b u d g e t  would a p p o i n t  h i s  own b u d g e t  s t a f f . -  

C r e a t i n g  a s p e c i a l  s t a f f  agency  may have  t h e  d i s a d v a n t a g e  

o f  weakening  t h e  g o v e r n o r ' s  c o n t r o l  o v e r  t h e  b u d g e t ,  a n d  

t h e r e b y  s t r e n g t h e n i n g  o t h e r  government  a g e n c i e s  and  t h e  

l e g i s l a t u r e  a t  h i s  expense .  T h i s  would b e  e s p e c i a l l y  

l i k e l y  i f  t h e  head  o f  t h i s  agency  w e r e  e 1 e c t e d . Z '  Only 

i n  ~ i s s i s s i p p i  and  S o u t h  C a r o l i n a  d o e s  t h e  g o v e r n o r  s h a r e  

r e s p o n s i b i l i t y  f o r  p r e p a r a t i o n  o f  t h e  b u d g e t  w i t h  a n o t h e r  

5 3/ - agency.  - 

L e g i s l a t i v e  p r e p a r a t i o n  o f  t h e  b u d g e t  h a s  h i s -  

t o r i c a l  p r e c e d e n t  i n  mos t  s t a t e s .  Depar tments  a n d  a g e n c i e s  

wculd make up t h e i r  r e q u e s t s  f o r  a p p r o p r i a t i o n s  w i t h o u t  I 

c o n s u l t i n g  one  a n o t h e r  and  s u b m i t  t h e x  t o  t h e  l e g i s l a t u r e ,  

- 51i Bosworth,  P o l i c y  Making, i n  THE SO STATES p .  325. -- 

-- A - ----_ .- p-J~-- -- 
THE ANERICAN GOVERNOR pp. 1 8 5 8 3 .  

C o u n c i l  o f  S t a t e  Governinents,  BOOK OF THE STATES 
1976-77 pp. 1240-27 (1976)  [ h e r e i n a f t e r  c i t e d  a s  BOOK OF 
THE STATES]. 



whose members would a l s o  i n t r o d u c e  t h e i r  own s p e c i a l  

a p p r o p r i a t i o n  measures .  The 1 e g i s l a . t u r e  would t h e n  

c o n s i d e r  t h e  r e q u e s t s  o n e  a f t e r  a n o t h e r ,  w i t h  l i t t l e  
54/ - 

r e g a r d  f o r  any r e l a t i o n s h i p s  among t h e  r e q u e s t s .  

T h i s  p r o c e d u r e  l e d  t o  p u b l i c  and l e g i s l a t i v e  c o n f u s i o n  

i n  d e t e r m i n i n g  t h e  t o t a l  c o s t  o f  government  and h i n d e r e d  
55/ - 

t h e  deve lopment  o f  comprehens ive  f i s c a l  p l a n n i n g .  With 

t h e  f e d e r a l  p r a c t i c e  a s  a  g u i d e ,  most  s t a t e s  have  s h i f t e d  
%/ 

b u d g e t  p r e p a r a t i o n  a u t h o r i t y  t o  t h e i r  g o v e r n o r s ,  and  

p e r m i t  t h e  g o v e r n o r  g r e a t  l a t i t u d e  i n  c a r r y i n g  o u t  t h a t  

f u n c t i o n .  

ii) C o n t r o l  o f  t h e  b u d g e t  by t h e  

e x e c u t i v e  b ranch .  The C o n s t i t u t i o n  may i n c l u d e  p r o v i s i o n s  

t h a t  c o n t r o l  t h e  u s e  of  a p p r o p r i a t e d  money a f t e r  s u b m i s s i o n  
57/  - - 

of t h e  budge t .  One r e q u i r e s  t h e  g o v e r n o r  t o  s u b m i t  a  . 
g e n e r a l  a p p r o p r i a t i o n  b i l l  t o  a u t h o r i z e  t h e  e x p e n d i t u r e s  

5 4  j R. ichards ,  H a l f  o f  C::r Cerzt!lry, i n  THE 5 0  TA ' I 'ES  p. 80;  
G i l l b e r n ,  P e r s o n n e l  and E:oney, i n  THS 50 STATES ~ p .  391-92. ---- -- 

:,€/ Feciei-L; Zudget  a d  ~ c c s u n t i n g  A c t ,  c o d i f i e d  i n  3 1  U .  S.C. - 
ch .  1 (1970)  - a s  amended (Supp. V ,  1 9 7 5 ) .  

57/ The i t e m  v e t o  i s  a l s o  a  means t o  i n c r e a s e  t h e  g o v e r n o r ' s  
c o n t r o l  o f  t h e  b u d g e t .  See  S I1 ( A )  (1) ( b )  above.  



proposed  by t h e  budge t  a l o n g  w i t h  a b i l l  o r  b i l l s  

c o v e r i n g  recommendat ions i n  t h e  b u d g e t  f o r  new o r  ad- 

d i t i o n a l  revenues.-  58/  T h i s  k i n d  o f  p r o v i s i o n ,  found i n  

most  new and  r e v i s e d  s t a t e  c o n s t i t u t i o n s ,  i n c l u d i n g  t h e  

P u e r t o  Rico c o n s t i t u t i o n ,  makes t h e  g o v e r n o r  r e s p o n s i b l e  

n o t  o n l y . f o r  p r e p a r i n g  a  b u d g e t  b u t  a l s o  f o r  p r e p a r i n g  

a  recommendation f o r  f i n a n c i n g  it. 

The C o n s t i t u t i o n  c a n  a l s o  p r o h i b i t  a c t i o n  on  

a p p r o p r i a t i o n  b i l l s  o r i g i n a t e d  by t h e  l e g i s l a t u r e  p r i o r  t o  

- 58/  P.R.  CONST. a r t .  IV, s 4 :  

[The Governor]  s h a l l  p r e s e n t  t o  
t h e  L e g i s l a t i v e  Assembly, a t  t h e  
b e g i n n i n g  o f  e a c h  r e g u l a r  s e s s i o n ,  
. . . a r e p o r t  c o n c e r n i n g  t h e  s t a t e  
o f  t h e  T r e a s u r y  o f  P u e r t o  Rico  and 
t h e  p roposed  e x p e n d i t u r e s  f o r  t h e  
e n s u i n g  f i s c a l  y e a r .  S a i d  r e p o r t  
s h a l l  c o n t a i n  t h e  i n f o r m a t i o n  neces-  
s a r y  f o r  t h e  f o r m u l a t i o n  o f  a  program 
of 1 . e g i s l a t i o n .  

ALAS. CONST. xt.. I X ,  § 12: 

T h e  guver i lc r  s h a l l  s u b m i t  t o  t h e  
l e ~ j . s l a t u r e ,  a t  a  t i m e  f i x e d  by l s w ,  
a S u d g z t  f o r  t h e  n e x t  f i s c a l  y e a r  
s 2 t t l n g  f o r t h  a J i  prsposed expendi -  
--,.*-- L,, -... ~ ; l d  r \ n + C c i p s f - ~ . ? .  inco:r,-=: of 3.; 1 

d e p a r t m e n t s ,  o f f i c e s ,  and  a g e n c i e s  
o f  t h e  S t a t e .  Tb.e g o v e r n o r ,  a t  t h e  
same t i m e ,  s h a l l  s u b m i t  a  g e n e r a l  
a p p r o p r i a t i o n  b i l l  t o  a u t h o r i z e  t h e  
p roposed  e x p e n d i t u r e s  and  a b i l l  o r .  
b i l l s  c o v e r i n g  recommendat ions i n  t h e  
b u d g e t  f o r  new o r  a d d i t i o n a l  r evenues .  

The Model S t a t e  C o n s t i t u t i o n  h a s  a  s i m i l a r  p r o v i s i o n .  
MODEL CONST. a r t .  V I I ,  § 7 .02 .  s 



passage of  a g e n e r a l  a p p r o p r i a t i o n s  b i l l  e i t h e r  i n  t h e  form 

p r o p o s e d  by t h e  g o v e r n o r  t o  implement  h i s  e x e c u t i v e  b u d g e t  

o r  as amended by t h e  l e g i s l a t u r e . = /  T h i s  u n u s u a l  k i n d  

o f  c l a u s e  e n c o u r a g e s  t h e  l e g i s l a t u r e  t o  a c t  p rompt ly  on t h e  

g o v e r n o r ' s  r e q u e s t s .  I t  a l s o  c o n t r i b u t e s  t o  a n  i n t e g r a t e d  

f i n a n c i a l  s t r u c t u r e  by r e q u i r i n g  t h e  l e g i s l a t u r e  t o  r e v i e w  

f i s c a l  m a t t e r s  a s  a whole b e f o r e  t u r n i n g  t o  s p e c i a l  programs.  

iii) Annual v s .  b i e n n i a l  budge t .  The 

Conven t ion  mus t  a l s o  c o n s i d e r  what  t e r m  t h e  budge t  w i l l  

c o v e r .  Two common sys t ems  are t h e  a n n u a l  b u d g e t ,  which 

r e q u i r e s  p r e p a r i n g  and  e n a c t i n g  a  b u d g e t  f o r  e a c h  f i s c a l  

y e a r ,  and  t h e  b i e n n i a l  b u d g e t ,  which r e q u i r e s  p r e p a r i n g  

- 59/ E - g . ,  HAWAII CONST. a r t .  V I ,  S 5: 

[Nlo a p p r o p r i a t i o n  b i l l ,  e x c e p t  b i l l s  
r eco r~ . . ended  by t h e  g o v e r n o r  f a r  i m -  
m e d i a t e  p a s s a g e ,  o r  t o  c o v e r  t h e  
e x p e n s e s  cf the l e g i s l a t u r e ,  s h a l i  

passed or? f i n a l  r e a d i n g  x r ~ t i l  t h e  
b i l l  a u t h o r i z i n ;  o p e r a t i n g  expend i -  
t u x e s  f o r  t h e  e n s u i n g  f i s c a i  b iennium,  
t o  be knowr! a s  t h e  g e n e r a l  i r : p r o p r i a -  
C - .. . , i c n s  ULLL, % + a l l  have  bee^ transmitt-4 
t o  t h e  gove-  nor. 

E i g h t  o t h e r  s t a te  c o n s t i t u t i o n s  i n c l u d e  s i m i l a r  p r o v i s i o n s :  
A r k a n s a s ,  C a l i f o r n i a ,  Mary land ,  M a s s a c h u s e t t s ,  Michigan ,  
M i s s o u r i ,  N e w  York and  West V i r g i n i a .  



G O /  - 
a  budget  f o r  a  two-year p e r i o d .  

The a n n u a l  budget  i n c r e a s e s  t h e  f l e x i b i l i t y  o f  

government t o  m e e t  i t s  needs .  A y e a r l y  budget-making 

p r o c e s s  a l s o  r e q u i r e s  i n c r e a s e d  i n t e r a c t i o n  between t h e  

e x e c u t i v e  and l e g i s l a t i v e  b r a n c h e s ,  which may l e a d  t o  

more d e f i n i t e  and  c l e a r l y  s t a t e d  governmenta l  p o l i c i e s .  

The b i e n n i a l  b u d g e t ,  on t h e  o t h e r  hand,  r e d u c e s  t h e  t ime  

and l a b o r  s p e n t  i n  p r e p a r i n g  t h e  budge t  and ,  more i m p o r t a n t l y ,  

encourages  long- te rm p l a n n i n g .  

The Convent ion  may select a h y b r i d  o f  t h e  two 

approaches .  A b i e n n i a l  budge t  c a n  be s u b j e c t  t o  a n n u a l  

r ev iew upon r e q u e s t  of t h e  g o v e r n o r ,  o r  t h e  C o n s t i t u t i o n  

can  r e q u i r e  t h e  governor  t o  s u b n i t  a  budge t  c o v e r i n g  a  

two-year f i s c a l  p e r i o d  w h i l e  r e s t r i c t i n g  t h e  l e g i s l a t u r e  

t o  a p p r o p r i a t i n g  funds  f o r  one f i s c a l  y e a r  a t  a  t i n e .  

These approaches  s e e k  a  compromise between t h e  need f o r  ' 1 

l ong- range  p l a n n i n g  and t h e  need f o r  f l e x i b i l i t y  t o  m e e t  

p r e s s i n g  needs .  

I n  all iikej ii-,ooG, t h e  C o n v e n t i o n ' s  c h o i c e  

w i t h  r c s p e c t  t o  t h e s e  . i l t e ~ i - ~ . q t i ~ e s  w i l l  deperid G i l  i t s  

60/ Under e i t h e r  approach  it i s  n e c e s s a r y  t o  f i x  t h e  d a t e  - 
t h e  f i s c a l  y e a r  b e g i n s  and t h e  d a t e  f o r  submiss ion  o f  t h e  
budget  f o r  a p p r o v a l .  Al though a  few c o n s t i t u t i p n s  s p e c i f y  
t h e  d a t e s ,  most s t a t e s  s e t  t h e n  by s t a t u t e .  H A W A I I  STUDIES 
pp. 58 ,  119-21. A newly e l e c t e d  g o v e r n o r  who must p r e s e n t  
a  budge t  t o  t h e  l e g i s l a t u r e  w i t h i n  a  few weeks o f  t a k i n g  
o f f i c e  f a c e s  a s e r i o u s  problem. Al lowing t h e  governor -  
e l e c t  t o  a p p o i n t  budget  a d v i s e r s  who can  s t a r t  work s e  e r a 1  i: weeks b e f o r e  t h e  i n a u g u r a t i o n  h e l p s  s o l v e  t h e  p rob lem, :a s  
d o e s  a l l o w i n g  t h e  g o v e r n o r - e l e c t  t o  c a l l  budget  h e a r i n g s  
d u r i n g  t h e  s a n e  p e r i o d .  Bosworth,  P o l i c y  t 4 a k i . ,  i n  THE 
50 STATES p. 325. 



d e c i s i o n  on t h e  t i m i n g  o f  l e g i s l a t i v e  s e s s i o n s .  S t a t e s  

w i t h  a n n u a l  l e g i s l a t i v e  s e s s i o n s  t y p i c a l l y  u s e  a n  a n n u a l  

b u d g e t ,  and  s t a t e s  w i t h  b i e n n i a l  l e g i s l a t i v e  s e s s i o n s  

6  l/ t y p i c a l l y  u s e  a  b i e n n i a l  budget . -  

c )  Annual a d d r e s s  

._ .. 
The C o n s t i t u t i o n  c a n  r e q u i r e  t h e  g o v e r n o r  t o  

s p e a k  t o  t h e  l e g i s l a t u r e  a t  t h e  b e g i n n i n g  o f  e a c h  r e g u l a r  

s e s s i o n  on t h e  a f f a i r s  o f  t h e  Commonwealth and  p r e s e n t  h i s  

recommendat ions  f o r  l e g i s l a t i v e  a c t i o n .  The g o v e r n o r  a l s o  

may b e  p e r m i t t e d  t o  a d d r e s s  t h e  l e g i s l a t u r e  a t  o t h e r  t i m e s .  

Such a  p r o v i s i o n ,  l i k e  t h e  v e t o  power,  d i r e c t l y  i n v o l v e s  

t h e  g o v e r n o r  i n  t h e  l e g i s l a t i v e  p r o c e s s .  

A l l  50 s t a t e  c o n s t i t u t i o n s  and  t h e  P u e r t o  R ico  

c o n s t i t u t i o n  c o n t a i n  a  p r o v i s i o n  f o r  a g o v e r n o r ' s  a n n u a l  

a d d r e s s  t o  t h e  l e g i s l a t u r e .  I n  p r a c t i c e ,  most  g o v e r n o r s  
I 

s u p p o r t  recommendat ions  f o r  a p p r o r i a t e  l e g i s l a t i v e  a c t i o n  

w i t h . d r a f t s  of b i l l s  embodying p r o p o s e d  p o l i c i e s .  The Model -- 
S t a t ~  ~ z n s t i t v 2 i o n E ~  and  sane newer s t a t e  c o n s t i t u t i o ~ ~ s  - - 

6 1/ - ~ w e n t y - n i n e  s t a t e s ,  P u e r t o  Rico and  t h e  f e d e r a l  govern-  

ment p r e s e n t l y  h a v e  a n  a n n u a l  b u d g e t .  E .g . ,  A l a s k a ,  Con- 
n e c t i c u t ,  N e w  J e r s e y  and  N e w  York. BOOKF THE STATES 
pp. 124-27; 31 U.S.C. ch .  1, 5 11 ( 1 9 7 6 ) .  Many o f  t h e  29 
s t a t e s ,  f o l l o w i n g  t h e  t r e n d  t o  a n n u a l  l e g i s l a t i v e  s e s s i o n s ,  
have  a d o p t e d  t h e  a n n u a l  b u d g e t  s y s t e m  s i n c e  1950. H A W A I I  
STUDIES p. 56. Twenty-one s ta tes  u s e  a  b i e n n i a l  b u d g e t .  
BGOK O F  THE STATES pp. 124-27. 
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also provide for delivery of messages by the governor at 

6 3/ times other than the opening of the legislative session.- 

3. Powers that affect the judicial process 

Two types of powers that the Constitution can 

vest in the executive branch affect t.he judicial process: 

the appointment power and the clemency power. 

a) Appointment power 

Eight state constitutions give the governor 

the power to make judicial appointments. This is similar 

to the power of appointment given the President by the 

United States Constitution. A discussion of alternative 

methods of selecting of judges is contained in Briefing 

'Paper No. 4: The Judicial Branch of Government. 

b) Clemency power 

Nearly all state constitutions make provision 

for pardon of persons convicted of criminal offenses. . * 

The ~rincipal issue raised by execntive cleaency is 

wh2ther this power should be ves ted  in the governor alone, 

The governor shall communicate by 
message to the legislature at the 
beginning of each session and may 
at other times present to the 
legislature information as to the 
affakrs of the state and recommend 
measures he considers necessary or 
desirable. 

Twenty-seven states provide for governor's messages f h m  
time to time. - E.g., HAWAII CONST. art. IV, § 5; N.J. CONST. 
art. V, S 1, 11 12. 



s h a r e d  w i t h  o t h e r  b o a r d s  o r  a g e n c i e s  o r  d e l e g a t e d  com- 

p l e t e l y  t o  o t h e r  b o a r d s  o r  a g e n c i e s .  The c o n v e n t i o n  must  

a l s o  d e c i d e  what  crimes, i f  any ,  s h o u l d  b e  e x c l u d e d  f r o m  

t h e  clemency power. The Convent ion  h a s  t h e  o p t i o n  o f  

a u t h o r i z i n g  t h e  l e g i s l a t u r e  t o  res t r ic t  t h e  g o v e r n o r ' s  

c lemency power. I t  c a n  a l s o  empower t h e  l e g i s l a t u r e  t o  

r e g u l a t e  t h e  manner o f  a p p l y i n g  f o r  e x e c u t i v e  clemency. 

F i n a l l y ,  i n  a d d i t i o n  t o  t h e  t r a d i t i o n a l  c lemency powers ,  

t h e  Conven t ion  c a n  g i v e  t h e  g o v e r n o r  t h e  power t o  r e m i t  

f i n e s  and  f o r f e i t u r e s .  

E x e c u t i v e  clemency p r o v i d e s  t h e  g o v e r n o r  w i t h  

t h e  power t o  a l t e r  unduly  h a r s h  r e s u l t s  i n  i n d i v i d u a l  

c a s e s .  The g e n e r a l  power t o  pardon may be e x e r c i s e d  s o  

a s  t o  g r a n t  a b s o l u t e ,  l i m i t e d  ( such  a s  removal  o f  a  l e g a l  

d i s a b i l i t y  r e s u l t i n g  f rom c o n v i c t i o n )  o r  c o n d i t i o n a l  

pa rdons .  I t  may a l s o  i n c l u d e  a r e p r i e v e  t h a t  pos tpones  . 
t h e  e x e c . n t i a n  of  a sentence' ,  and  commutation which p e r m i t s  

t h e  s l ~ b a t i t u t i o n  o f  a l i g h t e r  p e n a l t y  f o r  t h e  one  g i v e n  by 

t h e  ~311rt. 

M o s t  s t a t e  c o ~ s  t i t u t i o n s  ( i n c ~ u d i r l g  r e c e n t l y  

r e v i s e d  o n e s  s u c h  a s  t h o s e  i n  Michigan and  Montana) v e s t  

r e s p o n s i b i l i t y  f o r  t h e  ca1emency d e c i s i o n  s o l e l y  i n  t h e  



6 4 /  The Model S t a t e  C o n s t i t u t i o n  t a k e s  a n o t h e r  governor .  - 
view: 

[ I ] n  a d d i t i o n  t o  l e g a l  and 
p o l i t i c a l  c o n s i d e r a t i o n s ,  t h e  
g r a n t i n g  o f  pardons  i n v o l v e s  com- 
p l e x  judgments o f  a c o r r e c t i o n a l  
and b e h a v i o r a l  n a t u r e  and c h i e f  
e x e c u t i v e s  a r e  n e i t h e r  t r a i n e d  t o  
e x e r c i s e  such  judgment nor  can  t h e y  

' b e  e x p e c t e d  t o  have  any s p e c i a l  i n t e r -  
e s t  i n  d o i n g  so .  Hence, t h i s  Model 
e x p r e s s e s  t h e  view t h a t  a  s t a t e  c o n s t i -  
t u t i o n  s h o u l d  l e a v e  t h e  matter t o  l e g i s -  
l a t i v e  development.  While r e c o g n i z i n g  
clemency powers t o  b e  e x e c u t i v e  i n  
n a t u r e ,  t h e  s e c t i o n  p e r m i t s  t h e  governor  
t o  d e l e g a t e  them " s u b j e c t  t o  such  pro- 
c e d u r e s  a s  may b e  p r e s c r i b e d  by law." 
T h i s  w i l l  l e a v e  room f o r  t h e  c r e a t i o n  
o f  s u c h  e x p e r t  o r  p r o f e s s i o n a l  boards  
o r  a g e n c i e s  t o  d e a l  w i t h  m a t t e r s  o f  
clemency as may be  a p p r o p r i a t e .  - 65 /  

- 6 4 /  E - g - ,  M I C H .  CONST. a r t .  V ,  5 1 4 ;  MONT. CONST. a r t .  V I ,  - 
S 12;  ALAS. CONST. a r t .  111, S 21: 

S u b j e c t  t o  p r o c e d u r e  p r e s c r i b e d  by 
law,  t h e  Tovernor may g r a n t  pa rdons ,  - 

commutat ions,  and r e p r i e v e s ,  and may 
s ~ i s p e n d  and r e n i t  f i n e s  and f o r f e i t u r e s .  
T h i s  Power s h a l l  n o t  e x t e n d  t o  iizpeachmcnt. 

6 5; - 
F5ZXL CC?JST. art. ' J I  5 5 . G 3  ( C o r r n ~ n t ) ,  p .  70. The I4ndel 

5 t s t c  ~ o ? : s t i  t c t i  cn p r o - ; l s i m  on clemency s t a t e s :  -- --- 
r -  . * !.ne C~7"-p T ~ U T  ?;,a; " - ~ s  >oxer t o  
g r a n t  r e p r i e v e s ,  c o m m u t a ~ i o n s  an2 
pa rdons ,  a f t e r  c o n v i c t i o n ,  f o r  a l l  
o f f e n s e s  and mayS 'delegate  s u c h  powers ,  
s u b j e c t  t o  such  p r o c e d u r e s  a s  may be  
p r e s c r i b e d .  by l a w .  

MODEL CONST. a r t .  V ,  S 5 .05 .  



A m i d d l e  g round ,  a d o p t e d  by a b o u t  1 5  s t a t e s ,  i s  f o r  t h e  

g o v e r n o r  t o  s h a r e  t h e  c lemency power w i t h  a  b o a r d  o f  p a r d o n s  

66/ o r  e x e c u t i v e  counc i l . -  

The Convent ion  c a n  e x c l u d e  s p e c i f i c  crimes from 

any e x e r c i s e  o f  e x e c u t i v e  c lemency.  F o r  example ,  a  m a j o r i t y  

67/ o f  s . t a t e s  e x c l u d e  c a s e s  i n v o l v i n g  impeachment.- 

A few s t a t e s  a l low t h e  l e g i s l a t u r e  t o  res t r ic t  

t h e  g o v e r n o r ' s  c lemency power by law. The l e g i s l a t u r e  

r e g u l a t e s  t h e  manner o f  a p p l y i n g  f o r  c lemency i n  a b o u t  one- 

68/ h a l f  t h e  s t a tes . -  

4 .  A d m i n i s t r a t i v e  powers  

The mos t  i m p o r t a n t  powers t h a t  t h e  C o n s t i t u t i o n  

c a n  a s s i g n  t o  t h e  e x e c u t i v e  b r a n c h ,  o t h e r  t h a n  t h o s e  d i -  

r e c t l y  a f f e c t i n g  t h e  o t h e r  b r a n c h e s  o f  government ,  con- 

c e r n  t h e  a d m i n i s t r a t i o n  o f  t h e  Commonwealth's b u s i n e s s .  

S t a t e  c o n s t i t u t i o n s  t y p i c a l l y  d i s t i n g u i s h  between p o l i c y -  

making e m p l ~ y e e s  ( t h e  few s i l p e i v i s o r y  o f f i c i a l s  i n  e a c h  

govsrnTen+, d ~ p a r t m e n t j  znd ~ i n i s t e r i a l  employees  ( t h e  rest  

"1 - - -  of t h o s e  employed by t h e  d e p a r t r n z n t ) .  A I=: p r i r , c i p a l  

~ J e c l s i ~ n s  r o r  the Csn-:cnilan in t h i s  area  i r ~ v o l v c  t h 5  

d e f i n i t i o n  o f  po l icy-making  employees  a n d . p r o v i s i o n s  f o r  

E - g . ,  N . D .  CONST. a r t .  111, 5 76: TEX. CONST. a r t .  I V ,  
§ 11. 

Such p r o v i s i o n s  a p p e a r  a t  ALAS. CONST. a r t .  111, 5 21; 
M I C H .  CONST. a r t .  V ,  5 1 4 ;  N . J .  CONST. a r t .  V ,  5 2+11 2;  ' 

TEX. CONST. a r t .  I V ,  5 11. 

68/ - E.g. ,  ALAS. CONST. a r t .  111, S 21; CAL. CONST. a r t .  V ,  
- 

5 8 ;  HAWAII CONST. a r t .  I V ,  5 5. 



the appointment and removal of those employees and 

non-policy-making employees. 

a) Appointment and removal of policy- 
making employees - 69/ 

The Convention has a number of alternatives with 

respect to the definition of policy-making employees. One 

possible"definition, recommended by simplicity, would in- 

clude only heads of Commonwealth agencies and departments. 

Another definition might extend the covered group to in- 

clude the principal deputy in each agency. A third alter- 

native is to let the legislature apply the definition 

separately to each agency as individual circumstances 

warrant. Once this classification is defined, all 

other government employees are grouped as ministerial 

employees. This division of executive branch employees 

permits applicaticn of different policies with respect to, 
I 

appointment and removal of the two groups. The advantages 
. . 

and utility of this cat2gcrization depend upon the parcl- 

cular appoiatment r r 3 r - i  re.:novai pouers vested ir. thc jovprrror. 

i) Appolr,ti,~enr,. The alisrnatives avail- 

'It .-,,.>=A- . able ti; rhc :  tcn::er,tic.~-i ar-;3 5": ;; , ,- 1-1: tke $ f O Y J 2 T ~ l 3 S  

the power to appoint all non-elective policy-making 

employees without limitation; (2) provide for a power of 

- 69' The extent of this power will vary depending on the 
Convention's decisions as to which executive offices to 
make appointive and which to make elective. - See 5 I I I B )  ( 2 )  (b )  
be low. 



appo in tmen t  from s p e c i f i e d  l i s t s  o r  p o o l s  o f  q u a l i f i e d  

p e r s o n s ;  ( 3 )  p r o v i d e  a  l i m i t e d  o r  u n l i m i t e d  power o f  

appo in tmen t  s u b j e c t  t o  a p p r o v a l  o f  t h e  l e g i s l a t u r e  o r  

some o t h e r  body;  ( 4 )  v e s t  t h e  power o f  appo in tmen t  i n  

some p e r s o n  o r  body o t h e r  t h a n  t h e . g o v e r n o r ,  e i t h e r  w i t h  

or  w i t h o u t  l i m i t a t i o n s ;  o r  ( 5 )  l e a v e  t h e  enac tmen t  o f  

s t a n d a r d s  w i t h  r e s p e c t  t o  q u a l i f i c a t i o n s  or  e l i g i b i l i t y  

o f  e x e c u t i v e  b ranch  o f f i c i a l s  t o  t h e  l e g i s l a t u r e .  

S u p p o r t e r s  o f  t h e  f i r s t  a l t e r n a t i v e  b e l i e v e  t h a t  

t h e  power o f  t h e  g o v e r n o r  t o  a p p o i n t  a n d  remove t h o s e  

p e r s o n s  who w i l l  have  p r imary  r e s p o n s i b i l i t y  f o r  c a r r y i n g  

o u t  e x e c u t i v e  p o l i c i e s  h e l p s  a c h i e v e  e f f e c t i v e  c o n t r o l  o f  

t h e  e x e c u t i v e  d e p a r t m e n t . x /  The Model S t a t e  C o n s t i t u t i o n  

. chooses  t h i s  a l t e r n a t i v e  and  p r o v i d e s :  "The Governor s h a l l  

a p p o i n t  and  may remove t h e  h e a d s  o f  a l l  a d m i n i s t r a t i v e  

7  1/ depa r tmen t s .  "- 

The zer;ond a l t e r n a l - i l r e  a r i ses  o u t  o f  e x p e r i e n c e  

w i t h  v o l n n t z r y  l i m i t a t i o n s  i x p ~ s e d  by gcv?rncrc, s s 3 a l l . y  

with r e q e c t  t o  j t l d i c l a l  a~pcintir lei : ts .  I!nd-r +-his t y p e  cf 

syste;, gcrvt.._rnor qc;r app;.ulnt wikhc ;~ . ' ;  l e q i s  i atj.vc2 as'prc-,-,lcll 

f rom a  l i s t  o f  q u a l i f i e d  c a n d i d a t e s  s u b m i t t e d  by some 

- 70/ S c h l e s i n g e r ,  A Comparison o f  t h e  ~ e l a t i v e  P o s i t i o n s  o f  
Governors ,  i n  THE AMERICAN GOVERNOR pp. 144-46; W i l l b e r n ,  
A d m i n i s t r a t i v e  O r g a n i z a t i o n ,  i n  THE 50 STATES p. 359. 

- 71/ MODEL CONST. a r t .  V ,  B 5.07 .  



p r o f e s s i o n a l  o r  o t h e r  group.- 72/  Suppo r t e r s  a rgue  t h a t  t h i s  

r educes  t h e  number of  appointments  of  u n q u a l i f i e d  pe rsons  

and e a s e s  t h e  p r e s s u r e  on t h e  governor  t o  make " p o l i t i c a l "  

appointments ."  No s t a t e  c o n s t i t u t i o n s  p rov ide  f o r  t h i s  

t ype  o f  system. 

. T h e  t h i r d  a l t e r n a t i v e ,  r e q u i r i n g  t h e  a d v i c e  and 

consen t  o f  one o r  both  houses  o f  t h e  l e g i s l a t u r e ,  p rov ide s  

a  forum f o r  examinat ion o f  a  c a n d i d a t e ' s  c r e d e n t i a l s  by t h e  

p u b l i c  a s  a  s a f egua rd  a g a i n s t  t h e  appointment  o f  incom- 

p e t e n t  pe r sons .  The p r i n c i p a l  arguments advanced i n  op- 

p o s i t i o n  t o  such l e g i s l a t i v e  con f i rma t ion  a r e :  (1) t h e  

g o v e r n o r ' s  p o l i t i c a l  r e s p o n s i b i l i t y  f o r  h i s  program pro-  

v i d e s  a  s u f f i c i e n t  i n c e n t i v e  t o  a p p o i n t  q u a l i f i e d  pe rsons ;  

(2). t h e  l e g i s l a t u r e  has  o t h e r  means t o  guard  a g a i n s t  t h e  

p o s s i b l e  harm caused by incompetent  appointments ;  ( 3 )  t h e  

n e c e s s i t y  of  con f i rma t ion  may conpe l  t h e  governor  t o  make • 

u n d e s i r a b l e  concessio.ns i n  o r d e r  t o  o b t a i n c o n f i r m a t i o n ;  , 

( 4 )  t h e  reqiiireneli-L ;nay h s n ~ e r  " L e  governor  i n  a t i r z c t i n g  

a b l e  pe r sonne l  kc a d m i n i s t e r  h i s  2roqrams and p u i i c i c s ;  znd 

( 5 )  t h e  rey::irement car, leac  t o  the appoj  n+,3crit Dn '!pol.i t i c21  
7 - /  

a c c e p t a b i l i t y "  grounds r a t h e r  t han  on m e r i t  .e' 

- 72/  A v a r i a t i o n  o f  t h i s  a l t e r n a t i v e  a l l ows  g u b e r n a t o r i a l  
appointment  s u b j e c t  t o  rev iew,  b u t  n o t  app rova l ,  of  t h e  
l e g i s l a t u r e  o r  a n  e x p e r t  group.  Although t h e  governor  re- 
t a i n s  f i n a l  a p p o i n t i v e  c o n t r o l ,  t h e  review p roces s  h e l p s  
expose  any u n q u a l i f i e d  appo in t ee s .  

- 73/ HAWAII  STUDIES p. 33. Advice by and w i t h  t h e  consen t  
o f  t h e  l e g i s l a t u r e  r a i s e s  t h e  problem of  whether  t o  v e s t  
t h i s  power i n  one o r  bo th  houses  of  t h e  Commonwealth l e g i s -  
l a t u r e .  T h i s  problem i s  d i s c u s s e d  i n  BRIEFING PAPER NO. 3: 
THE LEGISLATIVE BRANCH OF GOVERNMENT S I1 ( A )  ( 2 ) .  



Most s t a t e s  f o l l o w  t h i s  a l t e r n a t i v e ,  however,  and 

p r o v i d e  f o r  appoin tment  by t h e  g o v e r n o r  s u b j e c t  t o  t h e  a d v i c e  

74' The r e c e n t l y  and c o n s e n t  o f  one  house o f  t h e  l e g i s l a t u r e . -  

r e v i s e d  Michigan c o n s t i t u t i o n  h a s  a  p r o v i s i o n  on con- 

f i r m a t i o n  t h a t  r e q u i r e s  a d v i c e  and  c o n s e n t  f o r  appo in tmen t s  

b u t  d e f i n e s  a d v i c e  and c o n s e n t  i n  a  way t h a t  i n c r e a s e s  

g u b e r n a t o r i a l  appoin tment  power: 

Appointment by and w i t h  t h e  a d v i c e  and 
c o n s e n t  o f  t h e  s e n a t e  when used  i n  t h i s  
c o n s t i t u t i o n  o r  laws  i n  e f f e c t  o r  he re -  
a f t e r  e n a c t e d  means appo in tmen t  s u b j e c t  
t o  d i s a p p r o v a l  by a  m a j o r i t y  v o t e  o f  t h e  
members e l e c t e d  t o  and s e r v i n g  i n  t h e  
s e n a t e  i f  s u c h  a c t i o n  i s  t a k e n  w i t h i n  
6 0  s e s s i o n  davs  a f t e r  t h e  d a t e  o f  such  
appoin tment .  Any appo in tmen t  n o t  d i s -  
approved w i t h i n  such  p e r i o d  s h a l l  s t a n d  
conf i rmed.  - 75/  

T h i s  p r o v i s i o n  h a s  t h e  a d v a n t a g e s  o f  promot ing  economy (as- 

suming t h e  m a j o r i t y  of  a p p o i n t m e n t s  i s  approved w i t h o u t  

s i g n i f i c a n t  d e b a t e )  and a l l o w i n g  appo in tmen t s  when t h e  . 

7 4 /  - IJpper ilouse: 3AWXII CC;NST. a r t .  I V ,  § 6 ;  YON'T, CONST. 
a r t .  VI, 5 8 ;  N.J. 23NST. art. V, 5 4 ,  91 2 .  Lower 
heuse :  ALAS, CGNST. a r l .  I T ? ,  5 25,: -..:A- Cc?NS:T, EX-t. V, 13: 

Excep t  z s  niay he ot.hcrv;l,=e proviced i n  
t.1: iz ccnst i j -ct i . r .v ,. i.t- .z?-.-?,rac,~: ~"1: 
a p p o i n t  e a c h  o f f i c e r  s e r v i n g  as t h e  head 
o f  a n  a d m i n i s t r , a t i v e  d e p a r t m e n t  o r  d i v i s i o n  
o f  t h e  e x e c u t i v e  b ranch  o f  t h e  government ,  
s u b j e c t  t o  such  c o n f i r m a t i o n  a s  t h e  G e n e r a l  
Assembly may p r e s c r i b e .  Each o f f i c e r  ap- 
p o i n t e d  by t h e  Governor p u r s u a n t  t o  t h i s  
s e c t i o n  s h a l l  have s u c h  p r o f e s s i o n a l  q u a l i -  
f i c a t i o n s  a s  may be  p r e s c r i b e d  by law and 
s h a l l  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  Governor.  

* 
2' MICH. CONST. a r t .  V ,  5 6 .  



l e g i s l a t u r e  i s  n o t  i n  s e s ~ i o n . ~ '  On t h e  o t h e r  hand ,  it 

i s  a  r e l a t i v e l y  u n t e s t e d  app roach .  

The f o u r t h  a l t e r n a t i v e  would v e s t  a l l  o r  some 

p a r t  o f  t h e  power o f  a p p o i n t m e n t  i n  a body o t h e r  t h a n  t h e  

g o v e r n o r .  The l e g i s l a t u r e  c o u l d  make t h e  a p p o i n t m e n t s ,  o r  

a b o a r d  made up o f  l e g i s l a t o r s ,  j u d g e s  o r  r e s p e c t e d  

members o f  t h e  community c o u l d  d o  so. T h i s  m i g h t  promote 

t h e  n o n - p a r t i s a n  a p p o i n t m e n t  o f  q u a l i f i e d  p e r s o n s  t o  key 

p o s t s  w i t h i n  t h e i r  f i e l d s  o f  e x p e r t i s e .  On t h e  o t h e r  

hand ,  it c o u l d  r e s u l t  i n  t h e  s i m u l t a n e o u s  p l a c e m e n t  o f  

p e r s o n s  w i t h  c o n f l i c t i n g  ideas o r  p e r s o n a l i t i e s  i n  p o s i t i o n s  

o f  a u t h o r i t y ,  c a u s i n g  c l a s h e s  w i t h  t h e  g o v e r n o r  and  c o n t r o -  

v e r s y  w i t h i n  t h e  e x e c u t i v e  b r a n c h .  P e r h a p s  f o r  t h i s  r e a s o n ,  

no s t a t e  a p p o i n t s  h i g h - r a n k i n g  e x e c u t i v e  o f f i c i a l s  i n  t h i s  

manner.  

ii) Removal. I n  t h e  U n i t e d  S t a t e s  a t  

t h e  s t a t e  l e v e l ,  t h e  power t o  remove o f f i c . i . a l s  g e n e r a l l y  

d o e s  n o t  i n h e r e  i n  t h a  r i g l i t  t.c appoi r .%:z i  T h e r e t o r a ,  

f o r  a>point.ment.s nads x!- i i l~  the, i e ~ i  .;?-arrlr.' I.? risk in 
s e s s i o n :  

[The g o v e r n o r ]  S h a l l  h a v e  t h e  power 
t o  make a p p o i n t m e n t s  w h i l e  t h e  Leg i s -  
l a t i v e  Assembly i s  n o t  i n  s e s s i o n .  
Any s u c h  a p p o i n t m e n t s  t h a t  r e q u i r e  t h e  
a d v i c e  a n d  c o n s e n t  of t h e  S e n a t e  o r  o f  
b o t h  h o u s e s  s h a l l  e x p i r e  a t  t h e  e n d  o f  
t h e  n e x t  r e g u l a r  s e s s i o n .  

P.R. CONST. a r t .  I V ,  5 4.  

- 77/ A. Howard, COMMENTARIES ON THE CONSTITUTION OF V I R G I N I A ,  

v o l .  2 ,  p. 634 ( 1 9 7 4 ) .  



the Convention should specifically provide for a power 

of removal in the ~onstitution.s/ The alternatives for 

the Convention are to: (1) have all appointed officials 

serve at the governor's pleasure permitting removal at 

any time for any reason; (2) make.some or all appointive 

officials subject to removal by the governor with the 

advice and consent of one or both houses of the legis- 

lature; or (3) make removal dependent on some showing of 

cause. 

The first alternative is simple and considered 

crucial to the governor's role as administrative, program 

and policy leader. The Model State Constitution supports 

this approach.E/ Another authority states the case for 

an extensive removal power as follows: 

The limited removal. power of the 
governor is one of the chief causes 
of his inability to control state - 
administration. bsking any effective 
means of getti-ng rid 02 iriefficient cr 
disloyal subordinates, he must neces- 
sarily accept their h ~ ? ~ f - h e a r t e d  service.S0/ - - 

-- 78/ ~liholj.gh ifjs rh-;n -n.;-j~alf of the s t a t e  constiil~iior.i 
. . 

?n-+-s iy  - - - -  -.-.. ~ : : ~ ~ T J ~ ~  p~~..wrL~:-.~;~,r kfit% k::czi is Ecjr ::n?. r~::j-i.b,?:; - 
constitutions to deal with removal,. 

- 79/ MODEL CONST. art. V.' § 5.07. 

8 O/ - Public Administration Service, CONSTITUTIONAL STUDIES: 
THE EXECUTIVE DEPARTMENT, vol. 2, p. 11 ( 1 9 5 5 )  [hereinafter 
cited as ALASKA STUDIES]. 



Only a h a n d f u l  o f  s t a t e  c o n s t i t u t i o n s ,  however ,  mos t  o f  

them r e c e n t l y  w r i t t e n  or r e v i s e d  c o n s t i t u t i o n s ,  g r a n t  t h e  

81/ g o v e r n o r  b r o a d  r emova l  powers  .- 
A r e l a t e d  p o l i c y  d e c i s i o n  i s  w h e t h e r  t o  c r e a t e  

e x c e p t i o n s  t o  a b r o a d  power o f  r emova l .  The s e c r e t a r y  of 

s t a t e  a n d . a t t o r n e y  g e n e r a l  are  e x c e p t e d  f rom t h e  New J e r s e y  

p r o v i s i o n ;  o n c e  a p p o i n t e d  t h e y  s e r v e  f o r  t h e  f u l l  t e r m  o f  

82/  The Hawai i  c o n s t i t u t i o n  r e q u i r e s  t h e  ad- t h e  governor . -  

v i c e  and  c o n s e n t  o f  t h e  s e n a t e  f o r  removal  o f  t h e  a t t o r n e y  

T h i s  k i n d  of e x c e p t i o n  c a n  e n c o u r a g e  more g e n e r a l .  - 

c a r e f u l  a p p o i n t m e n t s  by t h e  g o v e r n o r  t o  c e r t a i n  o f f i c e s ,  

and  c a n  r e d u c e  t h e  p o s s i b i l i t y  o f  t h e  g o v e r n o r  p r e s s u r i n g  

t h o s e  o f f i c i a l s  i n t o  c o m p l i a n c e  w i t h  wha t  t h e y  b e l i e v e  t o  

b e  bad  p o l i c i e s  by t h r e a t e n i n g  them w i t h  removal  f rom o f f i c e .  

  his a l so  s u p p l i e s  a check  a g a i n s t  e x c e s s i v e  c o n c e n t r a t i o n  o f  

power i n  t h e  g o v e r n o r  and  i n c r e a s e s  t h e  i n d e p e n d e n c e  o f  t h e  ' 

s p e c i f i e d  o f f i c i a l s .  

v c L l i s r  a  re- About  1 5  o t h e r  s t a t e s  g r a n t  t h e  go *-.- 

moval power b a s e d  upcc  some shrjwing o f  c a u s e .  ? o r  ~ x a n p l e ;  

t h e  I l l i n o i s  c o n s t i t u t i o n  s i a t e s :  
-- - 
- 8i' The M i s s o u r i  c o n s t i t u t i o n  p r o v i d e s  t h a t  " [a1 11 appointive 
o f f i c e r s  may b e  removed by t h e  g o v e r n o r  . . . ." MO. CONST. 
a r t .  I V ,  § 1 7 .  The v i r g i n i s  c o n s t i t u t i o n  s ta tes :  "Each 
o f f i c e r  a p p o i n t e d  by t h e  Governor  p u r s u a n t  t o  t h i s  s e c t i o n  . . . s h a l l  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  Governor." VA. 
CONST. a r t .  V ,  § 10.  The c o n s t i t u t i o n s  o f  A l a s k a ,  Hawa i i ,  
Montana and N e w  J e r s e y  a l s o  g r a n t  t h e  g o v e r n o r  b r o a d  removal  
powers .  ALAS. CONST. a r t .  111, 5 25; HAWAII  CONST. a r t .  I V ,  
§ 6 ;  MONT. CONST. a r t .  V I ,  § 8;  N . J .  CONST. a r t .  V, 5 4,  
11 2. I 

- 82 /  N . J .  CONST. a r t .  V ,  5 IV,  11 3. 

- 83' H A W A I I  CONST. a r t .  I V ,  § 6 .  



The Governor may remove f o r  incom- 
p e t e n c e ,  n e g l e c t  o f  d u t y ,  or  mal- 
f e a s a n c e  i n  o f f i c e  any o f f i c e r  who 
may b e  a p p o i n t e d  by t h e  Governor.%/ 

E x p e r i e n c e  h a s  shown t h a t  l i m i t i n g  t h e  g o v e r n o r ' s  removal  

power " f o r  c a u s e  on ly"  h a s  made it  v i r t u a l l y  i m p o s s i b l e  f o r  

t h e  gove rnor  t o  remove a  s u b o r d i n a t e  f o r  p o l i c y  d i f f e r e n c e s .  

The r ema in ing  s t a t e s  do  n o t  i n c l u d e  any removal  

p r o v i s i o n  i n  t h e i r  c o n s t i t u t i o n s .  A u t h o r i t y  t o  remove 

pol icy-making  entployees from o f f i c e  i n  t h e s e  s t a t e s  d e r i v e s  

f rom t h e  s t a t u t e s  t h a t  e s t a b l i s h  t h e  v a r i o u s  o f f i c e s  and 

d e p a r t m e n t s ,  and p r o v i s i o n s  v a r y  w i d e l y  from s t a t e  t o  s t a t e  

and  from d e p a r t m e n t  t o  depa r tmen t .  The f a i l u r e  e x p r e s s l y  

t o  p r o v i d e  f o r  removal  a u t h o r i t y  c a n  l e a d  t o  e x t e n s i v e  liti- 

g a t i o n  and i n e v i t a b l e  u n c e r t a i n t y  r e g a r d i n g  t h e  g o v e r n o r ' s  

a u t h o r i t y  o v e r  t h e  e x e c u t i v e  b ranch .  

b )  Appointment  a n d  removal  o f  
m i n i s t e r i a l  employees - 

The Convrn t ion  h a s  f o u r  a l t e r n a t i v e s  wit-h r e s p 2 c t  

, LJ  - a c o r i s t i t u t . i o n a i  p r o v i s i o n  w i t n  r e s ~ e c t  t o  m i n i s t s r i a l  

ernployec.?~. It  can :  (1) i n c l u d e  b a s i c  c i v i l  s e r v i c e  p r o v i -  

s i o n s :  (:>! r e q u i r e  t h e  l , s q i s ! a t u ~ e  ttr~ crci:tc a c r r l t r . 31  

p e r s o n n e l  sys tem;  ( 3 )  a u t h o r i z e  t h e  l e g i s l a t u r e  t o  c r e a t e  

a  c e n t r a l  p e r s o n n e l  sys t em;  o r  (4) omi t  any r e f e r e n c e  t o  

m i n i s t e r i a l  employees.  

- 8 4 /  ILL. CONST. a r t .  V, s 10. 



Experts have traditionally urged the creation 

85/ of central personnel agencies for government employees.- 

While the legislature clearly has the authority to do so 

without specific constitutional authorization, approximately 

one-fourth of the states make some provision for a personnel 

system in their constitutions. These range from general 

directives, as in Alaska,- 86/ to detailed provisions, as 

in Michigan.- 87/ Newer constitutions, if they include a 

provision,%/ tend to inciude a general one. 

A civil service system is a mechanism for or- 

ganizing and regulating the government's personnel 

function. It provides rules and procedures for selecting 

new employees, managing the advancement of existing 

employees and dismissal or retirement. Called "civil 

service" because it deals with civilian (not military) 

employees, a civil service personnel system also excludes 

popularly elected officials and policy-making (or political) 

appointees. 

Civil service systems are zssocisted with the 

merit pri~ci~le in Lhe United S t i i t z s .  Thc m c r i t  prin:;iplc 
, . 

refers to the use of objective, consistent standards to 

- 85/ Willbern, Administrative Organization, in THE 50 STATES 
p. 345. 

- 86/ALAS. CONST. art. XII, 5 6: "The legislature shall 
establish a system under which the merit principle will 
govern the employment of persons by the State." 

- 87/ MICH. CONST. art. XI, s 5.  

The Puerto Rico constitution, for example, does not contain 
a provision. 



(1) c l a s s i f y  j o b s  a c c o r d i n g  t o  t h e i r  d u t i e s  and  r e s p o n s i -  

b i l i t i e s ,  ( 2 )  d e t e r m i n e  t h e  a b i l i t i e s  o f  i n d i v i d u a l  em-  

p l o y e e s ,  and ( 3 )  a s s i g n  i n d i v i d u a l  employees t o  j o b s  

commensurate w i t h  t h e i r  a b i l i t i e s .  The sys t em r e q u i r e s  

s i m i l a r  t r a i n i n g  and  e x p e r i e n c e  f o r  s i m i l a r  jobs  and a  

s i n g l e  s a l a r y  f o r  employees who are s i m i l a r l y  s i t u a t e d .  

Advancement t o  h i g h e r  l e v e l  p o s i t i o n s  i s  based  on a b i l i t y  

and per formance .  Under a  c i v i l  s e r v i c e  sys t em,  employees 

can t y p i c a l l y  be removed o n l y  upon a showing t h a t  t h e y  

are u n a b l e  t o  pe r fo rm t h e i r  d u t i e s  o r  t h a t  o t h e r  s p e c i f i c  

grounds  f o r  removal  e x i s t ;  t h e  p r o c e s s  o f  removal i s  f r e -  

q u e n t l y  complex, l e n g h t y  a n d  u n s u c c e s s f u l .  

A c i v i l  s e r v i c e  sys t em d e v o t e d  t o  m e r i t  and  

b a s e d  o n  o b j e c t i v e  s t a n d a r d s  s t r e n g t h e n s  t h e  e x e c u t i v e  

b ranch  i n  t h e o r y  by e n s u r i n g  t h a t  c a p a b l e  peop le  w i l l  

h o l d  government jobs  and t h a t  t h e  b e s t  q u a l i f i e d  employees ,  . 
w i l l  advance  th rough  t h e  . r anks .  Sometimes i n  p r a c t i c e ,  

howcvsr ,  c i v i l  s e r v i t s  a p p o i n t e e s  c a n  Secoine e n t r e n c h e d  

( b e c a n s e  o f  t i l e  d i f f i c g l t y  s f  f i n d i n g  a d c y u a t e  g rounds  

f c r  t h e i r  remo*;;lj and  nay  xesis t  changes  i n  execa t iyb rc  

L - - - .. . 
u~ dncl-L ~ ; o ~ ~ c y - ~ ~ ~ a k i n c j  ; t h u s  w c a ~ e n i r i q  t h e  governor  ' s c o n t r u l  

of  t h e  e x e c u t i v e  b r a n c h . -  

The Model S t a t e s  C o n s t i t u t i o n  h a s - a  s e p a r a t e  

a r t i c l e  e n t i t l e d  " C i v i l  S e r v i c e "  t h a t  p r o v i d e s :  



The l e g i s l a t u r e  s h a l l  p r o v i d e  f o r  
t h e  e s t a b l i s h m e n t  and a d m i n i s t r a t i o n  o f  
a  sys tem o f  p e r s o n n e l  a d m i n i s t r a t i o n  i n  
t h e  c i v i l  s e r v i c e  o f  t h e  s t a t e  and i t s  
c i v i l  d i v i s i o n s .  Appointments  and 
promot ions  s h a l l  be  based  on m e r i t  and 
f i t n e s s ,  demons t ra t ed  by examina t ion  o r  
by o t h e r  e v i d e n c e  o f  competence.89/  - 

While t h e  Convent ion  might  c o n s i d e r  a s i m i l a r  c o n s t i t u t i o n a l  

p r o v i s i o n ,  un ique  c i r c u m s t a n c e s  i n  t h e  Nor the rn  Mariana I s l a n d s  

might  a r g u e  a g a i n s t  a  c o n s t i t u t i o n a l  p r o v i s i o n  mandat ing 

s t r i c t  a d h e r e n c e  t o  t h e  m e r i t  p r i n c i p l e .  A p r o v i s i o n  t h a t  

a l l o w s  t h e  l e g i s l a t u r e  t o  p r o v i d e  by law f o r  t h e  appo in t -  

ment and removal o f  e x e c u t i v e  employees n o t  o t h e r w i s e  pro-  

v i d e d  f o r  i n  t h e  C o n s t i t u t i o n  would p e r m i t  g r e a t e r  f l e x i -  

b i l i t y  i n  t h i s  a r e a .  Such a p r o v i s i o n  might  a l s o  d e f i n e  

t h e  g o a l  o f  c r e a t i n g  a  f a i r  and o b j e c t i v e  p e r s o n n e l  sys tem 

w i t h o u t  impeding f l e x i b i l i t y .  

5. M i l i t a r y  and emergency powers 
I 

Every s t a t e  e x c e p t  C o n n e c t i c u t  makes t h e  governor  

commanSer-in-chief cf t h e  armed forses of  t h e  s t a t e .  For  

exaiGp1.e; t h e  V i  r ~ i . n i a  cons.i : l tution p r o v i d e s :  

T h e  Gcvernor s h a l l  be cornan2er - in -  
c h i e f  cf the s.,~.cd f o r c e s  o f  t h e  
~ 7 ~ ! ~ , ~ ~ ~ ~ , < ~ ~ ~ ~  ai-,n? ?>:.a Ll $s7:p IJGl,..7f< * kc 

- 89' MODEL CONST. a r t .  X ,  5 10.01. The Model a l s o  c o n t a i n s  
a l t e r n a t i v e  p r o v i s i o n s  f o r  a  d e t a i l e d  c i v i l  s e r v i c e  sys tem.  
I t  i n c l u d e s  t h e s e  a s  a  g u i d e  f o r  " j u r i s d i c t i o n s  where t h e  
m e r i t  sys t em t r a d i t i o n  i s  n o t  s t r o n g  o r  where t h e  e s t a b l i s h -  
ment of a c i v i l  s e r v i c e  sys tem i s  r e l a t i v e l y  r e c e n t .  . . ." 
NODEL CONST. a r t .  X, S 1 0 . 0 1  (Comment), pp. 102-03. 

* 



embody such  f o r c e s  t o  r e p e l  i n v a s i o n ,  
s u p p r e s s  i n s u r r e c t i o n ,  and e n f o r c e  
t h e  e x e c u t i o n  o f  t h e  laws.90/  - 

D e s i g n a t i n g  t h e  g o v e r n o r  as commander-in-chief s u b o r d i n a t e s  

t h e  m i l i t a r y  t o  c i v i l  power,  a s s u r i n g  t h e  u l t i m a t e  a c c o u n t a -  

b i l i t y  t o  t h e  p e o p l e  o f  t h e  u s e r  o f  m i l i t a r y  f o r c e .  These  

powers  a l s o  p r o v i d e  t h e  g o v e r n o r  w i t h  t h e  means t o  r e spond  

9 1/ q u i c k l y  t o  emergenc ies ,  d i s a s t e r s  and  r i o t s . -  

I f  t h e  governor  i s  g i v e n  m i l i t a r y  powers ,  t h e  

Convent ion  s h o u l d  c o n s i d e r  t h e  p o s s i b i l i t y  o f  l i m i t i n g  t h o s e  

powers.  Because o f  t h e i r  emergency n a t u r e ,  however, o n l y  a  

few s t a t e  c o n s t i t u t i o n s  a t t a c h  s p e c i f i c  p r o c e d u r a l  and 

f u n c t i o n a l  r e s t r i c t i o n s  t o  t h e  g o v e r n o r ' s  u s e  o f  t h e  powers.  

The Alaska  c o n s t i t u t i o n  a l l o w s  t h e  governor  t o  p r o c l a i m  

m a r t i a l  law b u t  p r o v i d e s  t h a t  m a r t i a l  law s h a l l  n o t  con- 

t i n u e  f o r  l o n g e r  t h a n  twenty  d a y s  w i t h o u t  t h e  a p p r o v a l  o f  

92 /  a m a j o r i t y  o f  t h e  members o f  t h e  l e g i s l a t u r e . -  Three  . 
s ta tes  -- Alabama, Kentucky and  Vermont -- r z s t r i c t  t h e  

r i g h t  o f  t h e  q o v e r n o r  t o  command t h e  stat-'s m i l i t a r y  

~ O ~ C C S  i n  p e r s c n .  T h i r t y  s ta tes  q u a l i f y  t h e  g o v e r n o r ' s  

- VA. CONST. a r t .  V , . S  7. 

9 1/ - The P u e r t o  R ico  c o n s t i t u t i o n ,  f o r  example,  a l l o w s  t h e  
g o v e r n o r  t o  c a l l  o u t  t h e  m i l i t i a  i n  r e s p o n s e  t o  "any s e r i o u s  
d i s t u r b a n c e  o f  t h e  p u b l i c  p e a c e . "  P.R. CONST. a r t .  I V ,  § 4.  

921 ALAS. COIJST. a r t .  111, s 20. 



" e x c e p t  when t h e y  s h a l l  b e  c a l l e d  i n t o  t h e  s e r v i c e  o f  t h e  

U n i t e d  S t a t e s .  "931 

The C o n s t i t u t i o n  might  g i v e  t h e  governor  t h e  

a u t h o r i t y  t o  p r o v i d e  f o r  t h e  c o n t i n u i t y  o f  government i n  

t h e  c a s e  o f  emergency. For  example ,  t h e  P u e r t o  R i c o  

c o n s t i t u t i o n  s tates:  

I n  case o f  i n v a s i o n ,  r e b e l l i o n ,  
e p i d e m i c  o r  any  o t h e r  e v e n t  g i v i n g  
rise t o  a s t a t e  of emergency,  t h e  
Governor  may c a l l  t h e  L e g i s l a t i v e  
Assembly t o  m e e t  i n  a p l a c e  o t h e r  
t h a n  t h e  C a p i t o l  o f  P u e r t o  R ico ,  
s u b j e c t  t o  t h e  a p p r o v a l  o r  d i s a p p r o v a l  
o f  t h e  L e g i s l a t i v e  Assenb ly .  Under t h e  
s a n e  c o n d i t i o n s ,  t h e  Governor  may, 
d u r i n g  t h e  p e r i o d  o f  emergency,  o r d e r  
t h e  government ,  i t s  a g e n c i e s  and  i n s t r u -  
m e n t a l i t i e s  t o  b e  moved t e m p o r a r i l y  t o  
a  p l a c e  o t h e r  t h a n  t h e  s e a t  o f  t h e  
government .  - 9 4 /  

The Montana c o n s t i t u t i o n  a u t h o r i z e s  t h e  l e g i s l a t u r e  t o  

e n a c t  laws t o  e n s u r e  t h e  c ~ n t i n u i t y  o f  government  d u r i n g  

95/  a  p e r i o d  o f  emergency.- 

B .  G r q a n i z a t i c n  - of t h e  E x e c u t i v e  Branch 

After t h"  Cfiri-ention has c o n s i z e r e d  what  powers 

t o  v2s t  i n  th? e:rec:utive b r a n c h ,  it n b s t  d e s i g n  t h e  execu- 

- 93/ u. , UTAH CONST. a r t .  V I I ,  5 4 :  WASH. CONST. a r t .  111, 
S 8. S e e  a l so  IDAHO CONST. a r t .  I V ,  5 4 .  -- 
- 94/ P.R. CONST. a r t .  V I ,  S 17.  

951 MONT. CONST. a r t .  111, s 2.  



o f  t h o s e  powers .  T h i s  s e c t i o n  o f  t h e  b r i e f i n g  p a p e r  

examines  t h e  o r g a n i z a t i o n a l  a l t e r n a t i v e s  a v a i l a b l e  f o r  

t h e  o f f i c e  o f  g o v e r n o r  and  t h e  rest o f  t h e  e x e c u t i v e  

b ranch .  

1. The g o v e r n o r  

, . The b a s i c  c o n s t i t u t i o n a l  i s s u e s  w i t h  r e s p e c t  

t o  t h e  g o v e r n o r  a r e :  

0 Q u a l i f i c a t i o n s ;  

0 Term o f  o f f i c e ;  

o P r o v i s i o n  f o r  vacancy ,  a b s e n c e  and d i s a b i l i t y ;  

o Compensat ion;  

0 Impeachment. 

'' The f a c t o r s  a f f e c t i n g  e a c h  o f  t h e s e  d e c i s i o n s  a r e  summarized 

i n  t h i s  s e c t i o n .  I n  a d d i t i o n ,  a number o f  m a t t e r s  t h a t  a£- 

f e c t  t h e  powers  o f  t h e  g o v e r n o r  a r e  c o n s i d e r e d  i n  t h e  con- 

t e x t  o f  t h e  a l t e r n a t i v e s  f o r  t h e  rest o f  t h e  e x e c u t i v e  

b r a n c h  d i s c u s s e d  i n  s e c t i o n  II ( B )  ( 2 )  be low-  

a) T i t l e  

A l l  50  s t a t e s  and  F u e r t s  R ico  use t h e  t i L L e  of 

g n v e r n o r  for 

o f  t h e  Covenant  s t a t e s  t h a t ,  "The e x e c u t i v e  power o f  t h e  

N o r t h e r n  Mar iana  I s l a n d s  w i l l  b e  v e s t e d  i n  a p o p u l a r l y  

e l e c t e d  Governor . "  



Q u a l i f i c a t i o n s  

The q u a l i f i c a t i o n s  f o r  t h e  o f f i c e  o f  g o v e r n o r  

m i g h t  s p e c i f y  r e q u i r e m e n t s  r e l a t i n g - - t o  a g e ,  c i t i z e n s h i p  

and  r e s i d e n c y .  The a l t e r n a t i v e s  and  s t a t e  e x p e r i e n c e  i n  

e a c h  o f  t h e s e  a r e a s  a r e  se t  o u t  below.  

i )  Age. The b a s i c  a l t e r n a t i v e s  are: 

(1) t o  s p e c i f y  a  minimum a g e  beyond t h e  minimum a g e  t o  

q u a l i f y  as a v o t e r ;  ( 2 )  t o  make t h e  a g e  r e q u i r e m e n t  t h e  

same a s  t h a t  n e c e s s a r y  t o  v o t e  i n  l o c a l  e l e c t i o n s ;  ( 3 )  t o  

a u t h o r i z e  t h e  l e g i s l a t u r e  s p e c i f i c a l l y  t o  s e t  a minimum a g e  

r e q u i r e m e n t ;  o r  ( 4 )  t o  s e t ,  o r  a u t h o r i z e  t h e  l e g i s l a t u r e  

t o  s e t ,  a  maximum a g e  l i m i t  f o r  e l i g i b i l i t y .  

The f i r s t  a l t e r n a t i v e  f i n d s  s u p p o r t  among t h o s e  

who b e l i e v e  t h a t  a  g o v e r n o r  b e n e f i t s  f rom t h e  e x p e r i e n c e  

and  s e a s o n i n g  o f  judgment g a i n e d  I n  t h e  y e a r s  beyond t h e  

minimum r e q u i r e d  f o r  v o t i n g .  S u p p c r t e r s  o f  t h e  s e c o n d  

- -  a l t e r n a t i v e  t c u s t  t h e  v o t e r s '  -jcdgment t o  e v a l u a t e  any 

d i f f e r c n e e  ii: t h e  ages q.f z a n d i d a t e s .  The t h i r d  a l t e r n a t i v e  

f o u r t h  a l t e r n a t i v e  p e r m i t s  a  manda to ry  r e t i r e m e n t  s y s t e m  

a p p l i c a b l e  t o  t h e  governo; and  r e f lec t s  t h e  same v a l u e s  

t h a t  l e a d  many l a r g e  c o r p o r a t i o n s  t o  p l a c e  a q e  l i m i t s  o n  

t h e i r  c h i e f  e x e c u t i v e  o f f i c e r s .  



Most s t a t e s  h a v e  a d o p t e d  t h e  f i r s t  a l t e r n a t i v e .  

A m a j o r i t y  o f  t h e  s t a t e s  r e q u i r e s  t h e  g o v e r n o r  t o  b e  a t  

l e a s t  30 y e a r s  o f  age.=/ O t h e r  s t a t e s  s p e c i f y  2 5  y e a r s ,  

3 1  y e a r s  a n d  35 y e a r s . c /  The  U n i t e d  S t a t e s  C o n s t i t u t i o n  

r e q u i r e s  t h e  P r e s i d e n t  of t h e  U n i t e d  S t a t e s  t o  b e  a t  l eas t  
98/ - 

.35 y e a r s  o f  a g e .  A n o t h e r  a l t e r n a t i v e  i s  t o  r e q u i r e  

o n l y  t h a t  t h e  g o v e r n o r  b e  a q u a l i f i e d  v o t e r .  The 

Model S t a t e  C o n s t i t u t i o n  s u g g e s t s  t h e  e s t a b l i s h m e n t  of 

a minimum a g e  b u t  makes no  s p e c i f i c  recommenda t ion  a s  t o  

99/ w h a t  t h a t  a g e  s h o u l d  be.- 

ii) C i t i z e n s h i p .  T h r e e  a l t e r n a t i v e s  

a r e  a v a i l a b l e :  f i r s t ,  t o  r e q u i r e  U n i t e d  S t a t e s  c i t i z e n s h i p  

f o r  some number o f  y e a r s ;  s e c o n d ,  t o  r e q u i r e  e i t h e r  U n i t e d  

S t a t e s  c i t i z e n s h i p . o r  " n a t i o n a l "  s t a t u s  f o r  some number o f  

y e a r s ;  o r  t h i r d ,  t o  h a v e  n o  r e q u i r e m e n t  w i t h  r e s p e c t  t o  
I 

c i t i z e n s h i p .  

9 6! - C,q., H A W 1 1  CijNST. a r t .  IT/, 5 i; T{,Tfi. C ~ ? J S T .  a r t .  V ,  
-- 

S 3 .  

- 9 8 /  U . S .  CONST. a r t .  11, 5 1. 

- 99' MODEL CONST. a r t .  V ,  5 5 . 0 2 .  



The c i t i z e n s h i p  requ i rement  i s  u s u a l l y  imposed 

because  it e n s u r e s  fundamenta l  i d e n t i f i c a t i o n  w i t h  and 

l o y a l t y  t o  t h e  n a t i o n .  I t  p r e v e n t s .  e l e c t i o n  o f  a  candi -  

d a t e  w i t h  obv ious  f o r e i g n  t ies .  Those who f a v o r  no c i t i -  

z e n s h i p  r e q u i r e m e n t  c o n s i d e r  it e s s e n t i a l l y  d u p l i c a t i v e  

of  t h e  p r o t e c t i o n  accorded  by a  r e s i d e n c y  requ i rement  

and r e l a t i v e l y  un impor tan t  when b a l a n c e d  a g a i n s t  t h e  

p o s s i b i l i t y  of  e x c l u d i n g  a n  o t h e r w i s e  q u a l i f i e d  c a n d i d a t e .  

A t  t h e  d a t e  oE t e r m i n a t i o n  o f  t h e  T r u s t e e s h i p ,  

some p e o p l e  may choose t o  remain " n a t i o n a l s "  i n s t e a d  of  

becoming Uni ted  S t a t e s  c i t i z e n s . - -  loo/ The Convention may 

have t h e  o p t i o n  of  d i s t i n g u i s h i n g  between n a t i o n a l s  and 

Uni ted  S t a t e s  c i t i z e n s ,  b u t  t h a t  d i s t i n c t i o n  does  n o t  ap- 

p e a r  t o  have any p a r t i c u l a r  u t i l i t y .  F u r t h e r ,  t h a t  d i s t i n c -  

t i o n  may c a u s e  l e g a l  c h a l l e n g e s  and would seem t o  c o n f l i c t  

w i t h  a  g o a l  o f  promoting Coxmonwealth u n i t y .  . 
A - l a r g e  m a j s r i t y  o f  s t a t e s  imposes a  c i t i z e n s h i p  

requirernelit  f o r  th;. rlrfficz of  governor .  Nany of t h e  

s t a t c s  s p e c i f y  t h a t  c i t i z e n s h l p  i s  r e q u l r ~ 6  s i t h o u t  speci- 

191,/ f y i s g  any number nf years. - ~ v 2 z  c ~ z -  Lbirr: h s v e  re~ui::e- 
192,; 

ments v a r y i n g  from two t o  15  years .-  Nine s t a t e s  have 

1001 See  BRIEFING PAPER NO. 8: E L I G I B I L I T Y  TO VOTE AND 
ELECTION PROCEDURES f o r  a  d i s c u s s i o n  of  t h e  i s s u e s  r a i s e d  
by t h i s  o p t i o n .  

1011 E.g. ,  COLO. CONST. a r t .  I V ,  5 4 ;  CONN.  CONST. a r t .  V I ,  
55 1 , T .  * 
102' E.g. , Alaska  ( s e v e n  y e a r s )  ; Iowa ( two y e a r s )  ; Delaware 
(12 y e a r s ) ;  and Georg ia  (15 y e a r s ) .  



no constitutional citizenship requirements. The states 

with the largest number of resident aliens choose dif- 

ferent alternatives with respect to citizenship: Texas 

(no citizenship requirement at all); New York and Hawaii 

(no minimum); California (five-year minimum); and Florida 

(10-year minimum). 

iii) Residency. Three options are 

available with respect to residency: first, to require 

residency in the Northern Mariana Islands for some number 

of years; second, to have no residency requirement; or 

third, to prohibit a residency requirement. 

To some extent, a residency requirement for the 

governor looks to the same values of loyalty and identifi- 

cation as the citizenship requirement. In addition, a 

residency requirement rests on the belief that candidates 

should have a knowledge of local affairs and culture a& * 

an "investment" in the loeai community. Those whc favor no 

resiaancy req~irement prefer to let the voters appraise 

the zaididatcs' fsmiilarlty with anc3 attachment to local 

matters. 

About one-third of the states currently have 
. . 

residency requirements. The most common requirement is 



O t h e r  r e q u i r e m e n t s  v a r y  from a f i v e - y e a r  residency.-  

104/ 
one t o  s e v e n  years . -  

c )  Term o f  o f f i c e  = 

The Convention must make two d e c i s i o n s  w i t h  

r e s p e c t  t o  t h e  g o v e r n o r ' s  te rm o f  o f f i c e :  l e n g t h  o f  t h e  

t e r m  and e l i g i b i l i t y  f o r  r e e l e c t i o n .  These m a t t e r s  a r e  

c l o s e l y  r e l a t e d ,  i n  t h e  s e n s e  t h a t  a  r e s t r i c t i o n  on e l i g i -  

10 5 /  b i l i t y  f o r  r e e l e c t i o n  may o f f s e t  a  l o n g e r  t e r m . -  

i )  Length o f  t e r m .  The governor  may 

s e r v e  a  t e rm o f  any l e n g t h .  A t e r m  o f  o n e ,  two o r  t h r e e  

y e a r s  would g e n e r a l l y  b e  r e g a r d e d  a s  s h o r t ;  a  term of  

f o u r  y e a r s  as a v e r a g e ;  and a  term o f  f i v e ,  s i x  o r  more 

y e a r s  a s  long .  I n c r e a s i n g l y  s t a t e s  p r o v i d e  f o r  a f o u r -  

y e a r  t e r m  of o f f i c e  f o r  t h e  governor .  Only f o u r  s t a t e s  

no s t a t e  s t i l l  e l - e c t  a  g o v e r n o r  for  a  two-year t e r m ; -  

c u r r e n t l y  h a s  a s i x - y e a r  tern.. 

P roponen t s  o f  a v e r a g e  o r  l o n g  t e r m s  c i t e  t h e  f o l -  

lowing ndv-antages : the governor  has g r e a t e r  independent? 

A c j /  F iys -year  ~ r s i d e n s e  i.i r ~ ? u : r ~ d  b y ,  fc r  e-ar,?le,  
Q:y,qz i : ~ i ~ ~ r ~ . ~ ~ < ~ a -  -.- .- - \*.----:T ! \ l i v -  - .  J A . 

Nevada ( t w o  y e a r s )  ; T l l i n o i s  ( t h r e e  y e a r s )  ; and 
Alabama ( seven  y e a r s ) .  

a/ The a v a i l a b i l i t y  o f  a  r e c a l l  p r o v i s i o n  a l s o  migh t  
o f f s e t  a  l o n g e r  t e r m  o r  t h e  l a c k  o f  a r e s t r i c t i o n  on re- 
e l e c t i o n .  R e c a l l  i s  d e s c r i b e d  i n  BRIEFING PAPER NO. 8: 
ELIGIBILITY TO VOTE AND ELECTION PROCEDURES § I I ( c ) ( ~ ) .  

These  s t a t e s  a r e  Arkansas ,  N e w  Hampshire ,  Rhode I s l a n d  
and Vermont. 



i n  h i s  r e l a t i o n s  w i t h  t h e  l e g i s l a t u r e ,  a d m i n i s t r a t i v e  o f -  

f i c i a l s ,  p r e s s u r e  g roups ,  and p o l i t i c a l  p a r t i e s ;  a l o n g e r  

t e r m  p r o v i d e s  t i m e  t o  deve lop  and implement a  c o h e r e n t  

program; i t  reduces  t h e  spend ing  o f  e x c e s s i v e  e n e r g i e s  

on campaigning f o r  r e e l e c t i o n ;  t h e . v o t e r s  need an adequa te  

p e r i o d  is which t o  e v a l u a t e  t h e  governor  and h i s  programs 

b e f o r e  c o n s i d e r i n g  h i s  r e e l e c t i o n ;  and expense a s s o c i a t e d  

107/  w i t h  f r e q u e n t  changes i n  a d m i n i s t r a t i o n  i s  reduced.- 

Proponents  o f  a  s h o r t e r  t e rm b e l i e v e  t h a t  it makes 

t h e  governor  more r e s p o n s i v e  t o  t h e  e l e c t o r a t e ,  p r e v e n t s  t h e  

governor  from becoming t o o  powerful  and p r o v i d e s  t h e  e l e c -  
108/ - 

t o r a t e  w i t h  a  ready means t o  remove a b a d  governor .  

i i)  R e e l i g i b i l i t y .  S e v e r a l  k i n d s  of  

r e e l i g i b i l i t y  p r o v i s i o n s  a r e  p o s s i b l e :  

0 One t e r m  o n l y  w i t h  no e l i g i b i l i t y  
f o r  f u t u r e  te rms;  

A maximum cf two c o n s e c u t j v e  terms:  

c An u n l i n i t e d .  nurrher cf t e rms  b u t  no 
two i n  s u c c s s s i ~ n ;  

- lo7/ ILLINOIS CON CON p. 130;  HAWAII  STUDIES p. 71 .  

- lo*/ H A W A I I  STUDIES p .  71 .  



Those who f a v o r  r e s t r i c t i o n s  on r e e l i g i b i l i t y  

do s o  f o r  one o r  more of  t h e  f o l l o w i n g  r e a s o n s :  u n l i m i t e d  

r e e l e c t i o n  creates t h e  p o s s i b i l i t y  o f  a governor  b u i l d i n g  

a p o l i t i c a l  machine; r e s t r i c t i n g  r e e l i g i b i l i t y  makes t h e  

g o v e r n o r ' s  o f f i c e  a v a i l a b l e  t o  new c a n d i d a t e s  w i t h  new 

i d e a s ;  t h e  governor  c a n  c o n c e n t r a t e  on t h e  a f f a i r s  of  t h e  

Commonwealth b e t t e r  i f  n o t  f a c e d  w i t h  t h e  p r o s p e c t  of  a 

r e e l e c t i o n  campaign; and,  a l t h o u g h  n o t  n e c e s s a r i l y  t h e  b e s t  

c a n d i d a t e  on t h e  merits ,  an  incumbent  governor  h a s  i m p o r t a n t  

109/ a d v a n t a g e s  i n  e l e c t i o n  campaigns.- 

P roponen t s  o f  no l i m i t s  on r e e l i g i b i l i t y  a s s e r t  

t h a t :  r e e l i g i b i l i t y  l i m i t a t i o n s  e x p r e s s  a  l a c k  o f  f a i t h  

i n  t h e  v o t e r s '  a b i l i t y  t o  judge t h e  incumbent c a n d i d a t e ' s  

r e c o r d ;  a n  incumbent who f a c e s  t h e  p r o s p e c t  o f  r e e l e c t i o n  

w i l l  b e  more r e s p o n s i b l e  and more r e s p o n s i v e  t o  t h e  v o t e r s '  

needs  and w i s h e s ;  a r e e l i g i b i l i t y  l i m i t a t i o n  r e d u c e s  t h e  

g o v e r n o r ' s  a b i l i t y  t c  deve lop  and imple~nen t  iong-range p l a n s ;  

and 1 e g i s l a . L s r s  executive o f f i c i a l s  and u t h s r  p a r t i c i p a n t s  

in p o l i c y - n a k i n g  and p o l i t i c s  a r e  less l i k e l y  to f ~ l l i ~ w  bile 

i.1 0/  l e a d e r s h i p  n f  a governor  unzble tc run f o r  r e e 1 ~ c t i c n . -  

P r a c t i c e  i n  t h e  s ta tes  i s  d i v i d e d .  While abou t  

111/ h a l f  t h e  s ta tes  p r o h i b i t  d governor  from s e l f - s u c c e s s i o n , -  

' HAWAII  STUDIES p. 7 3 .  

110' Bosworth & F e s l e r ,  L e g i s l a t o r s  and Governors ,  i n  THE 
50 STATES pp. 292-94. 

. , VA. CONST. a r t .  V ,  I I. 



a n  i n c r e a s i n g  number c h o o s e  t o  l i m i t  t h e  g o v e r n o r  t o  two 

s u c c e s s i v e  terms.=/ The o t h e r  s t a t e s  p l a c e  no l i m i t  

'13/ The on  t h e  number o f  terms a  g o v e r n o r  may se rve . -  

Model S t a t e  C o n s t i t u t i o n  p l a c e s  no l i m i t ,  a r g u i n g  t h a t  

" [ f l r o m  a  program p o l i c y  p o i n t  o f  v i ew ,  a  r e s t r i c t i o n  on  

service i n  o f f i c e  a f f e c t s  t h e  g o v e r n o r ' s  a b i l i t y  t o  d e v e l o p  

11 114/  and  implement  a  l o n g  r a n g e  p l a n .  - 

d )  Vacancy,  a b s e n c e  and  d i s a b i l i t y  

Vacancy,  a b s e n c e  and  d i s a b i l i t y  a l l  i n v o l v e  t h e  

l i n e  o f  s u c c e s s i o n  t o  t h e  o f f i c e  o f  g o v e r n c ~ r  i f  t h e  e l e c t e d  

i ncumben t  i s  u n a v a i l a b l e .  The l i n e  o f  s u c c c s s i o n  i s  

g e n e r a l l y  e s t a b l i s h e d  i n  a  c o n s t i t u t i o n a l  p r o v i s i o n  d e a l i n g  

w i t h  t h e  prob lem o f  t h e  g o v e r n o r ' s  o f f i c e  becoming perma- 

n e n t l y  v a c a n t  i n  t h e  m i d s t  o f  a  t e rm.  Absence and d i s -  

a b i l i t y  p r o v i s i o n s  d e f i n e  when a  t e m p o r a r y  vacancy  e x i s t s  

a n d  p r o v i d e  f o r  t h e  f i l l i n g  o f  t h a t  vacancy .  

i! Vacancy. T h e r e  a r e  t i l ~ e o ,  g e n e r a l  

d e c i s i o n s  t o  b e  nade w i t h  r e s p e c t  tu f i l l j n j  a vacancy  

f ?.rst ,  sho::lb t h e  C o n s t i t u t i . c n  -.~t--~3li.s11 the-. l int-? cr' 

112/  - E.g . ,  ALAS. CONST. a r t .  111, S 5 ;  N . J .  CONST. a r t .  V ,  
S 1 . L i m i t i n g  t h e  g o v e r n o r  t o  two s u c c g s s i v e  t e r m s  
was r e q u i r e d  by amendments i n  n i n e  s t a t e s  d u r i n g  t h e  p e r i o d  
1966-72. C o u n c i l  o f  S t a t e  Governments ,  MODERNIZING STATE 
CONSTITUTIONS: 1966-1972 p .  21  ( 1 9 7 3 ) .  

- E.  g .  , Hawaii  and i lon tana .  - 
- '14/ MODEL CONST. a r t .  V, 5 5. '12 (Comment) , p. 66. 



s u c c e s s i o n ;  s e c o n d ,  who s h o u l d  be  i n  t h e  l i n e  o f  suc-  

c e s s i o n ;  and  t h i r d ,  s h o u l d  t h e  s u c c e s s o r  a c t  t e m p o r a r i l y  

o r  pe rmanen t ly .  

The l i n e  o f  s u c c e s s i o n  c a n  b e  e s t a b l i s h e d  by 

t h e  C o n s t i t u t i o n ,  l e f t  t o  t h e  l e g i s l a t u r e  o r  l e f t  t o  

t h e  g o v e r n o r .  I f  t h e  C o n s t i t u t i o n  d e a l s  w i t h  s u c c e s s i o n ,  

it c a n  p r o v i d e  f o r  t h e  e n t i r e  l i n e  o f  s u c c e s s i o n  o r  a n  

i n i t i a l  s u c c e s s o r  c a n  b e  named w i t h  t h e  d e s i g n a t i o n  o f  

f u r t h e r  s u c c e s s o r s  l e f t  t o  b e  e s t a b l i s h e d  by law. 

The pr imary  a d v a n t a g e  o f  a  c o n s t i t u t i o n a l l y  

e s t a b l i s h e d  l i n e  o f  s u c c e s s i o n  i s  t h e  immediate  a v a i l -  

a b i l i t y  o f  a s u c c e s s o r .  The o f f i c e  o f  governor  s h o u l d  

n o t  b e  l e f t  v a c a n t  w h i l e  p o l i t i c i a n s  d e b a t e  t h e  c h o i c e  o f  

a s u c c e s s o r .  A l l  50 s t a t e  c o n s t i t u t i o n s  p r o v i d e  f o r  an  

i n i t i a l  s u c c e s s o r  s h o u l d  t h e  o f f i c e  of  governor  become 

v a c a n t .  Some s t a t e  c o n s t i t u t i o n s  name f u r t h e r  s u c c e s s o r s ,  * 

w h i l e  o t h e r s  s t a t e  t h a t  a r r a n g e n c n t s  f o r  f u r t h e r  s u c c e s s o r s  

s h a l l  be  provTded by  law. The a d ~ s n t a g e  of l e a v i n g  che line 

of s u c c e s s i o n  t o  be  e s t a b l i s h e d  by law i s  i n c r e a s e d  f i e x i b i i i t y ,  

e s p 2 c i a l i y  i f  f e w  s x e c u t i v e  o f f i c e r s  are  s p e c i f i c a l l y  pro- 

v i d e d  f o r  i n  t h e  C o n s t i t u t i o ~ ~ :  t h e  l e g i s l a t u r e ,  when it 

p r o v i d e s  f o r  e x e c u t i v e  o f f i c e r s ,  m i g h t  i n c l u d e  them i n  

t h e  l i n e  of s u c c e s s i o n .  



- 6 1  - 

The l i n e  of  s u c c e s s i o n  c a n  i n c l u d e  t h e  incumbents  

i n  s p e c i f i c  e x e c u t i v e  b ranch  o f f i c e s , . i n c u m b e n t s  i n  c e r t a i n  

e x e c u t i v e  and l e g i s l a t i v e  o f f i c e s ,  o r  p e r s o n s  named by t h e  

governor  w i t h o u t  r e g a r d  t o  o f f i c e .  

Because many s t a t e s  e lec t  t h e  g o v e r n o r  and  l i e u -  

t e n a n t  governor  as a team, t h e  l i e u t e n a n t  governor  i s  a 

l o g i c a l  c h o i c e  t o  succeed  t h e  g o v e r n o r .  Even i f  e l e c t e d  

i n d e p e n d e n t l y ,  t h e  l i e u t e n a n t  g o v e r n o r  h a s  t h e  a d v a n t a g e  

o f  b e i n g  a b l e  t o  c l a i m  a p o p u l a r  mandate  and u s u a l l y  a n  

a f f i l i a t i o n  w i t h  t h e  g o v e r n o r ' s  p o l i t i c a l  p a r t y  and i t s  

program and p o l i c i e s .  Because t h e  v o t e r s  e l ec t  a  governor  

o n  t h e  b a s i s  o f  p a r t i c u l a r  programs and p o l i c i e s ,  it i s  o f t e n  

con tended  t h a t  a  s u c c e s s i o n  p r o v i s i o n  s h o u l d  s e e k  t o  c o n t i n u e  

t h o s e  programs and p o l i c i e s  where p o s s i b l e .  

Those who f a v o r  a  l i n e  o f  s u c c e s s i c n  i n c l u d i n g  . . 
l e g i s l a t i v e  l e a d e r s  b e i i e v z  t h a t  such  a n  a r rangement  i s  more 

l i k e l y  tu p r o v i d e  c a . p a h l ~  l e a d e r s h i p .  A i e g i v l a t i v e  l e z d e r  

might be very k n o w l ~ d 5 e a b l e  a.bnut t h e  a f f a i ~ s  o f  t h e  CoLmcn- 

x e a l t h .  On t h e  c t b e r  ha;:, i e g i s l a t o r s  a r c  n o t  eiected on 

2 skcicew;.de i)h,si; ali;ilougi; ihs  1;: - 2 3 ~ ~  of tile ~ ~ W C X  kL3cs2 w i l l  

have been chosen  by r e p r e s e n t a t i v e s  o f  t h e  whole Commonwealth; 

n o r  a r e  t h e y  e l e c t e d  by t h e  v o t e r s  w i t h  t h e  g o v e r n o r ' s  o f f i c e  

i n  mind. 



Allowing t h e  governor  t o  choose  h i s  own 

s u c c e s s o r s  o f f e r s  t h e  advan tages  of  f l e x i b i l i t y  and 

t h e  p o t e n t i a l  o f  d e s i g n a t i n g  t h e  b e s t  G u a l i f i e d  pe r son  

a v a i l a b l e .  It a l s o  opens t h e  door  t o  f a v o r i t i s m ,  

p o l i t i c a l  b a r g a i n i n g  and i n s t a b i l i t y .  No s t a t e  f i l l s  

a  vacancy i n  t h e  g o v e r n o r ' s  o f f i c e  t h i s  way. 

The l i e u t e n a n t  governor  i s  d e s i g n a t e d  a s  t h e  

s u c c e s s o r  t o  t h e  qovernor  i n  a l l  39 s t a t e s  t h a t  have a  
115/ 

l i e u t e n a n t  governor .  - Of t 'he 11 s t a t e s  w i t h o u t  a  

l i e u t e n a n t  g o v e r n o r ,  t h e  p r e s i d e n t  o f  t h e  s e n a t e  i s  

named a s  t h e  s u c c e s s o r  i n  s i x  s t a t e s ;  t h e  s e c r e t a r y  of 

s t a t e  i n  f o u r  s t a t e s  and P u e r t o  Rico;  and a  s u c c e s s o r  

i s  e l e c t e d  by t h e  l e g i s l a t u r e  i n  Maryland, where t h e  

p r e s i d e n t  o f  t h e  s e n a t e  d i s c h a r g e s  t h e  d u t i e s  of  t h e  

governor  u n t i l  such e l e c t i o n .  

.115/ E.g., KIWAII CONST. a r t .  I V ,  § 4 ;  ILL. CONST. a r t .  
TB 67 VA. COPXT. 3.r-t. V,  1 The Colorado p r o v i s i c n  
s tz tes :  

I n  c i i s~  of t h e  d e a t h ,  i m p ~ a c h m e n t  
G r  c o ; . , ~ i c t i a n  of fc lo i iy  G r  irifaitlous: 
nlsdemeanoj:, Eai l u r e  t o  c i u a l i f y ,  
7-- ,r.-l.jpatac>r:. r 1 F ak.sericz f ~ o ~  t h e  s t a t 2  
o r  o t h e r  d i s a b i l i t y  or  cne  g a v e r n o r ,  
t h e  powers,  d u t i e s  and emoluments 
o f  t h e  o f f i c e ,  f o r  t h e  r e s i d u e  o f  
t h e  t e r m ,  o r  u n t i l  t h e  d i s a b i l i t y  
be removed, s h a l l  devo lve  upon t h e  
l i e u t e n a n t  governor .  

COLO. CONST. a r t .  I V ,  5 13. 



The Model S t a t e  C o n s t i t u t i o n  d o e s  n o t  p r o v i d e  

f o r  any e x e c u t i v e  o f f i c e r  a s i d e  from t h e  g o v e r n o r .  There-  

f o r e ,  i t s  s u c c e s s i o n  p r o v i s i o n  f i l l s  a  vacancy  i n  t h e  

o f f i c e  o f  g o v e r n o r  w i t h  t h e  p r e s i d e n t  o f  t h e  s e n a t e  u n t i l  
11 6/ 

a  s p e c i a l  e l e c t i o n  can  be  h e l d  t o  r e p l a c e  t h e  g o v e r n o r .  

Approximate ly  one -ha l f  o f  t h e  s t a t e s  w i t h  a  

l i e u t e n a n t  g o v e r n o r  p r o v i d e  f o r  t h e  p r e s i d e n t  o f  t h e  

s e n a t e  and t h e  s p e a k e r  o f  t h e  house  o f  r e p r e s e n t a t i v e s  

t o  b e  n e x t  i n  l i n e  o f  s u c c e s s i o n  a f t e r  t h e  l i e u t e n a n t  
117/  - 

g o v e r n o r .  I n  V i r g i n i a ,  t h e  e l e c t e d  a t t o r n e y  g e n e r a l  
118/ - 

s u c c e e d s  t h e  l i e u t e n a n t  g o v e r n o r .  O t h e r  e x e c u t i v e  

o f f i c i a l s  a l s o  f o l l o w  t h e  l i e u t e n a n t  g o v e r n o r  i n  Michigan 
119/ - 

. and Washington.  O t h e r  s t a t e s  p r o v i d e  t h a t  t h e  l i n e  

1 1 6 /  MODEL CONST. a r t .  V ,  B 5.08.  - 
1 7  E .g . ,  COLO. CONST. a r t .  I V ,  5 15;  IDAHO CONST. a r t .  , - 
I V ,  5 14. 

118/ VA. CONST. a r t ,  \I., 6 See  I L L .  CONST. a r t .  V ,  - - 
S 6 -  

1.191 WUSE. CONST. a r t ,  111, 5 1 0 -  The Mich igan  u o n s t i t u -  - 
t i o n  p r o v i d e s :  

In c2sa c$= tiie c a n v i c t i . ? n  of t h e  
g o v e r z o r  un impeachment,  h ~ s  Len;-"-al 

f rom o f f i c e ,  h i s  r e s i g n a t i o n  o r  h i s  
d e a t h ,  t h e  l i e u t e n a n t  g o v e r n o r ,  t h e  
e l e c t e d  s e c r e t a r y  o f  s t a t e ,  t h e  
elected a t t o r n e y  g e n e r a l  and  s u c h  . 
o t h e r  p e r s o n s  d e s i g n a t e d  by law 
s h a l l  i n  t h a t  o r d e r  b e  g o v e r n o r  
f o r  t h e  r e m a i n d e r  o f  t h e  g o v e r n o r ' s  
t e r m .  

M I C H .  CONST. a r t .  V ,  5 2 6 .  



of  s u c c e s s i o n  a f t e r  t h e  l i e u t e n a n t  governor  be s p e c i f i e d  
120/ - 

by law. 

Under t h e  f e d e r a l  sys tem,  t h e  P r e s i d e n t  and 

V i c e  P r e s i d e n t  of  t h e  Uni ted  S t a t e s  a r e  e l e c t e d  on a  j o i n t  

b a l l o t  and by t r a d i t i o n  t h e  P r e s i d e n t  s e l e c t s  h i s  Vice 

P r e s i d e n t .  I f  t h e  P r e s i d e n t  d i e s ,  o r  i s  unab le  t o  con- 

t i n u e  i n  o f f i c e ,  t h e  Vice P r e s i d e n t  succeeds  him. Whenever 

t h e  o f f i c e  of Vice P r e s i d e n t  becomes v a c a n t ,  t h e  P r e s i d e n t  

i s  a u t h o r i z e d  t o  s e l e c t  a  new Vice P r e s i d e n t  s u b j e c t  t o  
121/ - 

Congress iona l  approva l .  S e v e r a l  s t a t e  c o n s t i t u t i o n s  
122/ - 

fo l l ow  t h i s  model. 

120/ E . g . ,  ALAS. CONST. a r t .  111, S 13;  H A W A I I  CONST. - 
a r t .  IV, 5 4 .  FLA. CONST. a r t .  I V ,  § 3  p rov ides :  

Upon vacancy i n  t h e  o f f i c e  of  
governor ,  t h e  l i e u t e n a n t  governor  
s h a l l  become governor .  F u r t h e r  
s u c c e s s i o n  t o  t h e  o f f i c e  of  governor  
s h a l l  be p r e s c r i b e d  by 1-aw. A suc- 
c e s s o r  s h a l l  s e r v e  f o r  the remainder 
of t h e  te lym.  

The Hawa.tian l z g i s l a t u r ~  has provided E o r  success ion  by t h e  
p r e s i d e n t  o f  =he s ~ n a t e ,  t i le speake r  of  t h e  house of  r ep re -  
s e n t a t i v e s .  aad t h ~ i i  t h c  q o v e r n o r ' s  c a b i n e t  n r ' f i c c r s  i n  a  
s ~ e c i f i e d  0 rd2 i .  4ANAI; STirnIES p .  7 7 .  

r>. - . . 
'i!,+ T<tz-; y->:k c?;:~i:i *i!*.LzrL ::2z eapr.Tcri::y ~ ; ~ ~ C ? \ t i ~ ~ p ~  ir i  

c a s e  of  d i s a s t e r  c aus ing  vacanc i e s  i n  a l l  e x e c u t i v e  o f f i c e s .  
N . Y .  COl-]ST. a r t .  111, § 2 5 .  

121/ U.S. CONST. amend. XXV. - 
122/ E . g . ,  MONT. CONST. a r t .  V I ,  S S  6 ,  1 4 .  The proposed - 
Maryland c o n s t i t u t i o n  chose  a s i m i l a r  l i n e  o f  succes s ion .  
A f t e r  t h e  l i e u t e n a n t  governor ,  t h e  p r e s i d e n t  o f  t h e  s t a t e  



A s u c c e s s o r  can  a c t  t e m p o r a r i l y  u n t i l  a n o t h e r  

s p e c i a l  e l e c t i o n  is h e l d ,  o r  pe rmanen t ly  u n t i l  t h e  end 

of  t h e  t e r m  of  t h e  governor  who was succeeded .  The 

advan tage  o f  a  s p e c i a l  e l e c t i o n  is t h a t  i t  l e a v e s  selec- 

t i o n  o f  t h e  governor  t o  t h e  v o t e r s . .  The d i s a d v a n t a g e s  

a r e  the .  c o s t  of s p e c i a l  e l e c t i o n s  and t h e  p r o b a b i l i t y  o f  

lower v o t e r  t u r n o u t  t h a n  a t  a  r e g u l a r  e l e c t i o n .  The 
123/ - 

a d v a n t a g e  o f  permanent  s u c c e s s i o n  i s  s t a b i l i t y .  

[ F o o t n o t e  122 c o n t i n u e d ]  

s e n a t e  was n e x t  i n  l i n e ,  s e r v i n g  a s  a c t i n g  governor  o n l y  
u n t i l  t h e  n e x t  g e n e r a l  e l e c t i o n  s h o u l d  v a c a n c i e s  o c c u r  i n  
b o t h  t h e  o f f i c e s  o f  governor  and l i e u t e n a n t  governor  d u r i n g  
t h e  f i r s t  y e a r  o f  t h e  t e rm,  and s e r v i n g  t h e  whole r ema in ing  
t e r m  s h o u l d  s u c h  v a c a n c i e s  o c c u r  a f t e r  t h e  f i r s t  y e a r  of  
t h e  t e rm.  The p r e s i d e n t  of  t h e  s e n a t e  was t h e  l a s t  named 
p e r s o n  i n  t h e  l i n e  of  s u c c e s s i o n  because  t h e  s e n a t e  c o u l d  
a lways  f i l l  t h i s  p o s i t i o n .  J. Wheeler & Pi. Kinsey ,  
MAGNIFICENT FAILURE p .  83 ( 1 9 7 0 ) .  

123/ It  would be p o s s i b l e  t o  d r a f t  a  p r o v i s i o n  t h a t  c a l l s  / 
- 
f o r  a  s p e c i a l  e l e c t i o n  where a  l a r y e  p a r t  of t h e  v a c a t e d  
g o v e r n o r ' s  t e rz  remains ,  and f ~ r  pernanei i t  S ! I C C ~ . S S ~ O I ~  where 
t h e  r e r n a i ~ i n g  t e r m  i s  s r c a l l .  For  t~xamplc ,  i n  th? i40del 
S t a t e  C o n z t l t i j t i o n ,  if the : ~ n e x p i r e 6  tsriiI is less than one 
y e a r ,  t h e n  t h e  president 55 t h e  s e n a t c  sgcceeds t o  t h e  
o f f i c e  cf ~jouer i lo r  f o r  t h e  r c m a i n d c ~ -  of  t h e  t ~ rn .  MODEL. 
cC)NsvT. art. V ,  5 5 - 6 2 ,  If the rmexpired  t2rz i s  i o r , ~ e i  
t h a n  one y s a r ;  s r 2 . s i d e r l ~  u f  t k : ~  s e ; : s t c  SCL..:~S as 
z ~ t j - : ; ~  ~,.~~-~-ic;~ j i; Lil5 i l i i:z;icl;  c.?:-.Lc.d 2Lr..!>c ! - , . ; . ~ . ~ ~ . ~ ~ ~ ~ y  

of t h e  vacancy and t h e  h o l d i n g  of a  s p e c i a l  e l e c t i o n .  
T h i s  approach  was a l s o  fo l lowed  i n  t h e  proposed  Maryland 
c o n s t i t u t i o n ,  as d i s c u s s e d  above.  



Most s t a tes  provide  f o r  permanent success ion  

by t h e  l i e u t e n a n t  governor i n  ca se  of  a vacancy caused 

by t h e  d e a t h ,  r e s i g n a t i o n  o r  impeachitent of t h e  
1 2 4 /  - 

governor.  N e w  J e r s e y  r e q u i r e s  t h e  e l e c t i o n  of a new 
125/ 

governor.  

ii) Absence. The absence of t h e  

governor from t h e  Commonwealth may r e q u i r e  a temporary 

succes so r  t o  e x e r c i s e  c e r t a i n  execu t ive  powers. The 

c e n t r a l  problem is  d e f i n i n g  what c o n s t i t u t e s  an absence 

s u f f i c i e n t  t o  r e q u i r e  temporary replacement.  The a l t e r -  

n a t i v e s  a r e :  (1) t o  cons ide r  t h e  governor  absen t  any t i m e  

he p h y s i c a l l y  l eaves  t h e  Comnonwealth f o r  any purpose o r  

any p e r i o d  of t i m e ;  ( 2 )  t o  s e t  a t ime l i m i t  a f t e r  which 

t h e  absence w i l l  r e q u i r e  temporary replacement ;  o r  ( 3 )  

t o  l eave  temporary replacement w i th  r e s p e c t  t o  absence 

t o  t h e  d i s c r e t i o n  of t h e  governor.  

, Those-who f a v o r  t h e  f i r s t  d e f i n i t i o n  of absence- 

b e l i e v e  thdL such a d e f i n i t i c n  d i s c o u r a s e s  long 2nd t r e -  

quent  absences  5y  t h e  gcvernor  and t h a t  t h e  pz-2aence of 

124/ - 
a r t .  
a r t .  

E.g., ALAS. CONST. a r t .  111,  § 11; HAWAII  CONST. 
I V ,  5 4 ;  ILL .  CONST. q r t .  V ,  § 6 ;  MONT. CONST. 
V I ,  9 1 4 ;  VA. CONST. a r t .  V ,  § 1 6 .  

125/ N. J. CONST. a r t .  V ,  § 1, 4 9 .  



a g o v e r n o r  i s  n e c e s s a r y  t o  c a r r y  o u t  t h e  day-to-day 

r e q u i r e m e n t s  o f  t h e  o f f i c e  and t o  h a n d l e  emergenc ie s  

where a few h o u r s  d e l a y  migh t  be c r i t i c a l .  A se t  t i m e  

l i m i t  i s  a c o n s i s t e n t  and o b j e c t i v e  s t a n d a r d .  I t  may 

be  d i f f i c u l t ,  however,  t o  choose  a . l i m i t  t h a t  d e a l s  

e f f i c i e n t l y  w i t h  r e a l - l i f e  s i t u a t i o n s .  Leaving t empora ry  

r e p l a c e m e n t  t o  t h e  d i s c r e t i o n  o f  t h e  g o v e r n o r  a l l o w s  

f o r  r e s p o n s e  t o  day-to-day s i t u a t i o n s  w i t h o u t  i n f l e x i b l e  

s t a n d a r d s .  The gove rnor  i s  p r o b a b l y  b e s t  s i t u a t e d  t o  

know when a temporary  s u c c e s s o r  i s  needed.  

Elost s t a t e  c o n s t i t u t i o n s  p r o v i d e  f o r  temporary  

s u c c e s s i o n  e v e r y  t i m e  t h e  gove rnor  i s  a b s e n t  from t h e  
1 2 6 /  - 

s t a t e .  Montana p r o v i d e s  f o r  t empora ry  s u c c e s s i o n  

o n l y  when t h e  g o v e r n o r  i s  a b s e n t  from t h e  s t a t e  f o r  more 
127/ 

t h a n  4 5  c o n s e c u t i v e  d a y s .  I n  a few s t a t e s ,  t h e  o f f i c e  

o f  g o v e r n o r  i s  d e c l a r e d  v a c a n t  when t h e  g o v e r n c r  i s  a b s e n t  ; 

1 2 8 /  - 
f o r  o v e r  s i x  months.  The V i r g i n i a  c o n s t i t u i i o n  d o e s  

12G/ E.g., ALAS. CONST. a r t .  111, 5 BAkJAIi  CC;NST. - 
a r t .  I V ,  4 .  

128/  E.g. ,  ALAS. CONST. a r t .  1 1 1 ,  § 12 ;  N.J. CONST. a r t .  
c§ 1 7 8 .  



n o t  p rov ide  f o r  temporary s u c c e s s i o n  when t h e  governor  i s  
129/ - 

a b s e n t  from t h e  s t a t e .  

The Hodel S t a t e  C o n s t i t u t i o n  p r o v i s i o n  assumes 

t h a t  modern t r a n s p o r t a t i o n  and communication w i l l  e l i m i n a t e  

t h e  need f o r  a  d e f i n i t i o n  o f  absence..  I t  p rov ide s  t h a t  an  

a c t i n g  governor  w i l l  s e r v e  on ly  "when t h e  d u t i e s  o f  t h e  

o f f i c e  a r e  n o t  be ing  d i s cha rged  by r ea son  of  [ t h e  Governor ' s ]  

129/ VA. CONST. a r t .  V ,  § 16.  - 
One commentator ha s  observed:  

Omitted from s e c t i o n  16 i s  a  p r o v i s i o n  
t h a t ,  i n  e a r l i e r  V i r g i n i a  C o n s t i t u t i o n s ,  
spoke o f  t h e  Governor ' s  o f f i c e  devo lv ing  
upon t h e  L i e u t e n a n t  Governor i n  c a s e  of  
t h e  Governor ' s  "removal from t h e  S t a t e .  " 

Whether t h i s  meant t h a t  t h e  L i e u t e n a n t  
Governor became Act ing  Governor i n  t h e  
c a s e  of  a  s h o r t ,  temporary absence  of 
t h e  Governor from t h e  S t a t e  was never  . 
j u d i c i a l l y  s e t t l e d  i n  V i r g i n i a ,  a l though  
an, i n fo rma l  o p i n i o n  r ende rcd  i n  1913 by , 

t h e  A t to rney  Genera l  t t i eo r i z ed  . t h a t  a  
temporary absence  d i d  n ~ t  a c t u a t ?  this 
c l a u s e .  P r h c t i c - ,  hts f o l l s w e d  t h i s  opifiion 
s i n c e ,  atid upder t h ~  i Q 7 2  C o n s t i t ~ t i z n  t h e  
q n e s t i o n  does  nst even .;rise. Ar. e i c - t ~ ~ i v a t e d  
s n d  a p p s r e n t l y  p i i n a n e n t  aSsence c f  t h e  - coy?rncJ-  f r o r  s t : z t ~  ~~:iif:t 01' rr;i.:ht p ~ t  

be grounds f o r  a  s e c t i o n  16 cha rge  that t h e  
Governor i s  "unab le  t o  d i s c h a r g e  t h e  power 
and d u t i e s  of  h i s ' o f f i c e , "  b u t  it would cer- 
t a i n l y  r a i s e  a  q u e s t i o n  under  A r t i c l e  V ,  
s e c t i o n  4 ,  which r e q u i r e s  t h a t  t h e  Governor 
" s h a l l  r e s i d e  a t  t h e  s e a t  of t h e  government." 

A. Howard, COMMENTARIES ON THE CONSTITUTION OF V I R G I N I A ,  
v o l .  2 ,  p. 678 (1974) ( f o o t n o t e  o m i t t e d ) .  * 



130/ 
c o n t i n u o u s  absence .  "- The P u e r t o  R i c o  c o n s t i t u t i o n a l  

p r o v i s i o n  i s  s imilar :  "When f o r  any  r e a s o n  t h e  Governor  

t e m p o r a r i l y  u n a b l e  p e r f  o m  h i s  f u n c t i o n s ,  t h e  

S e c r e t a r y  o f  S t a t e  s h a l l  s u b s t i t u t e  f o r  him d u r i n g  t h e  
131/  

p e r i o d  h e  i s  u n a b l e  t o  serve ." -  

D i s a b i l i t y .  L i k e  a b s e n c e ,  d i s -  

a b i l i t y  i s  e s s e n t i a l l y  a problem o f  d e f i n i n g  when a 

vacancy  e x i s t s  s o  t h a t  t h e  l i n e  o f  s u c c e s s i o n  c a n  o p e r a t e .  

The c i r c u m s t a n c e s  unde r  which d i s a b i l i t y  c a n  o c c u r  a r e  s o  

d i v e r s e  t h a t  a  comprehens ive  d e f i n i t i o n  is  d i f f i c u l t  t o  

d r a f t .  Such a  p r o v i s i o n  would need  t o  c o v e r  t h r e e  a r e a s :  

130/  MODEL CONST. a r t .  V ,  5 5 . 0 8  ( b )  . The comment t o  t h i s  - 
p r o v i s i o n  e x p l a i n s :  

Under modern c o n d i t i o n s ,  mere a b s e n c e  
from t h e  s t a t e  s h o u l d  n o  l o n g e r  r e q u i r e  
a  t r a n s f e r  o f  e x e c u t i v e  a u t h o r i t y .  A 
g o v e r n o r  c a n  q u i t e  e f f e c t i v e l y  c o n t r o l  t h e  
a f f a i r s  o f  t h e  e x e c u t i v e  d e p a r t m e n t  by t e l e -  , 

g r a p h  and t e l e p h o n e  -- even  t h e  p r e s i d e n t  o f  . 
t h e  U n i t e 2  S t a t e s  c o n t i n u e s  t o  e x e r c i s e  h i s  
powers w h i l e  Gn a v i s i t  o f  s t a t e  o r  o t h e r  
f o r e i g n  m i s s i c n .  Only when c o n t i n u o u s  ab- 
e ; i c e  resliits ir! f & i l u r c  tv d i s c h a r g e  t h e  
d u t l ~ s  of t h e  o f f  :~.ce, r;:hetiier such  slbsencs 
be f rcm thz stdte o r  zot, i n  +he view o f  
t h e  Model, s h o u l d  texlpordry s u c c e s s i o c  he --.-- 
r e ? n i r e d ,  This ncod n o t  r5ange  ths p r a c t i c e  .~.( ..:LA.. 4 ,.T7 - : ,-.= AG.> ~ : ~ ~ r " - ~ . ;  CIFC:? ? i: T7,C?y 5 Z u k ~ 2  # -:;l..?r&>y 

t h e  g o v e r n o r  c a l l s  upon h i s  s u c c e s s o r  t o  
assume t h e  e x e c v t i v e  power when h e  e x p e c t s  
h i s  absence  t o  i n t e r f e r e  w i t h  t h e  o r d e r l y  
t r a n s a c t i o n  o f  e x e c u t i v e  b u s i n e s s .  

I d .  (Comment), p. 75 .  - 

131/ P . R .  CONST. a r t .  I V ,  5 7. T h i s  p r o v i s i o n  a l s o  c o v e r s  
d i s a b i l i t y .  

4 



(1) s p e c i f i c a t i o n  of t h e  g rounds  f o r  d i s a b i l i t y ;  ( 2 )  d e s i g -  

n a t i o n  of  t h e  p e r s o n  a u t h o r i z e d  t o  i n i t i a t e  d i s a b i l i t y  pro-  

c e e d i n g s ;  and  ( 3 )  d e s i g n a t i o n  of t h e  ' pe r son  r e s p o n s i b l e  f o r  

132/  making t h e  f i n a l  d e t e r m i n a t i o n .  - 

The U n i t e d  S t a t e s  C o n s t i t u t i o n  d e a l s  w i t h  d i s -  

a b i l i t y  i n  t h e  T w e n t y - f i f t h  Amendment. The V i c e  P r e s i d e n t  

becomes a c t i n g  P r e s i d e n t  whenever  t h e  P r e s i d e n t  t r a n s m i t s  

t o  t h e  S e n a t e  and t o  t h e  House a  d e c l a r a t i o n  t h a t  h e  i s  

u n a b l e  t o  d i s c h a r g e  h i s  d u ' t i e s ,  o r  t h e  V i c e  P r e s i d e n t  and 

a  m a j o r i t y  o f  t h e  p r i n c i p a l  o f f i c e r s  o f  t h e  E x e c u t i v e  

Depar tment  o r  o f  a n o t h e r  body named by Congres s  t r a n s m i t  

t o  t h e  two Houses a  s i m i l a r  d e c l a r a t i o n .  A r e s u m p t i o n  of  

powers by t h e  P r e s i d e n t  f o l l o w s  t h e  same p r o c e d u r e .  A 

t w o - t h i r d s  v o t e  of  Congres s  r e s o l v e s  a  d i s p u t e  o v e r  t h e  

P r e s i d e n t ' s  r e c o v e r y .  

The Model S t a t e  C o n s t i t u t i o n  d o e s  n o t  d e f i n e  

i d i s a b i l i t y ,  and  l e a v e s  open  t h e  q u e s t i o n  o f  s t a ~ d i n g  t o  

i n i t i a t e  d i s a b i - i i t y  ~ r n c e e d i n q s .  I t  g i v e s  t h e  s t a t e  supreme 

c i u r 4  a r i g i n a l ,  e x c l l l s i v e  and f i n a l  j x i s r ? i c  t :-on con- 

133,' c c r n i n g  d i s 3 b i l i f y  o Z  the gc- erno or o r  ? ~ - . ~ e r n o r - e l 5 c t . -  

132/  HAWAII STUDIES p.  86\. - 

133/  MODEL CONST. a r t .  V, § 5 .08  ( b ) , ( e ) .  The comments - 
e x p l a i n :  

The i n t e n t i o n  h a s  been  t o  t r e a t  a s  d i s -  
a b i l i t y  any  c o n d i t i o n  o r  c i r c u m s t a n c e  
t h a t  r e n d e r s  t h e  g o v e r n o r  " u n a b l e  t o  
d i s c h a r g e  t h e  d u t i e s  o f  h i s  o f f i c e . "  
The d e t e r m i n a t i o n  o f  d i s a b i l i t y  i n  anv 



While  many s t a t e  c o n s t i t u t i o n s  p r o v i d e  f o r  

t empora ry  s u c c e s s i o n  when t h e  g o v e r n o r  becomes d i s -  
134/  - 

a b l e d ,  11 s t a t e s  have  c o n s t i t u t i o n a l  p r o v i s i o n s  

[ F o o t n o t e  133 cont inued . ]  

s p e c i f i c  i n s t a n c e  t h u s  become p r i -  
m a r i l y  a  f a c t u a l  and o n l y  s e c o n d a r i l y  
a  l e g a l  one.  

I n  l e a v i n g  t h e  d e t e r m i n a t i o n  o f  i s s u e s  
r e l a t i n g  t o  s u c c e s s i o n  t o  t h e  supreme 
c o u r t ,  t h e  Model a v o i d s  any l i m i t a t i o n s  
on t h e  c o u r t ' s  power t o  p roceed .  . . . 
The p r o v i s i o n  is  s i l e n t ,  t o o ,  on t h e  
i s s u e  a s  t o  who h a s  " s t a n d i n g  t o  s u e , "  
i . e . ,  who would be a  p r o p e r  p a r t y  t o  
b r i n g  b e f o r e  t h e  c o u r t  i s s u e s  c o n c e r n i n g  
a g o v e r n o r ' s  d i s a b i l i t y  o r  t h e  s u c c e s s i o n  
t o  h i s  c f f i c e .  I t  i s  c l e a r ,  a s  a  m a t t e r  , s 

of  e s t a b l i s h e d  law,  t h a t  t h e  o f f i c e r  
n e x t  i n  l i n e  o f  s u c c e s s i o n  would bc  a 
p r o p e r  p e r s o n  t o  br incj  s u c h  an  a c t i o n .  

Six-ice t h e  ~ f . f i c e r  text i n  i i n e  rn iqh t  
well b2 u n w i l l i n g ,  fsr p o l i t i c a l  r e a s o n s  
-- be it cxt of a s e n s e  cf l cy ia l ty  t o  t h e  
gGvp,rr:Gr o r  a f s s r  at r e t a l i a t i o ~ l  o r  o - t h e r  
reasor?? -- t o  rc.ake t h e  f i r s t  ;tlcve, other 
s t a ~ e  of rii.rc ~ i t c ~  a d u i y  i-- 2i-o~ec.t = i~e  
p u b l i c  i n t e r e s t  s h o u l d  b e  i n  a p o s i t i o n  
t o  g e t  t h e  j u d i c i a l  machinery  moving. 

MODEL CONST. a r t .  V, § §  5.08 ( b )  , ( e )  (Comments,) , pp. 75 ,  
76-77. 

134/ E . g . ,  HAWAII  CONST. a r t .  I V ,  S 4 ;  ILL. CONST. a r t .  - 
V t  § 6 -  



f o r  d e t e r m i n i n g  d i sab i l i t y . - - - -  135/ The t r e n d  i n  new and  

r e v i s e d  c o n s t i t u t i o n s  is  t o  i n c l u d e  p r o c e d u r a l  p r o v i s i o n s  

f o r  d e t e r m i n i n g  t h e  i n a b i l i t y  o f  t h e .  g o v e r n o r  t o  pe r fo rm 

136/  h i s  f u n c t i o n s . -  

The p r i n c i p a l  a l t e r n a t i v e s  a v a i l a b l e  t o  t h e  

d e l e g a t e s  a r e  t o  p l a c e  t h e  power o f  d e t e r m i n a t i o n  i n  

t h e  l e g i s l a t u r e ,  t h e  l i e u t e n a n t  g o v e r n o r ,  t h e  Commonwealth 

supreme c o u r t ,  a  g r o u p  o f  e x e c u t i v e  b r a n c h  d e p a r t m e n t  h e a d s ,  

137/  
o r  t o  empower t h e  l e g i s l a t u r e  t o  e s t a b l i s h  a  procedure.--- 

e )  Compensa t ion  

The C o n v e n t i o n  migh t  c o n s i d e r  s p e c i f i c  l i m i t a t i o n s  

on t h e  o f f i c e  o f  g o v e r n o r  w i t h  r e s p e c t  t o  s a l a r y  o r  con- 

c u r r e n t  employment.  

i )  S a l a r y .  The g o v e r n o r ' s  s a l a r y  (and  

t h o s e  o f  o t h e r  e x e c u t i v e  o f f i c e r s )  may b e  f i x e d  or p r o t e c t e d  

135/  ALA. COXST. a r t .  V ,  S S  1 2 7 - 2 8 ;  ALAS. CONST. 3rt. 111, -- 
§ 1 2 ;  CAL- CONST. a r t .  V ,  5 10; I L L .  CONST. a r t .  V, 5 6 ;  
MICH. CONST. a r t .  V ,  § 2 6 ;  F!PSS. COfu'ST. a r t .  V: 5 l3i; 
MONT- CONST. a r t .  V I ,  5 1 4 ,  E.2. CONS'r .  a r t .  7 ,  S 1, $5.  8 ;  % 

i\l,C. CONST'. a r t .  111, 6 2 ( 3 ) ,  ( 4 ) ;  TEK. CONST. 31-t. IP, 
4 3 (3 )  ; VA. CUpiST. a r t .  V ,  S 1.5. 

. . 7 2 b,; C.ai-la,-s r .3f St_i;t.c CJp-.'e:.~y.~ent C, fl~$c%"~JI X I Y c  STTir.PE Cct:- 
-- 
STITUTIONS: 1966-1972 p. 2 1  ( 1 9 7 3 ) .  

137/  Montana and N o r t h  ~ a k o l i n a  r e l y  o n  t h e  l e g i s l a t u r e .  - 
Alabama, Mich igan ,  P l i s s i s s i p p i  and  IJew J e r s e y  r e l y  o n  
t h e  s t a t e  supreme c o u r t .  Nebraska  and  Oregon p r o v i d e  f o r  
r e v i e w  b o a r d s  b u t  n o t  i n  t h e  c o n s t i t u t i o n .  A l a s k a  and  
C a l i f o r n i a  p e r m i t  t h e  l e g i s l a t u r e  t o  e s t a b l i s h  a  p r o c e d u r e .  



by a c o n s t i t u t i o n a l  p r o v i s i o n ,  o r  t h e  e n t i r e  m a t t e r  o f  

e x e c u t i v e  branch s a l a r i e s ,  i n c l u d i n g  t h a t  of  t h e  governor ,  

may be l e f t  t o  t h e  l e g i s l a t u r e .  Leaving t h i s  m a t t e r  t o  

t h e  l e g i s l a t u r e  p rov ide s  more f l e x i b i l i t y .  I f  t h e  Const i -  

t u t i o n  add re s se s  compensat ion,  t h e r e  a r e  f o u r  primary 

meth0.d~ a v a i l a b l e :  (1) a  f i x e d  minimum o r  maximum s a l a r y  

may be set;  ( 2 )  t h e  a c t u a l  amount, o r  minimum o r  maximum 

l i m i t s ,  of t h e  s a l a r y  may be t i e d  t o  some o t h e r  measure 

such  a s  l e g i s l a t o r s '  s a l a r i e s ,  o r  some c o s t - o f - l i v i n g  

index;  ( 3 )  t h e  C o n s t i t u t i o n  may p rov ide  f o r  de t e rmina t i on  

o f  t h e  g o v e r n o r ' s  s a l a r y  by t h e  l e g i s l a t u r e ,  w i th  a  

g e n e r a l  p r o t e c t i v e  c l a u s e  t h a t  s t a t e s  t h a t  t h e  s a l a r y  can- 

n o t  be r a i s e d  o r  lowered w h i l e  t h e  incumbent i s  i n  o f f i c e ;  

o r  ( 4 )  t h e  C o n s t i t u t i o n  may name a s p e c i f i c  s a l a r y .  

I n  a  l a r g e  m a j o r i t y  o f  s t a t e s ,  t h e  l e g i s -  
138/ 

l a t u r e  seLs t h e  g o v e r n o r ' s  sa la ry . -  Only a few 

s t a t e  c o n s t i t u t i o n s  c o n t a i n  a  p r o v i s i o n  f o r  s p e c i f i c  

minimum o r  mzx? rn12.rr? s a l a r y  . ;- I "/ Other  s t a i e  c o n s t i t u t i o n s  

ih i i t  f i x  a s33;r;. precede  o r  f o l l ow  tf=c s p e c i f i c a t i o n  ..7ith 

t h e  c ~ , = ~ L ; s P  "i~::t:I. r;therwise p r c - ~ i d c f l  by law , "  ~h.ic . ' i  1 
r e n d e r s  t h e  s p e c i f i c  s a l a r y  o b s o l e t e .  F e w  s t a t e s  have I 
set  t h e  a c t u a l  amount of  ' the s a l a r y  i n  c o n s t i t u t i o n a l  pro- I 
v i s i o n s .  About two- th i rds  of  t h e  s t a t e s  p r o h i b i t  t h e  l e g i s l a t u r e  

from r a i s i n g  o r  lower ing an incumbent g o v e r n o r ' s  s a l a r y  I 
138/ - ? 

E - g . ,  MONT. CONST. a r t .  V I ,  5 5: " O f f i c e r s  of  ' t h e  - 
e x e c u t i v e  branch s h a l l  r e c e i v e  s a l a r i e s  provided by law." 

- 1391 ~ . g . ,  HAWAII CONST. a r t .  I V ,  5 3. - 



t o  p r o t e c t  a g a i n s t  any e f f o r t  t o  i n f l u e n c e  t h e  g o v e r n o r ' s  

140/  dec i s ions . -  

ii) Concur ren t  o f  f ' i c e  o r  employment. 

Another  conce rn  w i t h  r e s p e c t  t o  t h e  compensat ion  of  t h e  

governor  i s  whe the r  t h e r e  s h o u l d  b e  a  p r o h i b i t i o n  a s  t o  

h i s  h o l d i n g  any c o n c u r r e n t  o f f i c e  o r  employment. I f  no 

c o n s t i t u t i o n a l  p r o h i b i t i o n  is  i n c l u d e d ,  t h e  m a t t e r  would 

be l e f t  t o  t h e  l e g i s l a t u r e .  I f  t h e  l e g i s l a t u r e  e l e c t e d  

n o t  t o  a c t ,  t h e  governor  c o u l d  c o n t i n u e  t o  p a r t i c i p a t e  

i n  a  b u s i n e s s  o r  t h e  p r a c t i c e  o f  a  p r o f e s s i o n  w h i l e  

h o l d i n g  o f f i c e .  F u r t h e r ,  t h e  g o v e r n o r  would n o t  be  

b a r r e d  from s i m u l t a n e o u s l y  h o l d i n g  a n o t h e r  e l e c t i v e  o r  

a p p o i n t i v e  o f f i c e  on any governmenta l  l e v e l .  

No s t a t e  h a s  i n c l u d e d  i n  i t s  c o n s t i t u t i o n  a  

p r o h i b i t i o n  a g a i n s t  s i m u l t a n e o u s  employment, p r o f e s s i o n a l  

work o r  b u s i n e s s  t i es  i n  t h e  p r i v a t e  s e c t o r  d u r i n g  a term . 
i n  c f f i c e  as governor .  About one-hal f  of  t h e  s t a t e s  

-. 14'/ ~ . q . ,  E.J. CC::ST. a r t .  V, s 1, 11 10: -- 

Ths Governor s h a i l  r e c e i v e  f o r  h i s  
s e r v i c e s  a  s a l a r y ,  which s h a l l  b e  
n e i t h e r  i n c r e a s e d  n o r  d i m i n i s h e d  
d u r i n g  t h e  p e r i o d  f o r  which h e  s h a l l  
have  been . e l e c t e d .  



p r o h i b i t  t h e  g o v e r n o r  from s i m u l t a n e o u s l y  h o l d i n g  any  

141/  o f f i c e  o r  employment w i t h  t h e  s t a t e  o r  U n i t e d  S t a t e s . -  

f  ) Impeachment 

Inpeachment  p r o v i s i o n s  a u t h o r i z e  removal  o f  o f -  

f i c e r s  f rom o f f i c e  b e c a u s e  o f  misconduc t .  The Conven t ion  

must d e c i d e  i n i t i a l l y  whe the r  o r  n o t  t o  i n c l u d e  a n  impeach- 

ment p r o v i s i o n  i n  t h e  C o n s t i t u t i o n .  I f  a  p r o v i s i o n  i s  in -  

c l u d e d ,  t h e  Convent ion  must  make d e c i s i o n s  a b o u t  who c a n  

b e  impeached,  t h e  g rounds  f o r  impeachment,  t h e  method o f  

impeachment and  t r i a l ,  t h e  number o f  v o t e s  n e c e s s a r y  

t o  b r i n g  c h a r g e s ,  and t h e  number o f  v o t e s  n e c e s s a r y  t o  

142/ c o n v i c t .  - 

Impeachment p r o v i s i o n s  a c t  a s  a  check  on a b u s e  

o f  power by a  g o v e r n o r  o r  o t h e r  e x e c u t i v e  o f f i c i a l .  B e -  

c a u s e  o f  t h i s  f u n c t i o n ,  power t o  impeach i s  o f t e n  c r e a t e d .  

141, '  E - g . ,  PUNT. CONST. a r t .  V I ,  5 5: - 

Dur ing  h i s  tesiii, no e i e c t e d  o f f i c e r  
o f  t h e  e x e c u t i v e  b r z n c h  may h o l d  
a n o t h e r  p u b l i c  o f f i c e  o r  r e c e i v e  
c c m p ~ n s a t i o n  f o r  s e r v i c e s  f r m  any 
ether r;cve,rnmental ag2ni.y. He 1!1ay 
Le a cand ic i a t e  f c r  any pu8i lc :  cf:i,ce 
d u r i n g  h i s  term. 

142/  The V i r g i n i a  c o n s t i t u t i o n  a l s o  p e r m i t s  one  who h a s  - 
been impeached and p u n i s h e d  t o  be  p r o s e c u t e d . u n d e r  any 
o t h e r  laws  he  may have  v i o l a t e d ,  and a u t h o r i z e s  t h e  s e n a t e  
t o  s i t  d u r i n g  l e g i s l a t i v e  recess t o  t r y  an  impeachment.  
VA. CONST. a r t .  I V ,  5 17 .  



Such power is vested in a separate branch of government, - 

143/ 
almost always the legislature. The disadvantage of 

an impeachment provision is its dete.rrent effect on the 

executive's initiative. All state constitutions except 
14 4/ - 

Oregon's contain impeachment provisions. 

i) Application of impeachment provision. 

Impeachment provisions can apply to the governor, to the 

governor and lieutenant governor, or to all civil officers 

of the Commonwealth, including judges. 

Impeachment provisions applying to many officers 

have the advantage of policing all levels of executive authority. 

A disadvantage might be the undermining of the governor's 

authority, especially if all other executive officers and 
145/ - 

department heads are appointed by the governor. 

Most states provide for impeachment of all civil 

officers of the state.- 146/ A few states limit impeachment 

-- ld3/ Execative officizls might a l s o  be Abject to popular 
recall az is described in BRIEFING PAPER NO. 8: ELIGI- 
PbILITV TO VOTE AXD EIZCTIOK PPRCCEDURES 5 I1 (c ] )  ( 3 )  . 
-- '44/ OkE. COBS,. art. VIT, S 5 forbids the impeachment cf 
s2-y - ~ t ? - t z  offici21- 

If impeachment provisions apply to all officials, and 
not just to elected officials, then impeachment could be 
used to challenge the governor's appointment and removal 
powers. See 5 I1 (A) (4) above. - 
146/ - E.g., ALAS. CONST. art. 11, S 20 ("All civil of- 
ficers of the State are subject to impeachment by the 
legislature . ' I ) ;  COLO. CONST. art. XIII, 5 2; N.J. CONST. 
art. VII, 5 3, 11 1; VT. CONST. art. 11, 5 54; WASH. 
CONST. art. V, 5 2. 



t o - t h e  g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r  and a  v a r i e t y  o f  

147/ o t h e r  e x e c u t i v e  o f f i c i a l s . -  

ii) Grounds f o r  impeachment. Grounds 

f o r  impeachment can  be  s t a t e d  s p e c i f i c a l l y  i n  t h e  C o n s t i -  

t u t i o n  o r  l e f t  t o  d e t e r m i n a t i o n  by .  t h e  l e g i s l a t u r e .  Ex- 

p l i c i t l y  s t a t i n g  t h e  g rounds  o f  impeachment i n  t h e  C o n s t i -  

t u t i o n  p r e v e n t s  t h e  l e g i s l a t u r e  from a r b i t r a r i l y  c r e a t i n g  

and  u s i n g  s u c h  grounds  a g a i n s t  an incumbent  q o v e r n o r .  On 

t h e  o t h e r  hand ,  c o n s t i t u t i o n a l  s p e c i f i c a t i o n s  d e c r e a s e  

f l e x i b i l i t y  and  may n o t  be  needed i f  t h e  gove rnor  i s  

p r o t e c t e d  by c o n s t i t u t i o n a l  p r o v i s i o n s  r e q u i r i n g  an  

e x t r a o r d i n a r y  m a j o r i t y  t o  i n i t i a t e  impeachment p r o c e e d i n g s .  

Most s t a t e  c o n s t i t u t i o n s  c o n t a i n  g e n e r a l  d e f i n i t i o n s  

.of t h e  g rounds  f o r  impeachment ( s u c h  a s  h i g h  c r i m e s ,  m i s -  

d e n ~ e a n o r s ,  mi sconduc t ,  m a l f e a s a n c e ,  t r e a s o n ,  c o r r u p t i o n  

148i NO c o n s t i t u t i o n  s p e c i f i c a i l y  ' o r  n e g l e c t  o f  d u t y )  .- # 

s ta tes  what  c o n s t i t u t e s  an  i r ~ ~ p e a c h z b l e  o f f  e n s c .  Only 

f i v e  statns -- kiabm.a, I n d i a n a ,  I , ~ u i s i a r , a ,  Cl;lahoina 

arid West V i r g i r l i a  -- e x p l i c i t l y  i n e l u d e  irL.zompetence o r  

i n c ~ p a c i t y  ds c a u s e s  f o r  impeachment . Soz-,e c s n ~ ? - i t u t  i o n s  

l e a v e  t h e  c a u s e s  f o r  impeachment t o  b e  p r o v i d e d  by 

FLA. CONST. a r t .  111, 1 17 ("members of t h e  c a b i n e t " )  ; 
HAWAII CONST. a r t .  111, 5 2 0  ( "any  a p p o i n t i v e  o f f i c e r  f o r  
whose removal  t h e  c o n s e n t  o f  t h e  s e n a t e  i s  r e q u i r e d  . . .." 
i. e.  , t h e  a t t o r n e y  g e n e r a l )  . 
%/ 3.. CAL. CONST. a r t .  I V .  § 1 8 ;  COLO. CONST. 3rt .  X I I I ,  
§ 2; FLA. CONST. a r t .  111, S 17 ;  LA. CONST. a r t .  X ,  5 2 4 ( A ) ;  
WIS. CONST. a r t .  V I I ,  S 1. 



149/  - 
s t a t u t e .  O t h e r  c o n s t i t u t i o n s  a r e  s i l e n t  w i t h  r e s p e c t  - 

150/ - 
t o  g r o u n d s  f o r  impeachment.  

iii) Method f o r  impeachment and  t r i a l .  

Of t h e  49 s t a t e s  t h a t  p r o v i d e  f o r  impeachment ,  47 empower 

t h e  l o w e r  house  o f  t h e  l e g i s l a t u r e  t o  i n i t i a t e  impeach- 

ment  p r o c e e d i n g s .  A l a s k a  p r o v i d e s  f o r  t h e  u p p e r  h o u s e  t o  

i n i t i a t e  p r o c e e d i n g s ,  and  Nebraska  p r o v i d e s  f o r  i n i t i a t i o n  

o f  p r o c e e d i n g s  a g a i n s t  t h e  g o v e r n o r  by t h e  u n i c a m e r a l  

l e g i s l a t u r e .  The Hawaii  c o n s t i t u t i o n  i s  t y p i c a l :  " [ T l h e  

house  o f  r e p r e s e n t a t i v e s  s h a l l  have  t h e  s o l e  power o f  

impeachment o f  t h e  g o v e r n o r  and  l i e u t e n a n t  g o v e r n o r  and  t h e  
151/  

s e n a t e  t h e  s o l e  power t o  t r y  impeachments . "  
- 

I n  46 s t a t e s  t h e  c o u r t  o f  impeachment i s  t h e  
152/  - 

s e n a t e .  I n  Nebraska  t h e  s t a t e  supreme c o u r t  s i t s  a s  
1 5  3/ - 

t h e  c o u r t  o f  impeachment.  The M i s s o u r i  c o n s t i t u t i o n  

p r o v i d e s  t h a t  t h e  g o v e r n o r  b e  t r i e d  by a s p e c i a l  commission 

1 3 3 /  ?-qW.!%IL CONST. a r t .  111, 20;  MONT. CONST. a r t .  V l  - 
S 1.3. 

-. - 5 '  MSEEI, COEJST.. a r t .  L V ,  5 4.18;  ALAS. COPJST. a r t .  I i ,  - 
2 0 .  

152/  C i t i z e n s  C o n f e r e n c e  on S t a t e  L e g i s l a t u r e s ,  STATE CONSTI- - 
TUTIONAL PROVISIONS AFFECTING LEGISLATURES p .  1 5  ( 1 9 6 7 ) .  

153/  NEB. CONST. a r t .  111, S 1 7 .  



154/ o f  e m i n e n t  j u r i s t s  t o  be  e l e c t e d  by t h e  sena te . -  

New York r e q u i r e s  t h a t  t h e  s e n a t e  and  c o u r t  o f  a p p e a l s  

155/  j o i n t l y  v o t e  f o r  impeachment.- 

i v )  Number o f  v o t e s  r e q u i r e d  t o  impeach 

a n d  c o n v i c t .  The number o f  v o t e s  c e q u i r e d  t o  impeach can  

b e  a  m a j o r i t y  o r  a s p e c i f i e d  e x t r a o r d i n a r y  m a j o r i t y .  The 

same a l t e r n a t i v e s  e x i s t  f o r  c o n v i c t i o n .  The lower  t h e  

number o f  v o t e s  r e q u i r e d ,  t h e  s t r o n g e r  t h e  l e g i s l a t u r e ' s  

check  on  t h e  e x e c u t i v e  b ranch .  Those who f a v o r  a n  i n d e -  

p e n d e n t  e x e c u t i v e  f a v o r  t h e  p r o v i s i o n  f o r  an  e x t r a o r d i n a r y  

m a j o r i t y  i n  o r d e r  t o  p r o t e c t  t h e  g o v e r n o r  f rom l e g i s l a t i v e  

h a r a s s m e n t .  The mere p r e s e n c e  o f  a n  impeachment p r o v i s i o n  

i s  s e e n  a s  a  d e t e r r e n t  t o  f l a g r a n t  a b u s e  o f  o f f i c e .  

One s u r v e y  found  t h a t  23 s t a t e  c o n s t i t u t i o n s  

d o  n o t  s p e c i f y  t h e  v o t e  r e q u i r e d  from t h e  lower  house  o f  

t h e  l e g i s l a t u r e  t o  i n i t i a t e  impeachriient p r o c e e d i n ~ s .  F i f -  ' 

t e e n  s t a t e s  r e q u i r e  a  v o t e  by a  z a j o r i t y  o f  t h e  e l e c t e d  

members. Ten s c a t e s  r e q u i r e  2 ;,-ate by tT-;ro-thirds o f  the 

electe5 fierrLwrs, Alzska r e q c i r e s  a v o t e  by t w o - t h i r d s  o f  

tile z e z h ~ s  ~f +he upper house. N e a r l y  a l i  ~ L a i e s  r e q u i z 2  

a  t w o - t h i r d s  v o t e  by t h e  u p p e r  house  o f  t h e  l e g i s l a t u r e  t o  

154' MO. CONST. a r t .  VII .  s 2. 

N .Y .  CONST. a r t .  V I ,  S 24. 



c o n v i c t .  F o r t y - t h r e e  s t a t e s  r e q u i r e  t h e  v o t e  t o  be  

e i t h e r  t w o - t h i r d s  o f  t h e  m e m b e r s  p r e s e n t  a t  t h e  t i m e  o f  

t h e  v o t e  o r  t w o - t h i r d s  o f  t h e  members e l e c t e d .  Alaska  

r e q u i r e s  a  t w o - t h i r d s  v o t e  o f  t h e  members o f  t h e  lower 

156/  hous e . - 
. 2. E x e c u t i v e  b ranch  d e p a r t m e n t s  

The e x e c u t i v e  b ranch  a d m i n i s t e r s  t h e  government ' s  

p o l i c i e s  and programs.  I n  s t r u c t u r i n g  t h e  Commonwealth 

e x e c u t i v e  b ranch  beyond t h e  o f f i c e  o f  g o v e r n o r ,  t h e  Con- 

v e n t i o n  s h o u l d  c o n c e n t r a t e  on t h e  g o a l s  o f  a d m i n i s t r a t i v e  

c o o r d i n a t i o n  and  e f f i c i e n c y .  

E x p e r i e n c e  i n  t h e  U n i t e d  S t a t e s  h a s  prompted a  

n a t i o n w i d e  movement t o  s i m p l i f y  t h e  s t r u c t u r e  o f  t h e  

e x e c u t i v e  b r a n c h  i n  s t a t e  government.  I n  t h e  p a s t ,  s t a t e  

governments  t e n d e d  t o  c r e a t e  new o f f i c e s ,  a g e n c i e s ,  b o a r d s  

and commissions whenever t h e y  assumed new f u n c t i o n s  and 1 

r e s p o n s i b i l i t i e s .  T h i s  led t o  f r a g m e n t a t i o n  o f  r e c p o n s i b i l i t y ,  

a c i m i n i s t r z t i v e  co~ , rus i cn  and o v e r l a p ,  and cgstl :~ and i n e f -  
157; 

f i ~ i e i !  i. G3VeZEZlt3Ti t -  - 

;56;3,/ - L e g i s l a t i v e  D r a f t i n g  Resea rch  Fund o f  Columbia Uni- 
v e r s i t y ,  INDEX DIGEST OF STATE CONSTITUTIONS pp. 536-39 
(2d ed .  1 9 5 9 ) ,  and p.  154 "(supp. 1 9 7 1 ) .  

I n  1967 t h e  s t a t e s  had  a n  a v e r a g e  o f  s e v e n  e l e c t i v e  
e x e c u t i v e  o f f i c e s ,  w h i l e  Oklahoma had 14  e l e c t i v e  execu-  
t i v e  o f f i c e s ,  i n c l u d i n g  a  commiss ioner  o f  i n s u r a n c e  and 
a  c h i e f  mine i n s p e c t o r .  HAWAII STUDIES pp. 8, 102-09. I n  
t h e  same y e a r  t h e  s t a t e s  had  an  a v e r a g e  o f  85 s e p a r a t e  
a g e n c i e s .  Committee f o r  Economic Development,  MODEFWIZING 
STATE GOVERNMENT p. 50. (1967) .  One a u t h o r i t y  h a s  d e s c r i b e d  
t h e  problem o f  f r a g m e n t a t i o n  i n  government  a s  f o l l o w s :  



The most  b a s i c  p r i n c i p l e  o f  t h e  s t a te  " r e o r -  

g a n i z a t i o n "  movement i s  t h a t  o f  u n i f y i n g  t h e  e x e c u t i v e  

b r a n c h  unde r  t h e  governor.-  158/ ~ d h e r e n c e  t o  t h i s  p r i n c i p l e  

h a s  f o s t e r e d  a r e d u c t i o n  i n  t h e  number o f  s t a t e  e l e c t i v e  

e x e c u t i v e  o f f i c e s  a n d  t h e  g r o u p i n g  o f  r e l a t e d  s t a t e  

[ F o o t n o t e  157 c o n t i n u e d ]  

I t  b r e d  c h a o s ;  a g e n c i e s  p u r s u e d  con- 
t r a d i c t o r y  p o l i c i e s  i n  r e l a t e d  f i e l d s .  
I t  fomented  c o n f l i c t ;  a g e n c i e s  ensaged  
i n  b i t t e r  b u r e a u c r a t i c  w a r f a r e  t o  
e s t a b l i s h  t h e i r  s p h e r e s  o f  j u r i s d i c t i o n .  
I t  opened g a p s  i n  t h e  p r o v i s i o n s  o f  
s e r v i c e  o r  o f  r e g u l a t i o n ;  c l i e n t e l e s  
w e r e  sometimes d e n i e d  b e n e f i t s  o r  
e s c a p e d  s u p e r v i s i o n  b e c a u s e  t h e y  f e l l  
be tween  a g e n c i e s .  I t  was c o s t l y ;  many 
a g e n c i e s  m a i n t a i n e d  o v e r h e a d  o r g a n i z a -  
t i o n s  t h a t  c o u l d  have  been  r e p l a c e d  more 
c h e a p l y  and  e f f e c t i v e l y  by a  common 
o r g a n i z a t i o n ,  and  c i t i z e n s  had t o  make 
t h e i r  own way t h r o u g h  b u r e a u c r a t i c  
l a b y r i n t h s .  And, mos t  i m p o r t a n t  o f  
a l i ,  i t  l e d  t o  i r r e s p o n s i b i l i t y ;  no 
one q c i t e  knew how t h e  p a t t e r n  o f  
o r g a n i z a t i o n  and program c a n e  i n t o  
e x i s t e n c e  sr what  c o u l d  b e  done  t~ a l t e r  
it,. e a c h  s 7 a n e n t  c f  t h e  f r a g m e n t e d  
governments  b ~ c z a e  a  s e l f  -d i  r e c t i n g  
u n i t ,  t h e  in?act  o f  e l e c t i o n s  cn t h e  
c o ~ d u c t  cf aovernmer,t was minin:i ied,  
and  s p e c i a l  i n t e r e s t  group-,  zfl-eri suc -  
~ ~ , ? < e ~ ~ .  LF -.ri:t;ial.!:~ c < p ~ ~ - r ~ - ~ ; . q  z ~ i ~ i  L - ~ i  
o f  i n d i v i d u a l  a g e n c i e s .  Kaufn~an,  
Emerging C o n f l i c t s  i n  t h e  D o c t r i n e s  
o f  P u b l i c  ~ d m i r i ' i s t r a t i o n ,  50 M I .  POL. 
SCI.  REV. pp. 1057,  1063  ( 1 9 5 6 ) ,  q u o t e d  
i n  HAWAII  STUDIES pp. 38-39. - 

158/ W i l l b e r n ,  A d m i n i s t r a t i v e  O r g a n i z a t i o n ,  i n  THE 50 
STATES p.  344. 



agencies into a limited number of major departments 

159/ headed by single administrators.- 

These considerations pinpoint the four principal 

issues to be addressed by the Convention with respect to 

the organization of the executive branch: 

should any executive offices other than the 
governor have constitutional stature; 

0 if the Constitution names other executive 
offices, should those offices be elective 
or appointive; 

0 should any constitutional provisions limit 
the structure of the executive branch; 

0 do any special needs require other consti- 
tutional provisions with respect to the 
executive branch. 

Each of these issues is discussed below. 

a) Constitutional designation of 
executive branch offices 

Although the Constitution may designate any 

nuinber of executive offices, 'a r~ood constitution should 

create only those conside~ed necessary fsr efficient 

govzrnrnent FuEctioning- E a ~ h  constitction~: c f f i c e  costs 

15"; Th.2 ;;f&t.3:; tkA2l~ ---- - a .:=.J,2 ~ ~ ~ ; - . ~ ~ ~ :  z2 ( j  5i:-:c!z l56.5. izc--2ec 
Arkansas, California, Colorado, Delaware, Florida, Georgia, 
Idaho, Kentucky, Louisiana, Maine, North Carolina, 
South Dakota, Virginia anh Wisconsin. Broad activity of 
a less comprehensive nature has taken place in several 
other states, including Arizona, Kansas, Oregon and 
Vermont. A constitutional amendment in Oklahoma in 1975 
reduced the number of elective executive offices in that 
state from 13 to eight. Council of State Governments, 
BOOK OF THE STATES: 1976-77 pp. 105, 109 (1976). 



t h e .  t a x p a y e r s  a d d i t i o n a l  money. S t a t e s  t h a t  have  named 

e x e c u t i v e  o f f i c e s  i n  t h e i r  c o n s t i t u t i o n s  and l a t e r  found 

them e x t r a n e o u s  have  had d i f f i c u l t y  a b o l i s h i n g  them. 

F u r t h e r ,  t h e  c r e a t i o n  o f  a number of  e x e c u t i v e  o f f i c e s  

c a n  c a u s e  d i f f u s i o n  o f  respons ib i1 : ty  w i t h i n  t h e  e x e c u t i v e  

branch..and a  d i l u t i o n  o f  t h e  g o v e r n o r ' s  power. 

Of t h e  t r a d i t i o n a l  e x e c u t i v e  b ranch  o f f i c e s  

named i n  s t a t e  c o n s t i t u t i o n s ,  t h e  Convent ion  s h o u l d  con- 

s i d e r  f o r  p o s s i b l e  d e s i g n a t i o n  i n  t h e  C o n s t i t u t i o n  t h e  

o f f i c e s  o f  l i e u t e n a n t  g o v e r n o r ,  a t t o r n e y  g e n e r a l ,  s e c r e t a r y  

o f  s t a t e ,  t r e a s u r e r  and a d m i n i s t r a t i v e  d i r e c t o r .  The Con- 

v e n t i o n  migh t  d e c i d e  t o  i n c l u d e  a l l ,  any o r  none o f  t h e s e  

i n  t h e  C o n s t i t u t i o n ;  it m i g h t  c r e a t e  new o f f i c e s  t h a t  i n -  

c o r p o r a t e  s e v e r a l  t r a d i t i o n a l  f u n c t i o n s  unde r  one  o f f i c e ;  

or  it might  p r o v i d e  f o r  t h e  d e s i g n a t i o n  o f  n e c e s s a r y  execu-  

t i v e  b ranch  o f f i c e r s  by t h e  g o v e r n o r  o r  t h e  l e g i s l a t u r e .  I 

i)  L i e l i t e n a n t  - governor .  2 a t t c r n e d  a f t e r  

tllc f a d e - a l  V i c e  P r e s i d e ~ c y ,  t h i s  cffice Einds  i t s  most 

i m p o r t a n t  j u s t i f i c a t i o f i  i n  th& provisian of  a  s u c c e s s c r  

have s p e c i f i c  d u t i e s  such  a s  p r e s i d i n g  o v e r  t h e  l e g i s l a t u r e ,  
160/  - 

s e r v i n g  on e x e c u t i v e  b r a n c h  b o a r d s  and commiss ions ,  and 

p e r f o r m i n g  t a s k s  d e l e g a t e d  by t h e  g o v e r n o r .  'Most s t a t e s  

=/ A t  l e a s t  1 0  s t a t e s  a s s i g n  t h e  l i e u t e n a n t  g o v e r n o r  
membership on v a r i o u s  b o a r d s  and  commissions.  HAWAI* 
STUDIES pp. 8-9. 



f o l l o w  t h e  Vice  P r e s i d e n t i a l  model f o r  t h e  l i e u t e n a n t  

g o v e r n o r  a n d  a s s i g n  t h e  o f f i c e  t h e  d u t i e s  o f  p r e s i d i n g  

o v e r  t h e  s e n a t e  and  s e r v i n g  a s  immedia te  s u c c e s s o r  t o  

t h e  g o v e r n o r  .- 16'/ An i n c r e a s i n g  number o f  s t a t e s ,  how- 

e v e r ,  a r e  making t h e  l i e u t e n a n t  g o v e r n o r  p u r e l y  an  execu- 

162/ t i v e  o f f i c e r  w i t h  d u t i e s  a s s i g n e d  by t h e  governor.-  

One a u t h o r i t y  h a s  w r i t t e n  r e g a r d i n g  t h i s  r e c e n t  

deve lopment :  

T h e r e  i s  a no tewor thy  t r e n d  toward  g i v i n g  . . . t h e  l i e u t e n a n t  g o v e r n o r  o f f i c i a l  
d u t i e s  i n  t h e  e x e c u t i v e  b ranch .  T h e r e  i s  
n e e d  f o r  c a r e f u l  r e c o n s i d e r a t i o n  o f  t h e  
p l a c e  t h e s e  o f f i c e r s  s h o u l d  have  i n  t h e  
gove rnmen ta l  scheme. S i n c e  a  . . . 
l i e u t e n a n t  g o v e r n o r  may a t  any t i m e  b e  
c a l l e d  upon t o  f i l l  t h e  p o s t  o f  c h i e f  
e x e c u t i v e ,  he  s h o u l d  b e  elected a l o n g  
w i t h  t h e  c h i e f  e x e c u t i v e  a s  a  member o f  
h i s  a d m i n i s t r a t i v e  team. H e  s h o u l d  b e  
s h o r n  o f  h i s  t r a d i t i o n a l  e x  o f f i c i o  
f u n c t i o n  o f  s e r v i n g  a s  t h e  p r e s i d i n g  
o f f i c e r  o f  t h e  S e n a t e  -- a  p o s t  c a r r y i n g  
w i t h  it c o m p a r a t i v e l y  l i t t l e  power . . . 
a n d  f r e e d  t o  p a r t i c i p a t e  i n  t h e  e x e c u t i v e  
c o u n c i l s  aiid t o  a c c e p t  s v c h  a d m i n i s t r a t i v e  
ar,2 r e p r e s e n t a t !  n n s l  d u t i e s  a s .  the c h i e f  
e x e c u t i v e  migh t  c k L s ~ s e  t o  a s s l y n  h i r ~  . . . 
The c h a r a c t e r  o f  his dsrics s h o u l d  bs 
kept flexible. Ee s h o u l d  becums a  s o r t  
of " m i n i s t ~ r  w l t h ~ u i  psrtfolic" . - = 

T k i s  wouLd r10t ~n!57 i n s l i r e  t h z t  h e  wo~i.ld 
fl:ncLicn F;: 3 i.:;$:-,r,-~~;~~+.r . . ~ m S n j . s < : r ~ f ~ v e  
c a p a c i t y  t o  t h e  . . . g o v e r n o r  . . . and 
n o t  b e  t empted  t o  become a  r i v a l .  I t  would 

\ 

161/ - ~ . g . ,  VA. CONST. a r t .  V ,  S S  1 4 ,  16.  - 
162/ BOOK O F  THE STATES p.  109;  HAWAII  STUDIES pp. 13-14. 



a l s o  make p o s s i b l e  a n  a d j u s t m e n t  of  h i s  
. d u t i e s  t o  h i s  p a r t i c u l a r  t a l e n t s .  A series 

o f  d i f f e r e n t  a s s ignments  o v e r  a  p e r i o d  of  
t ime would e n a b l e  him t o  a c q u i r e  a  wider  
knowledge o f  t h e  o p e r a t i o n s  of  t h e  govern- 
ment a s  a  whole. I n  t h i s  way he  c o u l d  be  
g i v e n  a b e t t e r  o p p o r t u n i t y  t h a n  a t  p r e s e n t  
t o  p r e p a r e  h imse l f  f o r  t h e  r e s p o n s i b i l i t y  
of  s e r v i n g  a s  c h i e f  execu. t ive  i n  c a s e  f a t e  
s h o u l d  t h r u s t  t h a t  r o l e  upon him.163/ 

J. Kal lenbach,  THE AMERICAN CHIEF EXECUTIVE: THE 
PRESIDENCY AND THE GOVERNORSHIP pp. 234-35 ( 1 9 6 6 ) .  Colorado,  
I l l i n o i s  and Montana r e c e n t l y  adop ted  c o n s t i t u t i o n a l  pro-  
v i s i o n s  a l o n g  t h i s  l i n e .  The I l l i n o i s  p r o v i s i o n  s t a t e s :  

The L i e u t e n a n t  Governor s h a l l  per form t h e  
d u t i e s  and e x e r c i s e  t h e  powers i n  t h e  
Execu t ive  Branch t h a t  may be  d e l e g a t e d  t o  
him by t h e  Governor and t h a t  may be pre-  
s c r i b e d  by law. 

' ILL. CONST. a r t .  V ,  $ 1 4 .  Montana adopted  a s i m i l a r  
p r o v i s i o n ,  w i t h  one a d d i t i o n a l  c l a u s e :  

The l i e u t e n a n t  governor  s h a l l  per form t h e  
d u t i e s  p rov ided  by law and t h o s e  d e l e g a t e d  
t o  him by t h e  governor .  No power s p e c i f i -  
c a l l y  v e s t e d  i n  t h e  governor  by t h i s  c o n s t i -  . 
t u t i o n  may be  d e l e g a t e d  t o  t h e  l i e u t e n a n t  
govcrnor  . 

m r- MONT. CONST; a r t .  VI, 5 4 .  1 1 1 ~  addzd c3.ause e l i m i n a t e s  
t h e  prob!en cf the governc~r  a s c i s n i n g  t h e  lieutenant governor  
t h e  powers t o  s i g n  o r  v e t o  b i l l s  o r  40 c a l l  a s p ? c i z l  s e s s i o n  
o f  t h e  l e g i s l a t c r e .  Ii: a7.s.n p revencs  3 l e g i s l s i t ~ ~ r e  h o s t i l e  
t h e  ?overnor r'rorr, g ? ~ n t i n q  zcnf l i c : t - i . cc i t inc ;  scwers  o r  d i l t i e s  
r-c 1 . h ~  1j ~ f 1 - l . q -  . k ~ . c l l . 7 D f  i;L>Vf1TTi2.Y. 

The r e c e n t  Michigan c o n s t i t u t i o n  a s s i g n s  t h e  l i e u t e n a n t  
governor  s p e c i f i c  d u t i e s  ' . ( fo l lowing  t h e  Vice P r e s i d e n t i a l  
model) - a n d - a l l o w s  d e l e g a t i o n  of  d u t i e s  by t h e  governor  by 
p r o v i d i n g :  

The l i e u t e n a n t  governor  s h a l l  be  p r e s i d e n t  
o f  t h e  s e n a t e ,  b u t  s h a l l  have no v o t e ,  u n l e s s  
t h e y  b e  e q u a l l y  d i v i d e d .  He may perform d u t i e s  
r e q u e s t e d  o f  him by t h e  governor ,  b u t  no power 
v e s t e d  i n  t h e  governor  s h a l l  b e  d e l e g a t e d .  

MICH.  CONST. a r t .  V ,  § 25. 



ii) A t t o r n e y  g e n e r a l .  The a t t o r n e y  

g e n e r a l  u s u a l l y  s e r v e s  a s  t h e  l e g a l  a d v i s e r  t o  t h e  g o v e r n o r  

and  a l l  d e p a r t m e n t s  of government  and  a s  t h e  r e p r e s e n t a t i v e  

of t h e  government  i n  a l l  a c t i o n s  i n  which any government o f -  

f i c e r  o r  agency  i s  a  p a r t y .  H e  sometimes a l s o  e x e r c i s e s  

d i r e c t  o r  s u p e r v i s o r y  r e s p o n s i b i l i t y  f o r  t h e  en fo rcemen t  

o f  t h e  c r i m i n a l  laws  i n  t h e  s t a t e  o r  commonwealth. 

iii) Secretarq.. T h i s  o f f i c e  h a s  

t r a d i t i o n a l l y  been  r e s p o n s i b l e  f o r  a  number o f  l a r g e l y  unre-  

l a t e d  a c t i v i t i e s .  One a u t h o r i t y  d e s c r i b e s  t h e  o f f i c e  a s  

f o l l o w s :  

The S e c r e t a r y  o f  s t a t e  i s  g e n e r a l l y  
t h e  o f f i c i a l  c u s t o d i a n  o f  s t a t e  r e c o r d s  
and  a r c h i v e s .  H e  is  k e e p e r  o f  t h e  s t a t e  
s e a l ,  by u s e  of which  h e  i s  r e q u i r e d  t o  
a u t h e n t i c a t e  g u b e r n a t o r i a l  p r o c l a m a t i o n s ,  
commissions o f  a p p o i n t m e n t ,  a n d  c e r t a i n  
o t h e r  p u b l i c  documents .  H e  i s  cha rged  
w i t h  t h e  p u b l i c a t i o n  and  d i s t r i b u t i o n  
o f  t h e  s t a t e  s e s s i o n  laws .  H e  u s u a l l y  
h a s  i m p o r t a n t  d u t i e s  i n  c o n n e c t i o n  w i t h  
e l e c t i o n  a d m i n i s t r a t i o n ;  i s s u e s  c e r t i f i -  
cates o f  i n c o i - p c r a t i o n ;  and r e s i s t e r s  
t r a d e m a r k s .  I n  many s i a t e s  he L s  ch3r::ed. 
w i t h  the  campil? . t ioi i  2nd p ~ b l i c a t i o i l  of . c ;  

s t a t e  rnanuai o r  recjlster, a z d  of elnctio!: 
s t a t i s t i c s .  I n  zone  s t z t e s  he  i a s l ~ e s  
a u t o m o b i l e  l i c e n s e s  and 2 d m i n i s t z r s  s t a t e  
1 .~\T;S ~ ~ g i j ! ~ a  y i  ;7CJ tk :~?  :SS:l,?::T.2 J::S C, i  ?.;: c.< - 
c o r p o r a t e  s e c u r i t i ? ~ .  O t h e r  d u t i e s  o f  a 
m i s c e l l a n e o u s  n a t u r e  a r e  imposed upon him 
i n  d i f f e r e n t  states.=/ 

i v )  Treasurer/auditor/comptroller. S t a t e s  

o f t e n  v e s t  a number o f  f u n c t i o n s  w i t h  r e s p e c t  t o  f i s c a l  a f f a i r s  

* 
- 164/ C. S n i d e r ,  AMERICAN STATE AND LOCAL GOVERNMENT 6. 2 7 7  
( 1 9 6 5 ) ,  q u o t e d  i n  HAWAII  STUDIES p. 1 5 .  



i n  c o n s t i t u t i o n a l  o f f i c e s .  These i n c l u d e  t h e  f u n c t i o n s  of  

r e c e i p t  and cus tody  o f  funds ,  a u t h o r i z a t i o n  and payment of 

w a r r a n t s  drawn on t h e  t r e a s u r y ,  ma.intaining t h e  account ing  

sys tem and performing p e r i o d i c  a u d i t s .  I n  t h e  f e d e r a l  

sys tem,  t h e s e  f u n c t i o n s  a r e  s e p a r a t e d  i n t o  two o f f i c e s .  

The t r e a s u r e r  r e c e i v e s  and m a i n t a i n s  cu s tody  of  f e d e r a l  

funds ,  m a i n t a i n s  an  o v e r - a l l  a ccoun t i ng  sys tem,  and 

a u t h o r i z e s  and pays w a r r a n t s  drawn on f e d e r a l  funds  by 

t h o s e  depar tments  and agenc i e s  a u t h o r i z e d  by Congress t o  do 

so .  The c o m p t r o l l e r  g e n e r a l ,  who i s  r e s p o n s i b l e  t o  t h e  

l e g i s l a t i v e  branch r a t h e r  t h a n  t o  t h e  e x e c u t i v e  b ranch ,  

165/ performs f i n a n c i a l  and program performance aud i t s . -  

Some s t a t e s  s e p a r a t e  t h e s e  f u n c t i o n s  i n t o  t h r e e  

o f f i c e s .  The t r e a s u r e r  becomes l a r g e l y  a  ce remonia l  

o f f i c e r  r e s p o n s i b l e  on ly  f o r  t h e  r e c e i p t  and cus tody  of 

s t a t e  funds  and t h e  payment of  w a r r a n t s  drawn on t h e  s t a t e .  

The - compt ro l l e r  !:or d u d i t o r  i n  some s t a t e s )  ma in t a in s  

t h e  ~ c c o ~ t i n c j  re:;ords an4 au t i l n r i z e s  d i sbursements  froiz 

166' The a c d i t o r  performs post-expendi  t u r e  t he  st.?-te t ressurv . -  

When t h e  l e g i s l a t u r Q  has  passed  an  a p p r o p r i a t i o n  a c t ,  t h e  
c o m p t r o l l e r  sets up an  account  f o r  each  i n d i v i d u a l  app rop r i a -  
t i o n .  Before  any e x p e n d i t u r e  can a c t u a l l y  be made pu r suan t  
t o  an  a p p r o p r i a t i o n ,  t h e  c o m p t r o l l e r  must v e r i f y  t h a t  t h e  
purpose  o f  t h e  e x p e n d i t u r e  i s  t h e  one f o r  which t h e  app rop r i -  
a t i o n  was made, and t h a t  a  s u f f i c i e n t  unexpended ba l ance  
e x i s t s  t o  cove r  t h e  proposed payment. Once s a t i s f i e d  t h a t  
t h e s e  requ i rements  have been m e t ,  t h e  c o m p t r o l l e r  s i g n s  an  
o r d e r  o r  w a r r a n t  upon t h e  t r e a s u r y  and on ly  t h e n  can  t h e  
t r e a s u r e r  make t h e  nece s sa ry  d i sbursement .  Th i s  p roce s s  i s  
c a l l e d  t h e  p r e - a u d i t  because  it occu r s  b e f o r e  expend i t u r e .  



a u d i t s  t o  de te rmine  i f  t h e  governmental  a g e n c i e s  have 

a c t u a l l y  expended t h e  s t a t e ' s  funds  i n  accordance  w i th  

167/ .. t h e  l e g i s l a t u r e ' s  appropr ia t ion . -  

v )  A d m i n i s t r a t i v e  d i r e c t o r .  Some 

a u t h o r i t i e s  have sugges ted  a  c o n s t i t u t i o n a l  p r o v i s i o n  

f o r  an  a d m i n i s t r a t i v e  d i r e c t o r  ( o r  " g e n e r a l  manager") t o  

s e r v e  a t  t h e  g o v e r n o r ' s  p l e a s u r e  and assume r e s p o n s i b i l i t y  

f o r  day-to-day management of t h e  e n t i r e  e x e c u t i v e  branch 

e s t a b l i s h m e n t  on t h e  ground t h a t  a  governor  needs  sound 

l ong  range  program p l ann ing  f o r  e f f e c t i v e  c o n t r o l  ove r  

program execu t i on .  

Most s t a t e s  d e s i g n a t e  t h e s e  e x e c u t i v e  o f f i c e s  

and d e s c r i b e  t h e i r  f u n c t i o n s ,  a t  l e a s t  i n  b road  o u t l i n e ,  

i n  t h e i r  c o n s t i t u t i o n s . -  16'/ T h i s  approach c r e a t e s  a  

s t a b l e  e x e c u t i v e  b ranch  framework. On t h e  o t h e r  hand,  it 

adds  c o s t ,  d e c r e a s e s  f l e x i b i l i t y  and d i f f u s e s  r e s p o n s i b i l i t y  

w i t h i n  t h e  e x e c u t i v e  branch.  

-- 16'; S ince  t h e  p o s t - a u d i t o r  sers-es  a s  3 v a t c h d o ~  f o r  t h e  legi.5 
l a t u r e ,  it i s  r e a s o n a b l e  t h a t  t h e  i e g l s l a t u r c  shnc ld  s e l e c t  t h e  
pe rson  f o r  t h e  o f f i c e .  

15 Yi' - Cordnittee f o r  Econonic Development, i v i C D E 2 N i Z I h G  S'I'A'TE 
GOVERNMENT pp. 59-60 (1967) ;  W i l l b e r n ,  A d m i n i s t r a t i v e  Organi- 
z a t i o n ,  i n  THE 50 STATES p. 345. The a v a i l a b i l i t y  o f  a  
c e n t r a l  s t a f f  agency a t  t h e  g o v e r n o r ' s  d i s p o s a l  m i t i g a t e s  
t h i s  concern .  

1691 A s  an  e x c e p t i o n  t o  t h i s  r u l e ,  t h e  P u e r t o  Rico c o n s t i t u t i o n  
names o n l y  t h e  governor  and s e c r e t a r y  of s t a t e .  Alaska  
and Hawaii a l s o  name on ly  two o f f i c i a l s  e ach ,  t h e  governor  
and l i e u t e n a n t  governor .  



The second  a l t e r n a t i v e ,  v e s t i n g  power i n  t h e  

g o v e r n o r  t o  s h a p e  t h e  e x e c u t i v e  b r a n c h ,  maximizes  f l e x i -  

b i l i t y ,  e f f i c i e n c y  and c e n t r a l i z a t i o n  o f  power i n  t h e  

g o v e r n o r .  No s t a t e  y e t  g i v e s  t h e  g o v e r n o r  t h e  a u t h o r i t y  

t o  c r e a t e  e x e c u t i v e  o f f i c e s  and a g e n c i e s .  

' The t h i r d  a l t e r n a t i v e ,  l e a v i n g  t h e  s h a p i n g  o f  

t h e  e x e c u t i v e  b ranch  t o  t h e  l e g i s l a t u r e  t o  accompl i sh  by 

s t a t u t e ,  is a d o p t e d  by many of  t h e  newer s ta te  c o n s t i t u t i o n s .  

These  c o n s t i t u t i o n s  d e s i g n a t e  o n l y  o f f i c e s  n e c e s s a r y  t o  t h e  

c o n s t i t u t i o n a l  p l a n  i t s e l f ,  and  a l l  o t h e r  o f f i c e s  a r e  c r e a t e d  

by t h e  l e g i s l a t u r e  a t  t h e  t i m e  a n d  i n  t h e  form t h a t  a p p e a r s  

most  a p p r o p r i a t e .  - T h i s  a p p r o a c h  s e r v e s  t h e  need f o r  

f l e x i b i l i t y  and p r o v i d e s  a  check  on t h e  power o f  t h e  execu-  

t i v e  b r a n c h .  I t s  p r i n c i p a l  d i s a d v a n t a g e  may be  an  impe tus  

t o  t h e  p r o l i f e r a t i o n  o f  government  o f f i c e s  and a  d i f f u s i o n  

o f  e x e c u t i v e  h r a n c h  r e s p o n s i b i l i t y .  To c o u n t e r a c t  t h i s  

i m p e t u s ,  some new and  r e v i s e d  c o n s t i t u t i o n s  l i m i t  t h e  nunbe r  

171,' o r  m a j c r  d e p a r t z e i i t s  t h a t  t h e  l e c j i z l z c u r e  zoy  create.--  

b )  Hethcd  o f  ' i l l i n . 3  G e s i g n a t e d  o f f i c s s  .- - - - - - 
-. . h;th r 2 s p e c t  t o  A n y  o i f i c e ?  sncc i f i e6  i n  tX? 

C o n s t i t u t i o n ,  t h e  n e x t  i m p o r t a n t  i s s u e  is t h e  method o f  

170,' - ~ . g . ,  N .  J .  CONST. a r t .  V ,  5 IV, :I 1. 

T h i s  method i s  d i s c u s s e d  i n  § I1 (B)  ( 2 )  ( c )  below. 



f i l l i n g  t h e s e  o f f i c e s .  E x e c u t i v e  o f f i c e r s  can  b e  popu- 

l a r l y  e l e c t e d ,  a p p o i n t e d  by t h e  g o v e r n o r  o r  e l e c t e d  by 

172/ t h e  l e g i s l a t u r e . -  

C o n s t i t u t i o n a l  e x p e r t s  s i n c e  t h e  t u r n  o f  t h e  

c e n t u r y  have  s u p p o r t e d  appo in tmen t  r a t h e r  t h a n  p o p u l a r  

e l e c t i o n  f o r  a  number o f  r e a s o n s .  F i r s t ,  t h e y  emphas ize  

t h e  need f o r  u n i t y  and  c o n t r o l  i n  t h e  e x e c u t i v e  branch .  

E l e c t e d  o f f i c e r s  and d e p a r t m e n t  heads  whose s p h e r e s  o f  

a u t h o r i t y  and p o l i t i c a l  a m b i t i o n s  compete w i t h  t h e  

g o v e r n o r ' s  may t h r e a t e n  h i s  a u t h o r i t y .  T h i s  i s  e s p e c i a l l y  

t r u e  i f  t h e  o f f i c i a l s  a r e  e l e c t e d  f o r  terms o f  o f f i c e  d i f -  

f e r e n t  t h a n  t h e  g o v e r n o r ' s ,  and i f  t h e r e  i s  no r e s t r i c t i o n  

on t h e  r e e l i g i b i l i t y  o f  t h e  o f f i c i a l s  w h i l e  t h e r e  i s  a  r e s t r i c t i o n  

on t h e  g o v e r n o r ' s  r e e l i g i b i l i t y  f o r  o f f i c e .  Such o f f i c i a l s  

a r e  l i k e l y  t o  b u i l d  b a s e s  o f  power i n d e p e n d e n t  o f ,  and o f t e n  

c o n f l i c t i n g  w i t h ,  t h o s e  o f  t h e  g o v e r n o r .  Second,  e x e c u t i v e .  

b r a n c h  o f f i c e s  o t h e r  t h a n  g o v e r n o r  a r e  e s s e n t i a l l y  a d i n i n i s t r a -  

t i v c  2.~2 ~ f t e n  t e c h n i c a l  I n  c h a i - a c t e r ;  v o t e r s  c z n n c t  r e a l i s t i -  

c a l l y  judge  whe the r  c a n d i d a t ~ s  p o s s e s s  t h e  q u a l i f i c a t i o n s  f o r  

tt1er.e o f f  ices.  T h i r d ,  se lzc  t i o n  sf a d l n i i ~ i s t r a t l v e  o f f i c i a l s  by 

t h e  g o v e r n o r  b r i n g s  h i g h l y  q u a l i f i e d  i n d i v i d u a l s  l n t o  t h e  p u b l i c  

s e r v i c e  who migh t  n o t  be  G i l l i n g  t o  s e e k  e l e c t i o n  t o  o f f i c e .  

172/ E l e c t i o n  o r  appo in tmen t  may be u s e d  e x c l u s i v e l y  o r  i n  - 
tandem. Many s t a t e s  p r o v i d e  f o r  p o p u l a r  e l e c t i o n  o f  some 
o f f i c e r s  (most  commonly a t t o r n e y  g e n e r a l  and s e c r e t a r y  o f  
s t a t e ) ;  e l e c t i o n  by t h e  l e g i s l a t u r e  o f  o t h e r  o f f i c e r s  ( s u c h  
a s  t r e a s u r e r  o r  a u d i t o r ) ;  and  appo in tmen t  by t h e  govgrnor  
of t h e  r e m a i n i n g  o f f i c e r s .  



F o u r t h ,  government i s  more r e s p o n s i v e  t o  t h e  peop le  i f  

t h e  governor  t a k e s  f u l l  r e s p o n s i b i l i t y  f o r  h i s  p o l i c i e s  

and a c t i o n s .  V o t e r s  can  e x p r e s s  a p p r o v a l  o r  d i s a p p r o v a l  

o f  t h e  g o v e r n o r ' s  programs a t  each  e l e c t i o n .  F i x i n g  

r e s p o n s i b i l i t y  i s  i m p o s s i b l e  when many o f f i c i a l s  a r e  

e l e c t e d .  F i f t h ,  t h e r e  i s  no need f o r  t h i s  p a r t i c u l a r  

check on power w i t h i n  t h e  e x e c u t i v e  branch because  o f  

t h e  e x i s t e n c e  o f  more e f f e c t i v e  e x t e r n a l  checks :  t h e  

l e g i s l a t u r e ;  t h e  j u d i c i a r y ;  t h e  p r e s s ;  ana  a  v a r i e t y  o f  

173/ s p e c i a l  i n t e r e s t  groups.- 

Arguments i n  f a v o r  o f  p o p u l a r  e l e c t i o n  o f  execu- 

t i v e  branch o f f i c e r s  a r e  a s  f o l l o w s :  F i r s t ,  t h e  e l e c t i o n  

of  more o f f i c e r s  makes government more r e s p o n s i v e  t o  t h e  

p u b l i c  w i l l ;  second,  checks  and b a l a n c e s  a r e  needed w i t h i n  

t h e  e x e c u t i v e  branch t o  impede an  o v e r r e a c h i n g  o r  c c r r u p t  

qovernor ;  t h i r d ,  t h i s  s y s t s n  p r o v i d e s  a  t r a i n i n g  grcund 

f o r  p r o s p e c t i v e  c z n d i d z t e s  f o r  guvernor ,  and a i s o  p r o v i d e s  

. - 
o p p o r k u n i t i c s  f o r  p l i t i c a l  e i q u s u r e  of potential czndiaates;  

f c u r t h ,  t h c  a v a i l a b i i i t y  c: impo-ctant c f f i c e s  provid2s  a n  

o u t l e t  for  d i f  f::rent f a c t i o n s  xi t h i n  thy gover:ioxl s p z r t y  

t o  o b t a i n  exposure ,  and it p r o v i d e s  s i m i l a r ;  o p p o r t u n i t i e s  

f o r  t h e  oppos ing  p a r t y  50 promote,  and i n  some c a s e s  e l ec t ,  

174/ p romis ing  candidates . -  

=/ ILLINOIS CON CON pp. 156-67; HAWAII STUDIES pp. 7-31. ' 

174' HAWAII STUDIES pp. 7-31. 



The two most r e c e n t l y  a d m i t t e d  s t a t e s ,  ~ a w a i i  and 

A l a s k a ,  p r o v i d e  f o r  t h e  e l e c t i o n  o f  o n l y  two e x e c u t i v e  o f -  

f i c i a l s  on  a  j o i n t  b a l l o t :  t h e  governo'r and l i e u t e n a n t  

governor .  A l l  o t h e r  e x e c u t i v e  b ranch  o f f i c e r s  i n  t h e s e  

s t a t e s  a r e  a p p o i n t e d  by t h e  governor .  N e w  J e r s e y  and P u e r t o  

Rico  e l e c t  o n l y  t h e  governor ,  who a p p o i n t s  t h e  rest  of t h e  

major  e x e c u t i v e  o f f i c i a l s .  Other  s t a t e s  p r o v i d e  f o r  p o p u l a r  

e l e c t i o n  of  t h e  l i e u t e n a n t  governor  ( 4 1  s t a t e s ) , -  175/ t h e  

a t t o r n e y  g e n e r a l  ( 4 1  s t a t e s )  ,- 176/ t h e  s e c r e t a r y  of s t a t e  

(38 s t a t e s )  ,- 177/ t h e  t r e a s u r e r  ( 4 1  s t a t e s )  ,- 178/ o t h e r  minor 

o f f i c e r s ,  and even members o f  b o a r d s ,  commissions and 

179/ counci ls . -  

The Convention might  d e c i d e  t o  e l e c t  an  a t t o r n e y  

g e n e r a l  d e s p i t e  a  g e n e r a l  p o l i c y  d e c i s i o n  a g a i n s t  e l e c t i o n  

o f  e x e c u t i v e  b ranch  o f f i c e r s .  T h i s  w i l l  depend on t h e  a t t o r n e y  

g e n e r a l ' s  r o l e  i n  t h e  Commonwealth government. I f  t h e  a t t o r n e y  

g e n e r a l  a d v i s e s  t h e  governor  on t h e  l e g a l i t y  of e x e c u t i v e  

p o l i c i e s  and d e v e l o p s  a rguments  t o  s u p p o r t  thcse p ~ l i c i - e s ,  

5ihs 1ieuter :al i t  go\rPm-,r is  p d p u l a r l y  e l e c t e d  in a l l  or t h c  
s t a r e s  where t h e  o f f i c e  z x i z t ~ , .  T h e  s t a t e s  t h a t  a o  n u t  elect a 
l i e i i t ~ ; - : a n t  ~ c y . ~ r n c r  are : j~ - . . r i z~na ;  >la ins  ; Pl'es: Ezmflchl re;  r.!ei; 
d e r s e y ;  uregon;  Terliisscce; d e s t  V i r g i n i a ;  and hyo1;~incj. 

176/ A l l  s t a t e s  e x c e p t  Alaska ,  Hawaii ,  I n d i a n a ,  Maine, N e w  
Hampshire, N e w  J e r s e y ,  P e n n s y l v a n i a ,  Tennessee  and ivyoming. 

A l l  s t a t e s  e x c e p t  Alaska ,  Delaware, Hawaii ,  Maine, Maryland, 
New Hampshire,  N e w  J e r s e y ,  N e w  York, P e n n s y l v a n i a ,  Tennessee ,  
Texas and V i r g i n i a .  

A l l  s t a t e s  e x c e p t  Alaska ,  Hawaii ,  Maine, Maryland, Michigan,  
New Hampshire,  N e w  J e r s e y ,  Tennessee  and V i r g i n i a .  

For  example,  e i g h t  s t a t e s  e lec t  t h e  s e c r e t a r y  of  a g r i c u l t u r e .  



t h a t  r o l e  s u p p o r t s  a p p o i n t m e n t  o f  t h e  a t t o r n e y  g e n e r a l  by 

t h e  g o v e r n o r .  I f ,  however,  t h e  a t t o r n e y  g e n e r a l  i s  r e s p o n s i -  

b l e  t o  t h e  whole  government  f o r  i m p a r t i a l  l e g a l  o p i n i o n s ,  a  

r o l e  t h a t  c o u l d  i n c l u d e  t h e  p r o s e c u t i o n  o f  o t h e r  e x e c u t i v e  

o f f i c e r s  f o r  v i o l a t i o n s  of Commonwealth law,  t h e n  a n  e l e c t e d  

a t t o r n e y  g e n e r a l  m i g h t  make t h e  o f f i c e  more i n d e p e n d e n t  and  

v i g o r o u s .  

If t h e  Convent ion  selects  p o p u l a r  e l e c t i o n  as t h e  

method o f  f i l l i n g  one  o r  more e x e c u t i v e  b r a n c h  o f f i c e s  a s i d e  

f rom t h a t  o f  t h e  g o v e r n o r ,  t h e  Conven t ion  must  d e c i d e  w h e t h e r  

t o  select  t h e s e  o f f i c e r s  on a  j o i n t  b a l l o t  w i t h  t h e  g o v e r n o r  
180/  

or on an  i n d e p e n d e n t  b a l l o t .  

The modern t r e n d  i s  t o  e l ec t  t h e  g o v e r n o r  and 

l i e u t e n a n t  g o v e r n o r  o n  a  j o i n t  b a l l o t . -  18'/ Arguments f a v o r i n g  

t h e  j o i n t  or team e l e c t i o n  a r e  t h a t  i t  a s s u r e s  t h a t  t h e  

l i e u t e n a n t  g o v e r n o r  a n d  t h c  g o v e r n o r  a-re  members o f  t h e  same 

p o l i t i c a l  p a r t y ,  and  i t  p r o v i d e s  a l o g i c a l  s u c c e s s o r  i n  c a s e  

of a vacancy  i n  t h e  c f f i c e  of g o v e r n o r .  A r q  uments f a ~ ? f i ~ - i n q  

s e p s r a t e  e l e c t i m  p o i n t  o u t  t h a t  this method maxir.izzs p o ~ u l a r  

i n p u t  .int:> t h e  execui.i\;e b r a n c h ,  a 7 l c w s  ?cr  n n ~ p a r t  i sa? 

c a n d i d a t e s  f o r  gcver  n o r  or  l i e u t e n z n t  y o v e r n o r ,  and en-  

c o u r a g e s  s t r o n g e r  cand ida t e ' s  f o r  l i e u t e n a n t  g o v e r n o r .  

180' A s  w i t h  t h e  g e n e r a l  methods o f  s e l e c t i o n ,  t h e s e  methods o f  
b a l l o t i n g  c a n  b e  combined. A j o i n t  b a l l o t  c a n  b e  r e q u i r e d  f o r  
s o m e  o f f i c e s  ( s u c h  as  l i e u t e n a n t  g o v e r n o r )  and  a n  i n d e p e n d e n t  
b a l l o t  c a n  b e  r e q u i r e d  f o r  o t h e r s  ( s u c h  a s  a t t o r n e y  g e n e r a l ) .  

C o u n c i l  o f  S t a t e  Governments ,  r ' I O D E R N I Z I N G  STATE CONSTITUTIOIJS: 
1966-1972 p. 21  ( 1 9 7 3 ) .  Team e l e c t i o n  was app roved  by amend- 
ment i n  a f i f t h  o f  t h e  s t a t e s  d u r i n g  t h e  1966-1972 p e r i o d .  



The l i e u t e n a n t  g o v e r n o r  i s  e l e c t e d  o n  a  j o i n t  
182/  - 

b a l l o t  w i t h  t h e  g o v e r n o r  i n  20 s t a t e s ,  and  e l e c t e d  
183/ 

s e p a r a t e l y  i n  2 1  s t a t e s .  
- 

N o  s t a t e  e lects  a n y  o t h e r  

e x e c u t i v e  o f f i c i a l  o n  a  j o i n t  b a l l o t  w i t h  t h e  g o v e r n o r .  

c )  C o n s t i t u t i o n a l  l i m i t a t i o n s  o n  t h e  
s t r u c t u r e  o f  t h e  e x e c u t i v e  b r a n c h  

The C o n s t i t u t i o n  may i n c l u d e  l i m i t a t i o n s  on t h e  

o r g a n i z a t i o n  o f  t h e  e x e c u t i v e  b r a n c h  i n  l i e u  of  (or  i n  

c o n j u n c t i o n  w i t h )  s p e c i f i c  p r o v i s i o n s  s e t t i n g  o u t  t h a t  

o r g a n i z a t i o n .  The m o s t  p r a c t i c a l  o f  s u c h  m e a s u r e s  a r e  

l i m i t a t i o n s  on multi-member b o a r d s  o r  m u l t i - h e a d  d e p a r t m e n t s ,  

and  a  c e i l i n g  on  t h e  number o f  e x e c u t i v e  b r a n c h  d e p a r t m e n t s  

t h a t  t h e  l e g i s l a t u r e  may c r e a t e .  

A u t h o r i t i e s  a g r e e  t h a t  multi-member b o a r d s  o r  

m u l t i - h e a d  d e p a r t m e n t s  d i v i d e  a u t h o r i t y  and  g e n e r a l l y  l a c k  
184/  - 

i n i t i a t i v e .  The Conven t ion  m i g h t  d e c i d e  t o  i n c l u d e  

i n  t h e  C o n s t i t u t i o n  a  l i m i t a t i o n  on  multi-member b o a r d s  o r  

m u l t i - h e a d  d e p a r t m e n t s .  The c o n s t i t u t i o n s  o f  A l a s k a .  Hawaii  
18.5/ --- 

and  Montana c o n t a i n  p r o v i - s i o n s  of t h i s  k i n d .  The 

Hawai i  p r o v i s i o n  s th tes :  

182/  E .g . ,  ALAS. CONST. a r t .  111, 5 8 ;  FLA. CONST. a r t .  I V ,  - -  
$ 5; ILL. CONST. a r t .  V , , §  4 ;  MONT. CONST. a r t .  V I ,  § 2. 

183/  E . g . ,  VA. CONST. a r t .  V ,  § 1 3 .  The V i r g i n i a  c o n s t i t u t i o n  - - 
l i m i t s  t h e  g o v e r n o r  t o . o n e  t e r m ,  b u t  p l a c e s  no l i m i t  on  t h e  
number o f  s u c c e s s i v e  terms t h e  l i e u t e n a n t  g o v e r n o r  c a n  s e r v e .  

184/  W i l l b e r n ,  A d m i n i s t r a t i v e  O r g a n i z a t i o n ,  i n  THE 50 STATES 
p . 3 4 4 ;  HAWAII  STUDIES pp. 44-46. 

185/  ALAS. CONST. a r t .  111, $5 24 ,  25;  HAWAII  CONST. a r t .  I V ,  
8 6; MONT. CONST. a r t .  V I ,  5 8 .  



Each principal department shall be 
under the supervision of the governor 
and, unless otherwise provided in this 
constitution or by law, shall be 
headed by a single executive. - l86/ 

A ceiling on executive branch departments would 

limit the number of bodies to which the governor or the 

legislature could delegate authority. This limitation 

would not affect advisory boards or investigative commis- 

s ions. 

The arguments in favor of a ceiling are: (1) a 

ceiling prompts the legislature to exercise greater care 

in the establishment of new agencies and to consider more 

seriously where each new function belongs in the executive 

branch organization; (2) it compels a continuing or periodic 

review of the administrative structure; ( 3 )  it protects the 

legislature from undue pressure tc create new departments; . 
and ( 4 )  it helps ensure that the governor has a manag~able 

"span of control" over departments, therehy increasing 
1371 

ki:guments ar;sii~s t a cei !-ins i n c  1 . ~ 5 ~  : (1) the 

grouping of unrelated activities; ( 2 )  it may lead to a broad 

definition by the legislature of regulatory and temporary 

agencies, thereby contributing to their proliferation; 

186/ HAWAII CONST. art. IV, § 6. - * 
187/ HAWAII STUDIES pp. 41-42; ILLINOIS CON CON p. 174. - 



(3) any numerical limitation is totally arbitrary; and (4) 

a constitutional limitation is unnecessary since the same 

objective could be achieved by a statute that has the - - 
18 8/ 

advantage of greater flexibility.- 

The Model State Constitution requires that all 

executive and administrative offices and agencies be allo- 

cated among not more than 20 principal departments, with 
189/ - 

exceptions allowed for regulatory and temporary agencies. 

The Florida constitution establishes the maximum number at 

25; the constitutions of Alaska, Hawaii, Massachusetts, 

Montana, New Jersey and New York establish the maximum 
190/ - 

number at 20; the Missouri limitation is 14. Any number 

188/ ILLINOIS CON CON p. 174. 

189/ MODEL CONST. art. V, § 5.06. The comment on the - 
Model provision explains: 

Twenty is no magic number and, indeed, may 
be too large but a lesser number might inject 
an element of inflexibility into ~dmicistra- 
tive arrangements. . . . Twenty departmenis is 
the suggested maximum, not necessarily the number 
that may be desirable for a_particul&r stake. 

Id. !~omment) , p.  71. - 

All executive and administrative offices, 
boards, bureaus,"commissions, agencies and 
instrumentalities of the executive branch 
(except for the office of governor,. 
lieutenant governor, secretary of state, 
attorney general, superintendent of public 
instruction, and auditor) and their respective 

[Footnote continued on next pqge] 



selected by the Convention for the Commonwealth Constitution 

should reflect the size and other particular characteristics 

of the Northern Marianas and the need 'for a simple and cost- 

effective government organization. 

d) Other organizational measures 

Numerous other devices have been used to promote 

efficiency in the organization of the executive branch. 

For example: 

o a requirement that the principal 
heads of departments constitute 
a cabinet that meets regularly with 
the governor to advise on govern- 
mental policy; - l91/ 

[Footnote 190 continued] 

functions, powers, and duties, shall be 
allocated by law among not more than 20 
principal departments so as to provide an 
orderly arrangement in the administrative 
organization of state government. Tem- 
porary c~mmissions may be established by 
law and need not be allocated within a 
department . 

Psl/ The I;'loriZa an5 Puerto F.i.70 c~nstitlltions so provide. 
m.. C.3NST. art, IV, S 4'. F.2 .  =ICjNST. art. I V ,  5 5 states: 

-7 c a r  the par2nsl2 ~f s~ercisinq execl~tive 

power, tho Covernor 7hal . i  be assisteZ by 
5~r: ; - .~t ; r .~ i t ;5  wj.o:-: >.= ~t : ; i l  ! :.:.?~oi pj: w j  t:". 
the advice and consent of the Senate. 
The appointment of the Secretary of State 
shall in additioh require the advice and 
consent of the House of Representatives, 
and the person appointed shall fulfill 
the requirements established in Section 3 
of this Article. The Secretaries shall 
collectively constitute the Governor's 
advisory council, which shall be designated 
as the Council of Secretaries. 



0 a  s p e c i f i c  d e l e g a t i o n  o f  a u t h o r i t y  
t o  t h e  governor  t o  i n i t i a t e  admin i s -  
t r a t i v e  r e - o r g a n i z a t i o n  w i t h i n  t h e  
e x e c u t i v e  b r a n c h ;  192/  - .  

192/ The c o n s t i t u t i o n s  o f  Alaska  and Michigan p r o v i d e  f o r  
g u b e r n a t o r i a l  r e o r g a n i z a t i o n  powers.  ALAS. CONST. a r t .  111, 
S 23; M I C H .  CONST. a r t .  V ,  § 2. The A l a s k a  p r o v i s i o n  s t a t e s :  

The governor  may make changes  i n  t h e  
o r g a n i z a t i o n  o f  t h e  e x e c u t i v e  b ranch  o r  
i n  t h e  a s s ignment  o f  f u n c t i o n s  among i t s  
u n i t s  which he  c o n s i d e r s  n e c e s s a r y  f o r  
e f f i c i e n t  a d m i n i s t r a t i o n .  Where t h e s e  
changes  r e q u i r e ' t h e  f o r c e  o f  l aw,  t h e y  
s h a l l  be  set f o r t h  i n  e x e c u t i v e  o r d e r s .  
The l e g i s l a t u r e  s h a l l  have  s i x t y  d a y s  o f  
a  r e g u l a r  s e s s i o n ,  o r  a  f u l l  s e s s i o n  i f  
o f  s h o r t e r  d u r a t i o n ,  t o  d i s a p p r o v e  t h e s e  
e x e c u t i v e  o r d e r s .  U n l e s s  d i s a p p r o v e d  by 
r e s o l u t i o n  c o n c u r r e d  i n  by a  m a j o r i t y  o f  
t h e  members i n  j o i n t  s e s s i o n ,  t h e s e  o r d e r s  
become e f f e c t i v e  a t  a  d a t e  t h e r e a f t e r  t o  
be d e s i g n a t e d  by t h e  g o v e r n o r .  

The Model S t a t e  C o n s t i t u t i o n  c o n t a i n s  a  s i m i l a r  p r o v i s i o n .  
MODELCONST. a r t .  V ,  S 5.06.  The ccmment on t h e  p r o v i s i o n  
s t a t e s :  . 

I n  k e e p i n g  w i t h  t h e  c o n c e p t  o f  t h e  g o v e r n o r  
a s  l e a d e r  o f  s t a t e  a d m i n i s t r a t i o n ,  however,  Lhe 
c h i e f  e x e c u t i v e  is a l s o  g r a n t e d  hroa2. powers 
which permit hirc t o  t a k e  t h e  i r i i t i a t l v e  i n  
a d m i n i s t r a t i v e  r e e r q s n i z a t i c n  . Ile h5s h r v a i  
powers t~ o r d e r  changes  i n  the o r ? a n i z a t i o n  o f  
qcvernment  bat ,  when r e c r g z f i i z a t i c ~ r .  ciesir-ec? t';, 
t h e  gcvemor r e q u i r c s  chanqes  in 12.~7, the p2rLi.c- 
i p a t i o n  cf t h +  l z q i e i a t - r e  i s  FequirsZ t o  eff;ctc!- 
iitc ti~eiu -- t h e  cl.ar;ges Yilay be c.ek ~ C L  t h  i n  
e x e c u t i v e  o r d e r s  t o  become e f f e c t i v e  60 d a y s  
a f t e r  submiss ion . . t o  t h e  l e g i s l a t u r e  u n l e s s  t h e y  
a r e  s p e c i f i c a l l y  m o d i f i e d  o r  d i s a p p r o v e d  by 
r e s o l u t i o n  c o n c u r r e d  i n  by a  m a j o r i t y  o f  a l l  
t h e  members. 

I d .  (Comment), pp. 71-72. - 



" a p r o v i s i o n  g u a r a n t e e i n g  t h e  
g o v e r n o r  access t o  i n f o r m a t i o n  
f rom any e x e c u t i v e  b r a n c h  " 
d e p a r t m e n t ,  o f f i c e ,  o r  agency  
s o  t h a t  t h e  G o v e r n o r ' s  power t o  
c o o r d i n a t e  and d i r e c t  i s  
s t r e n g t h e n e d .  - 193/ 

C o n c l u s i o n  

A s  t h e  Convent ion  d e l i b e r a t e s  r e g a r d i n g  t h e  

s p e c i f i c s  o f  a c o n s t i t u t i o n a l  a r t i c l e  o n  t h e  e x e c u t i v e  

b r a n c h  o f  government ,  i t  s h o u l d  n o t  l o s e  s i g h t  o f  i t s  

o v e r r i d i n g  o b j e c t i v e  -- t o  c r e a t e  a n  e x e c u t i v e  b ranch  

t h a t ,  f o r  t h e  f i r s t  t i m e  i n  t h e  h i s t o r y  o f  t h e  N o r t h e r n  

Mar iana  I s l a n d s ,  c a n  s p e a k  f o r  and  s e r v e  t h e  p e o p l e  o f  t h e  

Commonwealth. Under t h e  p r o v i s i o n s  o f  t h e  Covenant ,  t h e  

e x e c u t i v e  b r a n c h  headed by a p o p u l a r l y  e l e c t e d  g o v e r n o r  

i s  one  o f  t h e  b a s i c  i n s t i t u t i o n s  by which t h e  N o r t h e r n  Mar ianas  

p c o p l e  c a n  a c h i e v e  t h e i r  o b j e c t i v e  o f  s e l f -gove rnmen t .  The 

C o n v e n t i o n ' s  d e c i s i o n s  on  t . h ~  i s s u e s  d i s c u s s e d  i n  t h i s  b r i e f -  

i n q  p a p e r  i l l v o i v e  a specF2,1 cha l l enc je  and o p p o r t u n i t y  f o r  t h e  

( i e j ~ e g a t e a  -- tc <raft a pro:?isfon or. t h e  e x e c u t i v e  b ranch  

L .  ~ n a t .  I.3c8ks to tile f12.ture and :lot to t h e  p a s t .  

193/ The U.S. C o n s t i t u t i o n  Gives  t h e  P r e s i d e n t  t h e  power t o  
" r e q u i r e  t h e  Op in ion ,  i n  w r i t i n g ,  o f  t h e  p r i n c i p a l  o f f i c e r  i n  
e a c h  o f  t h e  e x e c u t i v e  Depar tmen t s ,  upon any  S u b j e c t  r e l a t i n g  
t o  t h e  D u t i e s  o f  t h e i r  r e s p e c t i v e  O f f i c e s .  . . ." U.S. CONST. 
a r t .  11, 5 2 .  The Model S t a t e  C o n s t i t u t i o n  p r o v i d e s  t h a t  t h e  
g o v e r n o r  "may a t  any  t i m e  r e q u i r e  i n f o r m a t i o n ,  i n  w r i t i n g  o r  
o t h e r w i s e ,  f rom t h e  o f f i c e r s  o f  any  a d m i n i s t r a t i v e  d e p a r t m e n t ,  
o f f i c e  o r  agency  upon any  s u b j e c t  r e l a t i n g  t o  t h e i r  r e s p e c t i v e  
o f f i c e s . "  MODEL CONST. a r t .  V,  5 . 0 4 .  

S e v e r a l  new and  r e v i s e d  c o n s t i t u t i o n s  c o n t a i n  s i m i l a r  p ro -  
v i s i o n s .  CAL. CONST. a r t .  X I I I ,  § 2 0 ;  I L L .  CONST. a r t .  V ,  s 19;  
MONT. CONST. a r t .  VI, 5 1 5 ;  VA. CONST. a r t .  V ,  5 8 .  


