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t h e  g e n e r a l  p o l i c y  c o n s i d e r a t i o n s  t o  be  e v a l u a t e d  by t h e  

d e l e g a t e s  i n  d e c i d i n g  what c o n s t i t u t i o n a l  p r o v i s i o n s ,  i f  

any,  a r e  a p p r o p r i a t e  on t h i s  g e n e r a l  s u b j e c t .  The second 

p a r t  o f  t h e  paper  d i s c u s s e s  c e r t a i n  s p e c i f i c  i s s u e s  r e l a t i n g  

t o  l o c a l  government t h a t  may come b e f o r e  t h e  Convention. 

I. BACKGROUND AND GENERAL CONSIDERATIONS 

A. App l i cab l e  P r o v i s i o n s  o f  t h e  Covenant 

The Covenant e x p r e s s l y  r e c o g n i z e s  t h e  d i s t i n c t  

p o l i t i c a l  i d e n t i t i e s  o f  t h e  t h r e e  c u r r e n t l y  c h a r t e r e d  munici- 

p a l i t i e s  i n  t h e  Northern  Mariana I s l a n d s .  S e c t i o n  203(c )  

p rov ides  t h a t  each  o f  t h e s e  m u n i c i p a l i t i e s  -- Rota,  Saipan 

and T in i an  -- s h a l l  be  e q u a l l y  r e p r e s e n t e d  i n  one house o f  
2/ - 

t h e  b i camera l  l e g i s l a t u r e  mandated by t h e  Covenant. Apar t  

from t h e  p o s s i b l e  l i m i t a t i o n s  on Commonwealth a c t i o n  f lowing  
3/ - 

from t h i s  s e c t i o n ,  t h e  Covenant does  n o t  a d d r e s s  t h e  sub- 

jects d i s c u s s e d  i n  t h i s  b r i e f i n g  paper .  Nor do any prov i -  
- 

s ' ions  o f  t h e  Uni ted  S t a t e s  Cor l s t i t u t i on  s p e c i f i c a l l y  l i m i t .  

2 j  For  a d i s c u s s i o n  o f  t h i s  p r o v i s l o i ~  and i t s  i m p l e m e n t a k i ~ n  by - 
t h e  Conventi.on, see BRIEFING PAPER KO. 3  : THE LEGISLATIVE BKANCII 
OF GOVERMMENT 5 11 ( A )  ( 2 ) .  A r t i c l e  V I I ,  § 702 (0) of t he  Coven- 
a n t  r e c o g n i z e s  t h e  s e p a r a t e  needs  of t h s s e  c ~ n i u n i k l e s  (2nd i m -  , 

p l i c i t l y  some o f  t h e  r e l a t e d  p o l i t i c a l  problems) by earmarking ' 

a  f i x e d  amount f o r  c a p i t a l  Lmprovements on Rota and Tin ian .  

3/ The c l e a r  i n t e n t i o n  o f  t h e  f r amer s  o f  t h e  Covenant was - 
t o  e n s u r e  e q u a l  r e p r e s e n t a t i o n  i n  one house f o r  each o f  t h e  
t h r e e  s e p a r a t e  i s l a n d s .  A r t i c l e  11, 8 203(c )  c anno t  be  con- 
s t r u e d  a s  r e q u i r i n g  t h a t  each  o f  t h e  i s l a n d s  remain a  s e p a r a t e  
m u n i c i p a l i t y  i n  p e r p e t u i t y ,  t h a t  no new m u n i c i p a l i t i e s  can be  
c r e a t e d ,  o r  t h a t  any l o c a l  government e n t i t i e s  must be au thor -  
i z e d  by t h e  Commonwealth C o n s t i t u t i o n .  



the Commonwealth's a u t h o r i t y  t o  o r g a n i z e  i t s e l f  under t h e  

Covenant i n  t h e  f a s h i o n  b e l i e v e d  t o  b e s t  s e r v e  t h e  i n t e r e s t s  
4 /  - 

of  t h e  Nor thern  Marianas people. ,  The d e l e g a t e s  are essen-  

t i a l l y  f r e e ,  t h e r e f o r e ,  t o  d e c i d e  whether  t o  c r e a t e  any agen- 

cies of  l o c a l  government and,  i f  so, what powers o r  r e spons i -  

b i l i t i e s  t hey  shou ld  have. 

B. Background 

Ruled by o u t s i d e r s  f o r  more t h a n  400 y e a r s ,  t h e  

people  of  t h e  Nor thern  Mariana I s l a n d s  have had l i t t l e  ex- 

p e r i e n c e  w i t h  se l f -government  and even l e s s  w i t h  meaningful  

l o c a l  government a t  t h e  i s l a n d  o r  v i l l a g e  l e v e l .  A b r i e f  

review o f , - t h e  powers a s s i g n e d  t o  t h e  m u n i c i p a l i t i e s  un,der t h e  

l a w  of  t h e  T r u s t  T e r r i t o r y  of  t h e  P a c i f i c  I s l a n d s  may p rov ide  

a  u s e f u l  c o n t e x t  w i t h i n  which t h e  d e l e g a t e s  can  d i s c u s s  t h e  

i s s u e s  c o n f r o n t i n g  them i n  d e c i d i n g  what  k i n d  o f  c o n s t i t u -  

t i o n a l  a r t i c l e ,  i f  any,  i s  r e q u i r e d  on t h e  s u b j e c t .  . 
The Code o f  t h e  Trust .  T e r r i t o r y  of  t h e  P a c i f i c  

I s l a n d s  subs  t an t i z1 l . y  l i m i t s  t h e  powers of  e x i s t i n g  munici- 
5/ - 

p a l i t i e s .  T h e i r  d u t i e s  w i t h  r e s p e c t  t o  educa t i on  and 

p u b l i c  h z a i t h  a r e  o n l y  such a s  nay be  p rcv ided  by law. Both 

. . 
4/  H e r e ,  a s  e l s ewhe re ,  t h e r e  a r e  r e s t r i c t i o n s  on a c t i o n  by - 
t h e  Commonwealth a r i s i n g  from g e n e r a l l y  a p p l i c a b l e  p r o v i s i o n s  
o f  t h e  United S t a t e s  C o n s t i t u t i o n .  

5 /  T i t l e  4 ,  ch.  3 ,  8 5 1  o f  t h e  Code sets o u t  t h e  powers of  t h e  
m u n i c i p a l i t i e s .  I n  a d d i t i o n ,  8 302 of t i t l e  5 p r o v i d e s  f o r  nom- 
i n a t i o n  by l o c a l  e l e c t i o n  of  community c o u r t  j u d ~ e s  whose j u r i s -  
d i c t i o n s  a r e  l i m i t e d  t o  p a r t i c u l a r  mun ic ipa l i t i e s ?  



- 4 -  

o f  t h e s e  f u n c t i o n s ,  i n  f a c t ,  a r e  c e n t r a l i z e d  a t  t h e  T r u s t  

T e r r i t o r y  l e v e l ;  even  d i s t r i c t  r e s p o n s i b i l i t y  f o r  t h e s e  
6/ - 

f u n c t i o n s  h a s  been  l i m i t e d .  Law enforcement  i s  l i k e w i s e  
7/ - 

c o m p l e t e l y  c e n t r a l i z e d .  D i s t r i c t  l e v e l  p a r t i c i p a t i o n  i n  

t h i s  f u n c t i o n  i n v o l v e s  no more t h a n  nominat ion  o f  t h e  d i s -  
8/ - 

t r i c t  c h i e f  o f  p o l i c e  by t h e  d i s t r i c t  a d m i n i s t r a t o r .  
9/ - 

P u b l i c  a s s i s t a n c e  i s  e s s e n t i a l l y  a d i s t r i c t  f u n c t i o n ,  and - 

l o /  - 
p u b l i c  h o u s i n g  a  r e s p o n s i b i l i t y  o f  t h e  T r u s t  T e r r i t o r y .  

The d i s t r i c t  and T r u s t  T e r r i t o r y  governments  s h a r e  j u r i s d i c -  
- li/ - 12/  

t i o n  o v e r  r e g u l a t i o n  o f  bus iness-  and l a b o r .  

The p r e v a i l i n g  p a t t e r n  o f  a d m i n i s t r a t i o n  n o t  o n l y  

l i m i t s  t h e  r e s p o n s i b i l i t i e s  o f  m u n i c i p a l i t i e s ;  it a l s o  re- 

s t r ic ts  t h e i r  freedom i n  c a r r y i n g  o u t  t h e s e  r e s p o n s i b i l i t i e s .  

6/ Compare TRUST TERRITORY CODE t i t s .  4 1  ( e d u c a t i o n ) ,  63 - 
( p u b l i c  h e a l t h )  [ h e r e i n a f t e r  c i t e d  a s  TTC], w i t h  MARIANA 
ISLANDS DIST. CODE tit. 9  ( h e a l t h  and s a f e t y )  [ h e r e i n a f t e r  
c i t e d  a s  MIDC] . 
7/ TTC tit. 59. - 
8/ TTC tit. 69,  5 51. - 
9/ M I D C  tit. 1 0 ,  ch .  10.08- - 
l o /  TT: ti L ;  46 (Supp. 13i'5i . - 

11/ TTC tit. 2 ,  5 113; TTC t i ts .  29, 31, 33; 35, 37; M I D C  - 
tit. 7. 

12/  TTC tit. 49; M I D C  tit. 4 .  - 



T h e i r  a b i l i t y  t o  make p o l i c y  i s  c i rcumscr ibed  by a  T r u s t  

T e r r i t o r y  s t a t u t e  p e r m i t t i n g  a  d i s t r i c t  a d m i n i s t r a t o r  t o  

determine which m u n i c i p a l i t i e s  w i t h i n  t h e  d i s t r i c t  may e n a c t  
13/ - 

ord inances  t o  become e f f e c t i v e  w i thou t  h i s  approva l .  Fur- 

thermore,  any p a r t i c u l a r  o rd inance  of  any m u n i c i p a l i t y  may 

be  n u l l i f i e d  o r  modified by e i t h e r  t h e  d i s t r i c t  a d m i n i s t r a t o r  
1 4 /  - 

o r  t h e  h igh  commissioner. Nor do m u n i c i p a l i t i e s  e x e r c i s e  

e x t e n s i v e  a u t h o r i t y  over  t h e i r  own s t r u c t u r e s .  The h igh  

commissioner has  s o l e  d i s c r e t i o n  r ega rd ing  t h e  e s t a b l i s h m e n t  
15/ - 

of m u n i c i p a l i t i e s  and t h e  powers they  w i l l  en joy .  Local  

f i s c a l  a f f a i r s  a r e  a l s o  t i g h t l y  c o n t r o l l e d ;  l o c a l i t i e s  a r e  

r e q u i r e d  t o  o b t a i n  budget  approva l  from t h e  d i s t r i c t  adminis- 
1 6 /  - 

t r a t o r ,  and a r e  q u i t e  s t r i c t l y  c o n s t r a i n e d  by d i s t r i c t  
17/ - 

s t a t u t e s  i n  t h e i r  use  o f  g r a n t s  i n  a i d .  

These r e s . t r i c t i o n s  w i t h  r e s p e c t  t o  governmental  

a c t i o n  by t h e  m u n i c i p a l i t i e s  c o n t i n u e  under t h e  s e p a ~ a t e  
18/ 

# 

- 
a d m i n i s t r a t i o n  of  t h e  Northern  Mariana I s l a n d s .  

- 

13/ TTC tit. 4 ,  S 101. - 
1 4 /  TTC tit. 4 ,  5 105. - 

15; TTC tit. 4 ,  B 1. - 

16/ TTC tit. 77, S 120.2. - 

17/ M I D C  tit. 6,  chs .  6.04, 6.06. - 
18/ Sec. Order No. 2989, 41 Fed. Reg. p t .  V I ,  pp. 15892, - 
15895 (Apr. 1 5 ,  1976) .  
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C. Genera l  Cons ide r a t i ons  

A l l  50 s t a t e s  i n  t h e  Uni ted  S t a t e s  d i v i d e  t h e  

a u t h o r i t y  o f  government w i t h i n  t h e  s t a t e  between t h e  s t a t e  

government and c e r t a i n  p o l i t i c a l  s u b d i v i s i o n s .  A p o l i t i c a l  

s u b d i v i s i o n  i n  t h i s  c o n t e x t  t y p i c a l l y  means a  coun ty ,  a  

m u n i c i p a l i t y ,  town o r  s i m i l a r  genera l -purpose  l o c a l  govern- 
' 19/ .  . - 

ment. A ve ry  impor t an t  t h r e s h o l d  i s s u e  f o r  t h e  Convention 

i s  whether  t h e  Commonwealth shou ld  have such p o l i t i c a l  sub- 

d i v i s i o n s .  R e s o l u t i o n o f t h i s  i s s u e  by t h e  d e l e g a t e s  i n -  

v o l v e s  c o n s i d e r a t i o n  o f  a  r ange  o f  f a c t o r s :  p r a c t i c a l ;  

p o l i t i c a l ;  manageria1;and economic. 

Popu l a t i on ,  more t h a n  any o t h e r  c o n s i d e r a t i o n ,  poses  

t h e  q u e s t i o n  o f  t h e  need and d e s i r a b i l i t y  of  l o c a l  government 

19/ I t  can  a l s o  mean a  s p e c i a l  purpose  governmental  e n t i t y ,  - 
l i k e  a  p o r t  a u t h o r i t y , -  t h a t  a d m i n i s t e r s  a  community's ha rbo r  
and r e l a t e d  f a c i l i t i e s .  These a r e  d i s t i n g u i s h e d  from g e n e r a l  
purpose  government i n  ways o t h e r  t han  t h e i r  l i m i t e d  f u n c t i o n s , '  
such a s  t h e  method of t h e i r  c r e a t i o n ,  t h e  n a t u r e  o f  t h e i r  
s t r u c t u r e ,  and heavy r e l i a n c e  on u s e r  c h a r g e s  o r  s e z v i c e  f e e s  
f o r  t h e i r  f i n a n c i a l  base .  Such e n t i t i e s  a r e  t y p i c a l l y  more 
remote from d i r e c t  c i t i z e n  c o n t r o l  t han  a r e  t h e  izoze popfilar 
l o c a l  government forms. D.  Lockard, THE POLITICS OF STATE 
AND LOCAL GOVERKIGNT p. 104 (1969) .  

Discusslorl  o f  ~ i l ~ h  s p e c i a l  purpose  e n t i t i e s  i s  b e y o ~ d  t h e  
scope 02 t h i s  b r i e f i n g  paper .  Nc s ~ ~ e c i a l .  c o n s c i t a t i ~ n a l  i s s u e  
i s  r a i s e d  by t h e  a v a i l a b i l i t y  o f  t h i s  p a r t i c u l a r  k ind  o f  
government agency,  e x c e p t  pe rhaps  t h e  d e s i r a b i l i t y  of  e n s u r i n g  
t h a t  t h e  l e g i s l a t u r e  ha s  t h e  a u t h o r i t y  t o  c r e a t e  such e n t i t i e s  
i f  t h e  need a r i s e s .  One p o s s i b l e  need was d i s c u s s e d  a t  l e n g t h  
d u r i n g  t h e  n e g o t i a t i o n s  p reced ing  t h e  Covenant ' i nvo lv ing  t h e  
c r e a t i o n  o f  a  Nor thern  Marianas P o r t  A u t h o r i t y  t o  e x e r c i s e  
t h e  r e s p o n s i b i l i t i e s  a s s i g n e d  i n  t h e  Techn i ca l  Agreement t o  
t h e  Nor thern  ~ a r i a n a s  i f  and when t h e  Uni ted  S t a t e s  l e a s e s  
and deve lops  t h e  l and  a v a i l a b l e  t o  i t  on T i n i a n  under t h e  
Covenant.  TECHNICAL AGREEMENT REGARDING USE OF LAND "I6 
BE LEASED BY THE UNITED STATES I N  THE NORTHERN MARIANA ISLANDS 
p t .  11. 
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e n t i t i e s  i n  t h e  Nor thern  Marianas.  Unl ike  t h e  50 s t a t e s  

and t h e  Commonwealth o f  P u e r t o  Rico,  t h e  s c a l e  o f  govern- 

menta l  a c t i v i t y  (g iven  t h e  t o t a l  ~ o r t h e r n  ~ a r i a n a s  p o p u l a t i o n  

of  approximate ly  15,000)  s u g g e s t s  a  d i f f e r e n c e  n o t  j u s t  of  

deg ree  b u t  o f  k ind .  Even assuming r a p i d  p o p u l a t i o n  expan- 

s i o n ,  fundamental  p r i n c i p l e s  o f  d i v i s i o n  o f  l a b o r  and manage- 

ment c a p a c i t y  would t e n d  t o  encourage  a  g r e a t e r ,  r a t h e r '  t h a n  

l e s s e r , c e n t r a l i z a t i o n  i n  a  s i n g l e  u n i f i e d  Commonwealth govern- 

ment. 

L i m i t a t i o n s  i n  t h e  r e s o u r c e s  a v a i l a b l e  t o  t h e  

f u t u r e  Commonwealth -- money and t r a i n e d  pe r sonne l  -- a l s o  

s u g g e s t  t h a t  t h e  c r e a t i o n  o f  l o c a l  government e n t i t i e s  need 

n o t  be  r e q u i r e d  by t h e  C o n s t i t u t i o n .  Funds s p e n t  on govern- 

ment s a l a r i e s  o r  f a c i l i t i e s  mean t h a t  less i s  a v a i l a b l e  f o r  

s t i m u l a t i n g  t h e  p r i v a t e  b u s i n e s s  s e c t o r  o r  f o r  p rov id ing  

needed programs and s e r v i c e s  t o  t h e  peop le .  A t  t h e  o u t s e c  

o f  t h e  e x i s t e n c e  o f  t h e  new Commonwealth, it n i g h t  be  b e s t  

t o  s t r i v e  £0; t h e  s i m p l e s t  and Leas t  c o s t l y  governmental  

s t r u c t u r e ,  r e cogn i z ing  t h a t  agerlcies  ofice c r e a t e d  by c o n s t i -  

t u t i o n a l  p r o v i s i o n  a r e  o f t e n  d i f f i c l ~ . l t  t o  c i~ange  o r  e l i r n i ~ a t e .  

On t h e  o t h e r  hand, t h e  concep t  o r  p o l i t i c a l  sub- , 

d i v i s i o n s  a s  e n t i t i e s  d i f f e r e n t  from s t a t e  government ha s  a  

long  t r a d i t i o n  i n  governments th roughout  t h e  wor ld ;  i t  t r a n -  

scends  q u e s t i o n s  of  o p e r a t i n g  e f f i c i e n c y  and manager ia l  span  

of  c o n t r o l  o r  u n i t y  o f  command. I t  goes  t o  t h e  h e a r t  o f  t h e  



r i g h t  o f  peop le  t o  manage a f f a i r s  c l o s e  t o  home. The ques- 

t i o n  f o r  t h e  d e l e g a t e s  i s  whether t h i s  l e g i t i m a t e  o b j e c t i v e  

can  be  ach ieved  i n  a community o f  t h e  s i z e  and t r a d i t i o n s  o f  

t h e  Northern  Marianas w i t h o u t  c r e a t i n g  m u l t i p l e  t i e r s  o f  

government. 

The United S t a t e s  expe r i ence  o f f e r s  a  wide v a r i e t y  

of  governmental  ar rangements  f o r  t h e  Convention t o  e v a l u a t e  

i n  l i g h t  o f  t h e  p a r t i c u l a r  needs  and c i r cums tances  o f  t h e  

Commonwealth. Var ied  responses  t o  t h e  demand f o r  l o c a l  

government r e f l e c t  t h e  t e n s i o n  between t h e  t r a d i t i o n a l  view 

t h a t  t h e  s t a t e  h a s  t h e  i n h e r e n t  r i g h t  t o  change o r  e l i m i n a t e  

a l l  p o l i t i c a l  s u b d i v i s i o n s  and a more r e c e n t  t r e n d  toward 

f r e e i n g  some such  e n t i t i e s ,  e s p e c i a l l y  l a r g e  c i t i e s ,  from 

t h e  d e t a i l e d  c o n t r o l  o f  s t a t e  governments and l e g i s l a t u r e s .  

What emerges, however, is  a wide in te rdependence  of  govern- 

ment a g e n c i e s  from t h e  s m a l l e s t  town t o  t h e  f e d e r a l  govern- 

m e r i t  i t s e l f .  - A wide v a r i e t y  o f  programs has  appears2  i n  

r e c e n t  decades  t h a t  p rov ide  f i n a n c i a l  a s s i s t a n c e  t o  l o c a l i t i e s  

by s t a t e  and f e d e r a l  agenc i e s  i n  o r d e r  t o  overcome inadequa te  

l o c a l  r e s c u r c e s -  S t a t e  and f e d e r a l  o f f i c i a l s  have used such 

pragrcms t o  s e t  n a t i Q n a l  cr s t a t e w i d s  p n l i c i e s  on  m a t t e r s  

fo rmer ly  t h e  concern  o f  l o c e l  governments.  A t  t h e  same 

t i m e ,  t h e r e  ha s  been c o n s i d e r a b l e  emphasis  on broadening t h e  

ways by which l o c a l  peop le  may p a r t i c i p a t e  i n  d e c i s i o n -  

making by l e v e l s  of  government above t h e  l o c a l i t y .  To a 



l a r g e  e x t e n t  t h e  concept  of e n t r u s t i n g  s e p a r a t e  l e v e l s  of  

government w i th  complete r e s p o n s i b i l i t y  f o r  p a r t i c u l a r  func- 

t i o n s  has  g iven  way t o  a  more complex s h a r i n g  of  r e spons i -  

b i l i t i e s .  Thus t h e r e  a r e  few a r e a s  i n  which t h e  f e d e r a l  

government no l onge r  i s  invo lved ,  even though i t s  r o l e  may 

. be  p r i n c i p a l l y  t o  s e t  p o l i c y  and t o  r e d i s t r i b u t e  p u b l i c  funds  .. . 
on an  e q u i t a b l e  b a s i s .  

These g e n e r a l  c o n s i d e r a t i o n s  and f a c t o r s  shou ld  

be  eva lua t ed  by t h e  d e l e g a t e s  i n  a d d r e s s i n g  t h e  s p e c i f i c  

i s s u e s  d i s c u s s e d  i n  t h i s  b r i e f i n g  paper .  There is  no 

" r i g h t "  o r  "wrong" way of  proceeding on t h i s  m a t t e r .  Many 

s u b j e c t i v e  b u t  l e g i t i m a t e  c o n s i d e r a t i o n s  w i l l  govern,  and 

t h e  p o l i t i c a l  judgment of  t h e  d e l e g a t e s  w i l l  be necessa ry  

t o  weigh t h e s e  c o n s i d e r a t i o n s  a g a i n s t  more o b j e c t i v e  f a c t o r s  

r e l a t i n g  t o  good management o r  e f f i c i e n c y .  I t  i s  impor tan t  

t o  recognize  t h e  i m p l i c a t i o n s  o f  a l t e r n a t i v e  cou r se s  of  8 

a c t i o n  because  t h e r e  a r e  no f i x e d  p r i n c i p l e s ' t h a t  can s e r v e  

a s  g u i d e l i n e s  w i th  r e s p e c t  t o  t h e s e  q u e s t i o n s .  A wide a r r a y  

o f  o p t i o n s  may be  f e a s i b l e  i n  t h e  N o r t h e ~ n  M a r ~ a n a s ,  and t h e  

d e l e g a t e s  w i l l  wish t o  c o n s i d e r  c a r e f u l l y  t h e  need t o  r c t a i n  

t h e  f l e x i b i l i t y  t o  deal  w i t h  changing c o n d i t i o n s  and evo lv ing  

p e r c e p t i o n s  w i thou t  a  major change o f  t h e  governmental  scheme 

con t a ined  i n  t h e  Commonwealth C o n s t i t u t i o n i  



11. SPECIFIC ISSUES FOR DECISION 

This  s e c t i o n  o f  t h e  b r i e f i n g  paper  d i s c u s s e s  first 

the need f o r  popu la r ly  e l e c t e d  governments w i th  s p e c i f i e d  

f u n c t i o n s  f o r  t h e  t h r e e  major i s l a n d s  ( o r  t h e i r  v i l l a g e s )  i n  

t h e  Northern  Marianas. It beg ins  w i t h  a  review o f  t h e  

p r i n c i p a l  f ,unct ions  t r a d i t i o n a l l y  performed by such p o l i t i c a l  

s u b d i v i s i o n s ,  t h e  e x t e n t  t o  which such f u n c t i o n s  j u s t i f y  l o c a l  

governments i n  t h e  Commonwealth, and t h e  a v a i l a b i l i t y  o f  cer- 

t a i n  n o n - t r a d i t i o n a l  a l t e r n a t i v e s  t h a t  may dese rve  considera-  

t i o n  by t h e  Convention. I f  t h e  d e l e g a t e s  conclude t h a t  

p o l i t i c a l  s u b d i v i s i o n s  should  be a u t h o r i z e d  i n  t h e  Cons t i tu -  

t i o n ,  s p e c i f i c  q u e s t i o n s  r ega rd ing  t h e i r  powers, s t r u c t u r e ,  

f i n a n c e s  and personne l  should  be  addressed  by t h e  Convention. 

These t o p i c s  a r e  cons idered  i n  t h e  second p a r t  o f  t h i s  p o r t i o n  

o f  t h e  paper .  

A. Need f o r  T r a d i t i o n a l  Local  Government 

Before comina t o  any f i i l a l  d e c i s i o n  on whether t o  

c r e a t e  one o r  more l e v e l s  o f  l o c a l  government, t h e  Convention 

shcu ld  c o n s i d e r  t h e  f u n c t i o n s  u s u a l l y  performed by such 

~ o l i t i c a l  s u b d i v i s i o n s ,  the ex ten t .  t o  which t h s s e  f c n c t i o n s  

r e q u i r e  l o c a l  government i n  t h e  Northern  Marianas,  and t h e  

u t i l i t y  o f  o t h e r  means (whether o r  n o t  r e q u i r i n g  a  c o n s t i t u -  

t i o n a l  p r o v i s i o n )  that might s e r v e  t h e  d e s i r e d  o b j e c t i v e .  



1. Standard  f u n c t i o n s  o f  l o c a l  qovernment 

Local  governments t y p i c a l l y  s e r v e  two p r i n c i p a l  

purposes  -- r e p r e s e n t a t i o n a l  and f u n c t i o n a l .  

Loca l  governments e l e c t e d  by t h e  peop le  i n  t h e  

community perform a v a r i e t y  o f  r e p r e s e n t a t i o n a l  r e spons i -  

' b i l i t i e s .  T h e i r  e l e c t e d  s t a t u s  e n a b l e s  them t o  speak f o r  

t h e  people  -- t o  p a s s  r e s o l u t i o n s  on l o c a l  i s s u e s  impor tan t  

t o  t h e  v o t e r s ,  t o  p r e s e n t  p e t i t i o n s  t o  h i g h e r  l e v e l s  of 

government r ega rd ing  p o l i c i e s  and s e r v i c e s ,  and t o  convene 

town meet ings  t o  encourage d i rec t  popu la r  p a r t i c i p a t i o n  

i n  t h e  a f f a i r s  o f  t h e  community. I f  t h e i r  a u t h o r i t y  pe rmi t s ,  

l o c a l  governments i n  t h e i r  r e p r e s e n t a t i v e  c a p a c i t y  may e n a c t  

l a w s  o r  r e g u l a t i o n s  i n  t h e  a r e a s  d e l e g a t e d  t o  them. 

The f u n c t i o n a l  r e s p o n s i b i l i t i e s  o f  l o c a l  govern- 

ments relate t o  t h e i r  r o l e  i n  t h e  a d m i n i s t r a t i o n  

- of programs and d e l i v e r y  o f  s e r v i c e s  t o  t h e  people.  The ' 
. . 

n a t u r e  of  t h e  s e r v i c e s  ranges  widely  from convuni ty  t o  

commmity -- educa t i on ,  p o l i c e  f u n c t i o n s ,  t r a f f i c  c o n t r o l s ,  

zoning and s i m i l a r  r e s p o n s i b i l i t i e s .  I n  sczc i n s t a n c e s ,  

t h s  p o l i t i c a l  s u b d i v i s i o n  e x s r c i s e s  n e a r l y  f u l l  r e spons i -  

b i l i t y  f o r  i n i t i a t i n g  and f i n a n c i n g  t h e  p a r t i c u l a r  program 

o r  s e r v i c e ;  i n  o t h e r  c a s e s ,  t h e  l o c a l  u n i t  may be  s e r v i n g  

as t h e  means f o r  d e l i v e r i n g  a gove rnmen ta l ' s e rv i ce  a u t h o r i z e d  



and financed by a higher level of government, state or 

federal. All possible variations can be found in the 

delivery of such services -at the local .level in the United 

States. 

2. Needs in the Northern Marianas 

.Any assessment of the current needs for tradi- 

tional agencies of local government in the Northern Marianas 

must consider three factors: the size of the Commonwealth; 

the feasibility of dividing governmental responsibilities 

in the Commonwealth; and the provisions of section 203(c) 

of the Covenant. 

a)- Size 

As a small community, the Northern Marianas may 

not have the same need ,for political subdivisions that 

larger communities do in the United States. With about 

.15,000 people, the Northern Marianas approximates in size 
. 

~l typical county or town in the United States. Even though 

the people live on different islands, the community is 

smell enough for political leaders to be readily accessible 

tc their constituents and for the people to participate 

meaningfully in public affairs -- through village meetings, 
political parties, and voluntary associations. Under these 

circumstances, traditional local government entities may 



n o t  b e  needed t o  perform t h e  r e p r e s e n t a t i o n a l  f u n c t i o n .  

P u b l i c  p a r t i c i p a t i o n  i n  t h e  e l e c t i o n  o f  t h e  Commonwealth 

governor  and l e g i s l a t i v e  r e p r e s e n t a t i v e s  and con t inued  

p o l i t i c a l  and v o l u n t a r y  a c t i v i t y  on t h e  i n d i v i d u a l  i s l a n d s  

may p rov ide  s u f f i c i e n t  o p p o r t u n i t y  f o r  t h e  people  t o  e n s u r e  

t h a t  t h e i r  i n t e r e s t s  a r e  be ing  r e s p e c t e d  by t h e  Commonwealth 

government. With a  government o f  t h i s  s i z e ,  moreover, a  

v a r i e t y  o f  p a r t i c i p a t o r y  d e v i c e s  can be  used t o  a s s u r e  

r e p r e s e n t a t i o n  o f  l o c a l i z e d  i n t e r e s t s ,  good communication 

w i th  c i t i z e n s  on neighborhood and community needs ,  and 

r e s p e c t  f o r  t h e  t r a d i t i o n s  o f  t h e  i n d i v i d u a l  i s l a n d s .  

b )  F e a s i b i l i t y  o f  d i v i d i n g  governmental 
r e s p o n s i b i l i t y  

I n  c o n s i d e r i n g  whether l o c a l  governments below 

t h e  Commonwealth l e v e l  shou ld  be e i t h e r  r e q u i r e d  o r  au thor -  

i z e d  by t h e  C o n s t i t u t i o n ,  t h e  Convention should  c o n s i d e r  

what s p e c i f i c  f u n c t i o n s  o r  r e s p o n s i b i l i t i e s  would be per-  

f s rmed  by t h e s e  munic ipa l  u n i t s  of government. S t u d i e s  

i n  t h e  f i e l d  o f  l o c a l  government. have i d e n t i f i e d  c e r t a i n  

f a c t o r s  which are r e l e v a n t  t.o t h e  de t e rmina t i on  o f  t h e  

f u n c t i o n a l  r z s p o c s i ~ i l i t i e s  t o  be a s s igned  t o  a p a r t i c u i a r  ,. 

l e v e l  o f  government. 'The fo l l owing  f i v e  f a c t o r s  may be  
20/  - 

h e l p f u l  t o  t h e  Convention i n  c o n s i d e r i n g  . t h i s  i s s u e :  

20/ Th is  framework i s  adopted from two sources :  Advisory - 
Commission on In te rgovernmenta l  R e l a t i o n s ,  STATE CONSTITU- 
TIONAL AND STATUTORY RESTRICTIONS UPON THE STRUCTURAL, 
FUNCTIONAL,AND PERSONNEL POWERS OF LOCAL GOVERNMENT pp. 19-26 
(1962);  and Hawaiian L e g i s l a t i v e  Reference Bureau, HAWAII 
CONSTITUTIONAL CONVENTION STUDIES, ARTICLE I X :  EDUCATION 
(PUBLIC EDUCATION) pp. 11-22 (1968) [ h e r e i n a f t e r  c i t e d  a s  

HAWAII STUDIES]. 



i) Uniformity.  The f i r s t  s t a n d a r d  

a g a i n s t  which governmental  f u n c t i o n s  must be measured i s  

t h e  need f o r  un i fo rmi ty .  I f  a p a r t i c u l a r  a c t i v i t y  cannot  

be  c a r r i e d  o u t  e f f e c t i v e l y  w i thou t  a  uniform system through- 

- o u t  t h e  Commonwealth, t hen  t h a t  a c t i v i t y  should  probably  be 

c o n t r o l l e d  a t  t h e  Commonwealth l e v e l .  Uniformity does  n o t  

n e c e s s a r i l y  r e q u i r e  t h e  a c t u a l  d e l i v e r y  o f  s e r v i c e s  t o  occur  

a t  t h e  Commonwealth l e v e l .  The Commonwealth government cou ld  

set s t a n d a r d s  t o  ensu re  un i fo rmi ty ,  f o r  example, a  s t a n d a r d  

s i z e  f o r  t r a f f i c  s i g n s ,  and l e a v e  t h e  a c t u a l  d e l i v e r y  of 

s e r v i c e s  t o  t h e  m u n i c i p a l i t i e s .  

' i  F i s c a l  c a p a c i t y .  C e r t a i n  governmental 

f u n c t i o n s ,  a l t hough  n o t  r e q u i r i n g  a  uniform approach,  may be 

imposs ib l e  t o  perform w i t h o u t  r e s o u r c e s  beyond t h e  means of  

a  p a r t i c u l a r  l o c a l i t y .  - The a c t i v i t y  may r e q u i r e  a  minimum 

nuinber o f  h i g h l y  t r a i n e d ,  And t h e r e f o r e  h i g h l y  p a i d ,  per-  . 
sonne l .  O r  it may r e q u i r e  equipment t h a t  is expens ive  t o  

a c q u i r e  and main tz in .  

iii) E f f i c i e n c y .  S o ~ e  governmental. 

s e r v i c e s  c e z n c t  be s u p ~ l i e d  wikhcut  a ininimum inves tment  

of r e sou rce s .  Th i s  minimum inves tment  may c r e a t e  a  capa- . . 
c i t y  exceeding t h e  needs  of  any p a r t i c u l a r  l o c a l i ~ ] .  I n  

such a c a s e ,  it i s  w a s t e f u l  f o r  s e p a r a t e  l o c a l i t ' i e s  and 



burdensome on t h e i r  taxpayers  t o  fund t h e  func t ion  ind iv id-  

ua l ly .  Even i f  such a c t i v i t i e s  do n o t  c o s t  a  g r e a t  d e a l  

of money, it i s  s e n s i b l e  t o  avoid any needless  expense. 

i v )  Equal i ty .  I f  a  p a r t i c u l a r  ope ra t ion  

i s  l e f t  t o  l o c a l  government, t h e  q u a l i t y  of performance may 

depend on t h e  wealth of  t h e  l o c a l i t y .  C i t i z e n s  o f  poorer 
, . 

r eg ions  could be denied s e r v i c e s  a v a i l a b l e  t o  r i c h e r  a reas .  

I n  such a  case ,  much may be s a i d  f o r  e n t r u s t i n g  t h e  a c t i v i t y  

t o  a l e v e l  of government f i n a n c i a l l y  a b l e  t o  provide equal  

s e r v i c e s .  This  suppor t s  au thor i z ing  t h e  Commonwealth t o  

set s tandards  and provide t h e  necessary f i s c a l  support  t h a t  

enables  t h e  m u n i c i p a l i t i e s  t o  a s s u r e  equal ized  se rv ice .  

V )  P o l i t i c a l  c o n t r o l .  Some a c t i v i t i e s  

may be s o  important  t o  each l o c a l i t y  t h a t  t h e  l o c a l  c i t i z e n s  

have a  r i g h t  t o  demand t h a t  t h e  people r e spons ib le  f o r  ca r ry -  

- i ng  o u t  those  a c t i v i t i e s  be p o l i t i c a l l y  accountable  t o  t h e  ; 

community. I f  t h e  v o t e r s  d i r e c t l y  e l e c t  t hose  r e spons ib le  

f o r  t h e  a c t i v i t i e s ,  o r  i f  those  r e spons ib le  r e p o r t  d i r e c t l y  

t o  l o c a l l y  e l e c t e d  o f f i c i a l s ,  t h e  l i k e l i h o o d  of responsiveness  

t o  t h e  ccmibunity inc reases .  Some a c t i v i t i s s ,  indeed,  cannot be 

co~ldcz ted  without  popclar  p a r t i c i p a t i o n .  The l i k e l i h o o d  of t h i s  

p a r t i c i p a t i o n  i n c r e a s e s  i f ' i n d i v i d u a l s  b e l i e v e  they  can have an 

impact upon government p r a c t i c e .  The e x i s t e n c e  of l o c a l  govern- 

ments may encourage t h a t  b e l i e f .  



A multitude of government functions might be 

measured against the five general factors listed above 

to determine their appropriateness for assignment to local 

governments in the Commonwealth. Appendix A of this briefing 

paper examines 20 functions of governm'ent and summarizes how 

thosefunetlons are typically performed in the United States, 

how they are currently performed in the Marianas, and how 

the above five factors suggest that the function should be 

performed in the new Commonwealth. Although the table 

suggests that few, if any, functional responsibilities 

require the creation of governmental subdivisions in the 

Northern Marianas, the political judgment of the delegates 

may nevertheless indicate that such units are desirable. 

c) Section 203 (c) of the Covenant 

The protection given the people of Rota and Tinian 

I by section 203(c) of the Covenant is especially pertinent 

to the question of creating (or authorizing) local govern- 

ments in the Commonwealth. As reflected in the lerislative 
21/ 

history,- section 203 (e) was designed to ensuis that the 

--- 
21/ The legislative history states: - 

It is also the intention of the parties, as 
reflected in the unanimous view of the memb.ers 
of the Marianas Political Status Commission, 
that the Northern ~ariana Islands Constitution 
provide for a distribution of the membership 
of one house of the legislature on the basis 

(Footnote continued on next! page) 



particular interests of Rota and Tinian would be recognized 

and accommodated under the new Commonwealth. Depending 

upon the decisions made at this convention, the house of 

the legislature in which Saipan, Rota and Tinian have equal 

representation is very likely to exercise significant powers 
22/ - 

of government. Through the exercise of these powers, the 

representatives of Rota and Tinian will be able to ensure 

that their communities are fairly treated, notwithstanding 

the disparity in population as compared with Saipan. Section 

203 (c) , therefore, may provide a degree of ensured participa- 

tion in the Commonwealth government for the people of Rota 

and Tinian khat minimizes (or eliminates) the need for 

creating separate political subdivisions on those islands. 

(Footnote continued) 

of appropriate considerations in addition to . 
population and in particular that the phrase 
'chartered municipalities of the Northern 
Mariana Islands' be interpreted'-to mean the 
present chartered municipalities of gota, 
Saipan and Tinian as ccnstituted at the tine 
of signature of this Covenant and any addi- 
tional future chartered municipalities that 
may be added pursuant to the terns of the 
Constitution of the Northen Xariana Islands. 

Report of the Joint Drafting Committee on the Negotiating 
History, reprinted - in S."Rep. No. 433, 94th'~ong., 1st Sess., 
p. 404 (1975). 

22/ The allocation of powers between the two houses of the - 
legislature is discussed in BRIEFING PAPER NO. 3: THE LEGIS- 
LATIVE BRANCH OF GOVERNMENT § I1 (A) (2) . 



3.  A l t e r n a t i v e s  t o  t r a d i t i o n a l  l o c a l  government 

Before reach ing  a d e c i s i o n  on t h i s  s u b j e c t ,  t h e  

Convention should cons ide r  whether a l t e r n a t i v e s  t o  t r a d i -  

t i o n a l  l o c a l  governments e x i s t  t h a t  may be more a p p r o p r i a t e  

f o r  t h e  Northern Marianas. Seve ra l  a l t e r n a t i v e s  might 

accommodate t h e  d e l e g a t e s '  d e s i r e  t h a t  t h e  Commonwealth 

government adequa te ly  s e r v e  t h e  d i s t i n c t  i n t e r e s t s  o f  t h e  

people o f  Rota, Saipan and Tin ian .  Of t h e  a l t e r n a t i v e s  

d i scus sed  below, some l end  themselves t o  c o n s t i t u t i o n a l  

t r ea tmen t ,  whi le  o t h e r s  do no t :  

s e n t a t i v e s  i n  governor ' s  c a b i n e t .  These r e p r e s e n t a t i v e s  

might be appoin ted  by t h e  governor wi th  t h e  advice  

and consent  o f  t h e  house i n  which t h e  i s l a n d s  have 

e q u a l  r e p r e s e n t a t i o n .  They would be r e s p o n s i b l e  f o r  

communicating-the views of t h e i r  communities t o  t h e  v 

h i g h e s t  l e v e l s  of  t h e  execu t ive  brqnch.and f o r  monitor- 

i c g  t h e  d e l i v e r y  of governmental pmgrams a n d ' s e r v i c e s  
9 3  / 
L ='/ - 

i n  t h e i r  a r e a .  

23/ Such a  r e p r e s e n t a t i v e  would have many of t h e  c h a r a c t e r -  - 
i s t i c s  o f  an ombudsman. A n  ombudsman i s  an o f f i c i a l  o f  
government whose job i s  t o  ove r see  government bureaucracy.  
H e  may examine c i t i z e n  compla in t s ,  i n v e s t i g a t e  t h e  govern- 
ment, c r i t i c i z e  a d m i n i s t r a t i v e  p r a c t i c e s  and even t a k e  
t h e  government t o  c o u r t .  The ombudsman i s  p r i m a r i l y  a  
mediator ;  he s e r v e s  t o  g i v e  c i t i z e n s  a  r e p r e s e n t a t i v e  
capable  o f  i n t e rven ing  i n  normal government o p e r a t i o n s  t o  
p reven t  i n j u s t i c e .  O r i g i n a l l y  a  Scandinavian i n s t i t u t i o n ,  
t h e  o f f i c e  has  seen  some use i n  t h e  United S t a t e s ,  aifd has  
been adopted i n  ~ a w a i i .  The i n s t i t u t i o n  i s  being p u t  t o  

(Footnote  cont inued on n e x t  page) 



* C*. The 

Constitution might require the appointment by the 

governor of a council consisting of members drawn 

from each of the three major islands. Such a 

council has some precedent in United States 
24/ 

history- and can be an effective means of en- . '  
suring that the views of the people of each 

island are considered at the time Commonwealth 

policy is shaped. 

(Footnote continued) 

use in an increasing number of contexts. Cappelletti, Govern- 
mental and Private Advocates for the Public Interest in Civil 
,Litigation: A Comparative Study, 73 MICH. L. REV. p. 793, 
at 844-47 (1975). 

- One variation of this alternative would allow a repre- 
sentative to be selected by the delegation from each island 
to the Commonwealth legislature. 

1 

I 
24/ In the post-Revolutionary War period, many American - 
states created governor's councils that were elected by the 
legislature or the people. Maine, Massachusetts and New 
Hampshire retain theirs; ME. CONST. Lrt. V, pt. 11, S 1; 
MASS. CONST. pt. 11, ch. I, S 111; N.H. CONST. art. 11, g 60. 
These councils were created as a check upon thp governor, 
reflecting colonial distrust of executive ~ower. Cauacils 
of this particular type, being anly one part of a plan of 
government designed to areatly weaken the execntivz; wo:lld 
presumably not be adopted uciess a very wsak executive 
branch was sought. council of State Governments, THE BOOK 
OF THE STATES 1976-1977 p. g h e  Heritage 
of the Eighteenth and Nineteenth Centuries, in THE 50 STATES 
AND THEIR LOCAL GOVERNMENTS p. 4 5  (J. Fesler ed. 1967) 
[hereinafter cited as THE 50 STATES]. 



O Establishment of Commonwealth offices on 

major islands. The understandable desire to have 

government near at hand might be met at least partially 

by requiring that the Commonwealth locate offices 

on Rota and Tinian through which governmental programs 

and 'services are administered. The use of such offices, 

perhaps in conjunction with advisory citizen groups 

in various specialized areas (such as land use, 

health services, or education), may serve to decen- 

tralize the Commonwealth government and to make it 

25/ 
more responsive to the Northern Marianas people.- 

O Regular consultation between the governor and 

the legislative delegations. The persons elected to 

the Commonwealth. legislature will be some of the 

Commonwealth's most respected and articulate leaders. 

Their duties will inevitably require familiarity with ' 
their islands' special needs and problems. Regular 

consultation betwzen the delegations from each island 

an2 the governor might provide additional zssuranee 

that local matters are considered fully by the execu- 

tive branch. Regular consultation also might increase 

cooperation between the legislative and executive 

branches of government. 

25/ Fesler, The Future of State and Local Government, in 
THE 50 STATES p. 584 n.44. 



O P e r i o d i c  r e p o r t s  by t h e  governor t o  t h e  

people  of  t h e  major i s l a n d s .  Although t h e  governor  

w i l l  p robably  t r a v e l  t o  a l l  p a r t s  o f  t h e  Commonwealth 

a t  r e g u l a r  i n t e r v a l s ,  a  requ i rement  o f  an annual  o r  

semi-annual r e p o r t  i n  person  t o  t h e  people  of  Rota,  

Gaipan and T i n i a n  might be  u s e f u l .  Such an ob l iga -  

t i o n  would s t i m u l a t e  t h e  e x e c u t i v e  branch t o  keep i t s  

a f f a i r s  i n  o r d e r  and t o  d e a l  promptly w i th  l o c a l  com- 

p l a i n t s  r ega rd ing  government programs and s e r v i c e s .  

These and s i m i l a r  a l t e r n a t i v e s  should  be  eva lua t ed  

by t h e  d e l e g a t e s  b e f o r e  adop t ing  t h o s e  models of l o c a l  govern- 

ment t r a d i t i o n a l l y  found i n  t h e  Uni ted S t a t e s .  A t h o u g h t f u l  , 

d e p a r t u r e  from p receden t  t o  m e e t  t h e  s p e c i a l  c i rcumstances  

o f  t h e  new Commonwealth and t o  p r e s e r v e  f l e x i b i l i t y  i n  t h e  

f u t u r e  may be t h e  soundes t  cou r se  o f  a c t i o n .  

B. A t t r i b u t e s  - o f  Loca l  Government 

If - the  Convention concludes  t h a t  l o c a l  i n s t i t u t i o n s  

should  e x e r c i s e  some f u n c t i o n s  o f  government w i t h i n  t h e  

Commonwealth, it may dec ide  t o  t reat  t h e  s u b j e c t  e x p r e s s l y  

i n  t h e  C o n s t i t ~ t i ~ 2 1 l .  I t  i s  p ~ ~ s s i S l e  t o  1e.qve t h e  m a t t e r  

f o r  r e s o l u t i o n  by t h e  l e g i s l a t u r e  by a s s i g n i n g  " a l l  l e g i s -  . . 
l a t i v e  power" t o  t h e  l e g i s l a t u r e  wi thout  any r e s t r i c t i o n  



on its authority to delegate particular powers to local 
2 6/ - 

municipalities. Assuming that the Convention desires 

to address the issue in the Constitution, it can either 

require the creation of local government or authorize the 

legislature to do so within the guidelines set out in the 

Constikution. In either case, the Convention must evaluate 

alternative forms of local government in order to make 

decisions with respect to the powers to be allocated to 

local government, the methods by which local institutions 

are to be created, and the supervision to be preserved 

for the Commonwealth government. 

1. Powers 

There are at least six approaches that the Conven- 

tion may take in allocating powers to localities. They vary 

in the scope of powers permitted, in the degree of Common- 

wealth supervision they require, and in their efficiency. * 

a) No express grant of .power (or permissive 
grant) 

If the Constitution does not*expressly address the 

issue of local authority or uses permissivs language, the 

legislature will have complete discrei;i~n rej6liii:lg the pc;.jsrs 

of local officials. Conseitutional silence or permissive 

26/ This method of allocating legislative power is - 
discussed in BRIEFING PAPER NO. 3: THE LEGISLATIVE 
BRANCH OF GOVERNMENT 5 I1 (A) (1) . 



language a l s o  pe rmi t s  t h e  l e g i s l a t u r e  t o  e x e r c i s e  a s  much 

supe rv i so ry  c o n t r o l  a s  it d e s i r e s ,  wh i l e  l e a v i n g  open a l l  

o p t i o n s  a s  t o  t h e  a c t u a l  powers e x e r c i s e d  by l o c a l  o f f i c i a l s .  

American expe r i ence  i l l u s t r a t e s  t h e  d i s advan t ages  of  t h i s  

approach.  S t a t e  governments w i t h  a b s o l u t e  power ove r  

' l o c a l i t i e s  have behaved a r b i t r a r i l y  on occas ion .  

For example, du r ing  t h e  n i n e t e e n t h  c e n t u r y ,  t h e  l e g i s l a t u r e s  

of Alabama and Tennessee abo l i shed  -- on paper -- t h e  c i t i e s  

of Mobile and Memphis, r e s p e c t i v e l y .  Indeed,  t h e  d e s i r e  t o  

avo id  t h e  abuses  of t h i s  deg ree  o f  s t a t e  c o n t r o l  ove r  l o c a l i -  

t i e s  o r i g i n a t e d  t h e  movement t o  t r e a t  t h e  s u b j e c t  o f  l o c a l  
27/ - 

governmenk i n  s t a t e  c o n s t i t u t i o n s .  

b )  Power ove r  l i s t e d  f u n c t i o n s  s u b j e c t  
t o  o v e r r i d e  by g e n e r a l  law 

A second a l t e r n a t i v e  would c o n s t i t u t i o n a l l y  l i s t  

t h e  f u n c t i o n s  t h a t  l o c a l  governments may e x e r c i s e ,  bu t  would 

a u t h o r i z e  t h e  l e g i s l a t u r e  t o  supersede  by law any e x e r c i s e  

or' t h e  l i s t e d  f i lnc t ions .  T h i s  approach would- p r even t  

l o c a l i t i e s  f r o n  e x e r c i s i n g  dny f u n c t i o n s  o t h e r  t han  t h o s e  

l i s t e d  and would pe rmi t  f u l l  s u p e r v i s j o n  by t h e  Commonwealth. 

No s t z - t e  i~ t he  3 n i t s d  S t akes  hz s  used t h i s  apprsach.  

27/ R ichards ,  The He r i t age  of  t h e  E igh t een th  and Nine teen th  - 
C e n t u r i e s ,  i n  THE 50 STATES D. 6 7 .  C o n n e c t i c u t ' s  c o n s t i t u t i o n  - - 

prov ides  an  example of  language g i v i n g  complete d i s c r e t i o n  t o  
t h e  s t a t e :  "The g e n e r a l  assembly s h a l l  by g e n e r a l  law d e l e g a t e  
such l e g i s l a t i v e  a u t h o r i t y  a s  from t i m e  t o  t i m e  it deems appro- 
p r i a t e  t o  . . . p o l i t i c a l  s u b d i v i s i o n s . "  CONN. C NST. a r t .  X I  
5 1. p 



Although t h i s  k ind  of  p rov i s ion  would encourage 

f l e x i b i l i t y ,  it h a s  c e r t a i n  obvious d i sadvantages ,  espe- 

c i a l l y  i f  t h e  Convention wishes l o c a l  governments t o  

assume s e r i o u s  r e s p o n s i b i l i t i e s .  The very e x i s t e n c e  of  

l i s t e d  powers may c r e a t e  a  problem, s i n c e  any p a r t i c u l a r  

a c t i o n  c a n - b e  j u s t i f i e d  on ly  i f  t h e  l o c a l  governments can 
2 8/ - 

p o i n t  t o  some s p e c i f i c  g r a n t  of a u t h o r i t y .  F u r t h e r ,  

t h e  Commonwealth's a u t h o r i t y  t o  supersede any a c t i o n  of  

t h e  l o c a l  government might r e s u l t  i n  a tendency t o  t u r n  

t o  t h e  Commonwealth wi th  l o c a l  problems. 

c )  Power ove r  l o c a l  a f f a i r s  s u b j e c t  t o  
o v e r r i d e  bv s e n e r a l  law 

A t h i r d  a l t e r n a t i v e  empowers l o c a l  government 

t o  e x e r c i s e  " a l l  power ove r  l o c a l  a f f a i r s "  s u b j e c t  t o  gene ra l  
29/ - 

Commonwealth l a w .  Four teen s t a t e s  t a k e  t h i s  approach,  

combining i t s  g e n e r a l  language wi th  a  l i s t  of  powers in -  
8 

c luded  i n  t h e  gene ra l  g r a n t .  

A s  under t h e  second a l t e r n a t i v e ,  t h i s  p rov i s ion  

r e q ~ i r e s  t h a t  t h e  l o c a l i t y  be a b l e  t o  i n d i c a t e  an  a f f i m a -  

t i v e  g r a n t  of power ar.d p rov ides  f o r  f u l l  power of Ccmrnr~nwealth 

28/ A d i s c u s s i o n  of t h e  gene ra l  problems involved i n  us ing  - 
enumerated powers i s  conta ined  i n  B R I E F I N G  PAPER NO.  3 :  THE 
LEGISLATIVE BRANCH OF GOVERNMENT 5 I1 (A)  (1) . 
29/  F l o r i d a ' s  c o n s t i t u t i o n  prov ides  an example: "Municipali-  - 
t ies . . . may e x e r c i s e  any power f o r  municipal  purposes except  
a s  o the rwi se  provided by law." FLA. CONST. a r t .  V I I I ,  § 2 ( b ) .  
C a l i f o r n i a ,  Idaho, Maine and Wisconsin a l s o  u se  t h i s  system. 
CAL. CONST. a r t .  XI, § 5 ( a ) ;  IDAHO CONST. a r t .  X I I ,  5 ?; 
ME. CONST. a r t .  V I I I ,  p t .  11, § 1; WIS. CONS?. a r t  X I ,  § 3 .  



supervision. The use of a general term such as "local 

affairs" reflects a broader grant of power, however, and 

obviously envisions active local, governments. The defini- 

tion of subjects properly classed as "local affairs" may 

generate some uncertainty and difficulty. The courts are 
3 o/ - 

inclined to read the phrase narrowly, but its reach is 

not clear. 

d) Exercise of all legislative power 
subject to override by general law 

A different approach permits local government 

to act unless it is in some manner divested of power. The 

constitutional provision could authorize local government 

to exercise "all legislative power, except as limited by 

the Constitution or general laws." The Model State Consti- 
31/ 32/ 

t u t i o n  and the American Municipal ~ssociation recommend 
33/ - 

this appr~ach, which is used by at least seven states. 
* 

30/ National Municipal Leagus, MODEL.STATE CONSTITUTION art. 
1 1  5 8.02 (Comment), p. 97 (bth rev. ed. 1968) [herein- 
after cited as MQDEL CONST.] 

31,' MODEL CONST. art. VIII, S 8.02- - 

33/ An example of this-type of provision states: "A chartered - 
governmental unit may exercise any legislative power or per- 
form any function not denied it by its charter, the Constitu- 
tion or the general laws of the state." S..D. CONST. art IX, 
§ 2. Other constitutions taking this approach are: ALAS. 
CONST. art. X, § 11; MASS. CONST, art. 11, § 6 (as amended 
by amend. 89); MO. CONST. art. VI, § 19(a); MONT. CONST. art. 
XI, S 6; N.H. CONST. pt. I, art. 39; PA. CONST. art. IX, §-2. 

s 



This "concurrent powers" formula has several 

advantages if a very active local government is desired. 

First, the courts are not forced to determine the reach of 

particular grants of power. Second, the approach of giving 

concurrent powers permits alteration by statute, thus making 

any necessary adjustments easier to achieve than under a 

system of constitutional allocation of powers that can be 

altered only by constitutional amendment. Third, the con- 

current approach creates a presumption that local government 

can act and may encourage lower levels of government to 

accept responsibility although they will still be subject 

to Commonwealth supervision. 

e) Power over listed functions without 
override 

A fifth alternative grants specified powers to 

local government without any authority in the Commonwealth to 
* 

supersede the exercise of these powers. This approach is 
34/  - 

used in the state of Illinois. Unlike the second alterna- 

tjve discussed abcve, local governments would be supreme 

with respect tc the powers listed. This alternative shares 

many of the -disadvantages of =he sceond alteriiative, Further- 

more, additional ambiguity results because the listed powers 

are assigned exclusively to the local government units. 

34/  ILL. CONST. art. VII, 5 7. - 



If it is unclear whether a particular action is permitted 

under the powers listed, neither the Commonwealth nor the 

local government can be sure of its power to act. 

f) Power over local affairs without 
override 

. . Six states permit at least some local governments 

this approach, local government is sovereign with respect to 

local affairs. The difficulties of definition present under 

the fourth alternative remain, although flexibility is some- 

what greater under this approach, and the risk of restrictive 

: judicial interpretation is somewhat less. Local authority 

is enhanced under this approach, but a substantial uncertainty 

exists as to the dividing line between state and local areas 

of competencs. At the fringes of "local affairs," neither r 

level of government can be sure of its powers to act. 

2. Structure 

The Convention nay desire to examine possible con- 

stitntionai provisions relating to the forinal structure of 
- 

local government through which its authorized powers are 

exercised. This discussion examines two such provisions. 

35/ For example, the Kansas constitution states: "Cities - 
are hereby empowered to determine their local affairs and 
government . . . ." E;AN. CONST. art. XII, § 5(b). Colorado 
has similar provisions applicable to home-rule juri)dictions. 
COLO. CONST. art. XX, § 6. 



First, the discussion will isolate alternate procedures 

for "incorporation," the procedure whereby a particular area 

comes to be designated as a local government unit. Second, 

it will focus upon methods for the drafting of a "charter," 

the basic document that sets out the organization of a local 

government and describes its powers. 

a) Incorporation 

There are basically three alternatives for dealing 

with incorporation: (1) establish standards or procedures 

in the Constitution; (2) require the legislature to enact 

a statutory scheme for incorporation; and (3) grant the 

legislature the discretionary authority to deal with the 

question. 

Under the first alternative, the Constitution 

might provide procedures for a referendum on incorporation, . 
permitting inhabitants or property owners in an area, upon 

. 
petiticn of some proportion of the voters, to vote upon 

the question of incorporaticn. Under this approach, the 

Constitution alsc must prcvide a source of funding for 

,,.,lncj might derive from either the Common- the election. The f * . - A '  

wealth government or a special assessment upon the inhabitants 

of the region involved. If the Convention concluded that 

such elections should not be held often, it would 



have to specify standards for the frequency of such elections 

and for determining whether a partic.ular area had been 

covered in a particular election. This alternative has the 

advantage of leaving the matter up to the people most affected 

and not involving the Commonwealth government in the process 

at all.' If there is concern that the Commonwealth government 

will discriminate against particular areas, either by placing 

unfair conditions upon incorporation or by refusing it out- 

right, this approach recommends itself. It is seldom used; 

Oregon, for example, is one of the few jurisdictions that 

totally excludes the legislature from the incorporation 
3 6 /  - 

process. 

The second alternative constitutionally 

mandates the legislature to enact a statutory scheme for 

incorporation that, once enacted, will require no further 
e 

legislative action. As the foregoing discussion indicates, 

any scheze of incorporation will require decisions on nunlerous 

details, which changed circumstances may render out of date. 

This approach leaves such natters to the legisl.ature, perrnit- 

t i n g  alteration with much less difficulty than z const-itutia~al 

3 6 /  The Oregon constitution -provides: "The Legislative 
Assembly shall not enact, amend or repeal any . . . act of 
incorporation for any municipality . . . . The legal voters 
of every city and town are hereby granted power . . . ." 
ORE. CONST. art. XI, § 2. 



37/ - 
amendment. Twenty-six states utilize this approach. 

The third alternative would leave the subject of 

incorporation to the legislature. The Trust Territory cur- - - 

38/ - 
rently uses this method. Originally the only method of 

. granting incorporation, this approach fell into disfavor in 

the United States after considerable abuse in the nineteenth 
39/ - 

century. It is unclear exactly how many states use 

this method since constitutions that are silent on the 

subject may be read as giving the state total discretion. 

Delaware is one of the few states that explicitly gives 
4 o/ - 

the legislature such discretion. 

37/ ALAS. CONST. art. X, S 1; CAI,. CONST. art. XI, SS 1, 2; 
COLO. CONST. art. XIV, S 13; CONN. CONST. art. X, S 1; 
HAWAII CONST. art. VII, $ 1; IDAHO CONST. art. XII, S 1; 
ILL. CONST. art. VII, S 2; KAN. CONST. art. IX, S 1; KY. 
CONST. S 156; LA. CONST-. art. VI, pt. I, S 2; MD. CONST. 
art. XI-E, S 1; i4ICH. CONST. art. VII, S 21; XISS. CONST. . 
art. IV, S 88; MONT. CONST. art. XI, S 3; NEV. CONST. art. VIII; 
S 8; N.Y. CONST. art. IX, 5 2; N.C. CONST. art. VII, S 1; 
N.D. CONST. art. VI, S 130; OHIO CONST. art. XVIII, S 2; 
OKLA. COKST. art. XVIII, 5 1; PA. CONST. art. IX, S 1; S.C.  
CONST. art. VIII, 5 7; UTAS CONST. art. XI, § 5; VA. CONST. 
art. VII, S 2; W. VA. CONST. ar t .  VI, § 39-a; FNO. CONST. 
art. XIII, S 1. One exex~le of this type of prevision is 
"The General Assembly shall prcvide by gensral laws, for the 
organ.ization . . , cf cities and towns." Me. CaNST. art. VI, 
S 15. 

38/ TTC tit. 4, ch. 1, S 1.. - 

39/ R. Maddox & R. Fuquay, STATE AND LOCAL GOVERNMENT - 
pp. 396-97 (1975). 

40/ The Delaware constitution provid-es: "No corporation 
shall . . . be created . . . by special act . . . but the 
foregoing provisions shall not apply to municipal corpora- 
tions . . . ." DEL. CONST. art. IX, S l. * 



b) Charters 

If the Convention decides to address the question 

of incorporation in one of the ways discussed above, it will 

probably wish to do likewise with respect to the charters of 

local governments. The charters can either be written to 

Commonwealth-wide specifications or be locally drafted. 

i) Uniform charters. If the Convention 

desires to control such charters through generally applicable 

procedures, it has three basic alternatives: (1) charter 

communities by constitutional provision; (2) require classi- 

fication by the legislature; and (3) permit the legislature 

to classify and charter communities by statute. 

The first alternative classifies municipalities 

in the Constitution, using population, tax base, or some 

combination of the two. The Constitution could then provide 
I 

a single structure that all communities in each class would 

be required to adopt. Alternatively, it could provide a 

group of charters for each class cf and let the 

community selzct one by referendum. This would involve a 

great d e ~ l  of detail b e c a ~ s ~  of the necessity 02 speliinc 

out the functions and powers of all parts of several dif- 

ferent types of government. This approach requires no legis- 

lative action. Perhaps because of the extreme detail involved, 
4 I/ - 

no American jurisdiction uses it. 

41/ Kentucky's constitution classifies localities, but 
. - 

leaves the chartering to the legislature!. KY. CONST. 5 156. 



The second basic alternative is to constitution- 

ally require classification of communities by statute. This 

preserves the flexibility of a statutory -- as opposed to a 
constitutional -- classification, and retains Commonwealth . 

control over the process. The state of Maryland follows 
42 /  - 

this approach. 

The third alternative is a constitutional provi- 

sion that permits the legislature to classify and structure 

communities by statute. This allows the legislature to 

retain the power to deal individually with unique cases. 

The effect of such provisions would vest complete discretion - - 
43/  

in the legislature. Current Trust Territory law- and the 
4 4/ 

constitution of North ~ a r o l i n a  permit such discretion. 

42/  MD. CONST. art. XI-E, S §  1, 2. One variation on this - 
approach is to require the legislature to enact a statutory 
group of charters. This way of meeting the problem pre- # 

serves a local voice in the process, is mcre flexible than 
a constitutional system, and eliminates the pccsibility of 
legislative inaction. It does, however, permit the legis- 
lature to alter charters without local ~arlicipation. This 
way of sol-ving the problem is used in Fennsylvania, and, 
regarding coanties, in Utah. PA. COXST. art. IX, 5 3 ;  UTAE 
CONST. art XI, § 4 .  

43 /  TTC tit. 4 ,  ch. 1, 5 I. The discretion is - ~ e s t s d  in - 
the High Commissioner, rather than in a legislative body. 

44/  "The General Assembly shall provide for the organiza- - 
tion and government . . . of counties, cities and towns . . . 
as it may deem advisable." N.C. CONST. art VII, § 1. 



ii) Locally drafted charters. Instead 

of allowing the Commonwealth to determine the structure of 

local government by constitutional provision or statute, 

the Convention could decide to let the people within each 

community draft their own charter. Local drafting could be 

permitted for all municipalities, or limited to only certain 

areas. 

One alternative constitutionally establishes a 

process whereby a community could appoint a commission to 

draw up a proposed charter for approval by the voters. 

This approach leaves the legislature entirely out of the 
4 5/ - 

process a d  is used in Washington and Rhode Island. 

A second approach requires the legislature to 

enact a statute establishing an automatic system of this 

sort. This approach has the advantage of increased flexi- 

bility, coupled with protection against legislative inactyon. 
4 6/ - 

It is used in Maine and Hawaii. .If the Convention desires 

more Comonwzalth control over t.he process, it might require 

the legislature to enact autonoiity legislation while pernitting 

a legislative or exec:~t.ive veto cf axy charter drafted by a 

locality. Several states use this technique, among them . . 

45/ WASH. CONST. art. XI, 55 4, 10, amend. XXVIII, 5 6; - 
R.I. CONST. amend. XXVIII. 

46/ ME. CONST. art. VIII, pt. 11, 5 1; HAWAII CONST. art. - 
VII, 5 2. 



47/  
Oklahoma ( v e t o  by governor)- and C a l i f o r n i a  ( v e t o  by 

- - 

4 8 /  - 
l e g i s l a t u r e ) .  

F i n a l l y ,  t h e  Convention may wish t o  permi t  ( b u t  

n o t  r e q u i r e )  t h e  l e g i s l a t u r e  t o  e n a c t  l o c a l  d r a f t i n g  l e g i s -  

l a t i o n .  This  approach would prov ide  t i m e  f o r  t h e  Commonwealth 

t o  a c q u i r e . e x p e r i e n c e  i n  municipal  government and t o  work o u t  

a  comprehensive p l a n  f o r  l o c a l  government t h a t  r e f l e c t s  t h e  

need f o r  c o l l a b o r a t i o n  and s h a r i n g  of f u n c t i o n s  between t h e  

d i f f e r e n t  l e v e l s  o f  government. This  t echnique ,  u n l i k e  pro- 

v i s i o n s  t h a t  e i t h e r  exclude t h e  l e g i s l a t u r e  e n t i r e l y  o r  f o r c e  

it t o  a c t  i n  a p a r t i c u l a r  way, p rov ides  f o r  f l e x i b i l i t y  t h a t  

may be of  p a r t i c u l a r  importance i n  t h e  e a r l y  y e a r s  of t h e  
4 9 /  - 

~ommonwealth. Such a  permiss ive  p r o v i s i o n  i s  used i n  Nevada. 

3. Revenue and f i n a n c e  

I f  t h e  convent ion dec ides  t o  a u t h o r i z e  u n i t s  of  

l o c a l  government i n  t h e  Commonwealth, it n e c e s s a r i l y  w i l l  ' . 
wish t o  d i s c u s s + s e v e r a l  r e l a t e d  i s s u e s  r ega rd ing  t h e  

f i nanc ing  o f  such governmental e n t i t i e s  and t h e i r  p r o g r a s .  

4 7 /  OKLA. CONST. a r t .  XVII3, $ 3 ( a ) .  - 
48/  CAL. CONST. a r t .  X I ,  $ 3 ( a )  : "The c h a r t e r  i s  e f f e c t i v e  - 
i f  approved wi thou t  change lay r e s o l u t i o n  o f  t h e  Leg i s l a -  
t u r e  . . . ." 
4 9 /  NEV. CONST. a r t .  8, $ 8: I' [TI he l e g i s l a t u r e  may, by - 
g e n e r a l  laws . . . permi t  . . . any c i t y  o r  town t o  frame 
. . . a  c h a r t e r  f o r  i t s  own government." 



This section of the briefing paper considers the tax powers 

of such units, limitations on their borrowing ability, 

grants-in-aid, and fiscal administration. Although some 

state constitutions deal with one or more of these subjects, 

the Convention should consider whether such detailed matters 

relating to local governments might better be left to the 

~ommonwealth legislature. 

a) Taxes 

The Convention has three principal alternatives 

with respect to the taxing powers of local government: 

(1) provide specific authority in the Constitution; 

(2) authorize broad taxing authority subject to general 
50/ - 

law; or ( 3 )  leave the matter to the legislature. 

The first alternative gives to the locality the 

authority to collect certain sorts of taxes, with heavy 

Commonwealth government involvement in the process. I 

Florida provides an example: localities are permitted to 

exact a property tax, but the constitution sets maximurr, 
51/ - 

levels, and assessrc~ent is governed by gsneral law. 

50/ Other alternatives obviously exist. The Constitu- 
7 

tlon could prohibit any,taxes by local governments, leaving 
them dependent on the Commonwealth government for the neces- 
sary funds to finance their operations. Alternatively, the 
Constitution could simply designate tax sources without 
providing for any oversight. Neither alternative is found 
in the United States, and neither seems appropriate for the 
Northern Mariana Islands. 

51/ FLA. CONST. art. VII, 55 1, 2, 4, 9. - 



This procedure would ensure some revenue for the local 

entity, while guaranteeing Commonwealth participation 

to prevent abuse. This is the method currently in force 

in the Trust Territory, with localities being free to 
52/ - 

levy certain enumerated taxes. 

The second approach permits, subject to the 

general law, local governments to levy any tax. This 

approach might lessen the need of local units to seek 

assistance from the Commonwealth, an increasingly common 
53/ - 

phenomenon in the United States. Under this scheme, 

the localities can tax what they please, except those 

items which the- Commonwealth affirmatively determines 

should be free from local taxes. Ohio utilizes this 
54/ - 

approach. 

Finally, the Convention might simply require the 

legislature to enact a statute giving localities "adequate-" 8 

taxing authority, or the legislature may be given complete 

discretion on the subject. This approach is mcst consistent 

52/ TTC tit. 4 ,  ch. 1, § 51. - 
53/ Public Administration Service, CONSTITUTIONAL STUDIES, 
K l .  3, ch. VIII, p. 42 (1955). Between 1948 and 1966, 
transfers from state to local governments increased approxi- 
mately 5008. J. Maxwell, FINALVCING STATE AND LOCAL GOVERN- 
MENTS p. 76 (1966). 

54/ After stating that "municipalities shall have authority - 
to exercise all Foyers of local self-government," the consti- 
tution provides that "[l]aws may be passed to limit the powers 
of municipalities to levy taxes and incur debts . . . " 
OHIO CONST. art XVIII, 5 8  3, 13. 



with the objective of a closely coordinated system that has 

clear lines of authority and no conflicts of jurisdiction. - 
5 5/ - 

This approach is taken in Kentucky. 

b) Debt 

Briefing Paper No. 10: Taxation and Finance 

discusses possible limitations on the Commonwealth's ability 

to borrow money. A similar need exists with respect to 
56/ - 

local government. The use of debt ceilings and tax limi- 

tations and the requirement of special authorization are 

the principal means of regulating local debt. 

i) Debt ceilings and tax limitations. 

The most common form of regulation of debt incurred by local 

government units is the debt ceiling. A debt ceiling is 

designed to protect taxpayers from an excessive tax burden 

and to prevent a locality from exceeding its fiscal capacity. 

The limit is generally expressed in terms of a percentage' 

lixitation on outstanding 'local debt in relation to the 
5 7/ - 

property tax ba.se. 

5 KP, CONST. 181: "The General Assenbly shall not 
-- 

iic~pose taxes for t;,e purposes cf any county, city, town o r  
other municipal corporation, but may, by general laws, confer 
on the proper authorities thereof, respectively, the power 
to assess and collect such taxes." 

56/ Section 606 of the Covenant imposes a 'debt limitation - 
of 10% of the assessed value of real property for all levels 
of government in the Commonwealth combined. Thus, any 
borrowing by localities will reduce the amount of borrowing 
the Commonwealth government may do. The Conventiop should 
consider this factor in deciding how much borrowing freedom 
to give localities. 

57/ E.g., IND. CONST. art. XIII, 5 1(2%); IOWA CONST. art. 
m, 5 3 5 % ) ;  WASH. CONST. art. VIII, 5 6 (1.5%); W. VA. 
CONST. art. X, 5 8 (5%). 

. . :< . .,. r 



Some s t a t e s  have r e s t r i c t e d  l o c a l  d e b t  by l i m i t i n g  
58/ - 

t h e  r a t e  of p r o p e r t y  t a x e s  used t o  s e r v i c e  t h e  d e b t .  

Th i s  r a t h e r  i n d i r e c t  form of d e b t  l i m i t a t i o n  i s  less 

p r e v a l e n t  t han  t h e  deb t - to -proper ty  r a t i o  mentioned above. 

Other  s t a t e s ,  however, have enac t ed  p r o p e r t y  t a x  l i m i t s  

f o r  local, governments b u t  have excluded d e b t  s e r v i c e  from t h e  
59/ - 

r a t e  l i m i t a t i o n s .  

E i t h e r  form o f  d e b t  c e i l i n g  p r e s e n t s  s e v e r a l  

d i f f i c u l t i e s .  I n  t h e  f i r s t  p l a c e ,  it may u n d e r s t a t e  a  

l o c a l i t y ' s  c a p a c i t y  t o  borrow. Because l o c a l i t i e s  t e n d  t o  

draw t h e i r  revenues  from s e v e r a l  s o u r c e s ,  t o  c a l c u l a t e  

repayment c a p a c i t y  a s  a  f u n c t i o n  o f  any s i n g l e  sou rce  i s  

l i k e l y  t o  produce an u n n e c e s s a r i l y  low f i g u r e .  I n  a d d i t i o n ,  

t h e . v e r y  s t r i n g e n c y  of  t h i s  approach l e a d s  l o c a l  a u t h o r i t i e s  

t o  c i rcumvent  i t .  One method used i s  t h e  r e s o r t  t o  borrowing 

n o t  s u b j e c t  t o  t h e  d e b t  l i m i t ,  such a s  t h e  e s t ab l i shmen t  * . 
of  " s p e c i a l  d i s t r i c t s "  w i th  t h e i r  own d e b t  l i m i t s  f o r  c a r r y i n g  

6  o/ - 
o u t  p a r t i c u l a r  purposes .  Another i s  t o  persuaGe t h e  c o u r t s  

58/ ARK, CONST. Irt. X V I ,  S 9 ( c o u n t i e s ) ;  KY. CONSY. 5 157a - 
( c o m t y  roads  and b r idge  bonds) .  

59/ FLA. CONST. a r t .  111, § 9 (b )  ; N I C H .  COIJST. a r t .  I X ,  - 
5 6; MO. CONST. a r t .  X ,  5 11 (e)  . The t h e o r y  behind t h e  
exemption i s  t h a t  a s  long  a s  a  l o c a l  government h a s  
i n c u r r e d  d e b t ,  no l e g a l  o b s t a c l e  shou ld  p r e v e n t  t h e  u se  
o f  i t s  t a x e s  t o  repay what has  been borrow&d. 

60/ See HAWAII STUDIES p. 9  n.1; F.  Michelman & T. Sandalow, - - 
MATERIALS ON GOVERNMENT I N  URBAN AREAS pp. 429-30 (1970) .  

s 



t h a t ,  C o n s t i t u t i o n  o r  n o t ,  l o c a l i t i e s  cannot  y e t  a l ong  w i t h i n  
6  1/ - 

t h e  p a r t i c u l a r  l i m i t s  imposed. Y e t  a n o t h e r  approach i s  

ad hoc c o n s t i t u t i o n a l  amendment t o  exempt p a r t i c u l a r  s o r t s  
62/ - 

of  under tak ings  from t h e  d e b t  l i m i t .  These approaches  s h a r e  

t h e  d i sadvan tage  o f  s e r v i n g  o n l y  t o  e s t a b l f s h  piecemeal  excep- 

t i o n s  t o  t h e  g e n e r a l  l i m i t ,  w i t h  l i t t l e  a t t e n t i o n  t o  t h e  

o v e r a l l  p b l i c y  o f  l i m i t a t i o n .  

ii) R e q u i r e ~ e n t  of  a u t h o r i z a t i o n .  I n  

a d d i t i o n  t o  or  i n  l i e u  o f  t h e  o t h e r  methods of  d e b t  regu la -  

t i o n ,  some s t a t e s  r e q u i r e  t h a t  l o c a l  d e b t  may be i n c u r r e d  o n l y  

when a u t h o r i z e d  by t h e  l e g i s l a t u r e  o r  popula r  referendum. The 

p a r t i c u l a r  requ i rements  vary  from s t a t e  t o  s t a t e ,  n o t  on ly  

whether t h e  l e g i s l a t u r e  or  t h e  e l e c t o r a t e  should d e c i d e  t h e  

' i s s u e ,  b u t  what v o t e  i s  needed t o  approve t h e  proposed borrowing. 

A s u b s t a n t i a l  number o f  s t a t e  c o n s t i t u t i o n s  re- 
631 - 

I q u i r e s  l e g i s l a t i v e  approva l  f o r  - any l o c a l  borrowing. 

Some s t a t e s  app ly  t h e  same r e s t r i c t i o n s  t o  l o c a l  d e b t  as 
64/ - 

are a p p l i e d  t o  s t a t e  deb t .  Other  s t a t e s  add a  referendum 

1 Se?, ~ 2 .  , Berry v .  M i l l i k e n ,  234 S.C. 518, 528,  103 - - 
S.E.2d-354, 358 (i35S-j . 

62/ Kresky, Taxa t ion  and F inance ,  i n  SALIENT ISSUES OF - 
CONSTITUTIONAL REVISION p. 145 (J. Wheeler ed .  1 9 6 1 ) .  

63/ E.g.,  ARK. CONST. a r t .  X V I ,  S 1; COLO. CONST. a r t .  X I ,  - 
§ 1; LA. CONST. a r t .  V I ,  § 34; ME. CONST. a r t .  I X ,  S 15.  

64/ E.g.,  HAWAII CONST. a r t .  V I ,  § 3; ILL .  CONST. a r t .  I X ,  § 9 .  - 
R e s t r i c t i o n s  on s t a t e ' d e b t  a r e  d i s c u s s e d  i n  BRIEFING PAPER NO. 10: 
TAXATION AND FINANCE S I I ( B )  ( 3 ) .  f 



65/ - 
r e q u i r e m e n t .  

c )  G r a n t s - i n - a i d  

Because  r e s o u r c e s  a r e  n o t  e v e n l y  d i s t r i b u t e d  

t h r o u g h o u t  t h e  Commonwealth, some l oca l i t i e s  m i g h t  n o t  b e  

a b l e  t o  d i s c h a r g e  t h e i r  f u n c t i o n a l  r e g p o n s i b i l i t i e s  i f  f o r c e d  

t o , r e l y . o n  t h e i r  own r e s o u r c e s .  S e v e r a l  a l t e r n a t i v e s  are 

a v a i l a b l e  t o  t h e  Conven t ion  i f  t h e  d e l e g a t e s  w i s h  t o  pro-  

v i d e  some a s s u r a n c e  t h a t  a l l  local  government  u n i t s  w i l l  

have  t h e  n e c e s s a r y  f u n d s  t o  per5orm t h e  d u t i e s  a s s i g n e d  

t o  them. 

F i r s t ,  t h e  C o n s t i t u t i o n  c o u l d  ea rmark  c e r t a i n  

s o u r c e s  o f  rev-enue f o r  d i v i s i o n  w i t h  t h e  m u n i c i p a l i t i e s .  

'1t c o u l d  s p e c i f y  a n  amount o r  p e r c e n t a g e  o f  t h e  d e s i g n a t e d  

f u n d s  t o  g o  t o  l o c a l i t i e s ,  o r  it c o u l d  l e a v e  t h e  m a t t e r  t o  

t h e  l e g i s l a t u r e .  Thi-s a p p r o a c h  g u a r a n t e e s  o u t s i d e  income 
66/ 
7 t o  needy  l o c a l  governments .  14ichigan u s e s  t h i s  a p p r o a c h .  g 

65/ A l a s k a  r e q u i r e s  a p p r o v a l  by t h e  l o c a l  g o v e r n i n g  body - 
and a m a j o r i t y  o f  t h o s e  q u a l i f i e d  t o  v c t e  and v o t i n g  on  -- 
t h e  q u e s t i o n .  ALAS. CONST. a r t .  I X ,  5 9 .  C o l o r z d o  r e q u i r e s  
a d o p t i o n  c f  a " l e g i s l  a t i v e  measu re"  ~ n d  a r e fe rendum,  b u t  
excepts  !lone r u l e  governrnents  f rom t h e s e  r e q u i r e n e n t s .  
COLO. C3XST. a r t .  X I ,  5 6  ( I ) ,  (3). F l o r i d a  r e u u i r e s  app;:oirsl 
by " e l e c t o r s  who are owners  o f  f r e e h o l d s "  w i t h i n  t h e  l o c a l  
j u r i s d i c t i o n .  FLA. CONST. . a r t .  V I I ,  S 1 2 .  I d a h o  r e q u i r e s  
t w o - t h i r d s  v o t e  o f  t h e  e l e c t o r a t e .  IDAHO'CONST. a r t .  V I I I ,  
S 3 .  Maryland r e q u i r e s  l e g i s l a t i v e  a p p r o v a l  and  a  
r e f e rendum.  MD. CONST. a r t .  X I - E ,  S 5. 

66/ MICH.  CONST. a r t .  I X ,  5 10:  "One-e ighth  o f  a l l  t a x e s  - 
imposed on  re ta i l e r s  on  t a x a b l e  sales . . . s h a l l  be  u s e d  
e x c l u s i v e l y  f o r  a s s i s t a n c e  t o  t o w n s h i p s ,  c i t i e s  and v i l l a g e s ,  
on  a p o p u l a t i o n  b a s i s  as p r o v i d e d  by l aw ."  



The c h i e f  d i s advan t ages  of t h i s  approach a r e  i t s  i n f l e x i -  

b i l i t y  and t h a t  t h e  degree  of  Commonwealth suppor t  i s  n o t  
67/ - ., - 

based on t h e  needs of  t h e  l o c a l i t i e s .  

A second approach i s  a  c o n s t i t u t i o n a l  p r o v i s i o n  

r e q u i r i n g  suppo r t  o f  c e r t a i n  l o c a l  governmental  a c t i v i t i e s  

" t o  ' t he  e x t e n t  necessa ry"  and a u t h o r i z i n q  c e n t r a l  o v e r s i g h t  

o f  l o c a l  a d m i n i s t r a t i o n  by t h e  Commonwealth l e g i s l a t u r e .  

Th i s  ensu re s  t h a t  l o c a l  a c t i v i t i e s  i n  which t h e  Commonwealth 

a s  a  whole has  an  i n t e r e s t  can be implemented e f f e c t i v e l y ;  

it a l s o  e n s u r e s  t h a t  funds  t r a n s f e r r e d  t o  a r e a s  i n  g r e a t e r  

need a r e  p ruden t ly  used. Minnesota u s e s  t h i s  method t o  
68/ - 

a s s i s t  m ~ n i c i p a l i t i e s  t o  b u i l d  streets.  

A t h i r d  approach could  c o n s t i t u t i o n a l l y  r e q u i r e  t h e  

Commonwealth t o  make up any s h o r t f a l l  i n  l o c a l  r e s o u r c e s ,  

s u b j e c t  t o  Commanwealth review o f  l o c a l  a c t i v i t i e s .  Although 
1 

t h i s  approach e l i m i n a t e s . a n y  f e a r  t h a t  necessa ry  l o c a l  

a c t i v i t i e s  w i l l  l a c k  fund ing ,  it h a s  obvious  d i sadvan tages .  

It s e v e r e l y  1 i m i t . s  l o c a l  autonomy tc t h e  e x t e n t  t h e  o v e r s i g h t  

a a t h o r i t y  i s  meaningful ly  e x e r c i s e d .  Converse ly ,  it 

67/ The approach has  a l l  t h e  g e n e r a l  d i s advan t ages  o f  e a r -  - 
marking which a r e  d i s c u s s e d  i n  BRIEFING PAPER NO. 10: 
TAXATION AND FINANCE § 11 ( A )  ( 4 )  . 
68/ M I N N .  CONST. a r t .  X V I ,  S 7. Th i s  s e c t i o n  p rov ides  f o r  - 
a munic ipa l  s t a t e - a i d  street system t o  be b u i l t  and admini- 
s t e r e d  by m u n i c i p a l i t i e s  " a s  s h a l l  be provided by law." 
Another p r o v i s i o n  c r e a t e s  a  munic ipa l  s t a t e - a i d  . s t r e e t  fund 
t o  be appor t ioned  " a s  provided by law" among mun, ic ipa l i t i e s .  
I d .  S 8. The " a s  provided by law" q u a l i f i c a t i o n  pe rmi t s  s t a t e  - 
r e g u l a t i o n .  



may encourage  l o c a l  i r r e s p o n s i b i l i t y  because  l o c a l  govern- 

ments may unde r t ake  p r o j e c t s  beyond t h e i r  c a p a c i t i e s  i n  

t h e  b e l i e f  t h a t  t h e  c e n t r a l  government w i l l  be r e q u i r e d  

t o  fund them. None o f  t h e  s t a t e s  i n  t h e  Uni ted  S t a t e s  

.. r e q u i r e s  t h e  l e g i s l a t u r e  t o  s u p p o r t  a l l . l o c a 1  a c t i v i t i e s ,  

w i t h  o r  w i t h o u t  review. L o u i s i a n a ' s  c o n s t i t u t i o n  a l l o c a t e s  

a  sum o f  money f o r  l o c a l  e n t i t i e s ;  i t s  d i s b r i b u t i o n ,  however, 

i s  t o  be made " a s  p rov ided  by law,"  which persumably pe rmi t s  
69/ - 

c o n d i t i o n i n g  g r a n t s  on a  c e r t a i n  l e v e l  o f  performance.  

Recognizing t h e  d i f f i c u l t i e s  i n h e r e n t  i n  s p e c i f y i n g  

t h e  f i n a n c i a l  r e l a t i o n s h i p  between t h e  Commonwealth and 

l o c a l  governments,  t h e  C o n s t i t u t i o n  might  s imply r e q u i r e  

t h e  Commonwealth t o  e n a c t  revenue s h a r i n g  l e g i s l a t i o n ,  

l e a v i n g  t h e  d e t a i l s  t o  be worked o u t  by t h e  l e g i s l a t u r e .  

A v a r i a t i o n  o f  t h i s  approach would p e r m i t  revenue s h a r i n g  

w i thou t  r e q u i r i n g  it. No s t a t e  c o n s t i t u t i o n  mandates revenue 8 

7 o/ - s h a r i n g ,  a l t hough  it i s  e x p r e s s l y  p e r m i t t e d  i n  Hawaii. Both of  

t h e s e  ~ e t h o d s  p rov ide  a h i ~ h  deg ree  o f  l e g i s l a t i v e  d i s c r e t i o n  

t h a t  may be viewed a s  a  t h r e a t  t o  l o c a l  autonomy. Such 

-- -- 

69/ LA. CONST. a r t .  V I I ,  p t .  111, 5 2 6 .  - 

70/ HAWAII CONST. a r t .  V I I ,  5 3:  "The l e g i s l a t u r e  s h a l l  - 
have t h e  power t o  a p p o r t i o n  s t a t e  revenues  among t h e  
s e v e r a l  p o l i t i c a l  s u b d i v i s i o n s . "  The s t a t u t e  implementing 
t h i s  c o n s t i t u t i o n a l  mandate g i v e s  t h e  s t a t e  c o n s i d e r a b l e  
d i s c r e t i o n  i n  f i x i n g  t h e  amounts t o  be  made a v a i l a b l e .  
HAWAII REV. STAT. tit. 1 4 ,  5 248-6. 
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f l e x i b i l i t y  may be d e s i r a b l e  i n  t h e  e a r l y  y e a r s  o f  t h e  

Commonwealth, however, when t h e  l e g i s l a t i v e  and e x e c u t i v e  

b ranches  w i l l  most l i k e l y  be engaged i n  a  c o l l a b o r a t i v e  

e f f o r t  t o  produce a  comprehensive f i n a n c i a l  p l a n  f o r  

t h e  Nor the rn  Marianas based on t r a n s i t i o n a l  s t u d i e s  now 

i n  p r o g r e s s .  

d )  F i s c a l  a d m i n i s t r a t i o n  

The C o n s t i t u t i o n  may r e q u i r e  each  l o c a l i t y  t o  

adop t  c e r t a i n  f i s c a l  p rocedures  such  a s  annua l  a u d i t s ,  

annua l  budge t s  and s p e c i a l  f i n a n c i a l  r e p o r t s .  P rov id ing  

f o r  such  s p e c i f i c s  i n  t h e  C o n s t i t u t i o n  i s  n o t  u s u a l l y  

r e g a r d e d - a s  e s s e n t i a l  and may be  coun te r -p roduc t ive .  

I n s t e a d ,  t h e  C o n s t i t u t i o n  might  r e q u i r e  t h e  l e g i s l a t u r e  t o  

e n a c t  a  s t a t u t e  s e t t i n g  s t a n d a r d s  f o r  l o c a l  f i s c a l  admini- 

s t r a t i o n .  This-  a v o i d s  t h e  dangers  o f  c o n s t i t u t i o n a l  s p e c i -  

f i c i t y  and e n s u r e s  some a p p r o p r i a t e  r e g u l a t i o n ;  it i s  used 
71/ - 

by Michigan and I l l i n o i s .  S t i l l  a n o t h e r  approach would 

p e r m i t  ( b u t  n o t  r e q u i r e )  t h e  l e g i s l a t u r e  t o  a c t  c:: t h i s  

71/ MICIZ. CONST. a r t .  I X ,  5 21: "The l e g i s l a t u r e  s h a l l  - 
~ r o v i d e  by law f o r  t h e  maintenance  o f  cn i fo rm accoan t i ng  
sys tems by u n i t s  of  l o c a l  government and t h e  a u d i t i n g  
of county  accoun t s  by competent  s t a t e  a u t h o r i t y  and o t h e r  
u n i t s  o f  government a's p rov ided  by law." 

ILL. CONST. a r t .  V I I I ,  § 4 :  "The Genera l  Assembly 
by law s h a l l  p rov ide  sys tems o f  a ccoun t i ng ,  a u d i t i n g  
and r e p o r t i n g  o f  t h e  o b l i g a t i o n ,  r e c e i p t  and use  o f  p u b l i c  
funds .  These sys tems s h a l l  be used by a l l  u n i t s  o f  l o c a l  
government and s choo l  d i s t r i c t s . "  
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s u b j e c t .  T h i s  p e r m i s s i v e  approach i s  used  i n  Ohio. 

4 .  P e r s o n n e l  

A s  d i s c u s s e d  i n  B r i e f i n g  P a p e r  N o .  2: The 

Execu t ive  Branch o f  Government, many s t a t e  c o n s t i t u t i o n s  

make some ment ion  o f  c i v i l  s e r v i c e  sys tems.  I t  i s  u n u s u a l ,  

however, f o r  l o c a l  c i v i l  s e r v i c e  sys tems  t o  b e  mentioned.  
. . 

73/ - 
New York ' s  c o n s t i t u t i o n  i s  one of t h e  few t h a t  does  s o .  

Even i f  t h e  Convention decides t o  r e g u l a t e  l o c a l  

governments i n  some r e s p e c t s ,  t h e i r  p e r s o n n e l  sys tems s h o u l d  

p robab ly  be  l e f t  f o r  l e g i s l a t i v e  t r e a t m e n t .  C o n t r o l  o f  

p e r s o n n e l  i s  s imply  one  a s p e c t  o f  t h e  power t o  perform a 

p a r t i c u l a r  f u n c t i o n ;  once t h e  powers o f  government are 

a l l o c a t e d ,  t h e  p e r s o n n e l  f u n c t i o n  s h o u l d  f o l l o w  f a i r l y  

a u t o m a t i c a l l y .  Nor d o e s  s i l e n c e  on t h i s  s u b j e c t  a p p e a r  t o  

p r o v i d e  much o f  a h i n d r a n c e  t o  c e n t r a l  c o n t r o l .  H a w a i i ,  

f o r  example, r e g u l a t e s  i t s  c o u n t i e s '  employment p o l i c i e s  : . 
q u i t e  c l o s e l y ,  d e s p i t e  t h e  b r e v i t y  o f  i t s  c o n s t i t u t i o n a l  

74/ - 
p r o v i s i o n .  

72/ O B I O  CONST. a r t .  X V I I I ,  S 13:  "Laws . . . nay r e q u i r e  -- 
r e p o r t s  from n u n i c i p a l i t i e s  a s  t~ t h e i r  f i n a n c i a l  c o n d i t i o n  . . . and mdy p r o v i d e  f ~ r  t h e  e x z n i r ~ a ~ i o n  o f  t b e  v ~ u ~ ~ - ~ e r s ,  
books and a c c o u n t s  o f  a l l  m u n i c i p a l  a u t h o r i t i e s .  . . ." 
73/ N . Y .  CONST. a r t .  V ,  § 6:  "Appoi'ntments and promot ions  i n  - 
t h e  c i v i l  s e r v i c e  o f  t h e  s t a t e  and a l l  o f  t h e  c i v i l  d i v i s i o n s  
t h e r e o f ,  i n c l u d i n g  c i t i e s  and v i l l a g e s ,  s h a l l  be 'made a c c o r d i n g  
t o  m e r i t  and f i t n e s s  t o  b e  a s c e r t a i n e d ,  as f a r  a s  p r a c t i c a b l e ,  
by e x a m i n a t i o n .  . . ." 
74/ HAWAII CONST. a r t .  X I V ,  § 1: "The employment o f  pe - 
i n  t h e  c i v i l  s e r v i c e ,  a s  d e f i n e d  by l a w ,  o f  o r  under  t h -  8 'OnS S t a t e ,  
s h a l l  b e  governed by t h e  m e r i t  p r i n c i p l e . "  The l a w s  on t h e  
s u b j e c t  are found i n  HAWAII REV.  STAT. tit. 6 ,  c h s .  76-77. 
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Conclusion 

The decisionsthat the Convention makes with respect 

to local government require the most careful consideration 

of particular needs in the Northern Marianas and a willingness 

to look critically at traditional methods and practices to 

determine whether they meet the Commonwealth's needs. The 

framework used to ensure representation of local interests 

and delivery of governmental services to local areas can be 

a cornerstone of the adaptability and efficiency of the 

Commonwealth government. Local government usually contributes 

substantially to the total cost of government, and thereby 

to the burden on the taxpayers and resources available to 

the government. If the Convention is able to devise a system 

that minimizes the financial burden while providing effectively 

for local interests-and local services, it will have passed 

one of the most formidable hurdles to a stable, capable 

Commonwealth government. 
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APPENDIX A 

DELIVERY OF GOVERNMENT SERVICES 

The t a b l e  t h a t  f o l l ows  t h i s  page summarizes 

i n fo rma t ion  w i th  r e s p e c t  t o  t h e  d e l i v e r y  o f  government ser- 

v i c e s .  I t  l i s ts  i n  t h e  f i r s t  column t h e  p r i n c i p a l  f u n c t i o n s  

t h a t  might  be  a s s i g n e d  t o  l o c a l  governments.  

The n e x t  f i v e  columns summarize t h e  a p p l i c a t i o n  o f  

t h e  f i v e  f a c t o r s  -- u n i f o r m i t y ,  f i s c a l  c a p a c i t y ,  e f f i c i e n c y ,  

e q u a l i t y  and p o l i t i c a l  c o n t r o l  -- d i s c u s s e d  a t  pp. 14-15 of t h e  

B r i e f i n g  Paper .  A "yes"  i n  one o f  t h e s e  columns means t h a t  

t h e  f a c t o r  f a v o r s  d e l i v e r y  o f  t h e  s e r v i c e  o r  enforcement of  

t h e  r e g u l a t i o n -  by t h e  Commonwealth government.  A "no" i n  one 

of  t h e s e  columns means t h a t  t h e  f a c t o r  f a v o r s  d e l i v e r y  of  

t h e  s e r v i c e  o r  enforcement  o f  t h e  r e g u l a t i o n  by a  l o c a l  

government s u b d i v i s i o n  of  t h e  Commonwealth. A "maybe" i n  one 

o f  t h e s e  columns i n d i c a t e s  t h a t  t h e r e  a r e  va ry ing  c i r cums t ances  

'a s u b s t a n t i a l  p ropo r t i on -o f  which f a v o r  v e s t i n g  o f  t h i s  

f u n c t i ~ n  i n  t h e  Commonwealth - government.  

The s even th  column e n t i t l e d  "Com!iced F a c t o r s "  sum- 

K ! z ~ ~ . z ~ s  t h e  assessment  of t h e  f i v e  p r eced ing  colunms t h a t  

d e a l  w i t h  i n d i v i d u a l  f a c t o r s .  
\ 

The n e x t  f o u r  columns, under t h e  t i t l e  "Cur ren t  

P r a c t i c e "  summarize what i s  now done i n  t h e  Nor thern  Mariana 

I s l a n d s  and t h e  p r e v a i l i n g  p r a c t i c e  i n  t h e  American s t a t e s .  

The columns e n t i t l e d  " sou rce"  c o n t a i n  numbers t h a t  r e f e r  t o  

f o o t n o t e s  s e t  o u t  on succeed ing  pages .  


