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NATURAL RESOURCES 

T h i s  b r i e f i n g  paper  d i s c u s s e s  i s s u e s  t h a t  t h e  

Convention may c o n s i d e r  concern ing  n a t u r a l  r e s o u r c e s  and 

t h e  environment.  The problems i n h e r e n t  i n  p r o t e c t i n g  and 

u s ing  t h e s e  r e s o u r c e s  d i f f e r  i n  some r e s p e c t s ,  b u t  have 

some m a t e r i a l  s i m i l a r i t y  w i t h  r e s p e c t  t o  t h e  p u b l i c  p o l i c y  

d e c i s i o n s  t o  be  made by t h e  d e l e g a t e s .  P a r t  I of t h i s  

paper  d i s c u s s e s  t h e  a p p l i c a b l e  p r o v i s i o n s  of  t h e  Covenant,  

t h e  c u r r e n t  p r o t e c t i o n  of  t h e  n a t u r a l  r e s o u r c e s  of t h e  

Nor thern  Mariana I s l a n d s ,  and g e n e r a l  p o l i c y  c o n s i d e r a t i o n s  

r e g a r d i n g  p r o t e c t i o n  of  l a n d ,  wa t e r  and a i r  r e s o u r c e s .  P a r t  

I1 e x p l o r e s  s p e c i f i c  a l t e r n a t i v e s  w i t h  r e s p e c t  t o  p u b l i c  

l a n d s ,  p r i v a t e  l a n d s ,  mar ine  r e s o u r c e s ,  and a i r  and wa t e r  

q u a l i t y .  

I. BACKGROUND AND GENERAL CONSIDERATIONS 

App l i cab l e  P r o v i s i o n s  of  t h e  Covenant 

The Covenant d e a l s  e x t e n s i v e l y  w i t h  p u b l i c  and 
I/ - 

p r i v a t e  l and  r e s o u r c e s ,  and r e f l e c t s  some broad p o l i c y  

o b j e c t i v e s  f o r  t h e  u t i l i z a t i o n  of Nor thern  Marianas r e a l  

p r o p e r t y .  These o b j e c t i v e s  r e s t r i c t  t h e  scope of a l t e r -  

n a t i v e s  a v a i l a b l e  t o  t h e  Convention and l i m i t  t h e  amount 

of l and  t o  which t h e  Nor thern  Marianas peop le  and govern- 

ment w i l l  have a c c e s s .  A s  t o  o t h e r  n a t u r a l  r e s o u r c e s ,  t h e  

1/ COVENANT TO ESTABLISH A COMMONWEALTH OF THE NORTHERN 
~ I A N A  ISLANDS a r t .  V I I I ,  55 801-06 [ h e r e i n a f t e r  c i t e d  
a s  COVENANT] . 



Covenant i s  s i l e n t .  T h i s  a f f o r d s  t h e  Convention t h e  w i d e s t  

p o s s i b l e  l a t i t u d e  i n  d e v i s i n g  c o n s t i t u t i o n a l  p r o t e c t i o n  f o r  

a i r  and wa t e r  r e s o u r c e s .  

S e c t i o n  801 of  t h e  Covenant p r o v i d e s  t h a t  a l l  

r i g h t ,  t i t l e  and i n t e r e s t  i n  r e a l  p r o p e r t y  t h a t  t h e  T r u s t  

T e r r i t o r y  government he ld  on February  15 ,  1975,  o r  t h e r e -  

a f t e r  a cqu i r ed  w i l l  be t r a n s f e r r e d  t o  t h e  Nor thern  Mariana 

I s l a n d s  government. T h i s  t r a n s f e r  must t a k e  p l a c e  no l a t e r  

t h a n  t h e  t e r m i n a t i o n  of  t h e  T r u s t e e s h i p  Agreement. 

S e c t i o n  8 0 2 ( a )  s p e c i f i e s  c e r t a i n  r e a l  p r o p e r t y  

t h a t  w i l l  be  l e a s e d  t o  t h e  Uni ted  S t a t e s :  approx imate ly  

17,799 a c r e s  on T i n i a n  I s l a n d ,  t o g e t h e r  w i t h  t h e  a d j a c e n t  
2/ - 

wate r s ;  approx imate ly  177 a c r e s  a t  Tanapag Harbor on 

Sa ipan  I s l a n d ;  and t h e  e n t i r e t y  of F a r a l l o n  d e  M e d i n i l l a  
3/ - 

I s l a n d ,  c o n s i s t i n g  of 206 a c r e s ,  w i t h  t h e  a d j a c e n t  w a t e r s .  

Pu r suan t  t o  s e c t i o n  803, t h e  l e a s e h o l d  i n t e r e s t s  of t h e  

United S t a t e s  w i l l  ex tend  f o r  a  t e r m  of 50 y e a r s ;  t h e  

Uni ted  S t a t e s  ha s  t h e  o p t i o n  t o  renew i t s  l e a s e  on a l l  o r  

2/ T i n i a n  h a s  a  t o t a l  o f  26,146 acres. - 
3/ I n  5 8 0 2 ( b ) ,  t h e  Uni ted  S t a t e s  a s s e r t e d  t h a t ,  a s  of 
February  15 ,  1975, it d i d  n o t  have t h e  i n t e n t i o n  t o  ac-  
q u i r e ,  o r  t h e  need f o r ,  any i n t e r e s t  i n  l a n d  g r e a t e r  t h a n  
t h e  l e a s e h o l d s  c o n f e r r e d  by 5 803 o r  any p r o p e r t y  add i -  
t i o n a l  t o  t h a t  d e s c r i b e d  i n  5 8 0 2 ( a ) .  



4/ - 
some o f  t h e  l a n d  f o r  a n o t h e r  50 y e a r s .  The United S t a t e s  

i s  r e q u i r e d  t o  pay t h e  r e n t a l  f e e s  f o r  t h o s e  l a n d s  w i t h i n  

t h e  f i v e - y e a r  p e r i o d  f o l l o w i n g  t h e  a p p r o v a l  o f  t h e  C o n s t i -  
5/ - 

t u t i o n .  I f  t h e  Uni ted  S t a t e s  f a i l s  t o  make t h i s  payment,  

t h e  r e n t e d  l a n d s  w i l l  r e v e r t  t o  t h e  Nor the rn  Mar ianas  govern-  
6 /  

ment . I f  t h e  Uni ted  S t a t e s  shou ld  c e a s e  t o  need t h e  l e a s e d  

p r o p e r t y  on T i n i a n ,  t h e  Nor the rn  Mar ianas  government w i l l  

have t h e  f i r s t  o p p o r t u n i t y  t o  a c q u i r e  t h e  i n t e r e s t  of  t h e  

government of t h e  Uni ted  S t a t e s  i n  such p r o p e r t y  i n  a c c o r -  
7 /  - 

dance  w i t h  Uni ted  S t a t e s  l a w .  

4/ I n  r e t u r n  f o r  t h e  f i r s t  50-year  t e r m ,  and a l so  f o r  t h e  - 
second t e r m  s h o u l d  it e x e r c i s e  i t s  o p t i o n ,  t h e  Uni ted  S t a t e s  
w i l l  pay t h e  Nor the rn  Mariana I s l a n d s  qovernment a t o t a l  of  
$19,520,600.  T h i s  amount w i l l  be a d j u s t e d  t o  r e f l e c t  t h e  
ra te  of  i n f l a t i o n  as i n d i c a t e d  by t h e  composi te  p r i c e  i n d e x  
o f  t h e  U.S. Department o f  C o m m e r c e .  

Two m i l l i o n  d o l l a r s  o f  t h e  r e n t a l  payments must be 
p l a c e d  i n  a t r u s t  f u n d ,  w i t h  t h e  income from t h e  fund 
devo ted  t o  t h e  development and maintenance  o f  a  p u b l i c  
p a r k  a t  Tanapag Harbor.  COVENANT a r t .  V I I I ,  § 8 0 3 ( d )  and 
TECHNICAL AGREEMENT REGARDING USE OF LAND TO BE LEASED BY 
THE UNITED STATES I N  THE NORTHERN MARIANA ISLANDS p t .  I ,  
11 5.B [ h e r e i n a f t e r  c i t e d  as TECHNICAL AGREEMENT]. 

5 /  - 
Uni 
d a t  

The T e c h n i c a l  Agreement p t .  I ,  11 2, p r o v i d e s  t h a t  t h e  
t e d  S t a t e s  w i l l  make payment w i t h i n  f i v e  y e a r s  o f  t h e  
e on which § §  802 and 803 of t h e  Covenant a r e  e f f e c -  

t i v e .  S e c t i o n  1 0 0 3 ( b )  of t h e  Covenant s p e c i f i e s  t h a t  
t h o s e  s e c t i o n s  w i l l  t a k e  e f f e c t  w i t h i n  130 d a y s  of  t h e  
a p p r o v a l  of t h e  Covenant and t h e  C o n s t i t u t i o n .  

6/ TECHNICAL AGREEMENT p t .  I ,  11 2.  - 

7 /  TECHNICAL AGREEMENT p t .  I ,  11 4. - 



Subsec t i ons  (d )  and (e) of  s e c t i o n  803 r e q u i r e  

t h e  Uni ted  S t a t e s  t o  l e a s e  back t o  t h e  Nor the rn  Mariana 

I s l a n d s  government f o r  one  d o l l a r  p e r  a c r e  p e r  y e a r  ap- 

p rox imate ly  6458 a c r e s  on T i n i a n  I s l a n d  and approximate ly  

4 4  a c r e s  a t  Tanapag Harbor on  Sa ipan  I s l a n d .  The u s e s  o f  

t h e s e  t r a c t s  must be compat ib le  w i t h  t h e i r  p r o j e c t e d  

m i l i t a r y  purposes .  I n  a d d i t i o n ,  t h e  Uni ted  S t a t e s  w i l l  

p e rmi t  t h e  Nor thern  Mariana I s l a n d s  government t o  u se  

w i t h o u t  c o s t  133 o f  t h e  l e a s e d  a c r e s  a t  Tanapag Harbor 
8/ - 

a s  a  park .  

S e c t i o n  8 0 4 ( a )  d i r e c t s  t h e  Uni ted  S t a t e s  govern- 

ment t o  cause  a l l  agreements  between it and t h e  T r u s t  

T e r r i t o r y  government c o n f e r r i n g  on t h e  Uni ted  S t a t e s  r i g h t s  

i n  Nor thern  Mariana I s l a n d s  r e a l t y  t o  be  t e r m i n a t e d  n o t  

l a t e r  t h a n  180 days  a f t e r  t h e  Covenant and C o n s t i t u t i o n  

a r e  bo th  approved.  A t  t h e  same t i m e ,  a l l  r i g h t ,  t i t l e  and 

i n t e r e s t  h e l d  by t h e  T r u s t  T e r r i t o r y  government i n  any l a n d  

i n  which t h e  Uni ted  S t a t e s  h a s  an i n t e r e s t  o r  which it u s e s  

w i l l  be conveyed t o  t h e  Nor thern  l~ l a r i ana  I s l a n d s  govern- 

ment. I n  t u r n ,  t h e  Commonwealth ~ o v e r n m e n t  w i l l  g u a r a n t e e  

t o  t h e  Uni ted  S t a t e s  government t h e  con t i nued  u t i l i t i z a t i o n  

of r e a l t y  t h e n  " a c t i v e l y  used"  by t h e  Uni ted  S t a t e s  " f o r  

c i v i l i a n  governmental  purposes . "  T h i s  u se  must be under 

8/ The Marianas government w i l l  a l s o  be e n t i t l e d  t o  u se  - 
San J o s e  Harbor and W e s t  F i e l d ,  b o t h  on T i n i a n ,  j o i n t l y  
w i th  t h e  Uni ted  S t a t e s .  TECHNICAL AGREEMENT p t .  11. 



t e r m s  "comparable" t o  t h o s e  c o v e r i n g  t h e  ar rangement  between 

t h e  governments o f  t h e  Uni ted  S t a t e s  and t h e  T r u s t  T e r r i t o r y  
9/  - 

a s  of  February  1 5 ,  1975. 

S e c t i o n  805 (a)  r e q u i r e s  t h e  Nor the rn  Mariana 

I s l a n d s  government t o  p e r m i t  o n l y  " p e r s o n s  of Nor the rn  

Mariana I s l a n d s  d e s c e n t "  t o  a c q u i r e  "permanent  and long- 

term i n t e r e s t s "  i n  p u b l i c  and p r i v a t e  l a n d s  d u r i n g  t h e  

25-year p e r i o d  f o l l o w i n g  t h e  t e r m i n a t i o n  o f  t h e  T r u s t e e -  

s h i p  Agreement. A f t e r  t h a t  p e r i o d ,  t h e  Nor the rn  Mariana 

I s l a n d s  government may c o n t i n u e  t o  impose such  a restr ic-  
l o /  - 

t i o n .  

S e c t i o n  8 0 5 ( b )  empowers t h e  Commonwealth t o  

l i m i t  t h e  amount o f  l a n d s  t h a t  w e r e  p u b l i c  l a n d s  on 

February  1 5 , 1 9 7 5 , t h a t  may be  h e l d  o r  owned by one pe r son .  

T h i s  s u b s e c t i o n  p e r m i t s  t h e  Commonwealth t o  s e t  a maximum 

on t h e  amount o f  former  p u b l i c  l a n d  t h a t  may be  t r a n s f e r r e d  

9/ S e c t i o n  8 0 4 ( b )  g r a n t s  Uni ted  S t a t e s  m i l i t a r y  and n a v a l  - 
a i r c r a f t  access t o  a l l  components o f  I s l e y  F i e l d  t h a t  w e r e  
deve loped  w i t h  f e d e r a l  funds  and t o  a l l  I s l e y  f a c i l i t i e s  
where a i r c r a f t  may t a k e  o f f  and l a n d .  There  c a n  b e  no re- 
s t r i c t i o n s  as t o  t h e  t i m e  when t h e  u n i t e d  S t a t e s  may u s e  
t h e s e  f a c i l i t i e s .  Nor may t h e  Nor the rn  Mariana I s l a n d s  
government c h a r g e  t h e  Uni ted  S t a t e s  f o r  i t s  use o f  I s l e y  
F i e l d ,  e x c e p t  i f  t h a t  u s e  i s  s u b s t a n t i a l .  I n  t h a t  c a s e ,  
" r e a s o n a b l e "  f e e s  may be se t  by agreement  between t h e  
governments o f  t h e  Uni ted  S t a t e s  and t h e  Nor the rn  Mariana 
I s l a n d s .  

10/ The a p p l i c a b i l i t y  of  5 8 0 5 ( a )  i s  d i s c u s s e d  i n  BRIEFING - 
PAPER NO. 1 2 :  RESTRICTIONS ON LAND ALIENATION § I I ( B )  ( 2 ) .  



t o  any i n d i v i d u a l  r e g a r d l e s s  of  who s e l l s  t h e  i n t e r e s t  
11/ - 

invo lved .  The e f f e c t  of t h i s  p r o v i s i o n  i s  t h u s  n o t  

l i m i t e d  t o  p e r m i t t i n g  t h e  impos i t i on  o f  c e r t a i n  r e s t r a i n t s  

on t r a n s f e r s  by t h e  Commonwealth. 

B. C u r r e n t  P r o t e c t i o n  o f  N a t u r a l  Resources 

P r i o r  t o  t h e  c r e a t i o n  o f  a  s e p a r a t e  government 

f o r  t h e  Nor thern  Mariana I s l a n d s ,  t h e  Department of Re-  

sou rce s  and Development was t h e  agency of  t h e  T r u s t  

T e r r i t o r y  government charged w i th  p r o t e c t i n g  n a t u r a l  
1 2 /  - - 

r e s o u r c e s .  Var ious  d i v i s i o n s  o f  t h e  Department pro-  

v ided  a  wide v a r i e t y  o f  s e r v i c e s .  The D i v i s i o n  o f  

A g r i c u l t u r e  made a g r i c u l t u r a l  su rveys ,  conducted expe r i -  

ments des igned  t o  enhance a g r i c u l t u r a l  p roduc t i on ,  recom- 

mended ways t o  r e g u l a t e  and p r e s e r v e  f o r e s t s ,  and o f f e r e d  

p l a n t  p a t h o l o g i c a l  s e r v i c e s .  

The D i v i s i o n  of  Lands and Surveys was charged w i t h  

managing t h e  p u b l i c  l a n d s  of  t h e  Northern  Marianas.  The Divi-  

s i o n ' s  r e s p o n s i b i l i t i e s  i nc luded  t h e  i d e n t i f i c a t i o n ,  u se  and 

d i s p o s i t i o n  of  l a n d s  i n  t h e  p u b l i c  domain a s  w e l l  a s  of  t h e  

m i n e r a l s  on some of  t h o s e  l ands .  I n  a d d i t i o n ,  t h e  D i v i s i o n  

surveyed and mapped l a n d ,  i n v e n t o r i e d  l and  r e s o u r c e s ,  and 

11/ T h i s  f o l l o w s  from t h e  language:  t h e  s e c t i o n  r e f e r s  t o  - 
l i m i t s  on ownership ,  n o t  s a l e s ;  and t o  " l and  which i s  - now 
p u b l i c  l a n d , "  n o t  s imply " p u b l i c  l and . "  

12/  A d e t a i l e d  d i s c u s s i o n  of  t h e  f u n c t i o n s  and o b j e c t i v e s  - 
of t h e  T r u s t  T e r r i t o r y  Department o f  Resources and Develop- 
ment i s  set  o u t  i n  T r u s t  T e r r i t o r y  o f  t h e  P a c i f i c  I s l a n d s ,  
P u b l i c  In format ion  D i v i s i o n ,  BRIEFING MATERIALS pp. 66-85 
(1974) .  



investigated and resolved disputes concerning the ownership 

of private land. Among the objectives of the Division were 

the encouragement of the development of public lands by 

means of leases, land exchanges and homesteading programs 

and the protection of Chamorro and Carolinian land rights 

by regulating leases to noncitizens. 

The conservation and development of ocean resources 

were the responsibilities of the Division of Marine Resources. 

The Division's particular objectives included fostering the 

fishing industry, training Micronesians for maritime occupa- 

tions, constructing boats and conducting research. 

The Division of Economic Development was concerned 

with stimulating economic growth while reducing the role 

of the United States government in the economic life of 

the Trust Territory. The Division encouraged exploitation 

of natural resources, growth of tourism, investment by non- 

Marianas sources of capital, and development of local means 

of production. 

During the transition to Commonwealth status, 

these functions have been assumed by the government of the 

Northern Marianas under the supervision of the resident 

commissioner. The specific agencies of the Northern 

Marianas government now responsible for the duties described 

above are the Agriculture Department, Marine Resources 



Department, O f f i c e  of  Pub l i c  Land Management, t h e  Tourism 
13/ - 

Commission and t h e  Land Commission. 

C.  General  Po l i cy  Cons idera t ions  

The broad i s s u e s  o f  p u b l i c  p o l i c y  wi th  r e s p e c t  t o  

t h e  p r o t e c t i o n  of n a t u r a l  r e sources  a r e :  f i r s t ,  t h e  e x t e n t  

t o  which n a t u r a l  r e sources  need p r o t e c t i o n ;  second, whether 

t h e  means used t o  ach ieve  adequate  p r o t e c t i o n  should f a l l  

p r i m a r i l y  i n  t h e  p u b l i c  s e c t o r  o r  i n  t h e  p r i v a t e  s e c t o r ;  and 

t h i r d ,  i f  r e s p o n s i b i l i t y  i s  t o  be p laced  on t h e  p u b l i c  sec- 

t o r ,  whether t h e  power t o  c a r r y  o u t  t h a t  r e s p o n s i b i l i t y  

should be ves t ed  i n  t h e  execu t ive  branch,  t h e  l e g i s l a t i v e  

branch o r  l o c a l  government e n t i t i e s .  

The t e r m  " n a t u r a l  r e sources"  a s  used i n  t h i s  paper 

has  a  wide scope encompassing a l l  t h e  n a t u r a l  r e sources  of 

t h e  Northern Mariana I s l a n d s .  These r e sources  may be 

c l a s s i f i e d  i n t o  t h r e e  broad types :  l and ,  water  and a i r .  

Land i s  t h e  most important  n a t u r a l  r e source  

because of i t s  s c a r c i t y  and i t s  c u l t u r a l  s i g n i f i c a n c e .  

P r o t e c t i o n  of land r e sources  nay be d i r e c t e d  a t  both 

13/ These new agenc ies  have been e s t a b l i s h e d  by t h e  r e s i d e n t  
commissioner a c t i n g  pursuant  t o  S e c r e t a r i a l  Order No. 2989, 4 1  
Fed. Reg. pp. 15892, 15893 (Apr. 15,  1976) [ h e r e i n a f t e r  c i t e d  a s  
Order 29891. The Order confer red  on him t h e  a u t h o r i t y  t o  
r eo rgan ize  t h e  government o f  t h e  Northern Mariana I s l a n d s  
upon t h e  approval  o f  t h e  Di rec to r  of  T e r r i t o r i a l  ~ f f a i r s  
i n  t h e  I n t e r i o r  Department. 



p u b l i c  and p r i v a t e  l ands  and may be concerned w i th  

s u r f a c e  r e s o u r c e s  such a s  t i l l a b l e  l and ,  sand beaches ,  

f o r e s t s  and w i l d l i f e ,  and w i th  subsu r f ace  r e s o u r c e s  such a s  

pet roleum,  n a t u r a l  g a s ,  m ine ra l s  o r  c o n s t r u c t i o n  m a t e r i a l s .  

P r o t e c t i o n  may a l s o  b e  a f f o r d e d  s p e c i f i c  u s e s  of  l and  f o r  

r e c r e a t i o n ,  pa rks  and o t h e r  p u b l i c  needs.  

Water r e s o u r c e s  a r e  t h e  second major ca t ego ry  of t h e  

Northern  Marianas n a t u r a l  r e s o u r c e s .  F r e sh  wate r  r e s o u r c e s  

a r e  impor tan t  t o  many a s p e c t s  o f  everyday l i v i n g .  Marine 

r e s o u r c e s  range  from commercial and s p o r t  f i s h i n g  t o  mine ra l s  

e x t r a c t e d  from t h e  bed o f  t h e  s e a  sur rounding  each of t h e  

i s l a n d s  o f  t h e  Commonwealth. 

The t h i r d  p r i n c i p a l  n a t u r a l  r e s o u r c e  i s  t h e  a i r .  

P r o t e c t i o n  of  t h e  q u a l i t y  o f  a i r  r e s o u r c e s  i s  g e n e r a l l y  

d i r e c t e d  a t  p u b l i c  h e a l t h  concerns ,  a l though  a i r  p o l l u t i o n  

can cause  s e r i o u s  damage t o  c rops  and t o  b u i l d i n g s  c o n s t r u c t e d  

from c e r t a i n  t y p e s  of  m a t e r i a l s .  

Some of  t h e s e  n a t u r a l  r e s o u r c e s  may need p r o t e c t i o n ,  

and o t h e r s  may no t .  The d e l e g a t e s  might  look f i r s t  t o  

immediate needs.  The demands c r e a t e d  i n  t h e  cou r se  o f  

economic growth w i l l  p l a i n l y  a f f e c t  l a n d  resources ,  and most 

economic f o r e c a s t s  p r o j e c t  s u b s t a n t i a l  l and  development i n  

t h e  coming y e a r s .  The i n e v i t a b i l i t y  of  immediate p r e s s u r e s  

on wa te r  and a i r  r e s o u r c e s  i s  n o t  s o  c l e a r .  The d e l e g a t e s  



might also look to longer term needs. Some forms of protec- 

tion are easier to accomplish if policy decisions are made 

well in advance of the projected adverse impact and if the 

administrative machinery is in place to deal with the 

problem when it arises. Protection of natural resources 

always involves a curtailment of individual rights to use 

land, water and air in ways that an unregulated economy 

would permit. The public resistance to protection of natural 

resources is generally in direct proportion to the impact 

that protection has on established economic interests. If 

ground rules for the protection of natural resources are 

established before the economic interests are created, the 

objective is accomplished at less cost and with less resis- 

tance. Therefore, if water and air resources are not in 

immediate need of protection, the delegates might consider 

appropriate measures to deal with potential future problems. 

If the Convention finds protection of one or more 

categories of natural resources to be desirable, the next 

general policy issue to be decided is whether the system of 

protection should use means available within the public 

sector or the private sector. If the public sector is used, 

the principal means of ensuring protection will be constitu- 

tional provisions, laws or regulations that prohibit or 

limit certain forms of activity. Governmental machinery 



w i l l  be used t o  moni tor  compliance w i th  t h o s e  laws,  and 

t h o s e  who do n o t  comply w i l l  be s u b j e c t  t o  c i v i l  o r  c r i m i n a l  

s a n c t i o n s .  I f  t h e  p r i v a t e  s e c t o r  i s  used,  t h e  p r i n c i p a l  

means o f  p rov id ing  p r o t e c t i o n  w i l l  be i n  t h e  form o f  economic 

i n c e n t i v e s  t o  induce  i n d i v i d u a l s ,  c o r p o r a t i o n s  and o t h e r s  

t o  conduct  t h e i r  a c t i v i t i e s  i n  a manner t h a t  w i l l  p r o t e c t  

n a t u r a l  r e sou rce s .  Tax exemptions and r e b a t e s ,  government- 

sponsored l oans ,  d i r e c t  g r a n t  payments, e l i g i b i l i t y  f o r  

government c o n t r a c t s ,  p r e f e r e n c e s  w i t h  r e s p e c t  t o  l i c e n s e s  

and pe rmi t s ,  and u s e r  c h a r g e r s  a r e  some of  t h e  t r a d i t i o n a l  

economic i n c e n t i v e s  t h a t  might  be used. 

The advantage of  r e l y i n g  on t h e  p u b l i c  s e c t o r  

i s  t h a t  t h e  government can  make p o l i c y  and implement it 

d i r e c t l y .  Uniformity can  be ach ieved  because  everyone can 

be  made t o  comply. When new needs a r i s e ,  means o f  meet ing 

them can  be implemented w i th  r ea sonab l e  promptness.  The 

d i s advan t ages  of  r e l y i n g  on t h e  p u b l i c  s e c t o r  a r e :  (1) t h e  

l a r g e  number of  government c i v i l  s e r v a n t s  needed t o  p o l i c e  

t h e  a c t i v i t i e s  o f  t h e  p r i v a t e  s e c t o r  t o  e n s u r e  compliance 

and t h e  accompanying f i n a n c i a l  burden on t h e  government; 

( 2 )  t h e  i n a b i l i t y  o f  enforcement e f f o r t s ,  even i f  l a r g e  

numbers of  government employees a r e  invo lved ,  t o  r each  a l l  

p r i v a t e  a c t i v i t y  t h a t  i s  n o t  i n  compliance; and ( 3 )  t h e  

need f o r  due p r o c e s s  o f  law i n  implementing c i v i l  and 



criminal penalties and the resulting burden on the courts 

when individuals or corporations refuse to comply and 

challenge the legality of the government's regulations. 

The advantages of relying on the private sector 

are: (1) the free market operates to secure a maximum 

amount of compliance with a minimum cost; (2) the amount 

of government intrusion into the affairs of individuals 

and corporations is minimized; (3) public resistance to 

protection of natural resources is minimized; and (4) those 

who do not act in the public interest make economic trans- 

fer payments for the benefit of those who do. The principal 

disadvantages of relying on the private sector are the lack 

of uniformity and the time lag in implementing public policy. 

Those who have the necessary economic resources to forego 

the incentives can refuse to comply with a public policy of 

protecting certain natural resources. Economic incentives 

sometimes do not reach ongoing activities, or reach them 

only at certain intervals, so that the incentives may re- 

quire a longer period of time to take effect than would 

direct government regulation. 

If the Convention decides to use the public 

sector to protect some or all of the Commonwealth's natural 

resources, then it must decide whether to vest the power to 

do so in the executive branch, the legislative branch or 



l o c a l  government.  I f  t h e  e x e c u t i v e  b ranch  i s  t o  be  p r i m a r i l y  

r e s p o n s i b l e  f o r  t h i s  f u n c t i o n ,  t h e n  t h e  Convention shou ld  

i n c l u d e  a p r o v i s i o n  d i r e c t i n q  t h e  l e g i s l a t u r e  t o  e n a c t  l e g i s -  

l a t i o n  mee t ing  c e r t a i n  s t a n d a r d s  and t o  create an  agency 
1 4 /  - 

i n  t h e  e x e c u t i v e  branch t o  be v e s t e d  w i t h  a p p r o p r i a t e  powers. 

I f  t h e  l e g i s l a t i v e  b ranch  i s  t o  have pr imary  r e s p o n s i b i l i t y  

i n  t h i s  f i e l d ,  t h e  C o n s t i t u t i o n  need o n l y  c o n t a i n  g e n e r a l  

e x h o r t a t i o n s  w i t h  r e s p e c t  t o  t h e  impor tance  o f  p r o t e c t i o n  
15/ - 

of  n a t u r a l  r e s o u r c e s .  T h i s  t y p e  of  p r o v i s i o n  (combined 
16/ 

w i t h  a g e n e r a l  g r a n t  of l e g i s l a t i v e  p o w e r )  l e a v e s  t o  t h e  

l e g i s l a t u r e  t h e  e n t i r e  t a s k  o f  c r e a t i n g  t h e  framework f o r  

governmenta l  a c t i o n  i n  t h i s  f i e l d .  I f  p r o t e c t i o n  o f  n a t u r a l  

r e s o u r c e s  are t o  be  l e f t  t o  l o c a l  governments ,  t h e n  t h i s  

power must b e  enumerated i n  t h e  c o n s t i t u t i o n a l  g r a n t  o f  

powers t o  such e n t i t i e s  o r  e lse  t h e  C o n s t i t u t i o n  must make 

1 4 /  The advan tages  and d i s a d v a n t a g e s  of  such s p e c i f i c a t i o n  - 
o f  e x e c u t i v e  b ranch  depar tments  and a g e n c i e s  i s  d i s c u s s e d  
i n  BRIEFING PAPER NO. 2 :  THE EXECUTIVE BRANCH OF GOVERN- 
MENT. 

15/ The g e n e r a l  g r a n t  of  l e g i s l a t i v e  power i s  d i s c u s s e d  i n  - 
BRIEFING PAPER NO. 3: THE LEGISLATIVE BRANCH OF GOVERNMENT 
S 11 (A) (1). 

16/ E.g. ,  M I C H .  CONST. a r t .  I V ,  § 52: - 
The c o n s e r v a t i o n  and development  o f  t h e  

n a t u r a l  r e s o u r c e s  o f  t h e  s t a te  are hereby de-  
c l a r e d  t o  b e  o f  paramount p u b l i c  concern  i n  
t h e  i n t e r e s t  o f  t h e  h e a l t h ,  s a f e t y  and g e n e r a l  
w e l f a r e  o f  t h e  peop le .  The l e g i s l a t u r e  s h a l l  
p r o v i d e  f o r  t h e  p r o t e c t i o n  o f  t h e  a i r ,  w a t e r  
and o t h e r  n a t u r a l  r e s o u r c e s  o f  t h e  s tate from 
p o l l u t i o n ,  impairment  and d e s t r u c t i o n .  



17,' 
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a g e n e r a l  g r a n t  o f  powers t o  l o c a l i t i e s .  

The c h o i c e  i n  implementing p o l i c y  w i t h  r e s p e c t  t o  

n a t u r a l  r e s o u r c e s  th rough  t h e  e x e c u t i v e  o r  l e g i s l a t i v e  

b ranches  o f  t h e  government depends on t h e  same f a c t o r s  

a s  t h e  d e l e g a t e s  w i l l  c o n s i d e r  i n  b a l a n c i n g  t h e  powers 

between t h e s e  two branches  g e n e r a l l y .  These f a c t o r s  a r e  

d e s c r i b e d  i.n B r i e f i n g  Paper  No. 2: The Execu t ive  Branch o f  

Government, and B r i e f i n g  Paper  No. 3: The L e g i s l a t i v e  

Branch o f  Government. The cho i ce  w i t h  r e s p e c t  t o  l o c a l  

government depends on whether  t h i s  i s  a  t y p e  o f  power 

a p p r o p r i a t e  f o r  l o c a l  government under  s t a n d a r d s  o f  uni-  

f o r m i t y ,  f i s c a l  c a p a c i t y ,  e f f i c i e n c y ,  e q u a l i t y  and p o l i t i c a l  

c o n t r o l .  An a n a l y s i s  o f  t h e s e  f a c t o r s  i s  set o u t  i n  

B r i e f i n g  Paper  N o .  5: Local  Government, and t h i s  a n a l y s i s  

i s  a p p l i e d  t o  f u n c t i o n s  o f  p r o t e c t i n g  n a t u r a l  r e s o u r c e s  i n  

Appendix A o f  t h a t  b r i e f i n g  paper .  

11. SPECIFIC ISSUES FOR DECISION 

T h i s  s e c t i o n  d i s c u s s e s  t h e  p r i n c i p a l  i s s u e s  and 

a l t e r n a t i v e s  w i t h  r e s p e c t  t o  p u b l i c  l a n d s ,  t h e  funds  d e r i v e d  

from p u b l i c  l a n d s ,  p r i v a t e  l a n d s ,  mar ine  r e s o u r c e s ,  and a i r  

and w a t e r  q u a l i t y .  

A. P u b l i c  Lands 

Management of t h e  p u b l i c  l a n d s  o f  t h e  Commonwealth 

w i l l  b e  one  o f  t h e  most impor t an t  d u t i e s  f a c i n g  t h e  govern- 

ment because  approx imate ly  80 p e r c e n t  o f  t h e  l a n d  i n  t h e  

i s l a n d s  f a l l s  i n t o  t h i s  c a t ego ry .  Th i s  i n c l u d e s  m i l i t a r y  

17/ These a l t e r n a t i v e s  a r e  d i s c u s s e d  i n  BRIEFING PAPER 
NO. 5: LOCAL GOVERNMENT 5 I1 (B)  (1) . 



r e t e n t i o n  l a n d s ,  which a r e  l a n d s  l e a s e d  by t h e  United S t a t e s  

from t h e  T r u s t  T e r r i t o r y  o f  t h e  P a c i f i c  I s l a n d s .  There a r e  

s e v e r a l  i s s u e s  t h a t  t h e  Convention shou ld  c o n s i d e r  on  t h e  

s u b j e c t .  F i r s t ,  i t must d e c i d e  i f  a  c o n s t i t u t i o n a l  p rov i -  

s i o n  i s  a p p r o p r i a t e .  I f  a  s p e c i f i c  p r o v i s i o n  is  t o  be  

i nc luded  i n  t h e  C o n s t i t u t i o n ,  t h e  Convention shou ld  c o n s i d e r  

whether  t o  d e a l  e x t e n s i v e l y  w i t h  e i t h e r  t h e  d i s p o s i t i o n  o r  

management o f  p u b l i c  l a n d s  and t h e  s u b s t a n t i v e  and proce-  

d u r a l  r u l e s  a p p l i c a b l e  t o  e i t h e r  o f  t h o s e  f u n c t i o n s .  T h i s  

s e c t i o n  r e v i e w s  f i r s t  t h e  l e g a l  s t a t u s  o f  p u b l i c  l a n d s  i n  

t h e  Commonwealth, t h e n  examines s e v e r a l  g e n e r a l  cons ide r a -  

t i o n s  t h a t  w i l l  a f f e c t  t h e  d e c i s i o n s  o f  t h e  Convention i n  

t h i s  a r e a ,  and f i n a l l y  sets o u t  t h e  a l t e r n a t i v e s  a v a i l a b l e  

w i t h  r e s p e c t  t o  t h e  i s s u e s  o f  d i s p o s i t i o n  and management 

of  p u b l i c  l ands .  

1. Lega l  s t a t u s  

I t  is  nece s sa ry  t o  examine t h e  c u r r e n t  and f u t u r e  

l e g a l  s t a t u s  o f  p u b l i c  l a n d s  i n  t h e  Commonwealth i n  o r d e r  

t o  p u t  i n t o  p roper  c o n t e x t  any d e c i s i o n s  t h e  Convention may 

reach .  

On December 26, 1974,  t h e  S e c r e t a r y  of t h e  I n t e r i o r  
18/ 
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i s s u e d  S e c r e t a r i a l  Order  2969, p rov id ing  f o r  t h e  t r a n s f e r  

of p u b l i c  l a n d s  i n  t h e  T r u s t  T e r r i t o r y  of t h e  P a c i f i c  I s l a n d s  

t o  " l e g a l  e n t i t i e s "  d e s i g n a t e d  by t h e  l e g i s l a t u r e s  o f  t h e  

v a r i o u s  d i s t r i c t s  o f  t h e  T r u s t  T e r r i t o r y .  The Marianas 
19/ 

D i s t r i c t  L e g i s l a t u r e  responded by p a s s i n g  a  s t a t u t e -  

18/ 40 Fed. Reg. 811 (1976) [ h e r e i n a f t e r  c i t e d  a s  Order 29691. - 
19/ MARIANA ISLANDS DIST. CODE tit. 15 ,  ch .  15.12 (Act 100- - 
1975) (1975) [ h e r e i n a f t e r  c i t e d  as M I D C ]  . 



e s t a b l i s h i n g  t h e  Mar ianas  P u b l i c  Land C o r p o r a t i o n  and d e s i g i -  

n a t i n g  it t h e  l e g a l  e n t i t y  r e q u i r e d  by Order  2969. The cor -  

p o r a t i o n  h a s  n o t  been formed, however,  s o  no t r a n s f e r  t o  it 

h a s  o c c u r r e d .  I n s t e a d ,  t i t l e  t o  t h e  p u b l i c  l a n d s  i n  t h e  

Nor the rn  Marianas i s  c u r r e n t l y  v e s t e d  i n  t h e  r e s i d e n t  com- 

m i s s i o n e r ,  p u r s u a n t  t o  S e c r e t a r i a l  Order  2989 p r o v i d i n g  f o r  
20/ - 

t h e  s e p a r a t e  a d m i n i s t r a t i o n  o f  t h e  Nor the rn  Mariana I s l a n d s .  

The Covenant r e q u i r e s  t h e  Uni ted  S t a t e s  t o  t r a n s f e r  

t h e  p u b l i c  l a n d s  i n  t h e  Commonwealth t o  t h e  government o f  t h e  

Nor the rn  Mariana I s l a n d s  no l a t e r  t h a n  t h e  e n d i n g  o f  t h e  
21/ - 

T r u s t e e s h i p  Agreement. F u r t h e r ,  it p r o v i d e s  a b a s i s  f o r  

t h e  t r a n s f e r  o f  such l a n d s  t o  t h e  government o f  t h e  Common- 
g/ 

w e a l t h  p r i o r  t o  t h e  end o f  t h e  T r u s t e e s h i p .  

20/ Order  2989 p t .  V I I ,  8 1. - 

21/ COVENANT a r t .  V I I I ,  § 801. - 

22/ T h i s  b a s i s  a r i s e s  o u t  o f  two f a c t o r s .  S e c t i o n s  802 and - 
803 o f  t h e  Covenant o b l i g e  t h e  Commonwealth t o  lease c e r t a i n  
l a n d s  t o  t h e  Uni ted  S t a t e s  under  terms t o  b e  d e f i n e d  by t h e  
T e c h n i c a l  Agreement t h a t  accompanies t h e  Covenant.  T h i s  Tech- 
n i c a l  Agreement becomes e f f e c t i v e  on t h e  date t h a t  §§ 802 and 
803 o f  t h e  Covenant come i n t o  e f f e c t .  TECHNICAL AGREEMENT p t .  I V .  

Under t h e  T e c h n i c a l  Agreement, t h e  government o f  t h e  Nor the rn  
Mariana I s l a n d s  must e x e c u t e  t h e  lease t o  t h e  U n i t e d  S t a t e s -  " imme-  
d i a t e l y  upon r e q u e s t , "  and t h e  Uni ted  S t a t e s  must make i t s  re- 
q u e s t  w i t h i n  f i v e  y e a r s  o f  t h e  e f f e c t i v e  d a t e  o f  § §  802 and 803. 
Both p a r t i e s '  o b l i g a t i o n s  are t h u s  t i e d  s o l e l y  t o  t h e  e f f e c t i v e  
d a t e s  o f  g g  802 and 803.  TECHNICAL AGREEMENT p t .  I ,  11 2. 

S e c t i o n  1 0 0 3 ( b )  o f  t h e  Covenant p r o v i d e s  t h a t  t h e s e  s e c t i o n s  
become e f f e c t i v e  no l a t e r  t h a n  180 days  a f t e r  t h e  C o n s t i t u t i o n  o f  
t h e  Nor the rn  Mariana I s l a n d s  i s  approved.  S e c t i o n  202 o f  t h e  
Covenant p r o v i d e s  t h a t  t h e  C o n s t i t u t i o n  w i l l  b e  deemed approved 
s i x  months a f t e r  i t s  submiss ion  t o  t h e  P r e s i d e n t  o f  t h e  Uni ted  
S t a t e s ,  u n l e s s  s o o n e r  approved o r  d i sapproved .  I n  o t h e r  words,  
t h e  o b l i g a t i o n  o f  t h e  government o f  t h e  Nor the rn  Mariana I s l a n d s  

[Foo tno te  c o n t i n u e d  on n e x t  page]  
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t o  execu t e  a  l e a s e  "immediately" and t h e  running of  t h e  f i ve -yea r  
p e r i o d  d u r i n g  which t h e  Uni ted  S t a t e s  may e x e r c i s e  i t s  o p t i o n  
bo th  w i l l  commence no l a t e r  t h a n  one y e a r  a f t e r  t h e  C o n s t i t u t i o n  
i s  submi t ted  f o r  approva l ,  assuming no d i s a p p r o v a l .  

Assuming no untoward d e l a y s ,  t h e  C o n s t i t u t i o n  w i l l  be  sub- 
m i t t e d  a t  some t i m e  i n  1977, and t h e  r i g h t s  and d u t i e s  o f  t h e  
p a r t i e s  w i l l  t h u s  come i n t o  f o r c e  i n  1978. A l l  o f  t h i s  w i l l  
happen whether o r  n o t  any " l e g a l  e n t i t y "  l i k e  t h e  Marianas Land 
Corpora t ion  e v e r  beg in s  t o  f u n c t i o n .  I f  t h e  government o f  t h e  
Northern  Mariana I s l a n d s  i s  l e g a l l y  incompetent  t o  t a k e  t i t l e  
t o  t h e  p u b l i c  l a n d s  u n t i l  t h e  end o f  t h e  T r u s t e e s h i p ,  t h e  United 
S t a t e s  h a s  n o t  r e c e i v e d  a  f i ve -yea r  o p t i o n  a t  a l l .  S ince  t h e  
o p t i o n  may beg in  t o  run  i n  1978, i f  no a u t h o r i t y  capab l e  o f  
e x e c u t i n g  t h e  l e a s e  w i l l  e x i s t  f o r  c e r t a i n  u n t i l  t h e  end of  t h e  
T r u s t e e s h i p ,  t h e n  t h e  Uni ted  S t a t e s  may n o t  be  a b l e  t o  e x e r c i s e  
i t s  o p t i o n  w i t h i n  t h e  s p e c i f i e d  f i v e  y e a r s .  Th is  appea r s  c o n t r a r y  
t o  t h e  i n t e n t  of  t h e  d r a f t e r s  of  t h e  Covenant. I t  i s  much more 
r ea sonab l e  t o  see i n  t h e s e  p r o v i s i o n s  an assumption t h a t  t h e  
government o f  t h e  Northern  Mariana I s l a n d s  i t s e l f ,  p r i o r  t o  t h e  
end o f  t h e  T r u s t e e s h i p ,  w i l l  be a b l e  t o  t a k e  t i t l e  t o  t h e  l a n d s  
invo lved ,  and i n  t u r n  execu t e  t h e  l e a s e s  t o  t h e  United S t a t e s .  

Th i s  conc lus ion  i s  f o r t i f i e d  by t h e  comment of  t h e  D r a f t i n g  
Committee t o  § 803 o f  t h e  Covenant. That  comment r e a d s :  

It  i s  unders tood  t h a t  t h e  government o f  t h e  
Northern Mariana I s l a n d s  may e x e r c i s e  i t s  
o b l i g a t i o n s  and r i g h t s  under  t h i s  A r t i c l e  
through a  l e g a l  e n t i t y  e s t a b l i s h e d  t o  
r e c e i v e  and h o l d  p u b l i c  l a n d s  i n  t r u s t  f o r  
t h e  peop le  o f  t h e  Northern  Mariana I s l a n d s .  

Repor t  of  t h e  J o i n t  D r a f t i n g  Committee on t h e  N e g o t i a t i n g  H i s t o r y ,  
re r i n t e d  a t  S. Rep. No. 94-433, 94th  Cong., 1st Ses s .  p. 404 *- 

Thi s  conc lu s ion  i s  f o r t i f i e d  by t h e  comment of  t h e  D r a f t i n g  
Committee t o  § 803 of  t h e  Covenant. That  comment r eads :  

I t  i s  unders tood t h a t  t h e  Government o f  t h e  
Northern  Mariana I s l a n d s  may e x e r c i s e  i t s  
o b l i g a t i o n s  and r i g h t s  under  t h i s  A r t i c l e  
through a  l e g a l  e n t i t y  e s t a b l i s h e d  t o  
r e c e i v e  and h o l d  p u b l i c  l a n d s  i n  t r u s t  f o r  
t h e  people  o f  t h e  Northern  Mariana I s l a n d s .  

2 
His to ry ,  r e p r i n t e d  a t  S. Rep. No. 94-433, 94th  Cong., 1st 
Sess .  p. 404 (1975). The clear i n f e r e n c e  i s  t h a t  t h e  
Northern  Marianas need no t  set up such an e n t i t y  t o  exer -  
cise i t s  o b l i g a t i o n a n d  r i g h t s ,  a l t hough  t h e  o b l i g a t i o n s  
a t  l e a s t  i nvo lve  b e i n g  a b l e  t o  r e c e i v e  t i t l e  t o  t h e  l a n d s  
t o  b e  l e a s e d  s o  a s  t o  pe rmi t  t h e  execu t ion  o f  t h e  l e a s e .  



No such t r a n s f e r ,  however, can  be  made a t  t h e  

p r e s e n t  t i m e .  The on ly  e x i s t i n g  mechanism f o r  a  t r a n s f e r  o f  

l a n d s  is  Order  2969. Tha t  o r d e r  r e q u i r e s  t h e  d i s t r i c t  

l e g i s l a t u r e  t o  d e s i g n a t e  a  t r a n s f e r e e ,  which it i s  h a s  done 

i n  t h e  P u b l i c  Land Corpo ra t i on  b i l l .  Because t h e  Marianas 

Land Corpo ra t i on ,  a l though  a u t h o r i z e d ,  h a s  n o t  been formed 

and because  no o t h e r  l e g a l  e n t i t y  has  been a u t h o r i z e d ,  

t h e r e  i s  c u r r e n t l y  no e n t i t y  i n  t h e  Nor thern  Marianas t o  

which t h e  p u b l i c  l a n d s  can be t r a n s f e r r e d .  I f  no th ing  i s  done,  

t h e r e f o r e ,  t h e  r e s i d e n t  commissioner w i l l  r e t a i n  t h e  p u b l i c  

l a n d s  u n t i l  t h e  end o f  t h e  T r u s t e e s h i p .  

2. Genera l  c o n s i d e r a t i o n s  

There  a r e  a  number o f  g e n e r a l  d e c i s i o n s  o r  con- 

s i d e r a t i o n s  t h a t  shou ld  p recede  t h e  Conven t ion ' s  d e l i b e r a -  

t i o n s  w i t h  r e s p e c t  t o  t h e  d i s p o s i t i o n  and management o f  

p u b l i c  l ands .  These a r e :  d e s i g n a t i o n  o f  an  e n t i t y  t o  

r e c e i v e  p u b l i c  l a n d s  i n  t h e  i n t e r i m  p e r i o d  b e f o r e  t h e  

T r u s t e e s h i p  ends;  t h e  u t i l i t y  o f  a  c o n s t i t u t i o n a l  p r o v i s i o n  

w i t h  r e s p e c t  t o  p u b l i c  l a n d s ;  and t h e  g e n e r a l  s o c i a l  and 

economic f a c t o r s  t h a t  w i l l  a f f e c t  t h e  subs t ance  o f  such a  

p r o v i s i o n .  Fo r  convenience ,  t h e s e  f a c t o r s  a r e  d i s c u s s e d  

i n  t h i s  s e c t i o n  and t h e  s p e c i f i c  a l t e r n a t i v e s  w i t h  r e s p e c t  

t o  t h e  subs t ance  of a  c o n s i t u t i o n a l  p r o v i s i o n  a r e  se t  o u t  

i n  t h e  f o l l o w i n g  two s e c t i o n s .  

a )  I n t e r i m  t r a n s f e r  of p u b l i c  l a n d s  

The Convention can  a s s u r e  t h e  i n t e r i m  t r a n s f e r  o f  

t h e  p u b l i c  l a n d s  by means o f  a  s chedu l e  t o  t h e  



2 3/ 
constitution- that either organizes the Marianas Land Corpora- 

tion as the "legal entity," under Order 2969 or designates 
24/ - 

another entity in its stead. Since Order 2969 requires 
25/ - - - 

the transfer of land as soon as its conditions are met, 

taking either action would mean that the land would be under 

immediate control of some Marianan body at the time the 

Constitution becomes effective. This in turn means that the 

Constitution may set public land policy to the extent the 

Convention wishes. 

b) Utility of a constitutional provision 

The Convention must decide whether any aspects of 

public land policy will be treated in the Constitution. This 

is essentially a matter of the future legislature's authority 

over these lands. 

23/ A schedule is an attachment to the Constitution that - 
is not a part of any permanent provision but is an action 
by the Convention to submit a proposal to the voters for 
ratification along with the Constitution. In this respect, 
it is similar to a referendum on a proposal made by the 
Convention. 

24/ Section 505 of the Covenant permits the government of - 
the Northern Mariana Islands to alter laws of the Mariana 
Islands District. This means that the Commonwealth 
Constitution has the same effect. These steps could be 
taken by the district legislature instead of the Convention. 

25/ Order 2969, S 4 provides: "Upon request, the High 
Commissioner is authorized and directed . . . to transfer . . . 
public lands . . . . " (emphasis added) . 



~f  t h e  l e g i s l a t u r e  i s  g r a n t e d  " a l l  l e g i s l a t i v e  

power" r a t h e r  t h a n  be ing  r e s t r i c t e d  t o  enumerated powers, 

and i f  t i t l e  t o  t h e  p u b l i c  l a n d s  i s  v e s t e d  i n  an  e n t i t y  sub- 

ject t o  c o n t r o l  by t h e  government,  t h e  l e g i s l a t u r e ' s  power 

t o  r e g u l a t e  t h e  p u b l i c  l a n d s  w i l l  b e  c l e a r .  The q u e s t i o n  i s  

whe ther  t h e  Convention i s  p r epa red  t o  g i v e  t h e  l e g i s l a t u r e  

u n l i m i t e d  d i s c r e t i o n .  Any c o n s t i t u t i o n a l  p r o v i s i o n  l i m i t i n g  

t h e  l e g i s l a t u r e ' s  d i s c r e t i o n  r educes  i t s  f l e x i b i l i t y .  

R e l a t i v e l y  l i t t l e  f l e x i b i l i t y  may be  a p p r o p r i a t e ,  however, 

i f  l a n d  p o l i c y  i s  o f  g r e a t  impor tance .  

I f  t h e  Convention chooses  t o  l i m i t  t h e  l e g i s l a t u r e  

t o  enumerated powers, it w i l l  be nece s sa ry  t o  g r a n t  t o  t h e  

l e g i s l a t u r e  e x p r e s s  powers o v e r  p u b l i c  l a n d s .  If it i s  

dec ided  t o  e s t a b l i s h  t h e  Marianas Land Corpo ra t i on ,  s o  t h a t  

t i t l e  t o  t h e  l a n d  w i l l  v e s t  i n  it, a  c o n s t i t u t i o n a l  p r o v i s i o n  

may be needed t o  c l a r i f y  t h e  r e l a t i o n s h i p  between t h e  l e g i s -  

l a t u r e  and t h e  Corp o ra t i on .  

c )  P o l i c y  c o n s i d e r a t i o n s  

There  a r e  s e v e r a l  f a c t o r s  t h a t  s u g g e s t  t h a t  

t h e  Convention may wish t o  be  c a u t i o u s  i n  approach ing  t h e  

q u e s t i o n  of  t h e  C o n s t i t u t i o n ' s  t r e a t m e n t  o f  p u b l i c  l ands .  

F i r s t ,  t h e  u n c e r t a i n  s t a t e  o f  l a n d  r e c o r d s  shou ld  be  t a k e n  

i n t o  accoun t .  The u n c e r t a i n t y  w i t h  r e s p e c t  t o  boundar ies  

w i l l  make t h e  implementa t ion  o f  any p o l i c y  toward p u b l i c  



lands extremely complex. Second, public lands policy is linked 

directly to the economic development of the Northern Marianas. 

The quantity of land involved relative to the total amount 

available means that decisions regarding such land will have 

a major impact. But the small total amount of land makes 

certain that different uses will compete vigorously against 

one another. This competition will be complicated by 

uncertainties as to profitable uses. Many of the proposals 

for use of the public lands may be entirely new to the Northern 

Marianas and it may be impossible to be sure that these land 

uses are workable or practical. 

3. Disposition of public lands 

If the delegates decide to include in the Consti- 

tution specific provisions with respect to public lands, 

they should consider the alternatives with respect to both 

disposition and management of these lands. With respect to 

disposition, the Constitution may set substantive standards that 

must be met in order for any disposition of public lands by 

sale or lease to become effective; it may also provide 

procedural protections to ensure that the substantive 

standards are met. 



a) Substantive standards 

i) General restrictions. The Convention 

may wish to set general standards against which the legisla- 

ture's activities may be measured by the courts in review- 

ing challenges to legislative actions. These standards, 

it should be emphasized, would not expressly mandate or 

forbid specific actions, but would instead attempt to indi- 

cate the overall approach that will be required in the dis- 

position of public lands. If no limitations are imposed, 

the legislature will be free to take any action for which a 

majority can be mustered. 

In devising such general standards, several fac- 

tors must be kept in mind. First, decisions regarding use 

of the land will be vital to the economy of the Common- 

wealth. This suggests that commercial considerations may 

appropriately be a part of any determination regarding dis- 

position of land. Second, the economic benefits from the 

disposition of public lands will not be limited to the sale 

prices or lease rents that the government will receive. 

The Commonwealth will benefit from the jobs created by certain 

uses of land, from the training t.hat Northern Marianas workers 

employed by land users will receive, and from the taxes the 

users and the employed workers will pay. Third, there are 

uses, the monetary return from which is either hard to 



measure o r  n o n e x i s t e n t ,  b u t  which are wor thwhi le .  Agri-  

c u l t u r a l  and r e s i d e n t i a l  homesteading may f a l l  w i t h i n  t h i s  

c a t e g o r y ;  u s e  o f  l a n d  f o r  p a r k s  o r  f o r  c u l t u r a l  f a c i l i t i e s  

c e r t a i n l y  does .  

The Alaska  c o n s t i t u t i o n  p r o v i d e s  an  example o f  

a g e n e r a l  r e s t r i c t i o n  a p p l y i n g  economic s t a n d a r d s .  T h i s  

p r o v i s i o n  r e q u i r e s  t h e  development o f  c e r t a i n  r e s o u r c e s  
26/  

on t h e  " s u s t a i n e d  y i e l d  p r i n c i p l e . " -  The s u s t a i n e d  y i e l d  

p r i n c i p l e  i s  a t e c h n i c a l  concep t  used i n  c o n s e r v a t i o n  l a w ;  

it i s  d e f i n e d  as 

[Tlhe  achievement  and maintenance  of  a 
h i g h - l e v e l  a n n u a l  o r  r e g u l a r  p e r i o d i c  
o u t p u t  o f  t h e  v a r i o u s  renewable r e s o u r c e s  
o f  l a n d  w i t h o u t  impairment  o f  t h e  pro-  
d u c t i v i t y  o f  t h e  land.27/  - 

T h i s  t y p e  o f  p r o v i s i o n  i s  d i r e c t e d  t o  non-urban u s e s  o f  ].and 

and may b e  a p p l i c a b l e  t o  t h e  Nor thern  Mar ianas .  

Another  example o f  a g e n e r a l  r e s t r i c t i o n  a p p l y i n g  

economic s t a n d a r d s  i s  p r o v i d e d  by t h e  Montana c o n s t i t u t i o n :  

26 /  ALAS. CONST. a r t .  VIII, S 4:  - 
F i s h ,  f o r e s t s ,  w i l d l i f e ,  g r a s s l a n d s ,  
and a l l  o t h e r  r e p l e n i s h a b l e  r e s o u r c e s  
be long ing  t o  t h e  S t a t e  s h a l l  be u t i l -  
i z e d ,  deve loped ,  and m a i n t a i n e d  on t h e  
s u s t a i n e d  y i e l d  p r i n c i p l e ,  s u b j e c t  t o  
p r e f e r e n c e s  among b e n e f i c i a l  u s e s .  

27/ M u l t i p l e  U s e  and S u s t a i n e d  Y i e l d  Act o f  1960,  43 - 
U.S.C. S 1415 (c) (1970) .  



Covenant pe rmi t s  such r e s t r i c t i o n s ,  and some s t a t e  c o n s t i t u -  

t i o n s  impose them. 

The c o n s t i t u t i o n s  o f  Lou i s i ana  and Nebraska f o r b i d  

a l i e n a t i o n  of  m i n e r a l  r i g h t s  i n  some o r  a l l  of  t h e  p u b l i c  

l a n d s  o f  t h o s e  s t a t e s ;  t h e  s tates  a re ,  however, p e r m i t t e d  - 

29/ - 
t o  l e a s e  such r i g h t s .  Idaho and Washington l i m i t  i n  

v a r i o u s  ways t h e  amount of  p u b l i c  l a n d  t h a t  may be  s o l d  
30/ 
- -, - 

t o  any one i n d i v i d u a l .  Other  r e s t r i c t i o n s  c u r r e n t l y  - - 
31/ 

used by t h e  s t a t e s  i n c l u d e  a requ i rement  o f  s a l e  by auct ion-  

and l i m i t a t i o n s  on t h e  amount o f  l and  t h a t  may be s o l d  i n  any 
32/ - 

one y e a r .  The Hawaiian c o n s t i t u t i o n  d e c l a r e s  c e r t a i n  

p r e f e r r e d  purposes  and r e q u i r e s  t h e  u se  of  p u b l i c  l a n d s  f o r  

t h e  development "of  farm and home ownership  on a s  widespread 
33/ 

a b a s i s  a s  p o s s i b l e  . . . . 11 - 

29/ LA. CONST. a r t .  I X ,  58 4 ,  5; NEB. CONST. a r t .  111, 5  20. - 
30/ IDAHO CONST. a r t .  I X ,  5  8: - 

[Nlot  t o  exceed one  hundred s e c t i o n s  o f  
s choo l  l a n d s  s h a l l  b e  s o l d  i n  any one  y e a r ,  
and t o  be  s o l d  i n  s u b d i v i s i o n s  o f  n o t  t o  
exceed t h r e e  hundred and twenty acres o f  
l a n d  t o  any one  i n d i v i d u a l ,  company or 
c o r p o r a t i o n .  

WASH. CONST. a r t .  X V I ,  8  4: 

NO more t h a n  one hundred and s i x t y  acres 
o f  any g r a n t e d  l a n d s  of t h e  s t a t e  s h a l l  
be o f f e r e d  f o r  sale i n  one p a r c e l  . . . . 11 

31/ IDAHO CONST. a r t .  I X ,  8  8. - 
32/ WASH. CONST. a r t .  X V I ,  5  3 .  - 
33/ HAWAII CONST. a r t .  X ,  5  5. - 



I n  most s t a t e s  t h a t  have e x t e n s i v e  p u b l i c  l a n d s ,  

d e t a i l s  o f  t h i s  s o r t  a r e  g e n e r a l l y  l e f t  t o  l e g i s l a t i o n  

because  o f  t h e  need f o r  f l e x i b i l i t y .  The c u r r e n t  uncer-  

t a i n t i e s  r e g a r d i n g  l a n d  i n  t h e  Commonwealth may make it 

d i f f i c u l t  t o  p r e d i c t  t h e  e f f e c t  o f  any p a r t i c u l a r  restr ic-  

t i o n ,  and may counse l  a g a i n s t  a t t e m p t s  t o  f i x  such restric- 

t i o n s  i n  t h e  C o n s t i t u t i o n .  

b )  P rocedu ra l  s t a n d a r d s  

i) P u b l i c i t y .  Most impor tan t  i n  any 

l i s t  o f  p r o c e d u r a l  p r o t e c t i o n s  i s  a  requ i rement  of  p u b l i c i t y .  

The Convention may wish t o  f o r b i d  any d i s p o s i t i o n  o f  l a n d  

n o t  preceded by open p u b l i c  h e a r i n g s  and ample n o t i c e  o f  t h e  

d a t e  and s u b j e c t  of  t h e  h e a r i n g s .  No t i c e  of  d i s p o s i t i o . n s  

themselves  might  a l s o  be mandated. Alaska  p rov ided  f o r  
3 4 /  - 

t h i s  s o r t  o f  s a f egua rd  i n  i t s  c o n s t i t u t i o n .  Presumably,  

pe r sons  i n  a u t h o r i t y  who might  be  tempted t o  a c t  i n  a  ques-  

t i o n a b l e  way i f  s e c r e c y  were p o s s i b l e  would f i n d  it e a s i e r  

t o  r e s i s t  t e m p t a t i o n  i f  t h e y  were r e q u i r e d  t o  t a k e  a l l  

a c t i o n s  i n  p u b l i c .  P rocedures  o f  t h i s  s o r t  would pe rmi t  

i n t e r e s t e d  c i t i z e n s  t o  o b j e c t  t o  any i l l - a d v i s e d  t r a n s a c t i o n s .  

3 4 /  ALAS. CONST. a r t .  V I I I ,  5 10:  - 

No d i s p o s a l s  o r  l e a s e s  o f  s t a t e  l a n d s ,  
o r  i n t e r e s t s  t h e r e i n ,  s h a l l  be  made 
w i t h o u t  p r i o r  p u b l i c  n o t i c e  and o t h e r  
s a f e g u a r d s  o f  t h e  p u b l i c  i n t e r e s t  a s  
may be  p r e s c r i b e d  by law. 



ii) S p e c i a l  l e q i s l a t i o n .  Another dev i ce  

t h a t  cou ld  be used i s  a  p r o h i b i t i o n  on s p e c i a l  l e g i s l a t i o n  

( o r  " s p e c i a l  ru lemaking,"  i f  t h e  l e g i s l a t u r e  i s  n o t  i n  
35/ - 

d i r e c t  c o n t r o l )  r ega rd ing  d i s p o s i t i o n  of  p u b l i c  l ands .  

General  l e g i s l a t i o n  o r  r u l e s  would a f f e c t  a l l  p u b l i c  l a n d  

s i m i l a r l y  s i t u a t e d .  S p e c i a l  l e g i s l a t i o n  would a f f e c t  on ly  

a  de s igna t ed  p a r c e l  o f  l and .  A p r o h i b i t i o n  on s p e c i a l  

l e g i s l a t i o n  and r u l e s  would make it d i f f i c u l t  t o  a c q u i r e  

l and  through s p e c i a l  i n f l u e n c e  w i t h  t h e  l e g i s l a t u r e  o r  t h e  

a d m i n i s t e r i n g  body. Hawai i ' s  c o n s t i t u t i o n  h a s  such a 

requ i rement :  

The l e g i s l a t i v e  power over  t h e  l a n d s  owned 
by o r  under t h e  c o n t r o l  of t h e  S t a t e  and 
i t s  p o l i t i c a l  s u b d i v i s i o n s  s h a l l  be exer -  
c i s e d  on ly  by g e n e r a l  laws,  e x c e p t  i n  
r e s p e c t  t o  t r a n s f e r s  t o  o r  f o r  t h e  use  of  
t h e  S t a t e ,  a  p o l i t i c a l  s u b d i v i s i o n ,  o r  
any depar tment  o r  agency t he r eo f . 36 /  - 

Such a  r e s t r i c t i o n  might  r a i s e  problems,  however, u n l e s s  

it was very  c a r e f u l l y  d r a f t e d .  The u n c e r t a i n  s t a t e  o f  l and  

ho ld ings  i n  t h e  Commonwealth may n o t  be c o r r e c t i b l e  wi thou t  

s p e c i a l  l e g i s l a t i o n  a f f e c t i n g  p u b l i c  l and .  One p o s s i b l e  

form of language would be: 

35/ R e s t r i c t i o n s  on s p e c i a l  laws a r e  d i s c u s s e d  i n  BRIEFING - 
PAPER NO. 3: THE LEGISLATIVE BRANCH OF GOVERNMENT § I1 ( A )  ( 2 )  (c )  . 
36/ HAWAII CONST. a r t .  X ,  S 4 .  - 



P u b l i c  land s h a l l  no t  be disposed of  
by s p e c i a l  law, except  such laws as 
a r e  r equ i r ed  t o  c o r r e c t  boundar ies ,  
s a t i s f y  claims, o r  o therwise  s e t t l e  
bona f i d e  d i spu tes .37 /  - 

iii) Planning.  Broader p rocedura l  

l i m i t a t i o n s  a r e  p o s s i b l e .  The most fa r - reach ing  would 

be a  complete ban on d i s p o s i t i o n s  of  p u b l i c  land p r i o r  

t o  l e g i s l a t i v e  approval  of a  land use p l an  f o r  t h e  e n t i r e  

Commonwealth. There i s  no d i r e c t  precedent  i n  t h e  United 
%/ 

Sta t . es  f o r  such a  p lan ,  b u t  no j u r i s d i c t i o n  i n  t h e  United 

S t a t e s  has  e v e r  had t h e  l a r g e  percen tage  of  p u b l i c  l and  t h a t  

e v e n t u a l l y  w i l l  be c o n t r o l l e d  by t h e  Northern Marianas govern- 

ment. The g r e a t  advantage of  such a  p rov is ion  i s  t h e  p r o t e c t i o n  

it  would a f f o r d  a g a i n s t  haphazard development. This  method 

of proceeding a l s o  p r e s e n t s  important  problems. Any p l an  

37/ I n  o r d e r  t o  impede t h e  manufacture of c l a ims ,  t h e  - 
prov i s ion  could a l s o  r e q u i r e  a  d e t a i l e d  s ta tement  i n  t h e  
s p e c i a l  law o r  r u l e  of  t h e  s i t u a t i o n  it purpor ted t o  
c o r r e c t .  Fu r the r ,  t h e  c o u r t s  could be empowered t o  vo id  
any law o r  r u l e  of  t h i s  s o r t  upon a  f i n d i n g  t h a t  t h e  s t a t e -  
ment of t h e  s i t u a t i o n  t o  be c o r r e c t e d  was n o t  s u b s t a n t i a l l y  
accu ra t e .  

38/ Parker  v. United S t a t e s ,  309 F. Supp. 593 ( D .  Colo. - 
1970) ,  a f f ' d ,  448 F.2d 793 (10th C i r .  .1971), in t . e rpre ted  t h e  
Wilderness A c t ,  16 U.S.C. § §  1131-36 a s  fo rb idd ing  any 
F o r e s t  S e r v i c e  use  of  "wi lderness  a r e a s , "  " p r i m i t i v e  a r e a s , "  
and " any cont iguous [non- ' p r i m i t i v e '  ] a r e a ,  a s  fo rb idd ing  any 
f o r e s t  l ands  predominantly of  w i lde rnes s  value"  (which t h e  
Act permi t s  t h e  P r e s i d e n t  t o  des igna t e  a s  " w i l d e r n e s s " ) ,  
which would so  change t h e s e  a r e a s  as t o  p rec lude  t h e  
P r e s i d e n t  from reconmiending t h i s  l and  be c l a s s i f i e d  a s  
"wi lderness"  i n  t h e  r e p o r t  t h e  Act r equ i r ed  him t o  make 
by September 3 ,  1974. Th i s ,  of course ,  i s  cons ide rab ly  
d i f f e r e n t  from holding e s s e n t i a l l y  a l l  t h e  land i n  a  j u r i s -  
d i c t i o n  o u t  of any l i k e l y  use f o r  an i n d e f i n i t e  pe r iod .  



for the economic development of the Commonwealth will require 

some use of the public lands. If all such use if forbidden, 

even temporarily, economic development will necessarily be 

held back. This outcome would, of course, disappoint many 

citizens of the Commonwealth. Moreover, it would generate 

strong pressures to grant "exceptions" to the prohibition, 

or to produce a plan very quickly, without regard to its 
39/ - 

quality. To reduce pressures for haste, the Constitution 

might require approval of a plan by two separate legislative 

sessions, similar to New York's requirement for constitu- 
4 O/ - 

tional amendments. 

It may be possible, however, to realize many of 

the benefits of planning without an overall requirement. 

If whatever body is in charge of the public lands is for- 

bidden to initiate any program of disposition without a plan 

for the island on which the land is located, the Commonwealth 

39/ This latter problem could be avoided, perhaps, if the - 
Constitution set out the criteria for such a plan. It could 
require "classification" of land by a particular body, as 
does the Montana constitution: 

All public land shall be classified 
by the board of land commissioners in a 
manner provided by law. Any public land 
may be exchanged for other land, public 
or private, which is equal in value and, 
as closely as possible, equal in area. 

MONT. CONST. art. X, 5 ll(4). 

40/ N.Y. CONST. art. XIX, 5 1. - 



c o u l d  b e g i n  t o  make u s e  o f  p a r t i c u l a r  areas as e a c h  o n e  i s  

s t u d i e d .  Thus, development  o f  one  p a r t  o f  t h e  Commonwealth 

need  n o t  b e  d e l a y e d  u n t i l  a l l  areas a r e  r eady .  The g r e a t  

d i s a d v a n t a g e  o f  t h i s  approach  i s  t h e  p o s s i b l e  a b s e n c e  o f  

c o o r d i n a t i o n  between p l a n s  f o r  v a r i o u s  a r e a s .  I t  would 

s e e m ,  however,  t h a t  c a r e f u l  a d m i n i s t r a t i o n  c o u l d  overcome 

t h i s  d i f f i c u l t y .  

i v )  Enforcement .  I n  a d d i t i o n  t o  d e a l i n g  

w i t h  t h e  l e g i s l a t i o n  i t s e l f ,  t h e  Conven t ion  may wish  t o  

s p e c i f y  t h e  manner i n  which r e s t r i c t i o n s  o n  t h e  sale o f  

p u b l i c  l a n d  would be  e n f o r c e d .  T h i s  problem h a s  two a s p e c t s .  

F i r s t ,  i f  l a n d  i s  d i s p o s e d  o f  by a n o n l e g i s l a t i v e  body,  

t h e  Convent ion  may w i s h  t o  p r o v i d e  some way f o r  members of 
4 1 /  - 

t h e  p u b l i c  t o  c h a l l e n g e  t h e  l e g a l i t y  o f  t h a t  b o d y ' s  programs.  

Second, it i s  p o s s i b l e  t h a t  p a r t i c u l a r  t r a n s a c t i o n s  may b e  

41/ I t  i s  assumed t h a t  any such  body w i l l  make r u l e s  o n l y  - 
a f t e r  p u b l i c  n o t i c e  and  w i t h  a n  o p p o r t u n i t y  f o r  p u b l i c  
comment. - See  proposed  T r u s t  P o l i c y  G u i d e l i n e s ,  
Mar ianas  Land C o r p o r a t i o n :  

I n  c o n n e c t i o n  w i t h  any p r o p o s a l ,  t h e  
Members may d i r e c t  t h e  Board o f  D i r e c t o r s  
t o  g i v e  p u b l i c  n o t i c e  t o  t h e  p e o p l e  o f  a n  
open h e a r i n g  f o r  t h e  p u r p o s e  o f  comment- 
i n g  on t h e  p r o p o s a l .  

G u i d e l i n e  1 I . A . l . e . ;  

The Board o f  D i r e c t o r s  s h a l l  submi t  s u c h  
g e n e r a l  program t o  t h e  Members a t  any  
r e g u l a r  o r  s p e c i a l  m e e t i n g ,  p r o v i d e d  t h a t  
p r i o r  t o  a c t i o n  by t h e  Members, a  summary 
o f  t h e  p r o p o s a l  s h a l l  b e  p u b l i s h e d  once  
a  week f o r  two c o n s e c u t i v e  weeks i n  a  
newspaper  o f  g e n e r a l  c i r c u l a t i o n .  

G u i d e l i n e  I I .A .2 . c .  



carried out that violate the general laws or rules governing 

such transactions. 

The first issue clearly raises very serious ques- 

tions. It would involve allegations that the rulemaking 

body had violated its basic purpose. Accordingly, anything 

less than a court proceeding would seem inadequate as a 

means of enforcement. Permitting any citizen to sue in such 

cases risks a great many suits, but appears to be the only 

way to guarantee protection of the public interest. 

The second type of suit is more specific, focusing 

on particular transactions. The Constitution could explicitly 

limit enforcement to suits brought by the attorney general; or 

it could permit suits to be brought by any citizen as well 

as the attorney general. The first alternative would make 

it difficult for persons outside the government to block a 

disposition. The second alternative could lead to frivolous 

suits, brought only to extort a settlement, and might not 

permit substantial citizen involvement because even interested 

citizens may find it difficult to undertake a lawsuit of 

this nature. 

A third alternative would be to require automatic 

court review, preceded by an examination of the transaction 

and an opinion by the attorney general as to compliance with 

all legal requirements. Any citizen could be permitted 



s t a n d i n g  i n  c o u r t ,  e i t h e r  f o r  o r  a g a i n s t  t h e  d i s p o s i t i o n .  - 

The c o u r t  would be  empowered t o  c o n s i d e r  such o b j e c t i o n s  

i n  l i g h t  o f  t h e  a t t o r n e y  g e n e r a l ' s  f i n d i n g s  and t o  conduc t  

t h e  n e c e s s a r y  f a c t - f i n d i n g  t o  r e s o l v e  d i s p u t e d  p o i n t s .  

4 .  Management o f  p u b l i c  l a n d s  

Management o f  t h e  p u b l i c  l a n d s  c a n  be  t r e a t e d  i n  

t h e  C o n s t i t u t i o n  even i f  it c o n t a i n s  no p r o v i s i o n  w i t h  

r e s p e c t  t o  d i s p o s i t i o n .  

I f  it is  d e c i d e d  t o  p r o v i d e  f o r  l a n d  management 

i n  t h e  C o n s t i t u t i o n ,  t h e  Convention may wish  t o  u s e  g e n e r a l  

language i n d i c a t i n g  t h a t  a  h i g h  s t a n d a r d  of  c a r e  w i l l  be  

r e q u i r e d  i n  managing p u b l i c  l a n d s .  An example i s  g i v e n  by 

t h e  Utah c o n s t i t u t i o n ,  which i n c l u d e s  t h e  f o l l o w i n g  s e c t i o n :  

" [Tlhe  p u b l i c  l a n d s  o f  t h e  s t a t e  . . . s h a l l  b e  h e l d  i n  
4 2 /  

t r u s t  f o r  t h e  p e o p l e  . . . . II - The d i f f i c u l t y  w i t h  u s e  

o f  wording o f  t h i s  s o r t  i s  t h a t  i t s  l e g a l  e f f e c t  i s  n o t  

c l e a r .  The c o u r t s  n e c e s s a r i l y  have g r e a t  scope  t o  d e f i n e  

i t s  r e a c h ,  and may o r  may n o t  e x t e n d  it t o  a l l  s u b j e c t s  
4  3/ - 

t h e  Convention wishes  t o  c o v e r .  A g e n e r a l  p r o v i s i o n  

4 2 /  UTAH CONST. a r t .  XX, § 1. - 

4 3 /  Genera l  e x p r e s s i o n s  o f  t h i s  n a t u r e  c a r r y  w i t h  them 
c e r t a i n  c o n n o t a t i o n s  n o t  r e l e v a n t  t o  t h e  s i t u a t i o n  of  
t h e  Nor thern  Mar ianas .  For  example, l a n d  deemed t o  be  h e l d  by 
t h e  s t a t e  a s  a  " p u b l i c  t r u s t , "  a s  i n  t h e  Utah example, 
has  been r u l e d  s u b j e c t  t o  v e r y  s e v e r e  l i m i t a t i o n s  on 
a l i e n a t i o n ,  and c o n t r a s t e d  w i t h  l a n d  h e l d  f o r  s a l e .  
I l l i n o i s  Cent .  R . R .  v .  I l l i n o i s ,  1 4 6  U.S. 387 ( 1 . 8 9 2 ) .  



c o u l d  p e r m i t  t h e  l e g i s l a t u r e  t o  a c t  and ,  w i t h i n  t h e  

s p e c i f i e d  p o l i c y  g u i d e l i n e s ,  t o  u s e  wha teve r  management 

t e c h n i q u e s  seemed most e f f i c i e n t ,  f a i r  and  economica l .  

T h i s  would i n c l u d e  p l a c i n g  c o n t r o l  o f  p u b l i c  l a n d s  i n  a 

r e g u l a r  d e p a r t m e n t  o f  t h e  e x e c u t i v e  b ranch .  

An a l t e r n a t i v e  t o  g e n e r a l  p r o v i s i o n s  w i t h  r e s p e c t  

t o  management would b e  a p r o v i s i o n  s e t t i n g  up a  s p e c i a l  

l a n d  agency.  I n  A l a s k a ,  Michigan and  Wyoming, t h e r e  are 

c o n s t i t u t i o n a l  p r o v i s i o n s  t h a t  s p e c i f y  t h e  body c o n t r o l l i n g  
4  4/ - 

a l l  p u b l i c  l a n d .  H a w a i i ' s  c o n s t i t u t i o n  r e q u i r e s  t h e  

l e g i s l a t u r e  t o  e s t a b l i s h  a boa rd  o r  b o a r d s  t o  manage n a t u r a l  

r e s o u r c e s ,  a l t h o u g h  o n l y  " c o n s e r v a t i o n "  l a n d s  must b e  p l a c e d  
4 5 /  - 

under  t h e  j u r i s d i c t i o n  o f  t h e  b o a r d  o r  b o a r d s .  The 

Hawaiian Homes Commission i s  a l s o  e s t a b l i s h e d  by t h e  Hawaii  

c o n s t i t u t i o n ,  s i n c e  t h a t  document i n c o r p o r a t e s  t h e  o r i g i n a l  
4 6 /  - 

Hawaiian H o m e s  A c t .  

One approach  t o  a l a n d  management agency would 

b e  t o  r e q u i r e  t h e  l e g i s l a t u r e  t o  e s t a b l i s h  an  independen t  
4  7 /  

body, e i t h e r  t h e  Mar ianas  Land c o r p o r a t i o n -  now p r o v i d e d  

44/  ALAS. CONST. a r t .  V I I I ,  5 6 ;  MICH.  CONST. a r t .  X ,  S 5; - 
WYO. CONST. a r t .  XVIII ,  5 3. 

45/  HAWAII CONST. a r t .  X I  5 2. - 
46/  HAWAII CONST. a r t .  X I ,  5 1. - 
4 7 /  I f  t h e  C o n s t i t u t i o n  makes no men t ion  o f  p u b l i c  l a n d s  - 
a t  a l l ,  t h e  P u b l i c  Land C o r p o r a t i o n  s t a t u t e  would c o n t i n u e .  
i n  e f f e c t ,  and  t h e  l e g i s l a t i v e  and  e x e c u t i v e  b r a n c h e s  o f  
t h e  new government c o u l d  e s t a b l i s h  t h e  Mar ianas  Land Corpora-  
t i o n  under  t h e  e x i s t i n g  s t a t u t e  i f  t h e y  desired t o  do  so. 



by statute or some other similar body. Such an approach 

would appear to answer most concerns with respect 

to public land policy. Legislation like that 

for the Marianas Land Corporation would set clear parameters 

for corporate action, and would provide an organization 

that maximizes the chances that competent persons 

would be put in charge. Most important, such a corporation 

makes possible the development of considerable expertise 

in land management and a coherent long-term policy of 

land use shielded from hasty changes in response to 

political problems. Should administrative difficulties 

develop, the statute providing for the corporation can be 

amended. 

A modification of this alternative would 

require the legislature to act with respect to the public 

land only by a specified extraordinary majority of 

both houses. This would guard against changes that do 

not have broad support. 

B. Funds Derived from Public Lands - 

The funds derived from the sale or lease of public 

lands (especially the lease of land on Tinian to the United 

States) are a unique resource that may merit constitutional 

treatment because of their size and non-recurring nature. 



These funds  may need a s  much p r o t e c t i o n  from d e p l e t i o n  

f o r  unworthy purposes  a s  w i l l  t h e  l a n d s  t h a t  produced them. 

There a r e  s e v e r a l  ways t h e  C o n s t i t u t i o n  cou ld  

d e a l  w i t h  revenues  from p u b l i c  l ands :  

O p l a c e  t h e  revenues  i n  a  s p e c i a l  t r u s t  

fund,  t h e  p r i n c i p a l  o f  which would be 

main ta ined  i n t a c t  and t h e  i n t e r e s t  from 

which cou ld  be  a v a i l a b l e  f o r  a p p r o p r i a t i o n  

by t h e  l e g i s l a t u r e ;  

O p l a c e  t h e  revenues  under t h e  c o n t r o l  o f  

t h e  same agency o r  depar tment  t h a t  manages 

t h e  p u b l i c  l a n d s  w i th  r e s t r i c t i o n s  on t h e  

purposes  f o r  which t h e  revenues  could  be 

s p e n t  ( e . g . ,  t h e  improvement of  t h e  p u b l i c  

l a n d s ,  t h e  p r o t e c t i o n  of  any n a t u r a l  r e s o u r c e ,  

educa t i on ,  o r  t o  p rov ide  economic development) ;  

O use  t h e  revenues  t o  begin  a  development 

bank t h a t  could  make commercial l o a n s  

w i t h i n  t h e  Commonwealth i n  o r d e r  t o  promote 

economic development; 

O make t h e  revenues  a  p a r t  of  g e n e r a l  r evenues  

a v a i l a b l e  f o r  a p p r o p r i a t i o n  f o r  any 

purpose t h e  l e g i s l a t u r e  chooses .  



A t r u s t  fund has  s e v e r a l  advan tages .  It i s  an 

e s t a b l i s h e d  l e g a l  concep t  t h a t  would n o t  r e q u i r e  e x t e n s i v e  

d e t a i l  i n  t h e  C o n s t i t u t i o n .  Independent  t r u s t e e s  cou ld  be 

named, e i t h e r  from o u t s i d e  t h e  government o r  - e x  o f f i c i o  

(by reason  of  t h e  o f f i c e  h e l d  by t h e  i n d i v i d u a l ) ,  who cou ld  

have no d u t i e s  o t h e r  t h a n  t h e  management o f  t h e  p u b l i c  l a n d s  

revenues  and no l o y a l t i e s  o t h e r  t h a n  t o  t h e  f a i t h f u l  execu- 

t i o n  of t h e  d u t i e s  p laced  on them by t h e  C o n s t i t u t i o n .  The 

t r u s t e e s  would m a i n t a i n  accoun t i ng  r e c o r d s  showing t h e  amount 

of  p u b l i c  l and  revenues  i n  t h e i r  hands and payments made under  

t h e  terms o f  t h e  t r u s t .  The t r u s t e e s  would a lso be  r e spons i -  

b l e  f o r  i n v e s t i n g  t h e  p r i n c i p a l  amount and f o r  r e t a i n i n g  

whatever inves tment  a d v i s e r s  w e r e  n ece s sa ry  i n  t h a t  r e g a r d .  

The t e r m s  of  t h e  t r u s t  cou ld  l i m i t  t h e  k inds  of i nves tmen t s  

t h e  t r u s t e e s  w e r e  empowered t o  make. 

C o n t r o l  by an independen t  p u b l i c  agency o r  e x e c u t i v e  

branch depar tment  would make t h e  management o f  t h e  p u b l i c  l and  

revenues  m o r e  a p a r t  o f  t h e  r e g u l a r  o r g a n i z a t i o n  o f  government. 

The f u n c t i o n s  o f  p l ann ing  t h e  d i s p o s i t i o n  of p u b l i c  l a n d s  t h a t  

g e n e r a t e d  t h e  revenues  and t h e  management o f  t h e  revenues  s o  

g e n e r a t e d  would be  combined, l e a d i n g  t o  some g a i n  i n  manager ia l  

e f f i c i e n c y .  T h i s  method, however, would v e s t  c o n t r o l  o f  a  

s u b s t a n t i a l  p a r t  o f  t h e  p u b l i c  t r e a s u r y  i n  t h e  hands o f  

one  agency,  pe rhaps  making appointments  t o  t h a t  agency more 



s e n s i t i v e  and less o r i e n t e d  t o  f i n d i n g  t h e  most c a p a b l e  

managers.  

A development bank c o u l d  p u t  t h e  p u b l i c  l a n d s  

revenues  t o  work i n  t h e  Nor the rn  Mariana I s l a n d s  and assist  

i n  economic development .  A bank c o u l d  be run  i n  accordance  

w i t h  e s t a b l i s h e d  banking p r i m c i p l e s  s o  t h a t  t h e  l o a n s  made 

would p r o v i d e  i n t e r e s t  income and t h e  p r i n c i p a l  would n o t -  

be d i s s i p a t e d .  Lower r a t e s  of  i n t e r e s t  and f a v o r a b l e  repay- 

ment t e r m s  c o u l d  be  made a v a i l a b l e  t o  Nor the rn  Mar ianas  

r e s i d e n t s  ( o r  c i t i z e n s ) .  T h i s  would ass i s t  i n  m a i n t a i n i n g  

l o c a l  c o n t r o l  o f  t h e  economy and would h e l p  maximize l o c a l  

p a r t i c i p a t i o n  i n  t h e  b e n e f i t s  o f  economic development .  

C o n t r i b u t i o n  t o  t h e  g e n e r a l  r evenues  h e l d  by t h e  

p u b l i c  t r e a s u r y  v e s t s  c o n t r o l  o f  t h e s e  funds  i n  t h e  l e g i s -  

l a t u r e .  T h i s  may be p a r t i c u l a r l y  a p p r o p r i a t e  f o r  a new 

government t h a t  w i l l  r e q u i r e  s u b s t a n t i a l  amounts of  c a p i t a l  

t o  f i n a n c e  economic development.  Having t h e  revenues  from 

t h e  p u b l i c  l a n d s  a v a i l a b l e  a t  t h e  o u t s e t  may maximize growth 

and minimize dependence on f o r e i g n  c a p i t a l .  

Once t h e  d e l e g a t e s  make t h e  b a s i c  d e c i s i o n  a s  t o  

how t h e s e  revenues  are t o  be managed, more d e t a i l e d  p r o v i -  

s i o n s  w i t h  r e s p e c t  t o  t h e  s p e c i a l i z e d  methods -- a t r u s t  

fund,  a  p u b l i c  l a n d  c o r p o r a t i o n  o r  a  development  bank -- c o u l d  

be d r a f t e d .  The p r a c t i c e  of t h e  s ta tes  i s  o f  l i t t l e  h e l p  



i n  t h i s  c a s e ,  s i n c e  t h e  p r o p o r t i o n  of p u b l i c  l a n d s  w i t h i n  

them,  and  t h u s ,  t h e  r e l a t i v e  amounts  o f  money i n  q u e s t i o n ,  

we re  s m a l l e r  t h a n  i n  t . he  Commonwealth. F u r t h e r ,  t h e  

w e s t e r n  s t a t e s  i n  p a r t - i c u l a r  were  o b l i g e d  by t h e  t e r m s  

o f  t h e i r  a d m i s s i o n  t o  t h e  U n i t e d  S t a t e s  t o  u s e  t h e  income 

f o r  c e r t a i n  l a n d s  t o  s u p p o r t  s c h o o l s ,  a  r e s t r i c t i o n  t h e  

Commonwealth d o e s  n o t  face. 
4  8/ 

C.  P r i v a t e  ~ a n d s -  

A b r o a d  r a n g e  of mechanisms is  a v a i l a b l e  t o  r e g u l a t e  

t h e  e f f e c t  o f  p r i v a t e  l a n d  o w n e r s h i p  on  p u b l i c  g o a l s .  

Some o f  t h e  a l t e r n a t i v e s  p r e s e n t e d  below a r e  p h r a s e d  

i n  terms of t h e  C o n s t i t u t i o n ' s  r e q u i r i n g  t h e i r  implementa-  

t i o n .  The Conven t ion ,  however ,  c o u l d  o p t  m e r e l y  t o  a u t h o r -  

i z e  t h e  l e g i s l a t u r e  t o  a d o p t  t h e s e  a p p r o a c h e s .  

1. Eminent  domain 

The p r i n c i p a l  d i r e c t  a p p r o a c h  t o  t h e  r e g u l a t i o n  

of  p r i v a t e  l a n d  u s e  i s  c o n f e r r i n g  condemnat ion  power upon 

o n e  o r  more e x e c u t i v e  b r a n c h  a g e n c i e s  o r  d e p a r t m e n t s .  T h i s  

power c o n s i s t s  of t h e  a u t h o r i t y  t o  t a k e  t i t l e  t o ,  o r  some 

48/ Land i s  p r i v a t e l y  owned o n l y  o n  t h e  i s l a n d s  of S a i p a n ,  - 
T i n i a n  a n d  R o t a .  Land i s  g e n e r a l l y  n o t  s o l d ,  b u t  p a s s e s  
f rom o n e  g e n e r a t i o n  t o  t h e  n e x t  o f  t h e  same f a m i l y .  T h e r e  
were  o n l y  800 r e c o r d e d  t r a n s f e r s  o f  l a n d  i n  t h e  N o r t h e r n  
Mar i ana  I s l a n d s  f rom 1948  t o  1974 .  T r u s t  T e r r i t o r y  o f  t h e  
P a c i f i c  I s l a n d s ,  P u b l i c  I n f o r m a t i o n  D i v i s i o n ,  BRIEFING 
MATERIALS p .  122  ( 1 9 7 4 ) .  



49 /  - 
l e s s e r  i n t e r e s t  i n ,  p r i v a t e l y  owned land .  I n  r e t u r n ,  

t h e  owner must r e c e i v e  f a i r  compensation f o r  h i s  p r o p e r t y .  

Should t h e  Convention d e c i d e  t o  extend t h e  Common- 

w e a l t h ' s  eminent  domain power t o  t h e  p r o t e c t i o n  of  n a t u r a l  

r e s o u r c e s ,  a wide v a r i e t y  o f  s p e c i f i c  a l t e r n a t i v e s  i s  

a v a i l a b l e .  These a l t e r n a t i v e s  would vary  i n  t h e  e x t e n t  t o  

which t h e y  would impinge upon t h e  p r i v a t e  ownership and 

use  o f  l and .  

The Convention w i l l  be  f aced  w i th  t h r e e  i s s u e s  

concerning eminent  domain. F i r s t ,  t h e  d e l e g a t e s  must dec ide  

how broad t h e  g r a n t  of  eminent  domain power w i l l  be. Under 

t h e  t r a d i t i o n a l  approach,  t h e  C o n s t i t u t i o n  cou ld  a u t h o r i z e  t h e  

Northern  Marianas government. a s  an e n t i t y  t o  condemn l and .  

Th is  would permit  any e x e c u t i v e  branch agency t o  e x e r c i s e  t h e  

eminent  domain power and would permi t  maximum f l e x i b i l i t y  

t o  m e e t  f u t u r e  needs o f  t h e  government. Th i s  broad power 

might  be  q u a l i f i e d  by l i m i t i n g  t h e  e x e r c i s e  of  t h e  power 

t o  t h e  f u r t h e r a n c e  o f  a  " p u b l i c  purpose ."  T r a d i t i o n a l  p u b l i c  

49/  A l l  of t h e  s t a t e  c o n s t i t u t i o n s  con fe r  t h e  power o f  - 
eminent  domain. 

U s e  of  t h e  eminent  domain mechanism would remove l and  
from t h e  t a x  r o l l s  and impose on t h e  Northern  Marianas 
government t h e  expenses  o f  main ta in ing  t h e  l a n d  it a c q u i r e s .  
Condemning p r o p e r t y  and paying i t s  owner a  f a i r  p r i c e  f o r  
i t s  a c q u i s i t i o n ,  however, may be f a i r e r  t han  r e s t r i c t i n g  
t h e  u s e s  which t h e  owner i s  pe rmi t t ed  t o  make o f  h i s  l and  
whi le  paying him no th ing .  Use r e s t r i c t i o n s  a r e  d i s cus sed  
below i n  $ I1 ( C )  ( 2 )  . 



purposes include the taking of land for the construction 

of schools, hospitals and highways. By extending the defini- 

tion of "public purpose" to include the protection or enhance- 

ment of natural resources, the Convention would grant the 

Commonwealth the power to use eminent domain to protect 

natural 

- 
50/ - 

resources. 

The delegates may wish to be more limiting by 

granting the eminent domain power only to specified agencies 

within the executive branch whose activities logically re- 

quire that power. The Missouri constitution has embraced 

this technique, and provides, for example: 

The [conservation] commission may acquire 
by . . . eminent domain . . . all property 
necessary, useful or convenient for its 
purposes . . . .51/ 

50/ An example of this approach is set out in WASH. CONST. - 
art. I, § 16, permitting the taking of property for public 
use and art. XXI, § 1, providing: 

The use of the waters of this state for 
irrigation, mining and manufacturing pur- 
poses shall be deemed a public use. 

The delegates may also opt in one section of the Con- 
stitution not only to declare a use public but also to pro- 
vide that the power of eminent domain may be exercised to 
accomplish that use. The New Jersey constitution provides, 
for example, that 

The clearance, replanning, development 
or redevelopment of blighted areas shall 
be a public purpose and public use, for 
which private property may be taken or 
acquired. 

N.J. CONST. art. VIII, S 111, 11 1. 

51/ MO. CONST. art. IV, S 41. - 



Another alternative would expand the eminent 

domain power beyond the government and permit private 

individuals and organizations to condemn land for specific 

purposes. The draftsmen of the Wyoming constitution adopted 

such an approach: 

Eminent domain. -- Private property 
shall not be taken for private use unless 
by consent of the owner, except for private 
ways of necessity, and for reservoirs, 
drains, flumes or ditches on or across the 
lands of others for agricultural, mining, 
milling, domestic or sanitary purposes, 
nor in any case without due compensation.52/ - 

Second, the Convention must resolve whether to 

limit the interest which can be taken by eminent domain. 

The delegates may impose no limitation. This would permit 

the acquisition of title to real property through condemna- 

tion, giving outright ownership to the government, as well 

as making available the option of taking a leasehold interest, 

an easement or a use. 

If the delegates desire to confer a limited power 

of condemnation, they may provide that the condemnor may 

52/ WYO. CONST. art. I, 5 32. There is a similar provision - 
in WASH. CONST. art. I, 5 16. 



=/ 
o b t a i n  o n l y  a  l e a s e h o l d  i n t e r e s t  i n  l a n d s .  T h i s  approach 

would empower t h e  condemnor t o  u s e  t h e s e  l a n d s  upon payment 

t o  t h e  owners o f  f a i r  r e n t a l  p r i c e s .  Another  p o s s i b i l i t y  

would b e  t o  a u t h o r i z e  o n l y  t h e  t a k i n g  o f  a n  easement .  Such 

an easement  would p r e v e n t  a  larldowner from u s i n g  h i s  

p r o p e r t y  i n  a  way t h a t  d e t r a c t s  from t h e  p l e a s u r e  o f  o t h e r s ,  

b u t  would o t h e r w i s e  l e a v e  ownership  o f  t h e  p r o p e r t y  

u n d i s t u r b e d .  Easements a r e  o f t e n  used  t o  p r e s e r v e  s c e n i c  

p l a c e s  o r  t o  p r o v i d e  a c c e s s  t o  p u b l i c  beaches  th rough  

p r i v a t e l y  owned p r o p e r t y .  Easements can  a l s o  b e  used f o r  

l a n d  use  p l a n n i n g  purposes  t o  m a i n t a i n  open s p a c e s ,  

a g r i c u l t u r a l  u s e s  o r  o t h e r  d e s i r a b l e  f e a t u r e s .  

R a t h e r  t h a n  l i m i t i n g  t h e  i n t e r e s t s  t h a t  may be  

a c q u i r e d  by condemnation, t h e  Convention may p e r m i t  a 

condemnor t o  choose whether  t o  t a k e  t i t l e ,  a  l e a s e h o l d  o r  

an  easement .  T h i s  would c r e a t e  g r e a t  f l e x i b i l i t y :  t h e  con- 

demnor c o u l d  select  t h e  means t h a t  would l e a s t  d i s r u p t  t h e  

l andowner ' s  enjoyment o f  t h e  p r o p e r t y  w h i l e  p e r m i t t i n g  t h e  

purpose  o f  t h e  condemnation t o  b e  ach ieved .  

53/ For example, t h e  M i s s o u r i  p r o v i s i o n  s t a t e s :  - 

[ P l r i v a t e  p r o p e r t y  s h a l l  n o t  be  t a k e n  
o r  damaged f o r  p u b l i c  u s e  w i t h o u t  j u s t  
compensat ion.  Such compensat ion s h a l l  b e  
a s c e r t a i n e d  by a j u r y  o r  board  o f  commissioners  
o f  n o t  less t h a n  t h r e e  f r e e h o l d e r s ,  i n  such 
manner a s  may b e  p rov ided  by law, and 
u n t i l  t h e  same s h a l l  be p a i d  t o  t h e  
owner, o r  i n t o  c o u r t  f o r  t h e  owner, t h e  
p r o p e r t y  s h a l l  n o t  b e  d i s t u r b e d  o r  t h e  
p r o p r i e t a r y  r i g h t s  o f  t h e  owner t h e r e i n  
d i v e s t e d .  The f e e  o f  l a n d  t a k e n  f o r  r a i l -  
r o a d  .purposes  w i t h o u t  c o n s e n t  o f  t h e  owner 
s u b j e c t  t o  t h e  use  f o r  which it i s  t a k e n .  

MO. CONST. ar t .  I ,  § 26 (emphasis  added) .  



T h i r d ,  t h e  Convention w i l l  c o n f r o n t  t h e  problem 

of  p r o t e c t i n g  landowners from t h e  c a p r i c i o u s  e x e r c i s e  of  

t h e  a u t h o r i t y  o f  eminent  domain. Because l a n d  i s  s o  

impor t an t ,  t h e  Convention may want t o  l i m i t  t h e  eminent  

domain power by p r o v i d i n g  p rocedu ra l  s a f egua rds  p r o t e c t i n g  
5 4 /  - 

t h o s e  whose p r o p e r t y  i s  t aken .  The condemnor may be  

r e q u i r e d  t o  make a  showing t h a t  a c q u i s i t i o n  o f  t h e  nece s sa ry  

l a n d  by v o l u n t a r y  means i s  n o t  p o s s i b l e  and t h a t  t h e  n a t u r a l  

r e s o u r c e s  t o  be  p r o t e c t e d  by t h e  t a k i n g  may be  conserved by 

no o t h e r  r e a sonab l e  means. I f  a  l e a s e h o l d  i n t e r e s t  i s  t a k e n  

a g a i n s t  t h e  wishes  o f  t h e  landowner,  t h e  landowner shou ld  

have t h e  r i g h t  of t h e  r e t u r n  o f  t h e  r e n t e d  l a n d  i f ,  p r i o r  

t o  t h e  e x p i r a t i o n  o f  t h e  l e a s e  t e r m ,  t h e  p r o p e r t y  is  n o t  

used a p p r o p r i a t e l y .  

2 .  U s e  r e s t r i c t i o n s  o r  zoning 

Zoning i s  a n o t h e r  d i r e c t  method o f  r e g u l a t i n g  

p r i v a t e  l a n d s .  T r a d i t i o n a l  p o l i c i e s  i n v o l v e  s e p a r a t i n g  an 

a r e a  i n t o  zones.  The u s e  o f  l a n d  i n  each  zone i s  t h e n  

s u b j e c t e d  t o  r e s t r i c t i o n s .  For  example, o n l y  r e s i d e n c e s  

might be  pe rmi t t ed  i n  one zone, w i t h  commercial s t r u c t u r e s  

such a s  s t o r e s  a l lowed  i n  a n o t h e r  r e g i o n  and i n d u s t r i a l  

o p e r a t i o n s ,  such a s  f a c t o r i e s ,  i n  a  t h i r d .  F u r t h e r  r egu l a -  

t i o n s  cou ld  be imposed i n  each zone: minimum o r  maximum l o t  

5 4 /  S i n c e  s o  much l a n d  i s  a v a i l a b l e  f o r  p u b l i c  purpose ,  
however, it i s  n o t  l i k e l y  t h a t  t h e  Commonwealth would need 
t o  make e x t e n s i v e  u se  o f  t h e  eminent  domain power. 



s i z e s  may be  s p e c i f i e d  f o r  r e s i d e n t i a l  communit ies;  h e i g h t  

l i m i t a t i o n s  may b e  imposed on  commercial  b u i l d i n g s ;  and  - - 

5 5/ - 
t h e  t y p e s  o f  p e r m i s s i b l e  i n d u s t r i e s  c o u l d  b e  p r e s c r i b e d .  

I n  a d d i t i o n ,  zon ing  c o u l d  b e  used  t o  p r e s e r v e  open s p a c e ,  

such  as c o a s t a l  a r e a s .  C a l i f o r n i a  c u r r e n t l y  u s e s  t h i s  
56/ - 

approach .  The b u l k  o f  s t a t e  zon ing  r u l e s  are i s s u e d  

by s ta te  a g e n c i e s  a c t i n g  under  t h e  g e n e r a l i z e d  p o l i c e  power 

o f  t h e  s t a t e  t o  impose r e g u l a t i o n s  w i t h  r e s p e c t  t o  p u b l i c  

h e a l t h  and  s a f e t y .  

Three  approaches  t o  zon ing  a r e  open t o  t h e  

Convent ion .  F i r s t ,  t h e  d e l e g a t e s  may d e c i d e  n o t  t o  p r o v i d e  

f o r  zoning  i n  t h e  C o n s t i t u t i o n .  The e f f e c t  of  t h i s  c h o i c e  

would b e  t o  p e r m i t  t h e  l e g i s l a t u r e  i t se l f  t o  e x e r c i s e  t h e  

power t o  zone o r  t o  empower e i t h e r  t h e  e x e c u t i v e  b ranch  o f  t h e  

Commonwealth government  or l o c a l  government t o  zone. The 

l e g i s l a t u r e  w i l l  have t h e  i n h e r e n t  a u t h o r i t y  t o  p a s s  m e a s u r e s  

t o  promote " t h e  p u b l i c  h e a l t h ,  s a f e t y ,  m s r a l s  o r  g e n e r a l  
5 7/ - 

w e l f a r e "  o f  t h e  N o r t h e r n  Mar ianas  p e o p l e .  S i n c e  r eason-  

a b l e  and n o n a r b i t r a r y  zon ing  l aws  f a l l  w i t h i n  t h a t  c a t e g o r y  

55/ H .  F r a n k l i n ,  D. F a l k  & A. Lev in ,  I N - Z O N I N G :  A - 
G U I D E  FOR POLICY-MAKERS ON EXCLUSIONARY LAND USE PROGRAMS 
pp. 25-26 ( 1 9 7 4 ) .  

56/ The C o s t  o f  C o a s t a l  Zoning, BUSINESS WEEK p .  - 
1 9 7 6 ) .  

57/ V i l l a g e  o f  E u c l i d  v .  Ambler R e a l t y  Co., 272 U.S. 365, - - 
395 ( 1 9 2 6 ) .  



58/ - 
o f  l e g i s l a t i o n ,  no c o n s t i t u t i o n a l  mandate i s  nece s sa ry  

f o r  t h e  i m p o s i t i o n  of  use  r e s t r i c t i o n s .  A s  a  r e s u l t ,  most 

s t a t e  c o n s t i t u t i o n s  do n o t  s p e c i f i c a l l y  d i s c u s s  zoning.  

Second, t h e  C o n s t i t u t i o n  may e x p l i c i t l y  a u t h o r i z e  

t h e  l e g i s l a t u r e  t o  res t r ic t  l a n d  use .  A v a r i a n t  o f  t h i s  

approach i s  c o n s t i t u t i o n a l l y  a u t h o r i z i n g  t h e  l e g i s l a t u r e  

t o  empower l o c a l  governments t o  promulgate zoning r egu l a -  

t i o n s .  N e w  J e r s e y ' s  c o n s t i t u t i o n  i s  i l l u s t r a t i v e :  

The L e g i s l a t u r e  may e n a c t  g e n e r a l  laws 
under which m u n i c i p a l i t i e s ,  o t h e r  t han  
c o u n t i e s ,  may adop t  zoning o rd inances  l i m i t -  
i n g  and r e s t r i c t i n g  t o  s p e c i f i e d  d i s t r i c t s  
and r e g u l a t i n g  t h e r e i n ,  b u i l d i n g s  and s t r u c -  
t u r e s ,  a cco rd ing  t o  t h e i r  c o n s t r u c t i o n ,  and 
t h e  n a t u r e  and e x t e n t  of t h e i r  u s e ,  and t h e  
n a t u r e  and e x t e n t  o f  t h e  u se s  of l a n d ,  and t h e  
e x e r c i s e  o f  such a u t h o r i t y  s h a l l  be deemed t o  
be  w i t h i n  t h e  p o l i c e  power o f  t h e  S t a t e .  
Such l a w s  s h a l l  be s u b j e c t  t o  r e p e a l  o r  a l -  
t e r a t i o n  by t h e  L e g i s l a t u r e . 5 9 /  p 

58/ I d .  - - 
59/ N. J. CONST. a r t .  I V ,  5 V I ,  11 2 .  Another such p r o v i s i o n  
7 1s GA. CONST. a r t .  XV, 5 11, 11 3 ,  which p rov ides :  

[Tlhe  govern ing  a u t h o r i t y  o f  each  
county  i s  empowered t o  e n a c t  f o r  unincor-  
p o r a t e d  a r e a s  o f  t h e  county  a p p r o p r i a t e  
p l ann ing  and zoning o rd inances  f o r  p u b l i c  
s a f e t y ,  h i s t o r i c ,  h e a l t h ,  b u s i n e s s ,  resi- 
d e n t i a l ,  and r e c r e a t i o n a l  purposes. .  Such 
govern ing  a u t h o r i t y  i s  hereby a u t h o r i z e d  
t o  e s t a b l i s h  p l ann ing  and zoning commissions 
s e p a r a t e l y  o r  i n  c o n j u n c t i o n  w i t h  any com- 
b i n a t i o n  o f  o t h e r  c o u n t i e s  and m u n i c i p a l i t i e s  
o f  t h i s  s t a t e  and a d j o i n i n g  states.  The 
Genera l  Assembly i s  hereby a u t h o r i z e d  t o  
p r o v i d e  by law f o r  such j o i n t  p l ann ing  and 
zoning commissions and p rov ide  t h e  powers 
and d u t i e s  t h e r e o f .  Such govern ing  a u t h o r i t y  
i s  hereby a u t h o r i z e d  t o  p a r t i c i p a t e  i n  t h e  
c o s t s  o f  such p l ann ing  commission. 



F i n a l l y ,  t h e  Convention c o u l d  r e q u i r e  t h e  l e g i s l a -  

t u r e  t o  d i v i d e  Nor the rn  Mar ianas '  l a n d  i n t o  zones ,  and t o  

s p e c i f y  t h e  u s e s  of  t h e  l a n d  i n  e a c h  zone. R e f l e c t i n g  

t h e  i n f l e x i b i l i t y  o f  t h i s  approach ,  no s t a t e  c o n s t i t u t i o n  

d i r e c t s  t h e  l e g i s l a t u r e  t o  zone. 

U s e  r e s t r i c t i o n s  a r e  a  s t r a i g h t f o r w a r d  way t o  

e n s u r e  t h a t  p r i v a t e  l a n d s  w i l l  be  u t i l i z e d  f o r  p u r p o s e s  
60/ - 

deemed i n  t h e  p u b l i c  i n t e r e s t .  Such r e s t r i c t i o n s  may be 

a p p l i e d  s o  as t o  f u r t h e r  development as w e l l  a s  conserva-  

t i o n .  But t h e s e  r e s t r i c t i o n s  have a n  economic c o s t .  The 

government w i l l  l o s e  t a x  revenues  because  t o  t h e  e x t e n t  

t h e  p o t e n t i a l  o f  l a n d  f o r  economica l ly  p r o f i t a b l e  u t i l i z a -  

t i o n  i s  d e c r e a s e d ,  i t s  v a l u e  and hence t h e  rea l  e s t a t e  t a x e s  

based  upon t h a t  v a l u e  are d imin i shed .  S i m i l a r l y ,  owners 

of  r e g u l a t e d  l a n d  r e c e i v e  l e s s  p r o f i t  from t h e i r  p r o p e r t i e s  

t h a n  i f  t h e y  w e r e  a b l e  t o  p u t  t h e  l a n d  t o  i t s  most f i n a n c i a l l y  

r eward ing  u s e s ,  and t h e y  pay l e s s  t a x e s  on t h o s e  p r o f i t s .  

60/ I f  a zoning power i s  i n c l u d e d  i n  t h e  C o n s t i t u t i o n ,  - 
c o n s i d e r a t i o n  shou ld  be g i v e n  t o  s p e c i f y i n g  t h e  u s e s  t o  
which l a n d  may be  l i m i t e d .  P o s s i b l e  u s e s  i n c l u d e  resi- 
d e n t i a l  e n c l a v e s ,  a g r i c u l t u r e ,  f o r e s t r y ,  undeveloped 
c o a s t l a n d ,  and development f o r  such purposes  as t o u r i s m  
o r  i n d u s t r y .  I f  t h e  C o n s t i t u t i o n  does  n o t  i n c l u d e  t h i s  
s a f e g u a r d ,  t h o s e  w i t h  t h e  a u t h o r i t y  t o  impose restr ic-  
t i o n s  may d e f i n e  p e r m i s s i b l e  u s e s  f r i v o l o u s l y .  



3 .  Tax b e n e f i t s  

The Northern  Marianas t a x  system may be  des igned  

t o  s t i m u l a t e  u s e s  of  p r i v a t e  l and  t h a t  a r e  compat ib le  w i t h  

t h e  conse rva t i on  and sound development o f  n a t u r a l  r e s o u r c e s .  

Under t h e  "use-value" method of  a s s e s s i n g  t h e  v a l u e  o f  r e a l  

p r o p e r t y ,  a  landowner ' s  r e a l  e s t a t e  t a x e s  a r e  reduced i f  he 

l i m i t s  t h e  u t i l i z a t i o n  o f  h i s  l a n d  t o  c e r t a i n  s p e c i f i e d  - 

61/ - 
a c t i v i t i e s .  These s p e c i f i c  u se s  may be l i s t e d  i n  t h e  

C o n s t i t u t i o n  or l e f t  t o  t h e  l e g i s l a t u r e  t o  d e l i n e a t e .  

The amount o f  t h e  r e d u c t i o n  shou ld  be l e f t  t o  t h e  l e g i s l a -  

t u r e  i n  o r d e r  t o  ma in t a in  f l e x i b i l i t y  i n  t h e  f u t u r e  and keep 

t h e  C o n s t i t u t i o n  f r e e  o f  unnecessary  d e t a i l .  

There a r e  t h r e e  p r i n c i p a l  methods o f  "use-value"  

assessment .  The f i r s t ,  o r  " p r e f e r e n t i a l  a s se s smen t , "  approach 

e n t a i l s  a  l andowner ' s  p e t i t i o n i n g  t h e  t a x  a s s e s s o r  f o r  reduced 

61/  Twenty-eight s t a t e s  employ use-value  assessments  f o r  - 
a g r i c u l t u r a l  o r  open space  l a n d s .  Such assessments  a r e  
pu r suan t  e i t h e r  t o  s t a t u t o r y  o r  c o n s t i t u t i o n a l  p r o v i s i o n s .  
E.g., W .  VA. CONST. a r t .  V I ,  § 53: 

The L e g i s l a t u r e  may by g e n e r a l  law 
d e f i n e  and c l a s s i f y  f o r e s t  l a n d s  and pro- 
v i d e  f o r  coope ra t i on  by c o n t r a c t  between 
t h e  S t a t e  and t h e  owner i n  t h e  p l a n t i n g ,  
p r o t e c t i o n ,  and h a r v e s t i n g  t h e r e o f .  F o r e s t  
l a n d s  embraced i n  any such c o n t r a c t  may be 
exempted from a l l  t a x a t i o n  o r  be t axed  i n  
such manner, i n c l u d i n g  t h e  impos i t i on  o f  a  
s eve rance  t a x  o r  charge  a s  t r e e s  a r e  har-  
v e s t e d ,  a s  t h e  L e g i s l a t u r e  may from t i m e  
t o  t ime prov ide .  



t a x a t i o n  on  t h e  ground t h a t  t h e  l a n d o w n e r ' s  p r o p e r t y  i s  

b e i n g  used  fo r  a f a v o r e d  purpose .  Should  t h e  owner c o n v e r t  

t h e  l a n d  t o  a  non-favored  u s e ,  t h e  t a x e s  on  t h e  l a n d  r e t u r n  

t o  t h e i r  normal  l eve l  w i t h o u t  any o t h e r  p e n a l t y .  

Under a  " d e f e r r e d  t a x a t i o n "  program, t h e  landowner 
62/ 

i s  s u b j e c t  t o  "recoupment .  11 - I f  t h e  landowner b e n e f i t s  

62/ The New J e r s e y  c o n s t i t u t i o n  c o n t a i n s  l anguage  i l l u s t r a -  - 
t i v e  of  p r o v i s i o n s  e s t a b l i s h i n g  " d e f e r r e d  t a x a t i o n "  programs:  

The L e g i s l a t u r e  s h a l l  e n a c t  l a w s  t o  p r o v i d e  
t h a t  t h e  v a l u e  o f  l a n d ,  n o t  less t h a n  5 a c r e s  i n  
a r e a ,  which i s  d e t e r m i n e d  by t h e  a s s e s s i n g  o f f i c e r  
of  t h e  t a x i n g  j u r i s d i c t i o n  t o  be  a c t i v e l y  d e v o t e d  
t o  a g r i c u l t u r a l  or  h o r t i c u l t u r a l  u s e  and t o  have  
been  so d e v o t e d  f o r  a t  leas t  t h e  2 s u c c e s s i v e  y e a r s  
immedia te ly  p r e c e d i n g  t h e  t a x  y e a r  i n  i s s u e ,  s h a l l ,  
f o r  l o c a l  t a x  p u r p o s e s ,  o n  a p p l i c a t i o n  o f  t h e  owner,  
b e  t h a t  v a l u e  which such  l a n d  h a s  f o r  a g r i c u l t u r a l  
o r  h o r t i c u l t u r a l  u s e .  

Any such  l aws  s h a l l  p r o v i d e  t h a t  when l a n d  
which h a s  been  v a l u e d  i n  t h i s  manner f o r  l o c a l  t a x  
p u r p o s e s  i s  a p p l i e d  t o  a u s e  o t h e r  t h a n  f o r  a q r i -  
c u l t u r e  or h o r t i c u l t u r e  it s h a l l  be s u b j e c t e d  t o  
a d d i t i o n a l  t a x e s  i n  a n  amount e q u a l  t o  t h e  d i f f e r -  
e n c e ,  i f  any ,  between t h e  t a x e s  p a i d  o r  p a y a b l e  on  
t h e  b a s i s  o f  t h e  v a l u a t i o n  and  t h e  a s s e s s m e n t  
a u t h o r i z e d  h e r e u n d e r  and  t h e  t a x e s  t h a t  would have  
been p a i d  o r  p a y a b l e  had t h e  l a n d  been  v a l u e d  and  
a s s e s s e d  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  C o n s t i t u t i o n ,  
i n  t h e  c u r r e n t  y e a r  and i n  such  of t h e  t a x  y e a r s  
immedia te ly  p r e c e d i n g ,  n o t  i n  e x c e s s  o f  2 s u c h  
y e a r s  i n  which t h e  l a n d  was v a l u e d  a s  h e r e i n  
a u t h o r i z e d .  

Such l aws  s h a l l  also p r o v i d e  f o r  t h e  e q u a l i -  
z a t i o n  o f  a s s e s s m e n t s  of  l a n d  v a l u e d  i n  a c c o r d a n c e  
w i t h  t h e  p r o v i s i o n s  h e r e o f  and f o r  t h e  a s s e s s m e n t  
and c o l l e c t i o n  o f  any a d d i t i o n a l  t a x e s  l e v i e d  t h e r e -  
upon and s h a l l  i n c l u d e  s u c h  o t h e r  p r o v i s i o n s  as s h a l l  
be n e c e s s a r y  t o  c a r r y  o u t  t h e  p r o v i s i o n s  o f  t h i s  
amendment . 

N . J .  CONST. a r t .  V I I I ,  S I ,  11 l ( b ) .  



from reduced t a x a t i o n  b u t  t h e n  changes t h e  use  o f  t h e  

p rope r ty  t o  a non-spec i f i ed  purpose ,  he must repay w i th  

i n t e r e s t  t h e  amount o f  t h e  r e d u c t i o n  i n  each of  a pre-  

s c r i b e d  number of y e a r s .  The l e n g t h  of  t h i s  recoupment 

p e r i o d  ranges  from two y e a r s  i n  Alaska t o  t h e  f u l l  p e r i o d  
6 3/ - 

dur ing  which t a x e s  w e r e  reduced i n  Hawaii. 

The t h i r d  method o f  "use-value"  assessment  i s  t h e  
64/ - 

" r e s t r i c t e d  use" approach.  Under t h i s  approach,  l a n d  

must be  s u b j e c t e d  t o  a l e g a l l y  b ind ing  u se  r e s t r i c t i o n  

b e f o r e  i t s  owner may b e n e f i t  from a r e d u c t i o n  i n  t a x e s .  

Land r e g u l a t e d  by zoning l i m i t a t i o n s  des igned t o  f o s t e r  

c o n s e r v a t i o n  would q u a l i f y  f o r  reduced t a x e s .  So would l and  

f o r  which u s e s  have been l i m i t e d  t o  favored  purposes  by 

agreement between t h e  owner and th,e government. I f  t h e  

r e s t r i c t i o n  i s  v i o l a t e d ,  t h e  landowner may be s u b j e c t e d  t o  

a p e n a l t y  o r  t o  recoupment o f  t h e  amount of  reduced t a x e s  
65/ - 

f o r  a g iven  pe r iod .  

6 3 /  S t a n f o r d  Environmental  Law S o c i e t y ,  THE PROPERTY TAX 
AND OPEN SPACE PRESERVATION I N  CALIFORNIA: A STUDY OF THE 
WILLIAMSON ACT pp. 115-16 (1974) 

64/ C a l i f o r n i a  embraced t h e  " r e s t r i c t e d  use"  approach i n  - 
a s t a t u t e  p o p u l a r l y  known as t h e  Williamson A c t .  - I d .  
p. 116. 

65/ The Convention shou ld  permi t  t h e  l e g i s l a t u r e  t h e  
f l e x i b i l i t y  t o  determine t h e  s a n c t i o n  o r  s a n c t i o n s  imposed 
f o r  b reach  o f  t h e  r e s t r i c t i o n .  Th is  would a l l ow  t h e  p e n a l t y  
t o  be changed a s  t h e  conse rva t i on  program o f  t h e  Northern  
Marianas evo lves .  



D. Mar ine  Resources  

T h i s  s e c t i o n  d i s c u s s e s  p o s s i b l e  c o n s t i t u t i o n a l  

t r e a t m e n t  o f  mar ine  f i s h e r i e s  and  m i n e r a l  r e s o u r c e s .  

1. F i s h e r i e s  

The s ta tes  have  t h e  power t o  r e g u l a t e  f i s h e r i e s  
E/ 

w i t h i n  t e r r i t o r i a l  w a t e r s .  S i n c e  t h i s  power i s  an  

a s p e c t  o f  t h e  p o l i c e  power,  it would b e  w i t h i n  t h e  powers  

o f  t h e  Commonwealth. 

The more d i f f i c u l t  q u e s t i o n  c o n c e r n s  f i s h e r i e s  

l y i n g  w i t h i n  t h e  200-mile " e x c l u s i v e  economic zone" t o  b e  
67/ - 

c r e a t e d  by t h e  Law o f  t h e  S e a  Conven t ion .  The U n i t e d  

S t a t e s  w i l l  have  t h e  a u t h o r i t y ,  unde r  t h e  Conven t ion ,  t o  - 
68/ - 

r e g u l a t e  f i s h i n g  i n  t h e  zone. C u r r e n t l y ,  t h e r e  i s  no 

e x a c t  e q u i v a l e n t  t o  t h e  e x c l u s i v e  economic zone i n  American 

law. The U n i t e d  S t a t e s ,  however,  - h a s  t a k e n  j u r i s d i c t i o n  

66/ Manches t e r  v .  M a s s a c h u s e t t s ,  139 U.S. 240 ( 1 8 9 1 ) .  - 
C u r r e n t l y ,  t h e  U n i t e d  S t a t e s  c l a i m s  a s  t e r r i t o r i a l  w a t e r s  
t h a t  p o r t i o n  o f  t h e  sea w i t h i n  t h r e e  m i l e s  o f  i t s  c o a s t .  
See  U n i t e d  S t a t e s  v .  Maine,  420 U.S. 515 ( 1 9 7 5 ) .  The - 
U.S. qovernment  owns t h e T a n d s  and m i n e r a l s  b e n e a t h  
t h e  t e r r i t o r i a l  w a t e r s ,  U n i t e d  S t a t e s  v.  C a l i f o r n i a ,  332 
U.S. 1 9  ( 1 9 4 7 ) ,  b u t  h a s  t u r n e d  t h i s  l a n d  o v e r  t o  t h e  
s t a t e s .  Submerged Lands A c t ,  43 U.S.C. S 1 3 1 1  ( 1 9 7 0 ) .  

67/ Proposed  Law o f  t h e  Sea  Conven t ion  p t .  2 ,  a r t .  4 4 .  - 



69/ - 
o v e r  t h e  submerged l a n d s  o f  t h e  Oute r  C o n t i n e n t a l  S h e l f .  

Except  w i t h  r e g a r d  t o  m ine ra l  l e a s e s ,  which a r e  f e d e r a l l y  

r e g u l a t e d ,  t h e  law o f  t h e  s t a t e s  a d j a c e n t  t o  t h e  p a r t i c u l a r  

p o r t i o n s  of t h e  s h e l f  i s  adopted a s  f e d e r a l  law f o r  t h o s e  

a r e a s ,  b u t  no l e v e l  o f  American government e x e r c i s e s  
70/ - 

a u t h o r i t y  o v e r  t h e  w a t e r s  above t h i s  l and .  The s t a t e s  
71/ - 

have no i n h e r e n t  a u t h o r i t y  o v e r  t h i s  a r e a .  - If Congress ,  

however, d e c i d e s  t o  r e g u l a t e  t h e  w a t e r s  o f  t h e  zone i n  

t h e  same way it r e g u l a t e s  t h e  l a n d  of  t h e  o u t e r  s h e l f ,  s t a t e  

law w i l l  be a p p l i e d .  

I f  it were t o  f o l l o w  t h e  same p rocedu re ,  

Nor thern  Marianas law would r e g u l a t e  t h e  Nor thern  

Marianas '  f i s h e r i e s  i n  t h e  e x c l u s i v e  economic zone. The 

powers, if any,  o f  s e l f - g o v e r n i n g  j u r i s d i c t i o n s  o t h e r  t han  

s t a t e s  a r e  n o t  i n d i c a t e d  under c u r r e n t  s t a t u t e s ,  making t h e  

s i t u a t i o n  d i f f i c u l t  t o  ana lyze .  The Supreme Cour t ,  however, 

based i t s  d e t e r m i n a t i o n  t h a t  t h e  Uni ted  S t a t e s  had t h e  

r i g h t  a s  a g a i n s t  t h e  s t a t e s  t o  c o n t r o l  submerged l a n d s  

benea th  t e r r i t o r i a l  w a t e r s  and be long ing  t o  t h e  Ou te r  Cont i -  

n e n t a l  She l f  on t h e  f e d e r a l  government 's  r e s p o n s i b i l i t y  f o r  
72/ - 

de fense  and f o r e i g n  a f f a i r s .  The Uni ted  S t a t e s  government 

69/ 43 U.S.C. 8 1333 (1970) .  - 
70/ 43 U.S.C. 5 1332(b)  (1970) .  - 
71/ Uni ted  S t a t e s  v.  Maine, 420 U.S. 515 (1975) .  - 
72/ Uni ted  S t a t e s  v .  C a l i f o r n i a ,  332 U.S. 19 (1947) ;  Uni ted  - 
S t a t e s  v. Maine, 420 U.S. 515 (1975) .  
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enjoys  t h e  same powers wi th  regard  t o  t h e  Commonwealth, 

and may t h e r e f o r e  have e q u i v a l e n t  a u t h o r i t y  over  t h e  equiv- 

a l e n t  a r e a s  a d j a c e n t  t o  t h e  Commonwealth. Whether it w i l l  

t r e a t  t h e  Commonwealth a s  i t  would a  s t a t e  i s  simply n o t  

c l e a r ,  even assuming t h a t  p r e d i c t i o n  i s  p o s s i b l e  regard ing  

t h e  t r ea tmen t  t h e  s t a t e s  w i l l  r e c e i v e .  

The l e g i s l a t u r e  w i l l  be a b l e  t o  e x e r c i s e ,  a s  

p a r t  of i t s  p o l i c e  power, whatever a u t h o r i t y  t h e  Commonwealth 

may have over  i t s  f i s h e r i e s  i n  l i g h t  of i t s  r e l a t i o n s h i p  t o  

t h e  United S t a t e s .  I t  would appear ,  t h e r e f o r e ,  t h a t  t h e  

Convention need no t  a c t  on t h i s  s u b j e c t  u n l e s s  it wishes t o  

impose broad l i m i t a t i o n s  on l e g i s l a t i v e  power. The Conven- 

t i o n  may wish t o  f o r b i d  any permanent a l i e n a t i o n  of any 
74/ - 

f i s h e r y ,  a s  Alaska does.  I n  a d d i t i o n ,  i t  may wish t o  

guaran tee  t h e  r i g h t s  of a l l  c i t i z e n s  t o  use t h e  f i s h e r i e s ,  

s u b j e c t  t o  reasonable  r e g u l a t i o n ,  a s  do Hawaii, C a l i f o r n i a  

73/ COVENANT a r t .  I ,  § 1 0 4 .  - 

74/ The Alaska c o n s t i t u t i o n  provides:  - 

No exc lus ive  r i g h t  o r  s p e c i a l  p r i v i l e g e  
of  f i s h e r y  s h a l l  be c r e a t e d  o r  author-  
i z e d  i n  t h e  n a t u r a l  wate rs  of  t h e  S t a t e .  
This  s e c t i o n  does  n o t  r e s t r i c t  t h e  power 
of t h e  S t a t e  t o  l i m i t  e n t r y  i n t o  any 
f i s h e r y  f o r  purposes o f  r e sou rce  conser-  
v a t i o n ,  t o  p revent  economic d i s t r e s s  
among fishermen and those  dependent 
upon them f o r  a  l i v e l i h o o d  and t o  promote 
t h e  e f f i c i e n t  development of aquacu l tu re  
i n  t h e  S t a t e .  

ALAS. CONST. a r t .  V I I I ,  § 15. 



75/ - 
and Rhode I s l a n d .  I n  any c a s e ,  it w i l l  p robab ly  wish 

t o  make e x p l i c i t  t h e  p r i n c i p l e  t h a t  t h e  f i s h e r i e s  s h o u l d  be 

developed f o r  t h e  common good, i n  a  manner s i m i l a r  t o  t h a t  

used f o r  p u b l i c  l a n d s .  Some of  t h e  p r o c e d u r a l  s a f e g u a r d s  

developed i n  t h a t  c o n t e x t  may a l s o  prove  u s e f u l .  I t  would 

a p p e a r ,  however, t h a t  most government a c t i o n  w i t h  r e s p e c t  t o  

f i s h e r i e s  would i n v o l v e  c o n s e r v a t i o n  and r e g u l a t i o n  o f  

a c c e s s .  The l a t t e r  s u b j e c t  may be  d i s c u s s e d  i n  t h e  C o n s t i -  

t u t i o n  i n  b road  t e r m s ,  a s  mentioned above.  A more p r e c i s e  

d i s c u s s i o n  o f  a c c e s s ,  and any a t t e m p t  t o  d e a l  w i t h  conse r -  

v a t i o n  beyond r e q u i r i n g  it, s e e m  t o  r e q u i r e  more d e t a i l  and 

r i g i d i t y  t h a n  i s  a p p r o p r i a t e  f o r  a  c o n s t i t u t i o n .  

75/ HAWAII CONST. a r t .  X ,  s 3:  - 
A l l  f i s h e r i e s  i n  t h e  s e a  w a t e r s  of  t h e  
S t a t e  n o t  i n c l u d e d  i n  any f i s h  pond o r  
a r t i f i c i a l  i n c l o s u r e  s h a l l  be  f r e e  t o  t h e  
p u b l i c ,  s u b j e c t  t o  v e s t e d  r i g h t s  and t h e  
r i g h t  o f  t h e  S t a t e  t o  r e g u l a t e  t h e  same. 

CAL. CONST. a r t .  I ,  S 25: 

The p e o p l e  s h a l l  have t h e  r i g h t  t o  f i s h  
upon and from t h e  p u b l i c  l a n d s  o f  t h e  
S t a t e  and i n  t h e  w a t e r s  t h e r e o f ,  e x c e p t i n g  
upon l a n d s  se t  a s i d e  f o r  f i s h  h a t c h e r i e s ,  
and no l a n d  owned by t h e  S t a t e  s h a l l  e v e r  
b e  s o l d  o r  t r a n s f e r r e d  w i t h o u t  , r e s e r v i n g  
i n  t h e  p e o p l e  t h e  a b s o l u t e  r i g h t  t o  f i s h  
the reupon  . . . ." 

R . I .  CONST. a r t .  I ,  S 17: 

The p e o p l e  s h a l l  c o n t i n u e  t o  e n j o y  and 
f r e e l y  exercise a l l  t h e  r i g h t s  o f  f i s h e r y ,  
and t h e  p r i v i l e g e s  o f  t h e  s h o r e ,  t o  which 
t h e y  have been t h e r e t o f o r e  e n t i t l e d  under 
t h e  c h a r t e r  and usages  o f  t h i s  s t a t e  - "  



2 .  M i n e r a l s  

The U n i t e d  S t a t e s  government  h a s  been  h e l d  t o  be  

t h e  owner o f  submerged l a n d s  o f f  t h e  c o a s t  o f  t h e  s ta tes ,  

even  l a n d s  under  t e r r i t o r i a l  waters. The s ta tes  have  no 

r i g h t s  i n  t h e s e  l a n d s  beyond what  t h e  Uni t ed  S t a t e s  govern-  

ment g i v e s  them. T h i s  f e d e r a l  power i s  b a s e d  on t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n ' s  p r o v i s i o n s  w i t h  r e s p e c t  t o  d e f e n s e  
z/ 

and f o r e i g n  a f f a i r s .  S i n c e  t h e  U n i t e d  S t a t e s  government =/ 
h a s  s i m i l a r  powers  r e g a r d i n g  t h e  Commonwealth, it may own 

t h e s e  l a n d s  o f f  t h e  c o a s t  o f  t h e  Commonwealth as w e l l .  

I n  l i g h t  o f  t h e  u n c e r t a i n t y  as  t o  whe the r  t h e  

Commonwealth h a s  - any a u t h o r i t y  o v e r  submerged m i n e r a l s ,  it 

is  d i f f i c u l t  t o  s u g g e s t  any means o f  d e a l i n g  w i t h  t h e  sub- 

ject  i n  t h e  C o n s t i t u t i o n .  N e g o t i a t i o n s  on t h i s  s u b j e c t  

w i t h  t h e  U n i t e d  S t a t e s  may be  n e c e s s a r y  f o r  t h e  Commonwealth 

t o  have  any a u t h o r i t y  a t  a l l .  I t  seems unwise t o  men t ion  

t h e  s u b j e c t  i n  t h e  C o n s t i t u t i o n  b e c a u s e  it i s  d i f f i c u l t  t o  

p r e d i c t  what w i l l  b e  needed,  and  t h e  l e g i s l a t u r e  w i l l  have  

f u l l  power i n  any  case. 

E .  A i r  and  Water Q u a l i t y  

The t h i r d  p r i n c i p a l  e l e m e n t  o f  n a t u r a l  r e s o u r c e s  

i s  t h e  q u a l i t y  o f  t h e  a i r  and  w a t e r .  Some s t a t e s ,  n o t a b l y  

76/ U n i t e d  S t a t e s  v .  C a l i f o r n i a ,  332 U.S. 19 ( 1 9 4 7 ) .  - 

77/ COVENANT a r t .  I ,  § 104.  - 
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F l o r i d a ,  I l l i n o i s ,  Lou i s i ana  and Michigan, d i r e c t  t h e  

l e g i s l a t u r e  t o  p a s s  s t a t u t e s  guard ing  t h e  environment.  

F l o r i d a ' s  p r o v i s i o n  is t y p i c a l :  

I t  s h a l l  be  t h e  p o l i c y  o f  t h e  s t a t e  t o  
conse rve  and p r o t e c t  i t s  n a t u r a l  r e s o u r c e s  
and s c e n i c  beauty .  Adequate p r o v i s i o n  
s h a l l  be  made by law f o r  t h e  abatement of  
a i r  and w a t e r  p o l l u t i o n  and of  e x c e s s i v e  
and unnecessa ry  noise .79/  - 

T h i s  approach d i r e c t s  t h e  l e g i s l a t u r e  t o  t a k e  a c t i o n ,  wh i l e  

r e t a i n i n g  t h e  advan tage  o f  f l e x i b i l i t y .  The l e g i s l a t u r e  

i s  a f f o r d e d  t h e  o p p o r t u n i t y  t o  s t udy  c a r e f u l l y  v a r i o u s  

mechanisms f o r  p r o t e c t i n g  t h e  environment and t o  s e l e c t  

t h e  b e s t  approach.  Then, a s  t ime  p r o g r e s s e s ,  t h e  l e g i s l a -  

t u r e  may modify o r  even change i t s  approach t o  r e f l e c t  

a l t e r e d  c i r cums t ances .  

Another  p o s s i b i l i t y  i s  i l l u s t r a t e d  by t h e  c o n s t i -  

t u t i o n  o f  I l l i n o i s ,  which imposes on  eve ry  i n d i v i d u a l  and 

o r g a n i z a t i o n  t h e  du ty  t o  r e f r a i n  from harming t h e  environ-  

ment and c o n f e r s  on p r i v a t e  p a r t i e s  t h e  cor responding  r i g h t  
so/ - 

t o  a  " h e a l t h f u l "  environment.  I l l i n o i s  a l s o  p e r m i t s  

p r i v a t e  p a r t i e s  t o  s u e  t o  e n f o r c e  t h i s  r i g h t .  The I l l i n o i s  

c o n s t i t u t i o n  p r o v i d e s ,  i n  r e l e v a n t  p a r t :  

78/ FLA. CONST. a r t .  11, S 7; ILL.  CONST. a r t .  X I ,  S 11; 
LA. CONST. a r t .  I X ,  S 1; M I C H .  CONST. a r t .  I V ,  S 52 .  

79/ FLA. CONST. a r t .  11, S 7. - 
80/ ILL. CONST. a r t .  X I ,  S S  1, 2 .  - 



The public policy of the state and the 
duty of each person is to provide and 
maintain a healthful environment for the 
benefit of this and future generations 
. . . . Each person has the right to a 
healthful environment. Each person may 
enforce this right against any party, 
governmental or private, through appro- 
priate legal proceedings subject to rea- 
sonable limitations and regulation as 
the General Assembly may provide by law.81/ - 

Permitting private individuals to sue in the public 

interest is known as the "private attorney general" approach. 

This approach increases the likeliho~d that environmental 

abuses will either be prevented or checked soon after they 

develop, for it creates as many potential protectors of the 

environment as there are citizens. 

Montana imposes a similar duty to care for the 

environment. Montana's formulation of a remedy for the 

breach of that duty, however, is more flexible than that 

of Illinois; it charges the legislature with fostering 

the performance of the duty: 

(1) The state and each person shall main- 
tain and improve a clean and health- 
ful environment in Montana for present 
and future generations. 

(2) The legislature shall provide for the 
administration and enforcement of this 
duty. 

(3) The legislature shall provide adequate 
remedies for the protection of the 
environmental life support system 
from degradation and provide adequate 
remedies to prevent unreasonable deple- 
tion and degradation of natural 
resources. 82/ - 

81/ Id. - - 
82/ MONT. CONST. art. IX, S 1. - 



Conclusion 

Protection of natural resources is a rapidly 

growing field of government endeavor. The results of 

environmental damage are sometimes irreversible, and the 

effort to eliminate environmental abuses after the fact 

can be very burdensome to the taxpayers. The Convention 

has the opportunity to design a system for preventive 

maintenance with respect to natural resources that will 

accommodate economic development, conserve the resources 

on which that development must be based, and enhance the 

quality of life in the Commonwealth. 


