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RESTRICTIONS ON LAND ALIENATION 

Ownership of  l a n d  is  one o f  the fundamental 

a s p i r a t i o n s  of  most c i t i z e n s ,  and ownership of  a 

s i g n i f i c a n t  p o r t i o n  of  t h e  l and  by c i t i z e n s  i s  one of  t h e  

a t t r i b u t e s  o f  an economically sound and p rospe r ing  

p o l i t i c a l  e n t i t y .  These c o n s i d e r a t i o n s  a r e  o f  p a r t i c u l a r  

importance i n  t h e  Northern Mariana I s l a n d s  where land  i s  

i n  very l i m i t e d  supply.  

There a r e  c i rcumstances  under which t h e  normal 

f r e e  market system wi th  r e s p e c t  t o  a c q u i s i t i o n  o f  l and  

may be  wi se ly  suspended i n  o r d e r  t o  permit  t h e  c i t i z e n s  

o f  an economically developing a r e a  t o  accumulate enough 

economic power t o  compete e f f e c t i v e l y  wi th  o u t s i d e  

i n t e r e s t s  i n  t h e  f r e e  market.  The Covenant r e f l e c t s  t h e  

judgment o f  t h e  people o f  t h e  Northern Mariana I s l a n d s  

t h a t  they  c u r r e n t l y  f i n d  themselves i n  such c i rcumstances .  

The Covenant r e q u i r e s  r e s t r i c t i o n s  on t h e  a l i e n a t i o n  of  - 

l and  i n  t h e  Commonwealth -- by s a l e  o r  long-term l e a s e  -- 
t o  persons  who a r e  n o t  o f  Northern Marianas descen t .  

This  b r i e f i n g  paper examines t h e  i s s u e s  involved 

i n  implementing t h e s e  r e s t r i c t i o n s .  It  examines t h e  

ques t ion  o f  whether t h e  Convention o r  t h e  l e g i s l a t u r e  

should have primary r e s p o n s i b i l i t y  f o r  p u t t i n g  any 

proposed r e s t r i c t i o n s  i n t o  e f f e c t ,  and ana lyzes  t h e  l e g a l  
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terms that must be defined in order to make any 

restrictions concrete. The paper then discusses the 

advantages and disadvantages of restrictions that would 

apply for a limited time as compared to permanent 

restrictions. 

I. BACKGROUND AND GENERAL CONSIDERATIONS 

A. Applicable Provisions of the Covenant 

Section 805 of the Covenant sets out the basic 

restriction: 

[Nlotwithstanding the other provisions 
of this Covenant, or those provisions of 
the Constitution, treaties or laws of the 
United States applicable to the Northern 
Mariana Islands, the Government of the 
Northern Mariana Islands, in view of the 
importance of the ownership of land for the 
culture and traditions of the people of 
the Northern Mariana Islands, and in order 
to protect them against exploitation and 
to promote their economic advancement 
and self-sufficiency : 

will until twenty-five years after 
the termination of the Trusteeship Agree- 
ment, and may thereafter, regulate the 
alienation of permanent and long-term 
interests in real property so as to 
restrict the acquisition of such interests 
to persons of Northern Mariana Islands 
descent . . . .1/ - 

This language is amplified by the Drafting Committee's Report, 

which states that: 

I/ S. REP. NO. 94-433, 94th Cong., 1st Sess. p. 117 
71975) [hereinafter cited as S. REP. NO. 94-4331. 



The p a r t i e s  in t end  t h a t  it w i l l  be t h e  
r e s p o n s i b i l i t y  of  t h e  Government o f  t h e  
Northern Mariana I s l ands  t o  implement t h e  
provis ions  of  t h i s  Sect ion.  I n  p a r t i c u l a r ,  
t h e  p a r t i e s  understand t h a t  t h e  Const i tu-  
t i o n  o r  laws o f  t h e  Northern Mariana 
I s l a n d s  w i l l  de f ine  t h e  o p e r a t i v e  terms i n  
t h i s  Sec t ion ,  inc luding  such t e r m s  a s  
' long-term i n t e r e s t  i n  r e a l  p r o p e r t y , '  
' a c q u i s i t i o n '  and 'persons of  Northern 
Mariana I s l a n d s  descent . '2 /  - 

F i n a l l y ,  t h e  Senate Committee r e p o r t  desc r ibes  t h e  phrase 

"Northern Marianas descent"  a s  meaning "of Chamorro o r  
3/ 

Caro l in ian  ancestry."-  

These documents make c l e a r  t h e  genera l  po l i cy  

t h a t  t h e  Commonwealth must fol low -- t h a t  c o n t r o l  o f  land 

i n  t h e  Northern Marianas is  t o  be l e f t  t o  t h e  people who 

have l i v e d  t h e r e .  

B. P r i n c i p a l  I s s u e s  

There a r e  t h r e e  sets of i s s u e s  with which t h e  

Convention must d e a l  i n  i t s  t rea tment  o f  t h e  l and  a l i ena -  

t i o n  quest ion.  F i r s t ,  it must decide whether it w i l l  d e a l  

with t h e  problem i t s e l f ,  o r  leave  t h e  ma t t e r  t o  t h e  

l e g i s l a t u r e .  A s  w i l l  be seen,  t h i s  ma t t e r  i s  a s  complex 

a s  many of those  t h a t  o t h e r  b r i e f i n g  papers suggest  should 

2/ REPORT OF THE J O I N T  DRAFTING COMMITTEE ON THE - 
NEGOTIATING HISTORY, r e p r i n t e d  i n  S. REP. NO. 94-433, - 
p. 466. 

3/ S. W,P. NO. 94-433, p. 87 .  - 



be l e f t  t o  t h e  l e g i s l a t u r e .  In  t h i s  case ,  however, t h e r e  

a r e  s t r o n g  arguments favoring a c t i o n  by t h e  Convention. 

Second, t h e  genera l  terms of t h e  Covenant must 

be t r a n s l a t e d  i n t o  a  workable system t h a t  is s u f f i c i e n t l y  

well-defined t o  r e g u l a t e  many d i f f e r e n t  k inds  of  land 

t r a n s a c t i o n s  involving many d i f f e r e n t  types of  i n t e r e s t s .  

The Convention faces  s i x  problems. It must: 

O decide who is  a "person of Northern 
Marianas descent I' ; 

O devise  a  formula f o r  dea l ing  with land 
ownership by corpora t ions  and o t h e r  
non-natural persons ; 

O determine t h e  sweep of t h e  term 
' tacquis i t ion"  ; 

O def ine  t h e  term " i n t e r e s t  i n  r e a l  
property" ; 

O decide t h e  length  of time an i n t e r e s t  
must run t o  be c l a s sed  a s  "long-term"; 

O i n d i c a t e  t h e  t reatment  t o  be given t o  
t r a n s a c t i o n s  v i o l a t i n g  t h e  r e s t r i c -  
t i o n s .  

The t h i r d  s e t  of i s s u e s  focuses on t h e  dura t ion  

of t h e  r e s t r i c t i o n s  t h a t  t h e  Convention may impose. 

Sect ion 8 0 5  r e q u i r e s  a  per iod of 2 5  years  and permits 

r e s t r i c t i o n s  f o r  a  longer period. The Convention must 

examine t h e  advantages and disadvantages of cont inuing 

the  r e s t r i c t i o n s  f o r  longer than t h e  minimum mandated by 

the  Covenant. 



C. Po l i cy  Cons idera t ions  

There a r e  fou r  p o l i c y  f a c t o r s  t h a t  t h e  Conven- 

t i o n  must ba lance  i n  d e a l i n g  wi th  t h e  q u e s t i o n  of  l and  

a l i e n a t i o n .  F i r s t ,  o f  cou r se ,  i s  t h e  importance o f  l a n d  

t o  t h e  c u l t u r e  o f  t h e  people  o f  t h e  Northern Marianas. 

The moral and psychologica l  e f f e c t s  on t h e  people  o f  

l o s i n g  t h e i r  l and  would be very  s e r i o u s .  Accordingly,  

t h e  Convention must be  conscious  o f  t h e  u n d e s i r a b i l i t y  o f  

such an outcome. 

The second f a c t o r  t o  be cons idered  i s  t h e  

danger o f  economic e x p l o i t a t i o n  of  t h e  c i t i z e n s  of  t h e  

Commonwealth. Desp i te  t h e  p rog res s  t h e  I s l a n d s  have 

made i n  r e c e n t  y e a r s ,  many o f  t h e  people  would be a t  a 

d i sadvantage  i n  d e a l i n g  wi th  exper ienced bus inesspeople  

from o t h e r  p l aces .  The Convention may t h e r e f o r e  wish t o  

provide some safeguards  a g a i n s t  such an e v e n t u a l i t y .  

The t h i r d  f a c t o r  t o  be cons idered  i s  t h e  c o s t  

o f  t h e s e  r e s t r i c t i o n s  t o  t h e  people  o f  t h e  Northern 

Marianas. The c i t i z e n s  of t h e  Commonwealth w i l l  expect  

economic development t o  cont inue .  However, s i n c e  t h e  

Northern Mariana I s l a n d s  are n o t  r i c h  i n  c a p i t a l ,  non- 

Marianas i n v e s t o r s  must be persuaded t o  provide t h e  

r e sou rces  t h a t  a r e  needed f o r  growth. R e s t r i c t i o n s  on 

l a n d  a l i e n a t i o n  w i l l  impede t h e  f low o f  c a p i t a l  from 

abroad,  and slow t h e  improvement o f  t h e  economy. 



F u r t h e r ,  r e s t r i c t i o n s  w i l l ,  t o  some e x t e n t ,  d i s t o r t  t h e  

market  i n  l a n d  and dec rea se  i t s  market  va lue .  The 

Convention t h e r e f o r e  must be a le r t  t o  t h e  economic conse- 

quences of  t h e  r e s t r i c t i o n s  t h a t  are imposed. 

F i n a l l y ,  t h e r e  a r e  c o n s i d e r a t i o n s  o f  p r a c t i c a l i t y  

t h a t  cannot  b e  neg l ec t ed .  Any r e s t r i c t i o n s  w i l l  

n e c e s s a r i l y  reduce  t h e  d i s c r e t i o n  o f  t h e  l e g i s l a t u r e  t o  

d e a l  w i th  unforeseen  problems. F u r t h e r ,  some approaches  

t o  t h i s  q u e s t i o n  are more e a s i l y  en fo rced  t h a n  a r e  o t h e r s .  

There i s  l i t t l e  j u s t i f i c a t i o n  f o r  c a s t i n g  any 

r e s t r i c t i o n s  i n  a form t h a t  t h e  Commonwealth government 

w i l l  f i n d  i t  d i f f i c u l t  t o  implement. Th i s  may indeed  

be one o f  t h e  more d i f f i c u l t  a s p e c t s  o f  t h i s  whole q u e s t i o n .  

H i s t o r i c a l l y ,  many p r o v i s i o n s  o f  t h i s  s o r t  have e i t h e r  n o t  

l a s t e d  very  long ,  o r  su rv ived  o n l y  because  they  w e r e  n o t  
4 /  - 

i n t e r p r e t e d  as r e s t r i c t i v e l y  as t h e y  might  have been. 

The Convention may wish t o  c o n s i d e r  t h i s  r eco rd .  

4/ For  example, t h e  o r i g i n a l  s t a t u t e  f o r b i d d i n g  l a n d  - 
ownership by a l i e n s  ( A c t  o f  Mar. 3 ,  1887,  24 S t a t .  476) 
l a s t e d  o n l y  10  y e a r s  b e f o r e  b e i n g  cons ide rab ly  s o f t e n e d  
by amendments ( A c t  o f  M a r .  2 ,  1897, 29  S t a t .  618, c u r r e n t l y  
48 U.S.C. SS 1501-07 ( 1 9 7 0 ) ) .  

Again, f o r  t h e  n o n - r e s t r i c t i v e  i n t e r p r e t a t i o n s  g iven  
Mexican l a w s  r e s t r i c t i n g  a l i e n  l a n d  ownership,  see M i l l e r ,  
I n v e s t i n g  i n  R e a l  P r o p e r t y  i n  Mexico, 44 L.A, -BAR BULL. 
p. 561 (1969).  



11. SPECIFIC ISSUES FOR DECISION 

This s e c t i o n  d i scusses  f i r s t  t he  a d v i s a b i l i t y  

of c o n s t i t u t i o n a l  t reatment  of t h e  s u b j e c t  of r e s t r i c t i o n s  

on land a l i e n a t i o n .  

I t  then examines two ca tegor ies  of f a c t o r s  by 

which these  r e s t r i c t i o n s ,  mandated by t h e  Covenant, can 

be made more o r  l e s s  r igorous:  (1) t h e  d e f i n i t i o n  of 

what i s  t o  be r egu la ted  -- "acqu i s i t ion , "  " i n t e r e s t  i n  

land,"  and "long-term" i n t e r e s t ;  and ( 2 )  t h e  d e f i n i t i o n  

of who i s  t o  be a f f e c t e d  by the  r egu la t ions  -- persons 

of Northern Marianas descent ,  non-Marianans c u r r e n t l y  

owning long-term i n t e r e s t s  i n  land ,  and corpora t ions  

and o t h e r  nonnatural  persons. I f  t h e  d e f i n i t i o n s  of what 

i s  being regula ted  a r e  narrow, then more i n t e r e s t s  i n  

land w i l l  be governed by t h e  f r e e  market, and t h e  impact 

of t h e  r egu la t ions  on non-Marianans w i l l  be l e s s  severe ,  

r ega rd less  of how they a r e  def ined.  S imi la r ly ,  i f  t h e  

d e f i n i t i o n  of "Northern Marianas descent"  i s  broad, then 

more persons w i l l  be e l i g i b l e  t o  own land and t h e  adverse 

economic impact of t h e  r egu la t ions  w i l l  be l e s s  severe.  

This s e c t i o n  assesses  t h e  op t ions  a v a i l a b l e  t o  t h e  Conven- 

t i o n  f o r  broad o r  narrow app l i ca t ion  of both of these  

ca tegor ies  of f a c t o r s .  



F i n a l l y ,  t h i s  s e c t i o n  examines q u e s t i o n s  of  

enforcement and d u r a t i o n  o f  t h e  r e g u l a t o r y  p l a n  t h a t  h a s  

been dev i s ed .  

A. A d v i s a b i l i t y  o f  C o n s t i t u t i o n a l  Treatment 

Before  t h e  Convention w i l l  be a b l e  t o  d e a l  

w i t h  t h e  s u b s t a n t i v e  problems of l and  a l i e n a t i o n ,  it must 

decide t h e  r o l e  t h a t  it wishes  t o  p l a y  i n  t h e  p roces s .  

S e c t i o n  8 0 5  r e q u i r e s  o n l y  t h a t  a l i e n a t i o n  be r e s t r i c t e d ;  

it does  n o t  r e q u i r e  t h a t  a l l  t h e  r e s t r i c t i o n s  be i n  t h e  

C o n s t i t u t i o n .  The Convention,  indeed ,  cou ld  l e a v e  t h e  

e n t i r e  q u e s t i o n  t o  t h e  l e g i s l a t u r e .  

S t rong  arguments,  however, can be  made f o r  

s e t t i n g  t h e  o u t l i n e s  o f  t h e  r e s t r i c t i o n s  i n  t h e  

C o n s t i t u t i o n .  Th i s  q u e s t i o n  i s  u n l i k e  many m a t t e r s  

t h a t  come b e f o r e  t h e  C o n s t i t u t i o n a l  Convention,  i n  which 

wise  p o l i c y  f a v o r s  l e a v i n g  t h e  l e g i s l a t u r e  f r e e  t o  d e a l  

w i t h  t h e  s u b j e c t  a s  c i rcumstances  seem t o  r e q u i r e .  

I n  t h i s  c a s e ,  q u e s t i o n s  a r e  p r e sen t ed  t h a t  must be  

answered i f  landowners i n  t h e  Commonweaith a r e  t o  be 

a b l e  t o  be c e r t a i n  of t h e i r  r i g h t s  t o  impor tan t  a s s e t s .  

I t  i s  d e s i r a b l e  f o r  t h i s  m a t t e r  t o  be s e t t l e d  q u i c k l y  

because  land t r a n s a c t i o n s  cannot  t a k e  p l a c e  i n  any o r d e r l y  



fashion until that happens. To leave the matter to the 

legislature obviously involves some delay. Moreover, 

if the matter is left to the legislature, a very basic 

aspect of land law can be altered relatively easily. 

The stability required in land law is thus not really 

available unless the land alienation question is treated 

in the Constitution. 

A second argument in favor of dealing with the 

question at the Convention is the matter of public 

confidence. One of the standards by which the Consti- 

tution may be judged is its treatment of the land 

question. Dissatisfaction with the approach taken on 

this matter could be reflected in general disapproval 

of the document. 

Finally, to settle the main outlines of these 

restrictions in a document that must be approved by 

the voters will raise the dignity of the restrictions. 

It will emphasize the importance of the subject in a 

way a legislative enactment cannot. In light of the 

possibility of a legal challenge to the constitutionality 

of section 805 and any implementing provision, this is 



5 / - 
an impor tan t  c o n s i d e r a t i o n .  

5/ S e c t i o n  501 a t t e m p t s  t o  i n s u l a t e  S 805 from t h e  e f f e c t s  
o f  o t h e r w i s e  applicable p o r t i o n s  o f  t h e  Uni ted  S t a t e s  
C o n s t i t u t i o n  b u t  it is  n o t  c l e a r  t h a t  t h e  c o u r t s  w i l l  g i v e  
e f f e c t  t o  § 5 0 1  because  American c o u r t s  a r e  r e l u c t a n t  t o  
exempt American qovernments from l i m i t a t i o n s  on t h e i r  
p w e > s .  ~ a l e r o - T o l e d o  v. Pearson Yacht Leas ing C o .  , 416 
U.S. 663, 668-69 n.5 (1974) .  

S e c t i o n  805 may t h e r e f o r e  be t e s t e d  on i t s  m e r i t s  under 
s e v e r a l  s e c t i o n s  of t h e  United S t a t e s  C o n s t i t u t i o n :  

(1) The e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  Fou r t een th  
Amendment, o r  t h e  due p r o c e s s  c l a u s e  o f  t h e  F i f t h  Amendment: 
t h e  p r o v i s i o n s  of  S 805 cou ld  be  a l l e g e d  t o  v i o l a t e  t h e  
du ty  o f  equa l  p r o t e c t i o n  by denying c e r t a i n  persons  t h e  
r i g h t  t o  a c q u i r e  l a n d  s o l e l y  on account  o f  t h e i r  race. It  
would appear  t h a t  S 805 cou ld  be  defended by analogy t o  
laws c o n f e r r i n g  s p e c i a l  b e n e f i t s  on I n d i a n s  and Alaskan 
n a t i v e s ,  b u t  t h i s  i s  by no means c e r t a i n .  

( 2 )  The " taking1 '  c l a u s e  o f  t h e  F i f t h  Amendment, o r  t h e  
due p roces s  c l a u s e  o f  t h e  Fou r t een th  Amendment a s  a p p l i e d  
t o  " t ak ings" :  s i n c e  § 805 w i l l  make it unlawful  t o  se l l  
l a n d  even t o  persons  who, a s  non-Marianan T r u s t  T e r r i t o r y  
c i t i z e n s ,  a r e  c u r r e n t l y  l awfu l  pu rchase r s ,  t h e  s e c t i o n  
cou ld  b e  i n t e r p r e t e d  a s  t a k i n g  a p o r t i o n  o f  t h e  p r o p e r t y  
r i g h t s  o f  land-owners i n  t h e  Northern  Marianas -- namely, 
t h e  r i g h t  t o  se l l  t h e  p r o p e r t y  t o  non-Marianan Micronesians .  
I f  t h i s  a c t i o n  w e r e  a t a k i n g ,  the land-owners would be  
e n t i t l e d  t o  " j u s t  compensation." A s t r o n g  argument can 
be made t h a t  t h i s  s e c t i o n  i s  merely an e x e r c i s e  o f  t h e  
p o l i c e  power and t h u s  does  n o t  t r i g g e r  t h e  " t a k i n g "  i s s u e ,  
b u t  t h e  p o i n t  may be  r a i s e d .  

( 3 )  The " n a t i o n a l "  p r i v i l e g e s  and immunit ies  c l a u s e  o f  
t h e  Fou r t een th  Amendment: s t a t e s  are forb idden  t o  d e p r i v e  
a c i t i z e n  o f  t h e  p r i v i l e g e s  and immunit ies  o f  n a t i o n a l  
c i t i z e n s h i p .  These p r i v i l e g e s  i n c l u d e  t h e  r i g h t  t o  t r a v e l  
t o  and reside i n  any state.  Shap i ro  v. ~ h o r n ~ s o n ,  394 
U.S. 618 (1969) .  S e c t i o n  805 might  be cons ide red  an 
impediment t o  the e x e r c i s e  o f  t h i s  r i g h t .  It  would, how- 
e v e r ,  be  measured a g a i n s t  th.e  same s t a n d a r d  a s  would app ly  
t o  t h e  equa l  p r o t e c t i o n  c h a l l e n g e .  I f  it s u r v i v e s  one,  
it w i l l  s u r v i v e  the o t h e r .  

[Foo tno te  con t inued  on n e x t  page] 



B. Def in i t ior i  o f  "Acquis i t ion"  

The Covenant restricts the a c q u i s i t i o n  of  c e r t a i n  

i n t e r e s t s  i n  l a n d  by persons  who a r e  n o t  o f  Northern 

Marianas descen t .  I n  de te rmin ing  t h e  p r e c i s e  e x t e n t  o f  

t h i s  r e s t r i c t i o n ,  it is necessary  t o  look f i r s t  a t  t h e  

meaning o f  t h e  t e r m  " a c q u i s i t i o n . "  

The Covenant i s  d r a f t e d  i n  a way t h a t  permi t s  t h e  

Convention t o  p rov ide  a d e f i n i t i o n  f o r  t h e  t e r m  " acqu i s i -  

t i o n . "  Normally, t h e  word i s  r ead  very broadly .  For 

example, i n  a  case invo lv ing  an a l i e n ' s  " a c q u i s i t i o n "  of  

l a n d  i n  t h e  Distr ict  of  Columbia i n  v i o l a t i o n  of  a f e d e r a l  

s t a t u t e ,  t h e  c o u r t  observed: "Lands may be acqu i r ed  by 
<6/ 

purchase,  and t h e  purchase may be by g r a n t  o r  devise."-  

[Footnote cont inued  from previous  page] 

( 4 )  The " i n t e r s t a t e "  p r i v i l e g e s  and immunities c l a u s e  
of  A r t i c l e  I V ,  s e c t i o n  2: by d i s c r i m i n a t i n g  a g a i n s t  non- 
r e s i d e n t s  as non- res iden ts ,  S 805 might b e  a l l e g e d  t o  
contravene t h e  i n t e r s t a t e  p r i v i l e g e s  and immunities 
c l ause .  Toomer v. Witsell, 334 U.S. 385 (1948).  That  
c l a u s e ,  however, permi t s  d i s c r i m i n a t i o n  when t h e r e  are 
" p e r f e c t l y  v a l i d  independent reasons"  f o r  t h e  d i sc r imina-  
t i o n .  Id .  a t  396. Again, i f  t h e  s e c t i o n  wi ths t ands  an 
equa l  p r o t e c t i o n  cha l l enge ,  it should be a b l e  t o  meet an 
a t t a c k  under t h i s  c l a u s e  

6/ Larkin  v. Washington Loan & T r u s t  Co., 31 F.2d 635, - 
637 (D.C.  C i r .  1929) (emphasis added) .  The s t a t u t e  
involved was what i s  now 48 U.S.C. S 1501 (1970) .  



The Convention's  a l t e r n a t i v e s  h e r e  are  t o  use  

t h e  term broadly a s  i s  normally done, o r  t o  ca rve  o u t  

except ions .  I n  favor  o f  t h e  l a t t e r  course ,  it may be 

argued t h a t  r e s t r i c t i o n s  on a l i e n a t i o n  should g e n e r a l l y  

be read  narrowly,  and t h a t  a narrow d e f i n i t i o n  of a c q u i s i t i o n  

would h e l p  t o  do t h i s .  Against  t h i s  argument, it can be 

observed,  f i r s t ,  t h a t  t h e  c l e a r  i n t e n t  of  s e c t i o n  805 i s  

t o  r e s t r a i n  a c q u i s i t i o n  g e n e r a l l y ,  and second, t h a t  i t  

may be more e f f i c i e n t  t o  achieve a narrowing r e s u l t  by 

d e f i n i n g  broadly t h e  t e r m s  "person o f  Northern Marianas 

descent"  and " i n t e r e s t  i n  land."  

Even i f  a  broad d e f i n i t i o n  of  " a c q u i s i t i o n "  is  

d e s i r e d ,  two p o s s i b l e  except ions  might be c r e a t e d  f o r  

a c q u i s i t i o n  by i n h e r i t a n c e  and a c q u i s i t i o n  by mortgage 

f o r e c l o s u r e .  

1. I n h e r i t a n c e  

The Convention could d e f i n e  " a c q u i s i t i o n "  t o  

exclude s i t u a t i o n s  i n  which a person becomes t h e  owner o f  

l and  through i n h e r i t a n c e .  This  has  t h r e e  j u s t i f i c a t i o n s .  

F i r s t ,  t h e  purpose of  t h e  Covenant i s  t o  prevent  economic 

power from be ing  e x e r t e d  a g a i n s t  persons o f  Northern 

Marianas descent ,  and t h i s  purpose i s  n o t  adverse ly  a f f e c t e d  

by pe rmi t t i ng  o t h e r  persons t o  become owners of l and  through 

i n h e r i t a n c e .  Second, t r a n s f e r s  through i n h e r i t a n c e  w i l l  

be  a r e l a t i v e l y  s m a l l  p ropor t ion  of t h e  t o t a l  number of 



t r a n s f e r s  i n  any given yea r  and thus  w i l l  have l i t t l e  

impact on t h e  e f f e c t i v e n e s s  of  t h e  r e s t r i c t i o n  i n  keeping 

land o.mership i n  Northern Marianas hands. Third,  it i s  

un l ike ly  t h a t  an exception f o r  inhe r i t ance  can be manipu- 

l a t e d  t o  any s i g n i f i c a n t  e x t e n t  by persons otherwise 

i n e l i g i b l e  t o  own land.  

A review of t h e  p r a c t i c e  i n  o t h e r  American 

j u r i s d i c t i o n s  i s  of l i t t l e  he lp  on t h i s  ques t ion .  The 

c o n s t i t u t i o n  of t h e  s t a t e  of Washington formerly provided: 

[Tlhe ownership of lands by a l i e n s ,  o t h e r  
than those who i n  good f a i t h  have dec lared  
t h e i r  i n t e n t i o n  t o  become c i t i z e n s  of 
t h e  United S t a t e s ,  is  prohib i ted  i n  t h i s  
s t a t e ,  except  where acquired by inher i t ance ,  
under mortgage o r  i n  good f a i t h  i n  t h e  
ordinary course of j u s t i c e  i n  t h e  co l l ec -  
t i o n  of debts  . . . .7/  - 

This provis ion  appears t o  have been aimed s o l e l y  a t  pre- 

vent ing fore ign  commercial i n t e r e s t s  from gaining c o n t r o l  

of a g r i c u l t u r e  i n  t h e  s t a t e .  I t  was not  aimed a t  

preventing adverse c u l t u r a l  impact. 

The oppos i te  approach i s  taken by Samoan law 

which provides : 

I t  i s  prohib i ted  t o  a l i e n a t e  any 
lands  except f reehold lands  t o  any person 
who has l e s s  than one-half n a t i v e  blood, 
and i f  a person has any nonnative blood 
whatever, it i s  p roh ib i t ed  t o  a l i e n a t e  

7/ WASH. CONST. a r t .  11, 5 33 (emphasis added) ( repealed  
i n  1966).  



any n a t i v e  lands  t o  such person un le s s  
he was born i n  American Samoa, i s  a 
descendant o f  a Samoan family ,  l i v e s  w i th  
Samoans a s  a Samoan, l i v e d  i n  American 
Samoa f o r  more than  f i v e  y e a r s  and has 
o f f i c i a l l y  dec l a red  h i s  i n t e n t i o n  of  
making American Samoa h i s  home f o r  l i f e .  

I f  a person who h a s  any nonnat ive  
blood marr ies  another  person who has  
any nonnat ive  blood,  t h e  c h i l d r e n  o f  such 
marr iaae  cannot i n h e r i t  l and  u n l e s s  thev  -. . - - - - - 

2 -  

are of a t  l e a s t  one-half n a t i v e  blood.81 - 

This  is ,  o f  course ,  an extremely s t r ic t  provis ion .  I t  

e f f e c t i v e l y  prevents  a c q u i s i t i o n  of  l and  by o u t s i d e r s  of  

any d e s c r i p t i o n .  The l and  t enure  system i n  American Samoa, 

however, d i f f e r s  markedly from t h a t  o f  t h e  Northern 

Marianas. It seems a f a i r  i n f e r e n c e  t h a t  conveyance of 

communal l and  t h e r e  t o  non-Samoans poses  even more of  a 

danger t o  t h e  c u l t u r e  than  would s i m i l a r  t r a n s a c t i o n s  among 

t h e  Northern Marianans. 

A d i f f e r e n t ,  and perhaps u s e f u l ,  approach i s  

taken  by Mexico. Ownership of land by f o r e i g n e r s  i n  c e r t a i n  

a r e a s  of t h e  country  i s  p roh ib i t ed .  The law provides ,  

however, t h a t  a f o r e i g n e r  acqu i r ing  land by i n h e r i t a n c e  
9/ - 

s h a l l  have f i v e  y e a r s  t o  d i spose  of  t h e  land.  Limited 

t o  family  members, t h i s  l a s t  approach would prevent  

8/ AMERICAN SAMOAN CODE tit. 27, S $  2 0 4 ( b ) ,  (c) (1973) - 
(emphasis added) .  

9/ M i l l e r ,  I n v e s t i n g  i n  Real Proper ty  i n  Mexico, 4 4  L.A. - 
BAR. BULL. p. 561, a t  563 (1969).  



fo re igners  from e s t a b l i s h i n g  themselves wi th in  t h e  

c u l t u r e  by requ i r ing  sale of t h e  land wi th in  f i v e  years .  

A t  t h e  same time, it would permit a person of Northern 

Marianas descent  t o  provide f o r  those  c l o s e  t o  h i m  by a  

devise of land ,  g iv ing  a  long enough per iod  f o r  d ispos i -  

t i o n  of t h e  land t o  m i t i g a t e  its forced s a l e  aspects .  

2.  Mortgage 

The o t h e r  form of a c q u i s i t i o n  t h a t  might be 

considered f o r  s p e c i a l  t reatment  i s  a c q u i s i t i o n  through 

forec losure  of a  mortgage. One of t h e  more common ways 

t o  r a i s e  c a p i t a l  i s  t o  pledge land a s  s e c u r i t y  f o r  a  loan. 

Normally, t h i s  would be one of t h e  devices  by which t h e  

people of t h e  Northern Marianas would ga in  access t o  funds 

from sources ou t s ide  t h e  Is lands .  The value of such a  

pledge t o  a  lender ,  however, i s  reduced i f  t h e  lender  i s  

bar red  from acqui r ing  any i n t e r e s t  i n  t h e  pledged land 

i n  t h e  event of a  d e f a u l t .  A t  t h e  minimum, t h e  lender  

must have t h e  r i g h t  t o  s e l l  t h e  land and must have such 

equ i t ab le  r i g h t s  i n  t h e  land p r i o r  t o  s a l e  a s  a r i s e  from 

h i s  r i g h t  t o  s e l l .  Without such r i g h t s  upon fo rec losure ,  

t h e  pledge i s  va lue less  t o  t h e  lender .  Yet, such r i g h t s  

would appear t o  c o n s t i t u t e  r a t h e r  important i n t e r e s t s  

i n  t h e  land,  i n  some ways equiva lent  t o  ownership. 

J u r i s d i c t i o n s  t h a t  fo rb id  ownership of land by 

a l i e n s  dea l  w i t h  t he  quest ion of forec losure  of  s e c u r i t y  



i n t e r e s t s  i n  seve ra l  ways. It may be assumed t h a t  t h e r e  

a r e  na t ions  t h a t  fo rb id  pledging land a s  s e c u r i t y  f o r  a  

debt t o  a  fore igner .  On t h e  o t h e r  hand, t h e  provis ion of 

t h e  Washington c o n s t i t u t i o n ,  set ou t  above, excepted from 

i t s  p roh ib i t ion  a c q u i s i t i o n  of land "under mortgage." 

The f e d e r a l  s t a t u t e s  r e s t r i c t i n g  a l i e n  ownership of  land 
l o /  

i n  t h e  t e r r i t o r i e s -  o f f e r  a  t h i r d  a l t e r n a t i v e .  Under 

t h e s e  s t a t u t e s ,  t h e  general  p roh ib i t ions  on a c q u i s i t i o n  

by a l i e n s  do n o t  extend t o  

enforc ing  any . . . l i e n ,  nor [ t o ]  
acqui r ing  and holding t i t l e  t o  r e a l  
e s t a t e  . . . upon which a  l i e n  may have 
[been] f ixed ,  o r  upon which a  loan  of 
money may . . . be made and secured. 
A l l  l ands  so  acquired s h a l l  be s o l d  
wi th in  t e n  years  a f t e r  t i t l e  s h a l l  be . . . o r  t h e  same s h a l l  escheat  t o  
t h e  United S t a t e s . l l /  - 

This way of dea l ing  with t h e  mat ter  resembles t h a t  of  

Mexico, which, however, r equ i res  a  s a l e  within f i v e  years ,  

with extensions poss ib le  upon a  showing of good cause.  

"Good cause" inc ludes  t h e  i n a b i l i t y  t o  f i n d  a  buyer 
1 2 /  - 

w i l l i n g  t o  pay an amount equal  t o  t h e  outs tanding  debt .  

10/ 48 U.S.C.A. § §  1501-07 (1976). - 

11/ 48 U.S.C.A. § 1503 (1976). - 

1 2 /  Seminar on t h e  Law of Real Property Acquisi t ion i n  
Mexico, 12 A R I Z .  L. REV. p. 265, a t  288 (1970). 



I f  t h e  Commonwealth wished t o  avoid  pe rmi t t i ng  such exten- 

s i o n s ,  it could provide t h a t  such l and  would be condemned 

by t h e  government i f  t h e  mortgagee had n o t  been a b l e  t o  

f i n d  a  buyer w i th in  a  f i x e d  per iod .  

Thus, t h e r e  a r e  a t  l e a s t  t h r e e  a l t e r n a t i v e s  

regard ing  t h e  ques t ion  of  fo rec losu re .  The Convention 

could simply f o r b i d  a l l  p ledges  of  l and  t o  f o r e i g n e r s .  

This  would e l i m i n a t e  any chance of  f o r e i g n  encroachment 

upon land i n  t h e  Northern Marianas. I t  would a l s o  seve re ly  

l i m i t  t h e  a v a i l a b i l i t y  of  o u t s i d e  f inanc ing  f o r  development 

of t h e  I s l a n d s .  The second a l t e r n a t i v e  would permit  t r a n s -  

f e r  of f u l l  t i t l e  i n  c o l l e c t i o n  of  a  d e b t ,  which would e a s e  

t h e  d i f f i c u l t i e s  o f  o b t a i n i n g  f o r e i g n  f inanc ing .  Even good 

f a i t h  t r a n s a c t i o n s  under such a  p rov i s ion ,  however, would 

l e a d  t o  f o r e i g n  ownership of  land i n  t h e  Northern Marianas. 

Furthermone, it would be necessary t o  p o l i c e  such forms of 

d e a l i n g  very  c l o s e l y  t o  ensure  t h a t  t r a n s a c t i o n s  t h a t  w e r e  

mortgages i n  form w e r e  n o t  sales i n  f a c t .  

The t h i r d  a l t e r n a t i v e  permi ts  t h e  use  of l and  

a s  s e c u r i t y  s o  t h a t  some of  t h e  economic impact i s  a l l e v i -  

a t e d  b u t  r e q u i r e s  r e l a t i v e l y  r a p i d  d i s p o s i t i o n  of  t h e  l and  

s o  t h a t  f o r e i g n  hold ings  do n o t  become s i g n i f i c a n t .  I t  

should be po in t ed  o u t  t h a t  it i s  impossible  t o  p r e d i c t  how 

such a  p rov i s ion  would work. A l ende r  might be unwi l l ing  

t o  l end  money on t h e  s t r e n g t h  of  a p o s s i b l e  resale when t h e  



t o t a l  number o f  p o s s i b l e  purchasers  was very smal l .  

Fu r the r ,  t h e  l i m i t e d  number of p o s s i b l e  purchasers  

might f o r c e  t h e  Commonwealth t o  g ive  a lender  

a cons iderable  pe r iod  of  t i m e  w i th in  which t o  se l l  t h e  

proper ty ,  o r  t o  be ready t o  purchase apprec iab le  q u a n t i t i e s  

of  land.  During t h e  pos t - forec losure  per iod ,  t h e  l e n d e r  

would be t h e  owner of t h e  proper ty .  N o  Northern Marianan 

would d e r i v e  any income from h i s  use  of t h e  land.  The 

s i t u a t i o n  t h u s  d i f f e r s  from l e a s e s  f o r  per iods  not  q u i t e  

long enough t o  be  "long-term." A l e a s e  arrangement would 

a t  l e a s t  g ive  a r e t u r n  t o  a Northern Marianan landowner. 

F i n a l l y ,  t h i s  t h i r d  a l t e r n a t i v e  r e q u i r e s  p o l i c i n g  t o  an 

e x t e n t  no less than  t h a t  r equ i red  i n  t h e  second. Someone 

would have t o  keep t r a c k  of t h e  l eng th  of  t i m e  a l ende r  

had occupied t h e  land ,  and t a k e  s t e p s  t o  ensu re  h i s  

depa r tu re  a t  t h e  end of  whatever pe r iod  was s e l e c t e d .  The 

t h i r d  a l t e r n a t i v e ,  i n  s h o r t ,  may combine some of t h e  d i s -  

advantages r a t h e r  than t h e  advantages of t h e  f irst  two, 

b u t  it may s t i l l  be more p r a c t i c a l .  

I t  should be noted t h a t ,  whichever a l t e r n a t i v e  

is  chosen, much of t h e  d e t a i l e d  work may be l e f t  t o  t h e  

l e g i s l a t u r e .  For example, i f  t h e  second a l t e r n a t i v e  i s  

chosen, t h e  C o n s t i t u t i o n  need n o t  i t s e l f  a t tempt  t o  set 

o u t  t h e  d i f f e r e n c e  between a "mortgage" and a "sale." 

~ i k e w i s e ,  under t h e  t h i r d  a l t e r n a t i v e ,  t h e  Convention need 



only  s e t t l e  upon t h e  p r i n c i p l e  of  ownership f o r  a  l i m i t e d  

per iod .  The l e n g t h  o f  t h e  pe r iod  may be l e f t  t o  s t a t u t e .  

C. D e f i n i t i o n  o f  . " . In te res t  i n  Real Proper ty"  

Once t h e  t e r m  l l acqu i s i t i on l l  i s  de f ined ,  t h e r e  

is  a  need t o  g ive  a t t e n t i o n  t o  what i s  t o  be acqui red .  The 

Covenant r e f e r s  t o  " i n t e r e s t s  i n  r e a l  p roper ty"  a s  t h e  

o b j a c t  o f  t h e  l i m i t a t i o n .  I f  t h e s e  i n t e r e s t s  a r e  def ined  

narrowly,  t hen  t h e  scope of  t h e  r e s t r i c t i o n  w i l l  be 

decreased.  

One s t anda rd  r e fe rence  work, Black ' s  Law 

Dic t ionary ,  d e f i n e s  " i n t e r e s t  (p roper ty)  " a s  " [t] he most 

gene ra l  term t h a t  can be employed t o  denote a  proper ty  

i n  l ands  o r  c h a t t e l s .  . . . More p a r t i c u l a r l y ,  it means 
13/ 

a  r i g h t  t o  have t h e  advantage acc ru ing  from anything . . . . 1~ - 

It would appear t h a t  normal usage o f  t h e  t e r m  i n  American 

law would cover any r i g h t  t o  u se  o r  d e r i v e  p r o f i t  from 

land  f o r  any pe r iod  of  t i m e .  Thus, no t  on ly  ownership 

and'leases a r e  covered; e q u i t a b l e  i n t e r e s t s ,  o f  t h e  s o r t  
1 4 /  - 

possessed by t h e  b e n e f i c i a r y  o f  a  t r u s t ,  easements,  and 

13/ BLACK'S LAW DICTIONARY P-  950 (4 th  r e v -  ed*  1968) .  - 
14/ Mexico does no t  t r e a t  t h e  s i t u a t i o n  where, i n  i t s  - 
equ iva len t  o f  t h e  t r u s t  arrangement, a  f o r e i g n e r  i s  bene- 
f i c i a r y ,  a s  v i o l a t i n g  i t s  laws r e s t r i c t i n g  l and  ownership 
by f o r e i g n e r s .  Fore igners  have used t h i s  dev ice  f r equen t ly  
t o  ga in  e f f e c t i v e  c o n t r o l  of  l a n d  i n  t h a t  country .  Seminar 
on t h e  Law o f  Real Proper ty  Acqu i s i t i on  i n  Mexico, 1 2  ARIZ .  
L. REV. p. 265, a t  286 (1970).  



covenants running w i t h  the l and  would a l l  appear t o  be 

reached. 

One l i m i t a t i o n  on t h e  d e f i n i t i o n  of " i n t e r -  

ests i n  r e a l  p roper ty"  t h a t  t h e  Convention might 

cons ider  is i t s  a p p l i c a t i o n  t o  co rpora t e  s tock .  Corporate 

s t o c k  i s  no t  normally considered an i n t e r e s t  i n  land,  and 

t h a t  i n t e r p r e t a t i o n  might be continued. I n  view of t h e  

problem r a i s e d  by s e c t i o n  805 of t h e  Covenant, however, 

t h i s  may have t o  be made e x p l i c i t .  Sec t ion  805 f o r b i d s  

a c q u i s i t i o n s  of  i n t e r e s t s  i n  land  by persons no t  of  

Northern Marianas descent .  I f  s tock  of co rpora t ions  owning 

land i s  n o t  "an i n t e r e s t  i n  l and , "  t h e  shareholders  of a 

land-owning co rpora t ion ,  o r  t h e  co rpora t ion  i t s e l f ,  could 

se l l  t o  f o r e i g n e r s  enough sha res  t o  c o n s t i t u t e  a con- 

t r o l l i n g  i n t e r e s t .  This would accomplish t h e  o b j e c t i v e  

forbidden by s e c t i o n  805, and y e t  would no t  be unlawful,  

un le s s  it could be  proved t h a t  the co rpora t ion  was i n  f a c t  

c o n t r o l l e d  by f o r e i g n e r s  a t  t h e  t i m e  of t h e  l and  acqu i s i -  

t i o n .  

There a r e  t h r e e  p o s s i b l e  ways o f  dea l ing  with  

t h i s  problem. The f i r s t  i s  t o  exclude s tock  i n t e r e s t s  so  

t h a t  co rpora t e  t r a n s a c t i o n s  could proceed f r e e l y  without  

be ing  a f f e c t e d  by s e c t i o n  805. 

The second is  t o  provide t h a t  a l l  such s tock  i s  

under a l l  c i rcumstances  an " i n t e r e s t  i n  land ,"  of t h e  same 



s o r t  t h a t  t h e  corpora t ion  enjoys.  Under t h i s  formula, 

s tock could never be acquired by persons - not  of Northern 

Marianas descent.  Thus, even i f  a corporat ion was per- 

mi t ted  t o  have 20 percent ,  o r  25 percent  o r  40  percent  of 

i t s  sha res  i n  non-Marianas hands a t  t h e  time t h e  land was 

acquired,  t h e  non-Marianas shareholders  could t h e r e a f t e r  

s e l l  t h e i r  sha res  only t o  Northern Marianans. The e f f e c t  

of such a r u l e  would be t o  make it very unl ike ly  t h a t  non- 

Marianans would ever  acqui re  s tock  i n  any Northern Marianas 

corporat ion.  Even a corporat ion having no permanent o r  

long-term i n t e r e s t s  i n  land would n o t  be a t t r a c t i v e ,  because 

if t h e  corpora t ion  d i d  acqui re  an i n t e r e s t  i n  land i n  t h e  

f u t u r e ,  t h e  fo re ign  sha reho lde r ' s  s tock  would immediately 

become very unl iquid.  I n  e f f e c t ,  Northern Marianas corpora- 

t i o n s  would be forced t o  leave 100 percent  of t h e i r  shares  

i n  Northern Marianas hands, with a l l  t h e  disadvantages t h a t  

a r e  discussed i n  s e c t i o n  I I ( G )  below. On t h e  o t h e r  hand, 

such a , r u l e  is  a t  l e a s t  simple. A v i o l a t i o n  i s  easy t o  

def ine ,  although perhaps d i f f i c u l t  t o  discover.  

The t h i r d  a l t e r n a t i v e  is  t o  provide t h a t  a share  

of s tock of a land-owning corpora t ion  i s  an i n t e r e s t  i n  

land only i f  i t s  s a l e  t o  a non-Marianan would lower t h e  

t o t a l  amount of s tock i n  Northern Marianas hands below 

the  percentage permit ted f o r  corpora t ions  wishing t o  ac- 

q u i r e  land i n  t h e  Northern Marianas. For example, if a 



corporation must have 75 percent of its shares in the hands 

of persons of Northern Marianas descent to be eligible to 

acquire land, stock which, if sold, would lower the per- 

centage of Northern Marianas owners below 75 percent would 

be an interest in land. The effect of such a provision would 

be that non-Marianas shareholders could always dispose of 

their stock. Since the stock would start out in the 

possession of a non-Marianan, its transfer to another 

non-Marianan could not change the percentage distribution 

of stock ownership. Northern Marianas shareholders, however, 

would be in a rather difficult position. They would 

have great difficulty knowing whether they could sell 

their stock to a non-Marianan at any given moment. It 

would be necessary to know the status of almost all the 

shares before such a transfer could take place. 

This latter problem is the main disadvantage of 

this approach. Under the second alternative, a person 

could at least be certain when he was violating the law, 

although catching him might be difficult. Under the third 

alternative, a Northern Marianas shareholder could never 

be sure; nor, for that matter, could the authorities. 

The great advantage, of course, is that this way of 

dealing with the matter makes possible equity participation 

in Northern Marianas corporations by non-Marianans without 

any significant risk of undermining the objective of the 

restrictions on land alienation. 



D. D e f i n i t i o n  o f  "Long-Te.rm1' I n t e r e s t  

The f i n a l  a s p e c t  o f  d e f i n i n g  what is  t o  be r e g u l a t e d  

i s  t h e  examinat ion o f  t h e  q u a l i f i c a t i o n  " long- term."  

The Covenant does  n o t  r e q u i r e  t h a t  a l l  i n t e r e s t s  i n  r e a l  

p r o p e r t y  remain i n  t h e  hands  o f  pe r sons  o f  Nor the rn  

Marianas d e s c e n t  -- o n l y  "permanent and long-term i n t e r e s t s  

i n  r e a l  p r o p e r t y "  a r e  a f f e c t e d .  S i n c e  t r a n s f e r s  o f  owner- 

s h i p  ( o r  t i t l e )  a r e  a u t o m a t i c a l l y  "permanent and long- term,"  

t h e  narrow o r  b road  r e a d i n g  o f  t h i s  p a r t  o f  t h e  r e s t r i c t i o n  

depends e n t i r e l y  on t h e  t r e a t m e n t  o f  l e a s e h o l d  i n t e r e s t s .  

A s  i s  t r u e  o f  many a s p e c t s  o f  t h i s  q u e s t i o n ,  d e f i n i n g  

t h i s  t e r m  r e q u i r e s  r e s o l v i n g  a c o n f l i c t  between t h e  

approach most conducive  t o  economic development and t h a t  

most l i k e l y  t o  p r o t e c t  t h e  Nor the rn  Marianas c u l t u r e  from 

e r o s i o n  and t h e  Nor the rn  Marianas peop le  from e x p l o i t a t i o n .  

A long-term l e a s e  i s  i n  many ways e q u i v a l e n t  t o  ownership.  

The owner o f  t h e  l a n d  may be  d e p r i v e d  o f  a l l  p o s s i b i l i t y  

of t a k i n g  advantage  o f  any new economic o p p o r t u n i t y  f o r  

a p e r i o d  e q u a l  t o  o r  g r e a t e r  t h a n  h i s  l i f e t i m e .  Unless  

t h e  l e a s e  c o n t a i n s  l i b e r a l  p r o v i s i o n s  r e g a r d i n g  r enego t i a -  

t i o n  o f  t e r m s ,  t h e  landowner is  f o r c e d  t o  guess  t h e  

l i k e l y  i n c r e a s e  i n  v a l u e  o f  h i s  l a n d  i n  s e t t i n g  t h e  r e n t .  

Th i s  would be p a r t i c u l a r l y  d i f f i c u l t  f o r  landowners 

whose e x p e r i e n c e  i n  commercial l a n d  d e a l i n g s  i s  l i m i t e d .  

Y e t ,  if such l e a s e s  a r e  n o t  a v a i l a b l e ,  o u t s i d e  e n t e r p r i s e s  



w i l l  f i n d  it d i f f i c u l t  t o  do bus iness  i n  t h e  Commonwealth. 

Such e n t e r p r i s e s  must expect  t o  pu t  up t h e i r  own bu i ld ings ,  

and t o  qo through a per iod  o f  g e t t i n g  e s t a b l i s h e d .  Such 

an undertaking would not  be worthwhile i f  an e n t e r p r i s e  

could not  be c e r t a i n  o f  being a b l e  t o  s t a y  on t h e  l and  

it was using long  enough t o  recover  i t s  investment.  

Frequent r e n e g o t i a t i o n s  of  terms l ikewise  reduce t h e  

usefu lness  of  t h e  l e a s e .  Furthermore, i f  only un rea l i s -  

t i c a l l y  s h o r t  t e r m s  are permi t ted ,  t h e  tempta t ion  t o  

circumvent t h e  law w i l l  be s t r o n g ,  and t h e  d i f f i c u l t i e s  

o f  enforcement thus  very g r e a t .  I n  s h o r t ,  t h e  Convention 

must somehow s t r i k e  a balance.  

Precedent i s  of l i m i t e d  u t i l i t y  here .  The 

Trus t  T e r r i t o r y  government r e q u i r e s  a l l  l e a s e s  t o  non- 

c i t i z e n s  o f  t h e  Trus t  T e r r i t o r y  t o  be approved by t h e  High 
15/ - 

Commissioner. Implementing t h i s  r e s t r i c t i o n ,  t h e  

~ r & t  T e r r i t o r y  Manual of Adminis t ra t ion provides ,  i n  

p a r t  483.1: 

Leases of 30 yea r s  o r  more, i nc lud ing  
renewal op t ions ,  s h a l l  n o t  be approved 
i n  t h e  absence of t h e  submission of  
c l e a r ,  d e t a i l e d  and s u b s t a n t i a l  evidence 
t h a t  such term i s  i n  t h e  b e s t  i n t e r e s t  
of t h e  l e s s o r  and/or t h e  T r u s t  T e r r i t o r y .  
A l e a s e  which i s ,  i n  e f f e c t ,  a s a l e  of  t h e  
r e a l  p roper ty  w i l l  n o t  be approved. 

15/ TTC tit. 1, B 1 3  (1970);  Land Management Regulation No. 4 .  - 



It should be no ted  t h a t  t h e r e  is no a b s o l u t e  p r o h i b i t i o n  on 

l e a s e s  longer  than 30 y e a r s ,  on ly  a  heavy presumption 

a g a i n s t  them. 

I n  Mexico, a  l e a s e  f o r  10 y e a r s  o r  longer  is  
16/ - 

c0nsidere.d a  sale. .  The r e s t r i c t i o n s  on l and  ownership 

i n  t h a t  count ry ,  however, apply t o  on ly  a p o r t i o n  of  i t s  

land ,  and a r e  n o t  i n  f a c t  abso lu t e .  

The former c o n s t i t u t i o n a l  p rov i s ion  used i n  t h e  

S t a t e  o f  Washington was i n t e r p r e t e d  as fo rb idd ing  l e a s e s  
17/ - 

of  9 9  and 49  yea r s .  Again, however, t h e  r e s t r i c t i o n s  

w e r e  n o t  t o t a l ,  and app l i ed  e s s e n t i a l l y  t o  a g r i c u l t u r a l  

leases. 

The Convention has  t h r e e  a l t e r n a t i v e s  i n  t h i s  

mat te r .  It  can d e f i n e  "long-term" wi thout  g iv ing  t h e  

l e g i s l a t u r e  power t o  modify i t s  choice .  I t  can set an 

o u t s i d e  l i m i t ,  a  pe rmi t t ed  maximum, and empower t h e  l e g i s -  

l a t u r e  t o  sho r t en  t h e  per iod .  A l t e r n a t i v e l y ,  it can set a  

minimum -- a pe r iod  t h e  l e g i s l a t u r e  could n o t  reduce. The 

l a s t  two a l t e r n a t i v e s  can, o f  course ,  be combined wi th  

language such a s  "not  less than  !I - b u t  no t  more than - 

16/ Seminar on the Law of  Real Proper ty  Acqu i s i t i on  i n  - 
Mexico, -22 ARIZ. L. REV. p. 265, a t  284  (19/0). 

17/ S t a t e  v. Morrison.  1 8  Wash 664 - 59 P a r .  97R 1 1  R9R 1 r 



The g r e a t  advantage of  t h e  f i r s t  a l t e r n a t i v e  is  

i t s  c e r t a i n t y ;  a l l  i n t e r e s t e d  p a r t i e s  would know t h e i r  

r i g h t s  under t h i s  method. Of course ,  i f  t h e  term s e l e c t e d  

proved u n s a t i s f a c t o r y ,  changing it would be d i f f i c u l t .  

The second a l t e r n a t i v e  w i l l  ensure  p r o t e c t i o n  a g a i n s t  

l e a s e s  of a  c e r t a i n  number of y e a r s  o r  l onge r ,  bu t  persons 

i n t e r e s t e d  i n  i n v e s t i n g  i n  t h e  I s l a n d s  could never be 

e n t i r e l y  s u r e  what l e a s e  t e r m  a  p a r t i c u l a r  l e g i s l a t u r e  

might select. Conversely,  a  f i x e d  minimum would r e a s s u r e  

f o r e i g n  i n t e r e s t s ,  bu t  may expose t h e  people of t h e  I s l a n d s  

t o  i nc reased  economic p re s su re .  Combining t h e s e  l a s t  two 

would o f f e r  a  measure of c e r t a i n t y  t o  a l l  p a r t i e s ,  p l u s  

t h e  f l e x i b i l i t y  r equ i r ed  t o  t a k e  c a r e  of most d i f f i c u l t i e s .  

E. D e f i n i t i o n  of "Northern Marianas Descent" 

The second set  of f a c t o r s  t h a t  w i l l  determine 

t h e  economic impact of t h e  r e s t r i c t i o n s  on l and  a l i e n a t i o n  

is  t h a t  r e l a t i n g  t o  e l i g i b l e  persons.  Once t h e  Convention 

d e f i n e s  what t r a n s f e r s  a r e  t o  be covered by t h e  r e s t r i c t i o n s ,  

t hen  it must t u r n  t o  t h e  persons  t o  whom t h e  covered i n t e r -  

ests can be t r a n s f e r r e d .  A broad d e f i n i t i o n  of e l i g i b l e  

persons w i l l  have t h e  same e f f e c t  a s  a  narrow d e f i n i t i o n  

of t h e  e l i g i b l e  i n t e r e s t s .  

The most important  of t h i s  second set  of f a c t o r s  

i s  a  d e f i n i t i o n  of  t h e  term "persons of Northern Marianas 



descent ."  Considering only t h e  ques t ion  of  c l a s s i f i c a t i o n s  
18/ - 

f o r  human beings,  t h r e e  i s s u e s  a r e  presented.  F i r s t ,  

t h e  Convention should d e f i n e  "Marianan." Next, t h e  Conven- 

t i o n  should determine what propor t ion  of Northern Marianas 

descent  w i l l  be requi red .  Thi rd ,  t h e  Cons t i tu t ion  should 

i n d i c a t e  t h e  s t a t u s  of  non-Marianan spouses and adopted 

c h i l d r e n  of  persons of  Northern Marianas descent .  

1. D e f i n i t i o n  of  "Marianan" 

The ques t ion  of t h e  d e f i n i t i o n  of "Marianan" i s  

a very complex one. I n  l a r g e  p a r t ,  t h e  mat te r  i s  e t h n i c .  

'Vhe s e n a t e  Report makes t h i s  c l e a r  through i t s  re fe rence  

t o  t h e  Chamorros and Caro l in i ans ,  t h e  e t h n i c  groups in -  

digenous t o  t h e  Northern Marianas. The ques t ion ,  however, 

'% a l s o  geographical .  Chamorros l i v i n g  on Guam, o r  

Caro l in i ans  l i v i n g  on Truk, presumably could n o t  be con- 

s i d e r e d  a s  being of  "Northern Marianas descent . "  The problem 

presented  by t h e  United S t a t e s  C o n s t i t u t i o n  complicates  

m a t t e r s  f u r t h e r ,  f o r  t h e  p rov i s ion  must be drawn a s  c a r e f u l l y  

a s  p o s s i b l e  i n  o r d e r  t o  wi ths tand  t h e  c o n s t i t u t i o n a l  a t t a c k  

t h a t  w i l l  a r i s e  i f  t h e r e  a r e  persons who a r e  c i t i z e n s  of 

t h e  Commonwealth due t o  t h e  e f f e c t  of s e c t i o n  301(b) of  

18/ Treatment of  co rpora t ions  and o t h e r  nonnatura l  persons 
7 1s discussed  i n  S I1 ( G )  below. 



t h e  Covenant, bu t  who a r e  i n e l i g i b l e  t o  a c q u i r e  land  under 

s e c t i o n  805 of  t h e  Covenant. 

P a r t i c u l a r l y  because of t h e  geographica l  a s p e c t  

o f  t h e  d e f i n i t i o n ,  it appears  t h a t  any formula adopted 

w i l l  have t o  s t a r t  by r e q u i r i n g  r e s idence  a t  a p a r t i c u l a r  

t i m e  per iod .  There a r e  s e v e r a l  ways of  approaching t h i s  

mat te r .  

a )  D i r e c t  evidence 

One approach i s  t o  r e q u i r e  t h a t  a person be o f  

Chamorro o r  Ca ro l in i an  a n c e s t r y  and e i t h e r  have r e s i d e d  

i n  t h e  Northern Marianas a t  a p a r t i c u l a r  t i m e  o r  be descended 

from one r e s i d i n g  t h e r e  a t  t h a t  t i m e .  Thus, a person 

would have t o  show two th ings :  f i r s t ,  h i s  e t h n i c  s t a t u s ;  

and second, h i s  r e s idence  o r  descen t  from a r e s i d e n t ,  through 

whatever r eco rds  might e x i s t ,  p l u s  t h e  test imony of people 

acqua in ted  wi th  h i s  family  and himself .  

This  approach i s  f a i r l y  common. The Hawaiian 

Homes Commission A c t ,  which e s t a b l i s h e d  a s p e c i a l  home- 

s t e a d i n g  system i n  Hawaii f o r  which only  " n a t i v e  Hawaiians" 

a r e  e l i g i b l e ,  def ined  " n a t i v e  Hawaiian" a s  "any descendant 

of no t  less than  one-half p a r t  o f  t h e  blood o f  t h e  r a c e s  
19/ 

i n h a b i t i n g  t h e  Hawaiian I s l a n d s  prev ious  t o  1778."- 

19/ Hawaiian Homes Commission A c t  o f  1920 8 2 0 1 ( 7 ) ,  42 - 
S t a t .  108 (1921).  



i m i l a r l y ,  t h e  laws of American Samoa permit  a l i e n a t i o n  
20 /  

f  a lmost  a l l  l and  only  t o  " n a t i v e  Samoans. "- Since  

t h a t  term i s  no t  f u r t h e r  de f ined ,  it must be assumed t h a t  

t h e  d i r e c t  evidence method i s  used. A s i m i l a r  approach 

i s  used f o r  determining e l i g i b i l i t y  f o r  enrol lment  a s  a  

member of  some American Ind ian  t r i b e s .  For example, t h e  

r e g u l a t i o n s  governing enro l lment  a s  a  Snake o r  P a i u t e  

provide : 

Persons of Snake o r  P a i u t e  Ind ian  
a n c e s t r y  born on o r  p r i o r  t o  and l i v i n g  on 
August 20, 1964, who were members of o r  a r e  
descendants of  members of  t h e  bands whose 
c h i e f s  and headmen We-you-we-wa (Wewa), 
Caha-nee, E-hi-gant (Egan) , Po-nee, Chaw- 
watanee, O w i t s  ( O t i s ) ,  and Tashe-go, s igned 
t h e  u n r a t i f i e d  Trea ty  of December 1 0 ,  1868, 
and e l e c t  no t  t o  p a r t i c i p a t e  a s  b e n e f i c i a r -  
ies i n  t h e  awards g ran ted  i n  Docket No. 87 
t o  t h e  Northern P a i u t e  Nation s h a l l  be 
e l i g i b l e  f o r  i n c l u s i o n  on t h e  r o l l  pre- 
pared pursuant  t o  t h i s  P a r t  43d.21/ p 

And t h e  d e f i n i t i o n  of "Alaskan na t ive"  i n  t h e  Alaska Nat ive 

Claims Se t t lement  Act reads :  " ( b )  'Nat ive '  means a  c i t i z e n  

of t h e  United S t a t e s  who i s  a  person of  one-fourth degree 

o r  more Alaska Ind ian  . . . Eskimo, Aleut  blood,  o r  com- 
2 2 /  

b i n a t i o n  the reo f .  "- 

20/  AMERICAN SAMOAN CODE tit. 27, S 204 (b )  (1973).  - 
21/ 25 C.F.R. S §  4311.3, 43d. 6  (1975). - 

22/ 43 U.S.C. S 1602(b)  (Supp. V ,  1975) .  - 



The advantage of this method is that it focuses 

directly on the characteristics at issue. It is the only 

way to approach the question that looks exclusively to 

ethnicity and residence. 

There are, however, several disadvantages. 

Preliminarily, it should be noted that the precedents 

cited above are of limited use. The Samoan case is not 

really analogous, for example, because the Samoan culture 

has been more communally oriented than the Marianan and, 

further, only proofs of ethnicity are involved. In 

Hawaii, a difficult test could be used because only a 

partion of the land -- not all ownership rights in the 
Islands -- was affected. The Indian example uses a 

very recent date. 

Use of this test would raise certain problems. 

In the first place, a very precise test is important, 

because a broad range of rights to own land is 

involved. Yet precision is not likely to be possible, in 

view of the absence of records.. This, in turn, will lead 

inevitably to decisions based on subjective factors. 

Further, the problems of proof might frequently turn on 

extrinsic elements, such as whether a claimant was 

sufficiently well-liked to persuade peop1,e to testify for 

him . 



b)  Census l i s t  

An a l t e r n a t i v e  approach would focus  on more objec- 

t i v e  f a c t o r s .  One way of doing t h i s  would be t o  r e q u i r e  t h a t  

any c la imant  be himself  named o r  be descended from a person 

named on an e x i s t i n g  l i s t ,  such a s  a census.  The assump- 

t i o n  behind t h i s  approach i s  t h a t  t h e  l i s t  would inc lude  a l l  

persons  who possessed t h e  d e s i r e d  c h a r a c t e r i s t i c s  and only 

those  persons.  

This  approach i s  f r e q u e n t l y  used i n  r e g u l a t i o n s  

concerning enro l lment  of  American Ind ians .  For example, 

t h e  r e g u l a t i o n  concerning t h e  Tillamooks provides:  

Each person of Tillamook Indian  
a n c e s t r y  whose name appears  on e i t h e r  
t h e  census  r o l l  o f  t h e  Naalem (Nehalem) 
Band of Tillamook Ind ians  da t ed  
January 28, 1898, o r  on t h e  annu i ty  
payment r o l l  of  t h e  Tillamook Band of  
Tillamook Ind ians  prepared i n  1914 
under t h e  p rov i s ions  o f  t h e  A c t  of  
August 2 4 ,  1912 . . . , who was l i v i n g  
on August 30, 1964, and a l l  descendants  
born p r i o r  t o  and l i v i n g  on August 30, 
1964, of persons whose names appear  
on e i t h e r  of t h e  above s p e c i f i e d  r o l l s ,  
r e g a r d l e s s  of whether t h e  o r i g i n a l  
e n r o l l e e s  a r e  l i v i n g  o r  deceased,  s h a l l  
be  e l i g i b l e  f o r  i n c l u s i o n  on t h e  r o l l  
prepared pursuant  t o  t h i s  P a r t  43c.23/ - 

The advantage of  t h i s  approach i s  i t s  c e r t a i n t y .  

The only  r e l i a b l e  census  of t h e  Northern Marianas i s  t h a t  

of  1973, which i s  r e c e n t  enough t o  keep problems of  proof 

23/ 2 5  C.F.R. S 43c.3 (1975) ( c i t a t i o n  o m i t t e d ) .  - 



t o  a minimum. The disadvantage goes t o  t h e  b a s i c  assumption 

of  t h e  approach. The 1973 census l is ts  people  a s  T r u s t  

T e r r i t o r y  c i t i z e n s  o r  non-Trust T e r r i t o r y  c i t i z e n s ,  wi th  

some i n d i c a t i o n  of  p l a c e s  of b i r t h .  P a r t i c u l a r l y  because 

of t h e  l a r g e  number of  T r u s t  T e r r i t o r y  employees on Saipan 

i n  1973, it might be  d i f f i c u l t  t o  determine who was a 

Northern Marianan and who was no t .  Moreover, people  who 

w e r e  away from t h e  I s l a n d s  would n o t  be  included.  

c) Legal s t a t u s  

I t  would be p o s s i b l e  t o  d e f i n e  Northern Marianas 

descen t  i n  t h e  same t e r m s  t h a t  t h e  Covenant uses  t o  d e s c r i b e  

e l i g i b i l i t y  f o r  c i t i z e n s h i p .  Sec t ion  301(a)  o f  t h e  Covenant 

p rovides  : 

The fol lowing persons and t h e i r  c h i l d r e n  
under t h e  age of  18 y e a r s  on t h e  e f f e c t i v e  
d a t e  of t h i s  Sec t ion ,  who a r e  n o t  c i t i z e n s  
o r  n a t i o n a l s  of t h e  United S t a t e s  under any 
o t h e r  p rov i s ion  of  law, and who on t h a t  d a t e  
do n o t  owe a l l e g i a n c e  t o  any f o r e i g n  s t a t e ,  
a r e  dec l a red  t o  be c i t i z e n s  of  t h e  United 
S t a t e s ,  except  a s  o therwise  provided i n  
Sec t ion  302: 

a l l  persons  born i n  t h e  Northern 
Mariana I s l a n d s  who a r e  c i t i z e n s  of 
t h e  Trus t  T e r r i t o r y  of  t h e  P a c i f i c  
I s l a n d s  on t h e  day preceding t h e  
e f f e c t i v e  d a t e  of t h i s  Sec t ion ,  and 
who on t h a t  d a t e  a r e  domici led i n  
t h e  Northern Mariana I s l a n d s  o r  i n  
t h e  United S t a t e s  o r  any t e r r i t o r y  
o r  possess ion  t h e r e o f ;  



Sec t ion  303 adds: 

A l l  pe rsons  born i n  t h e  Commonwealth 
on o r  a f te r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
Sec t ion  and s u b j e c t  t o  t h e  j u r i s d i c t i o n  
o f  t h e  United States w i l l  be  c i t i z e n s  o f  
t h e  United S t a t e s  a t  b i r t h .  

I t  would appear t h a t  t h e s e  d e f i n i t i o n s  of c i t i z e n  r each  most o f  

t hose  who cou ld  be i nc luded  as "persons  o f  Northern Marianas 

descen t . "  To be s u r e ,  it inc ludes  t h e  c h i l d r e n  o f  r e s i d e n t  

non-Marianas Micronesians ,  b u t  t h e  number of non-Marianans 

would be  s m a l l .  F u r t h e r ,  t h i s  d e f i n i t i o n  has  a l e g a l  advantage.  

If t h e  p rov i s ion  was cha l lenged  as v i o l a t i n g  t h e  United S t a t e s  

Cons t i . tu t ion ,  it could  be defended on t h e  ground t h a t  it avo ids  

pu re ly  racial  c r i t e r i a  and inc ludes  r e s i d e n t s  i n  need o f  pro- 

t e c t i o n  who are t i e d  t o  t h e  I s l a n d s  by b i r t h .  To emphasize 

t h i s  focus  on t ies  t o  t h e  I s l a n d s ,  persons  of  t h e  proper  

descen t  born o u t  o f  t h e  I s l a n d s  could  be r e q u i r e d  t o  r e t u r n  by 

a c e r t a i n  age i n  o r d e r  t o  m e e t  t h e  s e c t i o n  805 requirements .  

There are numerous precedents  f o r  d e f i n i n g  persons  

e l i g i b l e  t o  buy l and  by r e f e r e n c e  t o  c i t i z e n s h i p .  The Mexico 

c o n s t i t u t i o n  provides:  

Only Mexicans by b i r t h ,  Mexicans 
by n a t u r a l i z a t i o n ,  and Mexican a s soc i a -  
t i o n s  have t h e  r i g h t  t o  own l ands ,  
waters and t h e i r  acces s ions ,  o r  o b t a i n  
concess ions  f o r  t h e  e x p l o i t a t i o n  o f  
mines o r  w a t e r s . 2 4 /  - 

2 4 /  UNITED MEXICAN STATES CONST. a r t .  27, § 1, quoted 
M i l l e r ,  I n v e s t i n g  i n  R e a l  P rope r ty  i n  Mexico, 4 4  L.A. BAR 
BULL. p. 561, a t  562 (1969). 



Likewise, the Liberia constitution reads: 

No person shall be entitled to hold real 
estate in the Republic, unless he be a 
citizen of the same. Nevertheless, this 
article shall not be construed to apply 
to colonization, missionary, educational, 
or other benevolent institutions, so long 
as the property or estate is applied to 
its legitimate purposes. - 25/ 

The current law of the Trust Territory is similar, stating: 

Only citizens of the Trust Territory 
or corporations wholly owned by citi- 
zens of the Trust Territory may hold 
title to land in the Trust Terri- 
tory . . . . 2 6 /  - 
The advantage of this approach is its precision. 

~t would, of course, require proof dating from the birth- 

date of a claimant. The proof, however, at least goes only 

to objective factors, such as place of birth. The problems 

of arbitrary determinations, perhaps, could be avoided, as 

could the risk of over- or under-inclusion posed by the 

census list. 

The disadvantages of this approach are its failure 

to exclude - all non-Marianans, its possible exclusion of persons 

of clearly "Northern Marianas descent" and its reliance on 

sources proof that might be hard obtain. In justice from 

the latter problem could be reduced by putting the burden of 

25/ LIBERIA CONST. art. V, § 2. - 
26/ TTC tit. 57, ch. 11, 5 11101 (1970). - 



proof in any case involving a person's descent on the party alleg- 

ing that the other party failed to meet the descent requirements. 

It must be emphasized that the foregoing alterna- 

tives are neither mutually exclusive nor exhaustive. The 

first alternative could be used in conjunction with the 

second or third, so as not to exclude a person whose name 

was not on the list or was domiciled in a third country 

but could prove his Northern Marianas descent by other means. 

It is also important to note that the more recent 

the date prior to which a person's ancestors are required to 
27/ - 

have moved to the Northern Marianas, the better. This 

will make the provision as nonexclusionary as possible, 

which will be important in any court test. 

The Convention also should be aware that it need 

not attempt to construct a perfect definition. It may well 

set out a basic provision, but permit the legislature to 

modify it so as to liberalize it. 

Finally, it should be noted that, in any case, 

it will probably be necessary for the Commonwealth to estab- 

lish a register of eligible persons as quickly as it con- 

veniently can. The complexities of this matter are such that 

some reliable and precise guide will be needed as soon as 

possible. 

27/ Selection of the date is primarily important regarding - 
the first and second alternatives; it is fairly automatic 
under the third. 



2. Definition of descent 

Any requirement of descent from a particular 

group for entitlement to a privilege is aimed at preserv- 

ing the cultural identity of that group. Cultural identity, 

however, is often preserved as effectively by fostering 

loyalty and a personal stake in the preservation of a 

way of life or a cultural heritage as it is by emphasizing 

blood relationships. The Constitution could permit any 

degree of Northern Marianas blood, however slight, to 

satisfy section 805, or it could adopt a very stringent 

requirement such as one-half Northern Marianas blood. 

It is difficult to determine the positive 

and negative points of particular proportions of Northern 

Marianas blood. This discussion will simply give examples, 

and will comment upon the similarities and differences 

between the areas involved in each, and the Northern Marianas. 
2 8/ - 

Samoa uses a high proportion of one-half. But 

here, cultural considerations are important, and the isola- 

tion of the Islands lessens the degree of intermarriage. 

- 

28/ AMERICAN SAMOA CODE tit. 27, 5 204 (b) (1973) . - 



29/ - 
The Hawaiian Homes Commission Act a l s o  uses one-half ,  

but  here  again,  t h e  d r a f t e r s  were pr imar i ly  i n t e r e s t e d  i n  
30/ - 

rebui ld ing  a c u l t u r e  thought t o  be dying out .  Also, 

only a small  amount of land was involved, so  the  danger of 

t h e  c r e a t i o n  of an e l i t e  was minimal. The Alaska Native 

Claims Sett lement Act uses one-fourth.  The r a t i o n a l e  f o r  

t h e  d i s t r i b u t i o n  of property involved here  was t h e  s e t t l e -  

ment of a claim, r a t h e r  than a l i m i t a t i o n  on landowning 

throughout a j u r i s d i c t i o n .  Proport ions requi red  f o r  e n r o l l -  
31/ - 

ment a s  a member of an Indian t r i b e  vary widely. 

I n  summary, it must be pointed o u t  t h a t  none of 

the  above examples involve r a c i a l  l i m i t a t i o n s  on t h e  r i g h t  

t o  own land throughout a j u r i s d i c t i o n  l i k e l y  t o  be i n  c l o s e  

touch with o t h e r  c u l t u r e s .  A lower proport ion than those 

l i s t e d  may the re fo re  be i n  order .  Indeed, t h e  Convention 

29/ Hawaiian Homes Commission Act of 1920 S 201(7) ,  - 
42  S t a t .  108 (1921). 

30/ Levy, Native Hawaiian Land Rights,  63 CALIF.  L. REV. - 
p. 848, a t  8.64-65 (1975). 

31/ E.g., Ponca, one-fourth (25 C.F.R.  S 43a.3(a) ( 2 )  ) ; - 
Cherokee Band of Shawnee, mere descent  from ose named on 
an 1889 r o l l  (25 C.F.R.  S 43b. 3 ) .  



may wish t o  cons ide r  r e q u i r i n g  no more than  "descen t , "  

perhaps prov id ing  t h a t  descendants  whose blood quantum i s  

below a c e r t a i n  p ropor t ion  must m e e t  tests s i m i l a r  t o  t h o s e  

r e q u i r e d  i n  American Samoa of  persons  posses s ing  "any non- 
32/ 

n a t i v e  blood. "- Such an approach would s i m p l i f y  enforce-  

ment requirements  cons iderab ly .  I n  a d d i t i o n ,  t h e  Convention 

could prov ide  t h a t ,  whatever t h e  s t a n d a r d ,  t h e  l e g i s l a t u r e  

could l i b e r a l i z e  b u t  no t  t i g h t e n  it. 

3. A n c i l l a r y  c o n s i d e r a t i o n s  

One of  t h e  more d i f f i c u l t  a s p e c t s  o f  d e f i n i n g  t h e  

term "Northern Marianan" r e l a t e s  t o  spouses ,  blood r e l a t i v e s  

and adopted c h i l d r e n  o f  persons  themselves p a r t  of t h e  

proper  group. The Convention, of  course ,  i s  f r e e  t o  desig-  

n a t e  spouses  and adopted c h i l d r e n  of  Northern Marianas,  o r  

e i t h e r  a lone ,  a s  "persons  of  Northern Marianas descen t"  f o r  

s e c t i o n  805 purposes  o r  t o  s p e c i f i c a l l y  exc lude  such persons .  

On t h e  one hand, it seems harsh  t o  d e f i n e  l e g a l  terms s o  

a s  t o  make it impossible  f o r  a person whose on ly  v a l u a b l e  

posses s ion  i s  h i s  l and  -- which may be t r u e  of  many c i t i -  

zens of t h e  Commonwealth -- t o  provide f o r  t h o s e  c l o s e s t  

32/ These tests are: - 
[B] o r n  i n  American Samoa, . . . l i v e s  
w i th  Samoans a s  a Samoan; l i v e d  i n  American 
Samoa f o r  more t h a n  f i v e  y e a r s  and h a s  
o f f i c i a l l y  dec l a red  h i s  i n t e n t i o n  of mak- 
i n g  American Samoa h i s  home f o r  l i f e .  

AMERICAN SAMOAN CODE tit. 27, S 204(b) (1973).  



t o  him. On t h e  o t h e r  hand, i f  m a r r i a g e  t o  o r  a d o p t i o n  by 

a p e r s o n  o f  Nor the rn  Mar ianas  d e s c e n t  was t o  c o n f e r  f u l l  

r i g h t s  r e g a r d i n g  l a n d  ownership ,  p o s s i b i l i t i e s  o f  abuse  

would be c r e a t e d .  The d e l e g a t e s  w i l l  have  t o  weigh t h e  

l i k e l i h o o d  o f  any abuse  a g a i n s t  t h e  impor tance  o f  p r o t e c t -  

i n g  f a m i l y  i n t e r e s t s .  

F. Trea tment  o f  Non-Marianans C u r r e n t l y  Owning 
Long-Term I n t e r e s t s  i n  R e a l  P r o p e r t y  

There  a r e  t h r e e  c a t e g o r i e s  o f  p e r s o n s  c u r r e n t l y  

owning i n t e r e s t s  i n  l a n d  i n  t h e  Nor the rn  Mar ianas  whose 

s t a t u s  may c a u s e  some confus ion .  F i r s t  are n o n c i t i z e n s  

of  t h e  T r u s t  T e r r i t o r y  owning "permanent"  i n t e r e s t s .  T r u s t  
33/ - 

T e r r i t o r y  l a w  f o r b i d s  ownership  o f  l a n d  by n o n c i t i z e n s ,  

b u t  t h e  c o u r t s  o f  t h e  T r u s t  T e r r i t o r y  have h e l d  t h a t  t i t l e  

h e l d  c o n t r a r y  t o  t h i s  p r o v i s i o n  i s  good u n t i l  a t t a c k e d  by 
34/ - 

t h e  government. Such p e r s o n s  may t h e r e f o r e  e x i s t .  

Second a r e  non-Marianas T r u s t  T e r r i t o r y  c i t i z e n s  owning 

permanent  i n t e r e s t s  i n  l a n d  i n  t h e  Nor the rn  Mar ianas .  N o  

p r o v i s i o n  o f  law, of c o u r s e ,  p r e v e n t s  a c i t i z e n  o f  t h e  T r u s t  

T e r r i t o r y  from owning l a n d  o u t s i d e  h i s  d i s t r ic t .  The l a s t  

c a t e g o r y  i n c l u d e s  b o t h  non-Marianas c i t i z e n s  and n o n c i t i z e n s  

w i t h  i n t e r e s t s  t h a t  w i l l  be c l a s s i f i e d  a s  " long- term."  

33/ TTC tit. 57,  § 11101 (1970) .  - 

34/ A c f a l l e  v.  Aguon, 2 T.T.R. 133 (H.C.T.T. T r .  Div. - 
1 9 5 9 ) .  



A f t e r  t h e  enactment o f  t h e  C o n s t i t u t i o n ,  it w i l l  

become unlawful f o r  persons  i n  t h e  c a t e g o r i e s  desc r ibed  t o  

a c q u i r e  t h e  t ypes  of i n t e r e s t  t hey  now hold.  However, 

s e c t i o n  805 on ly  f o r b i d s  a c q u i s i t i o n s .  It does no t  r e q u i r e  

t h a t  persons  be d i v e s t e d  of  i n t e r e s t s  they  c u r r e n t l y  own 

simply because they  would n o t  be a b l e  t o  l awfu l ly  o b t a i n  

such i n t e r e s t s  i n  t h e  f u t u r e .  Indeed,  a  p r o h i b i t i o n  on 

ownership t h a t  made i n v a l i d  p rev ious ly  v a l i d  t i t l e s  so l  2ly 

on e t h n i c  grounds might w e l l  be u n c o n s t i t u t i o n a l .  

While t h e  i n d i v i d u a l s  i n  t h e  t h r e e  c a t e g o r i e s  w i l l  

n o t  lose t h e i r  l and ,  t hey  may f a c e  d i f f i c u l t i e s  o f  ano the r  

s o r t .  Not be ing  persons  of Northern Marianas descen t  ( i f  

t h a t  t e r m  is  de f ined  s t r i c t l y ) ,  t hey  would be  unable  t o  

a c q u i r e  more land ,  even i f  t h e i r  bus ines ses  made such acqui-  

s i t i o n s  necessary .  They might, fu r thermore ,  f i n d  it d i f f i -  

c u l t  t o  p rov ide  f o r  t hose  members o f  t h e i r  f a m i l i e s  who 

were a l s o  no t  of  "Northern Marianas descen t . "  

The Convention has  t h r e e  a l t e r n a t i v e s .  I t  could 

make no s p e c i a l  p r o v i s i o n  f o r  people  i n  t h e s e  c a t e g o r i e s .  

I t  could prov ide  t h a t  such persons ,  t h e i r  spouses ,  and 

t h e i r  blood r e l a t i v e s  r e s i d i n g  i n  t h e  I s l a n d s  w e r e  "persons  

of Northern Marianas descen t"  f o r  a l l  purposes.  A l t e r n a t i v e l y ,  

it could prov ide  t h a t  such persons '  spouses and blood r e l a t i v e s  



r e s i d i n g  i n  t h e  Northern Marianas were except ions  t o  t h e  

"persons of  Northern Marianas descent"  r u l e  a s  f a r  a s  

i n h e r i t i n g  e x i s t i n g  i n t e r e s t s  was concerned, bu t  i n  no 

o t h e r  case .  

The precedent  i n  t h i s  a r e a  i s  somewhat spa r se .  

Curren t  T r u s t  T e r r i t o r y  law p r o h i b i t s  "holding" r a t h e r  

than  a c q u i s i t i o n  o f  t i t l e .  The r e l e v a n t  s t a t u t e ,  however, 

a l s o  provides:  

t h a t  nothing h e r e i n  s h a l l  be  construed 
t o  d i v e s t  o r  impair  t h e  r i g h t ,  t i t l e ,  o r  
i n t e r e s t  o f  nonc i t i zens  or t h e i r  h e i r s  o r  
dev isees ,  i n  lands  i n  t h e  T r u s t  T e r r i t o r y  
he ld  by such persons p r i o r  t o  December 8 ,  
1941, and which have no t  been ves t ed  i n  
t h e  Al ien  Proper ty  Custodian . . . o r  i f  
ves t ed ,  a r e  r e l e a s e d  from t h e  t e r m s  o f  
s a i d  o r d e r  by d i r e c t i o n  o f  t h e  High 
Commissioner.. . . ."35/ - 

The s t a t u t e s  p r o h i b i t i n g  a l i e n s  from owning land i n  t h e  

T e r r i t o r i e s  o f  t h e  United S t a t e s  a r e  s i m i l a r ,  exempting 

from t h e i r  e f f e c t  

[ l l a n d  owned i n  any of  t h e  T e r r i t o r i e s  
of t h e  United S t a t e s  by a l i e n s ,  which 
was acqui red  on o r  before  March 3,  1887, 
so long a s  it i s  he ld  by t h e  then  
owners, t h e i r  h e i r s  o r  l e g a l  represen-  
t a t i v e s ,  . . .36/ - 

35/ TTC tit. 57, ch. 11, § 11101 (1970).  - 
36/ 48 U.S.C.A. § 1502 (1976). - 



I n  both of  t h e s e  examples, t h e  governments involved 

followed t h e  t h i r d  a l t e r n a t i v e .  I n e l i g i b l e  owners were 

n e i t h e r  d i v e s t e d  nor forbidden t o  provide f o r  t h e i r  f a m i l i e s ,  

b u t  were a l s o  n o t  permi t ted  t o  i n c r e a s e  t h e i r  holdings.  The 

advantages of t h i s  way of dea l ing  w i t h  t h e  problem a r e  note- 

worthy. I t  avoids  t h e  l e g a l  and e t h i c a l  problems of  tak ing  

a  pe r son ' s  proper ty  without  payment, and of prevent ing a  person 

from passing h i s  wealth on t o  those  c l o s e  t o  him. A t  t h e  

same t ime, it makes su re  t h a t  except ions  i n  favor  of e x i s t i n g  

owners do n o t  become t h e  means of achieving what t h e  r u l e  

hopes t o  prevent .  The b a s i c  assumption would appear t o  be 

t h a t  t h e  e x i s t i n g  degree of  ownership by n o n e l i g i b l e s  is  

t o l e r a b l e ,  b u t  t h a t  any i n c r e a s e  i n  none l ig ib l e  ownership, 

inc luding  t h a t  by c u r r e n t  owners, poses r i s k s .  

I n  favor  o f  t h e  f i r s t  a l t e r n a t i v e ,  it could be 

argued t h a t  any ownership by non-Marianans i s  undes i rab le ,  

and e x i s t i n g  holdings should come back i n t o  government 

hands a s  soon a s  poss ib l e ,  even i f  t h i s  means prevent ing  a  

person from l eav ing  h i s  land t o  h i s  ch i ld ren .  The Conven- 

t i o n  may b e l i e v e  t h i s  approach t o  be warranted. I t  must 

be remembered, however, t h a t  t h e  str icter t h e  s tandard ,  

t h e  more c l o s e l y  t h e  c o u r t s  w i l l  examine it. 



The second a l t e r n a t i v e  h a s  t h e  advantage  of avoid-  

i n g  some t y p e s  o f  d i s c r i m i n a t i o n ,  and t h u s  e l i m i n a t i n g  

some grounds o f  l e g a l  a t t a c k .  I t  would pe rmi t ,  however, 

p e r s o n a  a l r e a d y  landowners i n  t h e  T r u s t  T e r r i t o r y  t o  expand 

t h e i r  ho ld ings .  , The dangers  b e l i e v e d  t o  f low from non- 

Marianas  l a n d  ownership  cou ld  t h e r e f o r e  be a problem. 

F i n a l l y ,  it must be  remembered t h a t  q u e s t i o n s  

w i l l  be r a i s e d  i f  non-Marianan landowners and Nor thern  

Marianas landowners a r e  t r e a t e d  d i f f e r e n t l y  w i t h  r e g a r d  

t o  d i s p o s i t i o n  o f  l and .  Thus, i f  Nor thern  Marianans 

cou ld  l e a v e  l a n d  t o  non-Marianas spouses  and c h i l d r e n  who 

d i d  n o t  l i v e  " a s  Marianans ,"  t h e r e  seems no r ea son  t o  deny 

t h e  same p r i v i l e g e  t o  non-Marianans, t h e  dangers  be ing  t h e  

same. Converse ly ,  i f  a Nor the rn  Marianas landowner i s  t o  

be p r even t ed  from l e a v i n g  l and  t o  b lood r e l a t i v e s  w i t h  
'I : 

less t h a n  a c e r t a i n  pe r cen t age  o f  Nor thern  Marianas  b lood ,  

it seems u n f a i r  (and may be  i l l e g a l )  t o  p e r m i t  non-Marianans 

t o  l e a v e  l and  t o  b lood  r e l a t i v e s  w i t h  no Nor the rn  Marianas 

b lood a t  a l l .  I n  l i g h t  o f  t h e  p o s s i b i l i t y  o f  c h a l l e n g e  

under t h e  Uni ted  S t a t e s  C o n s t i t u t i o n ,  t h e s e  c o n s i d e r a t i o n s  

must  be borne  i n  mind when t h i s  problem is  examined. 

G. Treatment  of Corpo ra t i ons  and Other  Non- 
I N a t u r a l  Pe r sons  

S e c t i o n  805 speaks  o f  pe r sons  o f  Nor thern  Marianas  

d e s c e n t ,  and o n l y  n a t u r a l  pe r sons  can  "descend."  I t  is 



poss ib le  t o  i n t e r p r e t  t h i s  language, the re fo re ,  a s  forbidding 

a l l  ownership of land by nonnatural  persons.  There i s  no 

evidence, however, t h a t  such an i n t e r p r e t a t i o n  was intended. 

I n  l i g h t  of t h e  very s e r i o u s  e f f e c t s  such a p r o h i b i t i o n  would 

have on economic development, it seems l o g i c a l  t h a t  t h e  

mat ter  would not  have been l e f t  t o  i n t e r p r e t a t i o n  i f  such an 
37/ - 

e f f e c t  were des i red .  

37/ Such provis ions  a r e  not  unknown, f o r  example, P.R. - 
CONST. a r t .  V I ,  5 1 4 :  

No corpora t ion  s h a l l  be authorized 
t o  conduct t h e  business  of buying and 
s e l l i n g  r e a l  e s t a t e  o r  be permit ted 
t o  hold o r  own r e a l  e s t a t e  except 
such a s  may be reasonably necessary t o  
enable  it t o  ca r ry  o u t  t h e  purposes f o r  
which it was c rea ted ,  and every corpora- 
t i o n  author ized  t o  engage i n  a g r i c u l t u r e  
s h a l l  by i t s  c h a r t e r  be r e s t r i c t e d  t o  
t h e  ownership and c o n t r o l  of no t  t o  
exceed f i v e  hundred a c r e s  of land; and 
t h i s  provis ion  s h a l l  be he ld  t o  prevent  
any member of a corpora t ion  engaged i n  
a g r i c u l t u r e  from being i n  any wise i n t e r -  
e s t e d  i n  any o t h e r  corpora t ion  engaged 
i n  a g r i c u l t u r e .  

Corporations,  however, may loan 
funds upon r e a l  e s t a t e  s e c u r i t y ,  and 
purchase r e a l  e s t a t e  when necessary f o r  
t h e  c o l l e c t i o n  of  loans ,  but  they s h a l l  
dispose of r e a l  e s t a t e  so  obtained wi th in  
f i v e  yea r s  a f t e r  rece iv ing  t h e  t i t l e .  

One c o n t r a r y i n d i c a t i o n  i s  t h a t  S 806 makes c l e a r  
t h a t  t h e  p r o h i b i t i o n s  of 5 805 do not  apply t o  t h e  United 
S t a t e s  government. I f  t h e  United S t a t e s  government can own 
land i n  t h e  Commonwealth, it follows t h a t  t h e  government 
of t h e  Commonwealth must enjoy t h e  same power, whether o r  
no t  it is  a "person of Northern Marianas descent ."  



The ques t ion  i s  e s s e n t i a l l y  one of  determining 

what degree of p a r t i c i p a t i o n  i n  a  corpora t ion  by human 

beings of  Northern Marianas descent  confe r s  "Northern 

Marianan" s t a t u s  upon a corpora t ion .  One w e l l  known author-  

i t y  has ,  proposed s i x  a l t e r n a t i v e s  f o r  determining whether 

a  co rpora t ion  i s  an a l i e n ,  i n  a  d i scuss ion  t h a t  i s  app l i -  
- 

38/ - 
cab le  t o  t h i s  s i t u a t i o n .  

(1) The n ine teenth  century  American approach was 

t o  look t o  t h e  p l ace  of t h e  inco rpora t ion  of t h e  e n t e r p r i s e .  

Mexico:continues t o  d e a l  with  t h e  s u b j e c t  i n  t h i s  f a sh ion ,  

forb idding  land ownership i n  c e r t a i n  a r e a s  by co rpora t ions  

with  f o r e i g n  shareholders ,  b u t  pe rmi t t ing  land-owning corpora- 

t i o n s  t o  be owned themselves by o t h e r  Mexican co rpora t ions  
39/ - 

t h a t  may be completely f o r e i g n  owned. I n  l i g h t  of t h e  

e a s e  wi th  which non-Marianas persons may be a b l e  t o  inco rpora t e  

i n  the.Commonwealth, however, t h i s  t es t  a lone  may n o t  be 
40/ - 

s u f f i c i e n t .  The Mexican r e g u l a t i o n  has  n o t  blocked fo re ign  

landholdings i n  t h a t  country.  Local i nco rpora t ion  might 

38/ Vagts, The Corporate Alien: D e f i n i t i o n a l  Ques t ions  - 
i n  Federa l  R e s t r a i n t s  on Foreign E n t e r p r i s e ,  74 HARV. L.  
REV. p. 1489 (1961) [ h e r e i n a f t e r  c i t e d  a s  Vagts] . 
39/ M i l l e r ,  I nves t ing  i n  Real Property  i n  Mexico, 4 4  L.A. - 
BAR BULL. p. 561 (1969). 

40/ The s u b j e c t  of incorpora t ion-  i s  d iscussed  i n  BRIEFING - 
PAPER NO. 1 4 :  CORPORATIONS Si 11. 



capital . . . . A desirable compromise 
would be to have the alien investor's 
money but not his vote. The Bank of the 
United States achieved this goal by allow- 
ing the sale of shares to aliens but 
depriving the shares of the proxy right 
unless exercised by a resident of the 
United States. Organizations of lesser 
financial attractiveness could not, however, 
hope to duplicate this feat. Therefore 
there is pressure on the lawmaker to permit 
some minority power in proportion to invest- 
ment. 

Considerations of administration also 
militate against a 100 per cent requirement. 
If shares are fairly widely distributed, the 
odds are great that sooner or later some 
shares will fall into the hands of aliens by 
virtue of inheritance or devise . . . . The 
menace of such consequences is scarcely con- 
ducive to additional investment by [locals] 
and would tend to make the securities of such 
a firm non-negotiable.41/ - 

Despite these arguments, Trust Territory law requires that 

corporate land buyers be wholly owned by Trust Territory 

citizens, but long-term leases are least theoretically 

possible under Trust Territory law. Such is not likely to 

be true under Commonwealth law. 

Federal statutes requiring corporations to be 

American citizens to be eligible for particular activities 

have often included requirements for extraordinary majority, hut 
42/ - 

not complete, American citizen voting-share ownership. 

41/ Vagts pp. 1532-33 (footnotes omitted). - 

42/ Corporations engaged in broadcasting, 80%, 47 U.S.C.A. - 
S 310 (b) (3) (1976) ; parent corporations of broadcasting 
subsidiaries, 75%, 47 U.S.C.A. S 310 (b) (4) (1976) ; corpora- 
tions owning land in federal territories, 80%, Act of March 3, 
1857, ch. 340, S 2, 24 Stat. 477 - repealed 1897; corporations 
engaged in coastal shipping, 75%, 46 U.S.C. S 802(a) (1970); 
domestic air carriers, 75%, 49 U.S.C. S 1301(13) (1970). 



(5)  A f i f t h  way of  c l a s s i f y i n g  a  co rpora t ion  i s  
4 5/ - 

by t h e  n a t i o n a l i t y  o f  i t s  managers and d i r e c t o r s .  This  

device  a lone ,  however, is  u n l i k e l y  t o  s e rve  t o  guaran tee  

Northern Marianas c o n t r o l ,  i f  a high degree of non-Marianas 

shareholding i s  permit ted.  I n  most f e d e r a l  s t a t u t e s  where 

it appears ,  it is  coupled wi th  o t h e r  t e s t s ,  such as na t ion-  
- - 

46/  - 
a l i t y  of  s tockholders .  The theory  i s  c l e a r :  i f  both 

most s tockho lde r s  and most o r  a l l  o f f i c e r s  and d i r e c t o r s  

a r e  l o c a l s ,  t h e  l i k e l i h o o d  t h a t  l o c a l  i n t e r e s t s  w i l l  c o n t r o l  

t h e  management of  t h e  co rpora t ion  f o r  t h e  b e n e f i t  o f  t h e  

l o c a l i t y  i s  high. 

(6) A s i x t h  approach, o f t e n  used i n  conjunc t ion  

wi th  a l l  o f  t h e  o t h e r s ,  i s  simply t o  focus  on t h e  key 

ques t ion  of c o n t r o l  i t s e l f .  That i s ,  l o c a l  c o n t r o l  i s  r equ i r ed  

and an e x p e r t  agency i s  e s t a b l i s h e d  t o  determine whether o r  

n o t  c o n t r o l  of t h e  co rpora t ion  i s  i n  a l i e n  hands. Th i s  ap- 
- 

4 7/ - 
preach is  taken  i n  s e v e r a l  s t a t u t e s  dea l ing  with:  a v i a t i o n ,  

45/ For  an example o f  t h i s  c l a s s i f i c a t i o n ,  see 12 U.S.C. - 
$ 72 (1970) ( regard ing  n a t i o n a l  banks) .  

46 /  47 U.S.C.A. §§ 310 (b)  ( 3 ) ,  ( 4 )  (1976) (broadcas t ing)  ; - 
49 U.S.C. S 1301(13) (1970) ( a i r  c a r r i e r s ) ;  12 U.S.C. 
$S  614, 619 (1970) (banks engaged i n  f o r e i g n  q p e r a t i o n s ) ;  
4 6  U.S.C. § 802 (a) (1970) ( sh ipping  c o r p o r a t i o n s ) .  

47/ 49 U.S.C. § 1301(13) (1970) : - 
' C i t i z e n  o f  t h e  United S t a t e s '  means . . . (c) a 
co rpora t ion  o r  a s s o c i a t i o n  c r e a t e d  o r  o rganized  
under t h e  l a w s  of  t h e  United S t a t e s  o r  of any 
S t a t e ,  T e r r i t o r y ,  o r  possess ion  of  t h e  United 
S t a t e s ,  of  which t h e  p r e s i d e n t  and two-thirds  o r  
more of  t h e  board of  d i r e c t o r s  and o t h e r  manag- 
i n g  o f f i c e r s  t he reo f  a r e  such i n d i v i d u a l s  and 
i n  which a t  least 75 p e r  centum of  t h e  v o t i n g  
i n t e r e s t  is  owned o r  c o n t r o l l e d  by persons  who 
a r e  c i t i z e n s  of t h e  United S t a t e s  o r  of one of 
i t s  possessions. (Emphasis added.) 



4 8/ - - 49/ - 5 o/ 
communications, sh ipp ing ,  and atomic energy. As 

48/ 47 U.S.C.A. 5 310 (b)  ( 4 )  (1976) : - 
No broadcas t  o r  common c a r r i e r  o r  a e r o n a u t i c a l  
en  r o u t e  o r  a e r o n a u t i c a l  f i x e d  r a d i o  s t a t i o n  
l i c e n s e  s h a l l  be gran ted  t o  o r  he ld  by-- 

any co rpora t ion  d i r e c t l y  o r  i n d i r e c t l y  
c o n t r o l l e d  by any o t h e r  co rpora t ion  of which 
any o f f i c e r  o r  more than  one-four th  of  t h e  
d i r e c t o r s  are a l i e n s  . . . . 

49/ 46 U.S.C. 5 802 (a)  (1970) : - 
Within t h e  meaning o f  t h i s  chap te r  no 
co rpora t ion ,  p a r t n e r s h i p ,  o r  a s s o c i a t i o n  
s h a l l  be deemed a c i t i z e n  o f  t h e  United 
S t a t e s  un le s s  t h e  c o n t r o l l i n g  i n t e r e s t  
t h e r e i n  is  owned by c i t i z e n s  o f  t h e  
United S t a t e s  . . . . 

46 U.S.C. S 808 (1970) : 

The i ssuance ,  t r a n s f e r ,  o r  assignment of  a 
bond, no te ,  o r  o t h e r  evidence of indebted- 
nes s  which is  secured  by a mortgage of a 
v e s s e l  t o  a t r u s t e e  of  t h e  owner 's  r i g h t ,  
t i t l e ,  o r  i n t e r e s t  i n  a v e s s e l  under con- 
s t r u c t i o n ,  t o  a person n o t  a c i t i z e n  of 
t h e  United States,  w i thou t  t h e  approval  of 
t h e  Sec re t a ry  of  Commerce, is  unlawful un- 
l e s s  t h e  t r u s t e e  of such mortgage o r  ass ign-  
ment i s  approved by t h e  Sec re t a ry  of Com- 
merce. The S e c r e t a r y  o f  Comerce  s h a l l  
g r a n t  h i s  approva l  i f  such t r u s t e e  o r  a 
s u b s t i t u t e  t r u s t e e  i s  a bank o r  t r u s t  
company which . . . i s  a c i t i z e n  of t h e  
United S t a t e s  . . . . 

50/ 42 U.S.C. 5 2134(d) (1970):  - 
No l i c e n s e  may be i s s u e d  t o  . . . any corpor-  
a t i o n  o r  o t h e r  e n t i t y  i f  t h e  Commission knows 
o r  has  reason t o  b e l i e v e  it i s  owned, - con- 
t r o l l e d ,  o r  dominated by an a l i e n ,  f o r e i g n  
co rpora t ion ,  o r  a f o r e i g n  government . . . . 



t h e  e x p e r t s  p o i n t  ou t :  

The use of  a concept of c o n t r o l  seems 
t o  be t h e  s u r e s t  method of e f f e c t u a t i n g  t h e  
p o l i c i e s  of  exc lusory  l e g i s l a t i o n .  I f  t h e s e  
s t a t u t e s  are t o  cope with  every type  of 
legerdemain conceivable  i n  t h e  mind of  t h e  
s o p h i s t i c a t e d  i n t e r n a t i o n a l  lawyer, no th ing  
less f l e x i b l e  t han  t h i s  can f i l l  t h e  b i l l .  
P a r t i c u l a r l y  where a major l e g i s l a t i v e  pur- 
pose i s  t h e  exc lus ion  o f  f o r e i g n  i n f l u e n c e s  
from an i n d u s t r y  . . ., it i s  f e l t  t h a t  
nothing less than  an i n d i v i d u a l i z e d  and con- 
t i n u i n g  s c r u t i n y  o f  co rpora t ions ,  t ak ing  i n t o  
account  a l l  a s p e c t s  of  t h e i r  o p e r a t i o n  and 
ownership--the equ iva len t  of a  co rpora t e  
' l o y a l t y  check1--wil l  s u f f i c e  . . . .51/ - 

The concept of  " c o n t r o l , "  however, i s  an amorphous one. If 

it is  t h e  on ly  s tandard ,  it is  d i f f i c u l t  f o r  i n d i v i d u a l s  t o  

be c e r t a i n  of  what i s  lawful  and what i s  not .  I n  p a r t ,  t h i s  

u n c e r t a i n t y  can be lessened  by r e q u i r i n g  c e r t a i n  o b j e c t i v e  

q u a l i f i c a t i o n s  such a s  t h e  f i f t h  a l t e r n a t i v e ,  i n  a d d i t i o n  t o  

c o n t r o l .  Noncompliance wi th  such r u l e s  would a t  l e a s t  permit  

c l e a r ,  nega t ive  dec i s ions .  P r e d i c t a b i l i t y  is a l s o  a ided  i f  

t h e  d e f i n i t i o n  involved makes c l e a r  ( a )  t h e  s o r t  of  c o n t r o l  

t h a t  i s  meant t o  be forbidden and (b)  t h e  e x t e n t  of t h e  

agency 's  d i s c r e t i o n  t o  cons ide r  f a c t o r s  o t h e r  than t e c h n i c a l  
52/ - 

compliance wi th  t h e  s t a t u t e .  I f  t h e  Convention chooses t o  

use a  " c o n t r o l "  a s  w e l l  a s  an  o b j e c t i v e  s t anda rd ,  it could 

51/ Vagts p.  1545. - 

5 2 /  Vagts pp. 1546-50. - 



l eave  t o  t h e  l e g i s l a t u r e  t h e  t a s k  of  r e f i n i n g  d e f i n i t i o n s  

of terms and e s t a b l i s h i n g  t h e  necessary a d m i n i s t r a t i v e  

machinery. It should a l s o  be noted t h a t  t h i s  s i x t h  approach 

can succeed only  i f  t h e  Commonwealth can gene ra t e  t h e  exper- 

t i se  necessary t o  p a s s  upon f a i r l y  complicated ques t ions  

of co rpora t e  power. The requirement can be lessened  by 

r e q u i r i n g  co rpora t ions  seek ing  t o  acqu i r e  r e s t r i c t e d  i n t e r -  

ests t o  submit op in ions  by independent counse l  t h a t  such 

co rpora t ions  are i n  compliance wi th  t h e  l a w .  Some capa- 

b i l i t y  f o r  enforcement,  however, i s  needed t o  make t h e  sanc- 

t i o n  real is t ic ,  and a "con t ro l "  tes t  i s  c l e a r l y  t h e  m o s t  

d i f f i c u l t  t o  en fo rce  of t hose  d i scussed .  

H. Enforcement of  t h e  R e s t r i c t i o n s  

There a r e ,  i n  theory ,  t h r e e  ways of dea l ing  wi th  

a t r a n s a c t i o n  t h a t  v i o l a t e s  t h e  r e s t r i c t i o n s  r e q u i r e d  by 

s e c t i o n  805. The t r a n s a c t i o n  could be deemed a b s o l u t e l y  

void;  t h a t  i s ,  t h e  non-Marianah would be he ld  never t o  have 

had any t i t l e .  A s a l e  o r  l e a s e  by t h e  non-Marianan, even 

f o r  va lue  t o  an innocent  t h i r d  p a r t y ,  would t h u s  be ine f f ec -  

t i v e ,  and t h e  o r i g i n a l  owner could  r ec l a im h i s  l and  a t  any 

t i m e .  Th i s  approach has  been t aken ,  on occas ion ,  i n  
5 3/ - 

Libe r i a .  

A second approach i s  t o  make t h e  l e a s e  o r  sale 

voidable .  U n t i l  such t ime as it i s  a t t a c k e d ,  t h e  a l i e n ' s  

53/ P a r n a l l ,  A l i ens  and R e a l  P roper ty  i n  L i b e r i a ,  12 - 
J. O F  AFRICAN L. p. 64, a t  72-75 (1968).  



title is good. Sales and leases for value to innocent third 

parties would thus be effective. The alien himself, however, 

could be ousted by anyone with an interest. 

The third approach, and the one most generally 

taken, is that the non-Marianan's title would be good against 

all except the Commonwealth. If the state prevailed in an 

attack on the alien's title, the land would revert to the Common- 

wealth. Private Northern Marianans would not benefit. This line 
5 4/ - - 55/ 

is taken by the common law, by Liberia regarding leases. 

by the United States regarding alien land ownership in the 
56/ - - 5 7/ 

territories, and by the Trust Territory. In addition, 

when Washington enforced its constitutional prohibition on - - 
58/ - 

alien landholding, it permitted actions by the state only. 

The assumption behind the last alternative is 

perhaps the best starting point for an analysis of all three. 

The "good against all but the state" theory arises from the 

English common law doctrine that an alien could purchase 
59/ - 

land only for the benefit of the king. The restriction, 

54/ Id. - - 
55/ Id. - - 
56/ 48 U.S.C.A. § 1504 (1976). - 
57/ Acfalle v. Aguon, 2 T.T.R. 133 (1959). - 

Abrams v. State, 45 Wash. 88 Pac. 

59/ McMillan v. Pawnee Petroleum Corp., 1 P.2d 775, 778 - 
(Okla. 1931). 



therefore, appears to derive from considerations of the 

needs of the government rather than from a desire to pro- 

tect private parties. It is thus appropriate on this theory 

that the public authorities be charged with enforcing it. 

Furthermore, as a practical matter, the private party suing 

is almost certain to be either the person who made the 

illegal transfer originally or someone claiming through 

him. It has been thought unfair to permit such a person 
GO/ - 

to profit by denying the validity of his own act. 

The Convention must determine the extent to which 

these considerations apply here. Section 805 makes clear 

that the restrictions in question are imposed to protect the 

people of the Islands as well as to further public policy. 

In light of the fact that many persons in the Northern 

Marianas are inexperienced in business, it may be asked 

whether considerations normally involved in denying the 

validity of one's own act apply. On the other hand, the 

enforcement of section 805 will have an important effect on many 

aspects of life in the Commonwealth, more. so than has ever been 

true in other American jurisdictions with similar provisions. 

It might therefore be thought that so vital a function ought to 

be entrusted exclusively to the government. The Trust Territory 

60/ Abrams v. State, 45 Wash. 327, 88 Pac. 327, 330-31 (1907). - 



fo l lows  t h e  common l a w  approach, a l though i t s  reasons  f o r  
61/ - 

doing s o  a r e  n o t  c l e a r .  The Convention must dec ide ,  i n  

s h o r t ,  whether t h e  p u b l i c  p o l i c y  a s p e c t s  of  t h e  r e s t r i c t i o n  

a r e  more important  t han  p r o t e c t i o n  o f  p a r t i c u l a r  i n d i v i d u a l s .  

An a d d i t i o n a l  d e c i s i o n  must be made wi th  regard  

t o  innocent  t h i r d  p a r t i e s .  The Convention may dec ide  t h a t ,  

whoever t h e  proper  p l a i n t i f f  may be,  t h e  r i g h t s  of  innocent  

t h i r d  p a r t i e s  cannot be a f f e c t e d .  A l t e r n a t i v e l y ,  it may 

choose t o  p u t  such r i g h t s  a t  r i s k .  I f  it i s  n o t  be l ieved  

a b s o l u t e l y  necessary t o  c a r r y i n g  o u t  t h e  purposes o f  

s e c t i o n  805,  it would seem b e s t  n o t  t o  d i v e s t  innocent  

purchasers  f o r  va lue  o f  t h e i r  i n t e r e s t .  Otherwise,  a c o u r t  

may set t h e  r e s t r i c t i o n  a s i d e  as going f u r t h e r  t han  i s  

r equ i r ed  t o  implement p u b l i c  po l i cy  o b j e c t i v e s .  

F i n a l l y ,  some a t t e n t i o n  t o  t h e  s p e c i a l  problems 

c r e a t e d  by nonnatura l  persons i s  r equ i r ed .  The s h a r e s  of  

t hose  o f  such o r g a n i z a t i o n s  t h a t  own i n t e r e s t s  i n  land  

p r e s e n t  no problem; they  may be t r e a t e d  as i n t e r e s t s  i n  

land  wi thout  i n j u s t i c e  t o  anyone. D i f f i c u l t i e s  a r e  p r e s e n t ,  

however, regard ing  co rpora t ions  which, a t  t h e  t i m e  they  

a c q u i r e  t h e i r  i n t e r e s t s ,  a r e  n o t  q u a l i f i e d  t o  do so.  I f ,  

f o r  example, a co rpora t ion  purchases  land ,  and subsequent ly  

i s  shown t o  have had one percent  more of i t s  s tock  i n  non- 

Marianas hands than  t h e  law permi t ted ,  it would be somewhat 

6 1 /  A c f a l l e  v. Aguon, 2 T.T.R. 133 (1959) ,  i n  which t h e  - 
d o c t r i n e  i s  adopted. 



harsh t o  have t h e  land r e v e r t  t o  t h e  Commonwealth, t h u s  

harming a l l  t h e  law-abiding s tockholders .  To avoid un fa i rness  

t h e  Convention may wish t o  provide t h a t  only t h e  s tock  i n  

non-Marianas hands above t h e  permi t ted  minimum would 

eschea t .  

I. Duration of  t h e  R e s t r i c t i o n s  

Sec t ion  805 r e q u i r e s  t h a t  a l i e n a t i o n  be r e s t r i c t e d  

f o r  25 yea r s  and permits  r e s t r i c t i o n s  t h e r e a f t e r .  There 

would appear t o  be a t  l e a s t  f i v e  ways i n  which t h e  Conven- 

t i o n  could d e a l  w i th  t h i s  i s s u e :  

O it could provide t h a t  t h e  r e s t r i c t i o n s  

w i l l  e x p i r e  a t  some f i x e d  d a t e ,  e i t h e r  

i n  25 years  o r  a f t , e r  a  longer  per iod;  

O it could r e q u i r e  t h a t  t h e  mat te r  be 

reexamined a f t e r  a  f i x e d  per iod ,  w i th  

t h e  r e s t r i c t i o n s  t o  e x p i r e  i f  n o t  

extended, and i n  any c a s e  no t  t o  be 

extended beyond a  c e r t a i n  d a t e ;  

O it could f i x  no l i m i t  t o  t h e  number of  

p o s s i b l e  ex tens ions ,  r e g u l a r  recons idera-  

t i o n  being requi red ;  

O r e g u l a r  r econs ide ra t ion  could be r equ i red ,  

b u t  w i th  t h e  r e s t r i c t i o n s  t o  cont inue  

un les s  repea led ;  



O it could simply p u t  i n  no r e s t r i c t i o n s ,  

wi th  no changes p o s s i b l e  wi thout  amend- 

ment. 

There a r e  a number of  c o n s i d e r a t i o n s  t h a t  a f f e c t  

t h e  r e s o l u t i o n  o f  t h i s  i s s u e .  One i s  t h e  n e c e s s i t y  of  

defending t h e  r e s t r i c t i o n s  i n  t h e  c o u r t s .  To t h e  e x t e n t  

t h a t  t h e  p l a n  used shows by i t s  t i m e  frame t h a t  t h e  Common- 

weal th  i n t e n d s  t o  main ta in  t h e  r e s t r a i n t s  on ly  as  long  a s  

necessary ,  t h e  c o u r t s  are more l i k e l y  t o  cons ide r  it reason- 

a b l e .  This  would argue a g a i n s t  permanence, o r  t h e  al ter-  

n a t i v e  r e q u i r i n g  ex t r ao rd ina ry  a c t i o n  t o  extend t h e  

r e s t r i c t i o n .  

The Convention must a l s o  cons ide r  t h e  p r a c t i c a l  

e f f e c t  of l i m i t i n g  t h e  d u r a t i o n  of  t h e  r e s t r i c t i o n s .  A l a w  

t h a t  w i l l  o r  might e x p i r e  on a  given d a t e  w i l l  become 

more d i f f i c u l t  t o  en fo rce  a s  t h e  d a t e  draws c l o s e r .  Thus, 

a  f i x e d  r e c o n s i d e r a t i o n  d a t e  might weaken t h e  e f f e c t  o f  t h e  

r e s t r i c t i o n s  and might provide an oppor tun i ty  f o r  a t t a c k s  

on them whether o r  n o t  they  prove necessary  and h e l p f u l .  

I n  favor  of  f i x e d  r e c o n s i d e r a t i o n  d a t e s ,  it may 

be argued t h a t  t o  t h e  e x t e n t  t h a t  t h e  need f o r  t h e  restric- 

t i o n s  d e c l i n e s ,  f i x e d  r e c o n s i d e r a t i o n  d a t e s  provide an 

a n t i d o t e  t o  t h e  d i f f i c u l t y  o f  changing anyth ing  once 



es t ab l i shed .  A s  t o  whether t h e  r e s t r i c t i o n s  should cont inue 

i f  n o t  repea led ,  o r  l a p s e  i f  n o t  extended, t h e  tes t  would 

appear t o  be t h e  b a s i c  reason f o r  t h e  r e s t r i c t i o n s .  If it 

i s  p r imar i ly  f e a r  of  e x p l o i t a t i o n ,  t h e  need f o r  t h e  restric- 

t i o n s  should l e s s e n  over t ime, and s p e c i a l  a c t i o n  t o  cont inue  

them be appropr i a t e .  I f  t h e  reason i s  p r imar i ly  c u l t u r a l ,  

however, t h e  need f o r  t h e  r e s t r i c t i o n s  i s  un l ike ly  t o  d i s -  

appear.  I n  such circumstances ,  p u t t i n g  the  burden on those  

favor ing  r e p e a l  might be appropr i a t e .  

The use of d e f i n i t e  te rmina t ion  d a t e s ,  a s  

opposed t o  those  f o r  r econs ide ra t ion ,  depends e n t i r e l y  on 

t h e  Convention's confidence i n  p r e d i c t i n g  t h e  f u t u r e .  

Conclusion 

The r e s t r i c t i o n  on land a l i e n a t i o n  t h a t  i s  a  p a r t  

of t h e  Covenant covers  a  l a r g e  propor t ion  of  t h e  land t r ans -  

a c t i o n s  t h a t  w i l l  occur  i n  t h e  nex t  2 5  years .  The scope and 

dura t ion  of t h a t  r e s t r i c t i o n  should n o t  be increased  beyond 

what is  provided by t h e  Covenant except  f o r  w e l l - a r t i c u l a t e d  

and considered reasons.  R e s t r i c t i o n s  on land a l i e n a t i o n  

a r e  c o s t l y  t o  t h e  economy and u l t i m a t e l y  an i n e f f i c i e n t  way 

t o  equa l i ze  economic power. The c i t i z e n s  o f  t h e  new Common- 

weal th  should t a k e  advantage of  t h e  r e s t r i c t i o n s  t h a t  a r e  

provided by t h e  Covenant f o r  t h e  purpose f o r  which they  



were intended -- to encourage local development of a strong 
economic base. But they should not look to such restrictions 

as a permanent way of dealing with potential investments by 

outsiders unless all other practical alternatives prove 

insufficient. Land ownership is only one aspect of national 

pride and sovereignty. The institutions of government that 

are shaped by the Commonwealth Constitution, after gathering 

experience with self-government, should be capable of setting 

goals for the economic and social security of the people of 

the Northern Mariana Islands and of meeting those goals with 

a minimum of artificial economic controls. 



APPENDIX A 

SUMMARY OF RESTRICTIONS ON LAND ALIENATION I N  SIX JURISDICTIONS 

ASPECT OF RESTRICTION TRUST TERRITORY SAMOA HAWAII  LIBERIA 

Amount o f  l a n d  i n -  A l l  l a n d  i n  E s s e n t i a l l y  a l l  About 5% o f  A l l  l a n d  i n  A l l  l a n d  
volved j u r i s d i c t i o n  l a n d  i n  j u r i s -  l a n d  i n  s t a t e  j u r i s d i c t i o n  i n  t e r r i -  

d i c t i o n  (200,000) t o r i e s  
a c r e s  

Type of r e s t r i c t i o n  Ownership by S t a t u t e  f o r b i d s  
i n e l i g i b l e  " a l i e n a t i o n .  " 
p e r s o n s  p ro-  E x t e n t  o f  r e -  
h i b i t e d ;  l e a s -  s t r u c t i o n  un- 
i n g  by i n e l i g -  c l e a r .  
b l e s  s u b j e c t  t o  
government 
a p p r o v a l  ( i n -  
fo rmal  l i m i t  
o f  30 y e a r s ) ;  
i n h e r i t a n c e  
and mortgage 
r i g h t s  un- 
c l e a r  

E l i g i b l e  g roup  

D e f i n i t i o n  o f  
e l i g i b i l i t y  

C o r p o r a t i o n s .  and 
n o n - n a t u r a l  p e r -  
s o n s  

Method o f  
enforcement  

Source  o f  
a u t h o r i t y  

C i t i z e n s  o f  N a t i v e  
T r u s t  T e r r i -  Samoans 
t o r y  

B i r t h  i n  T r u s t  P e r s o n s  w i t h  
T e r r i t o r y ,  o r  one-half  
b i r t h  t o  p a r -  n a t i v e  b lood  
e n t s  a t  l e a s t  
one  of whom was 
born  o r  n a t u r a -  
l i z e d  i n  T r u s t  
T e r r i t o r y  

I n e l i g i b l e  
p e r s o n s  n o t  
p e r m i t t e d  t o  
p a r t i c i p a t e  
i n  long-term 
homestead 
l e a s i n g  pro-  
gram; t r a n s -  
f e r s  by les- 
s e e s  n u s t  be  
approved. 
R i g h t  t o  
d e v i s e  
l i m i t e d  

Ownership Ownership 
by i n e l i g i -  by i n e l i -  
b l e  p e r s o n s  g i b l e  per -  
p r o h i b i t e d  s o n s  p ro-  

h i b i t e d .  
Ownership 
by i n e l i -  
g i b l e s  
th rough  
mortgage 
o r  i n -  
h e r i t a n c e  
l i m i t e d  
t o  10 
y e a r s  

N a t i v e  C i t i z e n s  of American 
Hawaiians L i b e r i a  c i t i z e n s  

Any descen-  Only b l a c k  Dec la ra -  
d a n t  of n o t  pe rsons  t i o n  o f  
less than  e l i g i b l e  purpose  
one-half  f o r  c i t i -  and min- 
p a r t  o f  t h e  zensh ip  imum 
blood of r e s i d e n c e  
r a c e s  inhab-  
i t i n g  i s l a n d s  
b e f o r e  1778 

100% owner- U n c l e a r  No e x p r e s s  Unclear  Unc lear  
s h i p  by e l i -  p r o v i s i o n  
g i b l e  p e r s o n s  
r e q u i r e a  

Government 
a c t i o n  o n l y  

U n c l e a r  

S t a t u t e  and  C o n s t i t u -  
a d m i n i s t r a t i v e  t i o n  and 
r e g u l a t i o n  s t a t u t e s  

Government P r i v a t e  o r  Govern- 
s u p e r v i s i o n  government ment 
of  t r a n s f e r s  a c t i o n  a c t i o n  

o n l y  

C o n s t i t u t i o n  C o n s t i t u -  S t a t u t e  
t i o n  and 
s t a t u t e s  

MEXICO 

A l l  l a n d  
w i t h i n  100 
km. of  bor -  
d e r  and 50 km. 
of c o a s t  

Onwership by 
i n e l i g i b l e  
p e r s o n s  pro-  
h i b i  t e d .  
Ownership by 
i n e l i g i b l e s  
th rough  mort- 
gage o r  i n h e r i -  
t a n c e  l i m i t e d  
t o  5  y e a r s .  
Leases  t o  i n -  
e l i g i b l e s  
l i m i t e d  t o  1 0  
y e a r s  

Mexican 
c i t i z e n s  

D e c l a r a t i o n  o f  
purpose  and 
minimum resi- 
dence 

100% ownership 
by e l i g i b l e  
p e r s o n s  re- 
q u i r e d  

Unc lear  

C o n s t i t u t i o n  
and s t a t u t e  
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