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EDUCATION 

Educat ion ha s  been d e f i n e d  a s  t h e  means by 

which a  community p r e p a r e s  i t s  human r e s o u r c e s  t o  m e e t  
I/ - 

i t s  g o a l s .  P u b l i c  e d u c a t i o n  i s  t h e  p u b l i c l y  funded 

system by which t h i s  p r e p a r a t i o n  i s  e f f e c t u a t e d ,  

r e f l e c t i n g  t h e  v a l u e s ,  i d e a l s  and g o a l s  of  t h e  s o c i e t y  

a s  a  whole. I n  r e c o g n i t i o n  o f  t h i s ,  t h e  Uni ted  S t a t e s  

Supreme Court  ha s  s t a t e d  t h a t  "educa t ion  i s  perhaps  t h e  
2/ 

m o s t  impor t an t  f u n c t i o n  o f  s t a t e  and l o c a l  governments."- 

When c o n s i d e r i n g  any c o n s t i t u t i o n a l  p r o v i s i o n  on 

educa t i on ,  t h e  d e l e g a t e s  shou ld  b e  guided by t h e i r  s e n s e  

of t h e  Commonwealth's g o a l s  and t h e  r o l e  o f  educa t i on  i n  
3/ - 

r e a l i z i n g  t h e s e  g o a l s .  Th is  paper  w i l l  d i s c u s s  

1/ Conference o f  Micronesian Educat ion,  EDUCATION FOR WHAT? - 
p. 18 (1974) .  

2/ Brown v. Board of  Educ., 347 U.S. 483, 493 (1954 ) ,  quo ted  - 
i n  San Antonio Indep.  School  D i s t .  v .  Rodriguez,  4 1 1  U.S. 1, - 
29 (1973) .  

3/ A subcommittee of  t h e  Conference f o r  Micronesian Educat ion 
ae te rmined  t h a t  t h e  n a t i o n a l  g o a l s  f o r  t h e  peop le  o f  t h e  
Marianas w e r e ,  i n  o r d e r  o f  p r i o r i t y :  

1. Adoption o f  a  Western l i f e - s t y l e  and m a t e r i a l  
goods t o  p rov ide  s e c u r i t y  and comfor t  . . . . 

2. p r e s e r v a t i o n '  o f  a  s e n s e  o f  i d e n t i t y  and 
r e c o g n i t i o n  by o t h e r s  through t h e  p r e s e r v a t i o n  o f :  

( a )  l a n d  
(b )  language 
( c )  r e l i g i o u s  h e r i t a g e  as  a  means o f  

soc ia l  u n i t y .  

3. A v o i c e  i n  community decision-making and 
p a r t i c i p a t i o n  i n  p o l i t i c a l  c h o i c e s .  

Conference on Micronesian Educat ion,  EDUCATION FOR WHAT? 
appendix A (1974) .  



t h e  p r i n c i p a l  forms o f  c o n s t i t u t i o n a l  p r o v i s i o n s  d e a l i n g  

w i t h  e d u c a t i o n  t h a t  a r e  a v a i l a b l e  f o r  c o n s i d e r a t i o n  by 

t h e  Convention.  

I. BACKGROUND AND GENERAL CONSIDERATIONS 

A. R e l e v a n t  P r o v i s i o n s  o f  t h e  Covenant and t h e  
4 

N e i t h e r  t h e  Covenant n o r  t h e  u n i t e d  S t a t e s  

C o n s t i t u t i o n  e x p r e s s l y  a d d r e s s e s  t h e  s u b j e c t  o f  
4/ - 

e d u c a t i o n .  

B. Background 

The Commonwealth h a s  f o r  some t i m e  o p e r a t e d  a 
5/ 

f r e e  sys tem o f  compulsory educa t ion-  as p a r t  o f  t h e  

4/ H e r e ,  as e l s e w h e r e ,  t h e r e  are r e s t r i c t i o n s  on  a c t i o n  by - 
t h e  Commonwealth a r i s i n g  from g e n e r a l l y  a p p l i c a b l e  p r o v i s i o n s  
of t h e  U.S. C o n s t i t u t i o n .  For  example, i f  t h e  Convention 
p r o v i d e s  f o r  t h e  r a i s i n g  o f  r evenue  f o r  s c h o o l  f i n a n c i n g ,  such  
f i s c a l  measures  must comport w i t h  t h e  s t r i c t u r e s  o f  t h e  F i f t h  
and F o u r t e e n t h  Amendments. - See BRIEFING PAPER NO. 10:  
TAXATION AND FINANCE S I (A)  . Another  example i s  t h e  
C o n s t i t u t i o n a l  r e s t r i c t i o n  on a i d  t o  church-run s c h o o l s .  See  
S I1 ( G I  below. 

- 

5/ The Mariana I s l a n d s  D i s t r i c t  Code r e q u i r e s  s c h o o l  - 
a t t e n d a n c e  by a l l  c h i l d r e n  between s i x  and f o u r t e e n  y e a r s  of 
a g e ,  o r  u n t i l  g r a d u a t i o n  from t h e  e i g h t h  g rade .  MARIANA 
ISLANDS DIST. CODE tit. 1 0  ch.  10.04, S 10.04.020 [ h e r e i n a f t e r  
c i t e d  as  MIDC]. A s  o f  June  30, 1975,  t h e r e  w e r e  n i n e t e e n  
e lementa ry  and  secondary  s c h o o l s  i n  t h e  Commonwealth, s e r v i n g  
a t o t a l  o f  almost 5000 s t u d e n t s .  Dep ' t  of S t a t e ,  2 8 t h  ANNUAL 
REPORT, TRUST TERRITORY OF THE PACIFIC ISLANDS 1975 append ix  
22, pp. 211-12 (1976) . Of t h e  t o t a l  e n r o l l m e n t ,  approx imate ly  
10% a t t e n d  non-publ ic  s c h o o l s .  Id .  - 



T r u s t  T e r r i t o r y  e d u c a t i o n a l  system. The T r u s t  T e r r i t o r y  

Department o f  Educat ion and t h e  Micrones ia  Board o f  

Educat ion perform t h e  f u n c t i o n  o f  f o r m u l a t i n g  p o l i c y  and 
6/ - 

e x e r c i s i n g  c o n t r o l  o v e r  t h e  e n t i r e  e d u c a t i o n a l  system. 

The d u t i e s  o f  a d m i n i s t r a t i o n  and e x e c u t i o n  o f  Board 

p o l i c i e s  a r e  d e l e g a t e d  t o  a  d i r e c t o r  o f  t h e  Department 

of Educa t ion ,  who i s  s e l e c t e d ,  w i t h  t h e  a s s i s t a n c e  o f  t h e  
7/ - 

Board, by t h e  h i g h  commissioner.  

I n  a d d i t i o n  t o  t e r r i t o r y - w i d e  o r g a n i z a t i o n ,  t h e  

T r u s t  T e r r i t o r y  e d u c a t i o n a l  sys tem i s  d i v i d e d  i n t o  two 

l e v e l s  o f  a d m i n i s t r a t i o n ,  d i s t r i c t  and community. The 

d i s t r i c t s ,  which cor respond  t o  t h e  p o l i t i c a l  d i s t r i c t s  
8/ - 

of t h e  T r u s t  T e r r i t o r y ,  have t h e i r  own d i s t r i c t  boards  

of e d u c a t i o n  and d i s t r i c t  d i r e c t o r s ,  who a l s o  a r e  

6/ TRUST TERRITORY CODE tit. 41, ch.  1, S S  3 ,  7-8 (Supp. - 
1975) [ h e r e i n a f t e r  c i t e d  a s  TTC]. The T r u s t  T e r r i t o r y  Code 
s p e c i f i c a l l y  empowers t h e  Board t o  d e f i n e  e d u c a t i o n a l  
o b j e c t i v e s ,  f o r m u l a t e  p o l i c i e s ,  e v a l u a t e  p a s t  and c u r r e n t  
e x p e n d i t u r e s ,  recommend budge t s ,  a s s i s t  i n  t h e  s e l e c t i o n  of  
the d i r e c t o r  o f  t h e  Department o f  Educa t ion ,  e s t a b l i s h  a  
f i n a n c i a l  s u p p o r t  p l a n  f o r  each  d i s t r i c t ,  a s s i s t  i n  
c e r t i f i c a t i o n  o f  t e a c h e r s ,  and adop t  t e r r i t o r y - w i d e  c u r r i c u l u m  
and s t a n d a r d s .  The Department o f  Educat ion a l s o  s u p e r v i s e s  
a l l  non-public  s c h o o l s .  TTC tit. 41, ch .  1, S 20 (1970) .  

7/ TTC tit. 4 1 ,  ch.  1, S S  7 ,  8  (Supp. 1975 ) .  - 

8/ Under t h e  T r u s t  T e r r i t o r y  sys tem,  t h e  Nor thern  Mariana - 
I s l a n d s  comprise  one  d i s t r i c t .  



9/ - 
appoin ted  by t h e  h igh  commissioner. The community 

boa rds  o f  e d u c a t i o n  a r e  o rgan i zed  i n  accordance w i t h  
1 g/ 

l o c a l  laws and r e g u l a t i o n s .  They are,  however, 

s u b o r d i n a t e  t o  the Micronesia  and d i s t r i c t  boards ,  and 

app ly  t h e  e d u c a t i o n a l  p o l i c i e s  o f  t h e  l a t t e r  boards  a t  

t h e  l o c a l  l e v e l .  

C. General  P o l i c y  Cons ide ra t i ons  

Although educa t i on  is  o f  v i t a l  impor tance  t o  

t h e  f u t u r e  of the Commonwealth and i t s  c i t i z e n s ,  t h e r e  

is no need f o r  e l a b o r a t e  c o n s t i t u t i o n a l  t r e a t m e n t  o f  t h i s  

i s s u e .  Educat ion may be  one of  t h e  most impor t an t  

s e r v i c e s  provided by t h e  government. Neve r the l e s s ,  it 

does  n o t  concern  t h e  s t r u c t u r e  o f  government i t s e l f  and 

t h u s ,  i n  t heo ry  a t  l e a s t ,  does  n o t  w a r r a n t  e x t e n s i v e  
11/ 

c o n s t i t u t i o n a l  t r e a tmen t .  

9/ TTC tit. 41, ch. 1, S 10 (1970) .  The d i s t r i c t  d i r e c t o r  - 
is a member and t h e  e x e c u t i v e  o f f i c e r  o f  t h e  d i s t r i c t  board ,  
which numbers f i v e  members. The T r u s t  T e r r i t o r y  Code p rov ides  
d e t a i l s  o f  composi t ion o f  t h e  board ,  method o f  appointment ,  
l e n g t h  o f  t e r m ,  f i l l i n g  o f  vacanc i e s ,  o r g a n i z a t i o n ,  meet ings ,  
expenses  and d u t i e s .  TTC tit. 4 1 ,  ch.  1, 8 8  10-13 (1970) .  

l o /  TTC tit. 41, ch. 1, S 1 4  ( 1970 ) -  - 
11/ Wheeler,  I n t r o d u c t i o n ,  i n  SALIENT ISSUES OF 
C~NSTITUTIONAL REVISION p. x i  (J. Wheeler ed. 1961 ) .  



Another c o n s i d e r a t i o n  weighs a g a i n s t  d e t a i l e d  

c o n s t i t u t i o n a l  t r e a t m e n t  o f  t h e  s u b j e c t  of  educa t ion .  

Overburdening the C o n s t i t u t i o n  w i th  unnecessary  d e t a i l  

t h a t  may s e e m  s e n s i b l e  and d e s i r a b l e  today may r e q u i r e  

exces s ive  u se  of  t h e  cumbersome p roces s  o f  c o n s t i t u t i o n a l  

amendment when today ' s  i d e a s  prove o u t d a t e d  a f t e r  o n l y  

a few y e a r s .  

Every s t a t e  c o n s t i t u t i o n ,  however, c o n t a i n s  

some p r o v i s i o n  r e g a r d i n g  educa t ion .  This p a t t e r n  

r e f l e c t s  a  c o n s i s t e n t  judgment t h a t  educa t ion  i s  unique 

among governmental s e r v i c e s  and t h a t  t h e  g o a l  of equa l  

q u a l i t y  educa t ion  f o r  a l l  c i t i z e n s  dese rves  

c o n s t i t u t i o n a l  r e c o g n i t i o n .  

A f i n a l  c o n s i d e r a t i o n  a l s o  may suppor t  some 

degree  of c o n s t i t u t i o n a l  t r e a t m e n t  f o r  educa t ion  i n  t h e  

Commonwealth C o n s t i t u t i o n .  The d e l e g a t e s  may s h a r e  t h e  

view t h a t  educa t ion  i s  of  such importance t o  t h e  w e l l -  

be ing  o f  t h e  s o c i e t y  t h a t  it should  be c o n s t i t u t i o n a l l y  

i n s u l a t e d ,  as f a r  as p o s s i b l e ,  from t h e  day t o  day 

1 2 /  - Id.  pp. x i i - x i i i .  - 



12/ 
a f f a i r s  of government and p o l i t i c s .  On t h e  o t h e r  

hand, educa t ion  is only  one of t h e  s e r v i c e s  ( a l b e i t  an  

important  one) t h a t  a government provides  i t s  c i t i z e n s .  

I t  can be argued, t h e r e f o r e ,  t h a t  t h e  most e f f i c i e n t  and 

responsive system of educat ion f o r  t h e  Northern Marianas 

can a r i s e  only  from t h e  f u l l  i n t e r p l a y  of p o l i t i c a l  and 

governmental decision-making t h a t  shapes a democratic 

soc ie ty .  

111. SPECIFIC ISSUES FOR DECISION 

The c o n s t i t u t i o n s  of every s t a t e  and t h e  

Commonwealth of Puer to  Rico make some mention of 

educa t ion ,  a l though t h e  range of  such r e f e r e n c e  v a r i e s  

considerably.  A g r e a t  number of  s t a t e s  devote  an e n t i r e  

13/ L e g i s l a t i v e  Reference Bureau, HAWAII CONSTITUTIONAL 
~GNVENTION STUDIES, ARTICLE IX: EDUCATION (PUBLIC EDUCATION) 
p. 54 (1968)  observed: 

Because it p l a y s  such a c r u c i a l  r o l e  i n  
developing t h e  minds of  t h e  n a t i o n ' s  
youth,  it i s  be l i eved  t h a t  educa t ion  
should be a s  f a r  removed a s  p o s s i b l e  from 
government and p o l i t i c s .  I t  should n o t  
be  subjec ted  t o  the pressu res  and 
patronage of p o l i t i c s .  

1 4 /  - Id. pp. 55, 71. 



12/ 
art icle t o  t h e  s u b j e c t ,  r e f l e c t i n g  t h e  importance  

p l aced  on e d u c a t i o n  and t h e  b e l i e f  t h a t  t h e  e d u c a t i o n a l  

system p l a y s  a  c r i t i c a l  r o l e  i n  t h e  development and 
1g/ 

f u t u r e  of  a  s t a t e ,  commonwealth o r  t e r r i t o r y .  While 

t h e  c o n s t i t u t i o n a l  document obv ious ly  canno t  ensu re  

q u a l i t y  e d u c a t i o n ,  it may be  p o s s i b l e  t o  maximize t h e  

p o t e n t i a l  f o r  r each ing  t h a t  g o a l  through c o n s t i t u t i o n a l  

mandate. A t  t h e  ve ry  l e a s t ,  t h e  c o n s t i t u t i o n  e x p r e s s e s  

t h e  a s p i r a t i o n s  o f  t h e  peop le  i n  t h o s e  a r e a s  deemed 

fundamental .  

Accordingly ,  t h e  d e l e g a t e s  t o  t h e  Northern  

Marianas C o n s t i t u t i o n a l  Convention shou ld  c o n s i d e r  

s e v e r a l  a l t e r n a t i v e s  w i t h  r e s p e c t  t o  a  c o n s t i t u t i o n a l  

p r o v i s i o n  on  educa t i on .  F i r s t ,  such a  p r o v i s i o n  can  be  

omi t t ed  e n t i r e l y  from t h e  C o n s t i t u t i o n .  Those who 

s u p p o r t  t h i s  view would a rgue  t h a t  an  e f f e c t i v e  

e d u c a t i o n a l  sys tem can b e  d e v i s e d  by t h e  l e g i s l a t u r e  o f  

t h e  Northern  Marianas,  and t h a t  a c o n s t i t u t i o n a l  p r o v i s i o n  

a t  b e s t  i s  s u p e r f l u o u s  and a t  wor s t  ha s  t h e  p o t e n t i a l  o f  

15/ E.g., HAWAII CONST. a r t .  I X ;  ILL.  CONST. a r t .  X;  LA 
BNST. art .  V I I I ;  N.C. CONST. a r t .  I X ;  TEX. CONST. a r t .  V I I .  
The Model State  C o n s t i t u t i o n  a l s o  devo t e s  an a r t i c le  t o  
educa t ion .  Na t iona l  Municipal  League, MODEL STATE 
CONSTITUTION art .  I X  ( 6 t h  rev .  ed.  1968) [ h e r e i n a f t e r  c i t e d  
a s  MODEL CONST. 1 . 
16/ Although t h e  proposed c o n s t i t u t i o n  o f  Guam d i d  n o t  devo te  
6 e n t i r e  a r t i c l e  t o  e d u c a t i o n ,  it w a s  one  of  t h e  t o p i c s  
d i s c u s s e d  e x t e n s i v e l y  a t  the c o n s t i t u t i o n a l  convent ion.  FIRST 
CONSTITUTIONAL CONVENTION OF GUAM 1969-1970 pp. 391-471. 



11/ 
c r e a t i n g  confusion.  Language capable  o f  g e n e r a t i n g  

problems i s  more e a s i l y  amended i n  a s t a t u t e  than  i n  a 

c o n s t i t u t i o n .  S ince  t h e r e  i s  l i t t l e  danger that t h e  

l e g i s l a t u r e  w i l l  over look o r  d e c i d e  t o  omit  educa t ion  

from s t a t u t o r y  t r ea tmen t ,  t h e  C o n s t i t u t i o n  a c t u a l l y  can 

do l i t t l e  t o  s t r e n g t h e n  any system once it is  devised .  

The argument opposing t h i s  a l t e r n a t i v e  i s  that  educa t ion  

is simply t o o  impor tan t  t o  l eave  t o  t h e  l e g i s l a t u r e  

w i thou t  some c o n s t i t u t i o n a l  guidance,  and the predominant 

s ta te  p r a c t i c e  r e f l e c t s  t h i s  view. 

Second, a f u l l  a r t i c l e  s p e c i f i c a l l y  devoted t o  

educa t ion  can  be provided i n  t h e  c o n s t i t u t i o n .  The 

arguments suppor t ing  and opposing t h i s  o p t i o n  are 

e s s e n t i a l l y  t hose  o u t l i n e d  above. However, t h e  more 

d e t a i l e d  and s p e c i f i c  t h e  c o n s t i t u t i o n a l  t r ea tmen t  

17/ - For example, t h e  I l l i n o i s  c o n s t i t u t i o n  of  1870 guaranteed 
a "thorough and e f f i c i e n t  system of f r e e  schools . "  ILL.  
mNST. a r t .  V I I I ,  S 1 (1870) ,  quoted i n  G. Braden & R. Cohn, 
THE ILLINOIS CONSTITUTION: AN ANNOTATED AND COMPARATIVE 
ANALYSIS p. 399 (1969).  The i s s u e  of whether t h e  I l l i n o i s  
system w a s  indeed "thorough and e f f i c i e n t "  gene ra t ed  
l i t i g a t i o n ,  id .  p. 400, and t h e  word "thorough" w a s  dropped 
i n  the new v E s i o n .  ILL.  CONST. a r t .  X ,  § 1. See a l s o  N . J .  
CONST. a r t .  V I I I ,  § I V ,  p t .  1, which r e t a i n s  t h p t h E u g h  and 
e f f i c i e n t "  wording. This  wording w a s  t h e  b a s i s  f o r  a major 
r e c e n t  c o u r t  d e c i s i o n  w i t h  r e s p e c t  t o  school  f i n a n c e  t h a t  
u l t i m a t e l y  f o r c e d  New J e r s e y  to  change i t s  system o f  t a x a t i o n  
f o r  educa t ion  purposes.  Robinson v.  C a h i l l ,  69 N.  J. 449, 355 
A. 2d 129 (1976) . 



becomes, t h e  more l i k e l y  t h e  Cons t i tu t ion  w i l l  become a 

roadblock t o  change when t h e  passage of  t i m e  proves 

c u r r e n t  s o l u t i o n s  t o  be unworkable o r  unwise. 

A t h i r d  op t ion  i s  t o  c r e a t e  an  a r t i c l e  

addres s ing  a broad c l a s s i f i c a t i o n  of s o c i a l l y  o r i e n t e d  
1g/ 

programs, f o r  example, h e a l t h ,  educat ion and wel fare .  

This format may be d e s i r a b l e  i f  t h e  p rov i s ions  r e l a t i n g  

t o  t h e s e  programs a r e  n o t  lengthy o r  numerous and can 
12/ 

adequately ,  i f  n o t  l o g i c a l l y ,  be i n t e r r e l a t e d .  

A f o u r t h  op t ion  would address  educa t ion  only 

i n  t h e  b i l l  of r i g h t s  and inc lude  only fundamental 

p r i n c i p l e s ,  such a s  a guarantee of  primary educat ion t o  
2g/ 

a l l  c i t i z e n s .  

18/ E.g., ALAS. CONST. a r t .  V I I .  - 
1 9 /  For example, some confusion has  a r i s e n  regard ing  whether 
szhools  f o r  the  mental ly  incompetent f a l l  under those  
c o n s t i t u t i o n a l  p rov i s ions  guarantee ing  f r e e  educat ion.  G. 
Braden & R. Cohn, THE ILLINOIS CONSTITUTION: AN ANNOTATED AND 
COMPARATIVE ANALYSIS p. 400 (1969) .  Under a "hea l th ,  
educat ion and wel fare"  a r t i c l e ,  educa t iona l  i n s t i t u t i o n s  
having r e s p o n s i b i l i t y  i n  t h e  h e a l t h  and we l fa re  f i e l d s  can 
i d e a l l y  be covered without  cumbersome cross- re ferenc ing  o r  
over lap .  

20/ E.g., GUAM CONST. S 5 ( r )  (proposed);  P.R. CONST. a r t .  11, 
§-5; VIRGIN ISLANDS CONST. a r t .  11, S 12 (proposed) .  The 
Supreme Court of t h e  United S t a t e s  r e j e c t e d  t h e  argument t h a t  
educa t ion  i s  a "fundamental r i g h t "  p r o t e c t e d  by t h e  U.S. 
Cons t i tu t ion .  San Antonio Indep. School D i s t .  v. Rodriguez, 
4 1 1  U.S. 1 (1973) . This ,  however, does n o t  preclude t h e  
Commonwealth C o n s t i t u t i o n  from a f f o r d i n g  of  i t s  
own. 



I f  t h e  d e c i s i o n  i s  made t o  t r e a t  educa t ion  i n  

t h e  C o n s t i t u t i o n ,  t h e  fo l lowing  d i s c u s s i o n  add res se s  t h e  

p o s s i b l e  forms t h a t  such t r ea tmen t  might t ake .  The 

educa t ion  a r t i c l e s  of  t h e  s t a t e  c o n s t i t u t i o n s  vary 

s u b s t a n t i a l l y  i n  t h e i r  scope and d e t a i l .  The s t a r t i n g  

p o i n t  f o r  a l l  t h e  a r t i c l e s ,  however, i s  t h e  p rov i s ion  o f  

f r e e  and non-sec ta r ian  educa t ion  by t h e  state.  Some 
21/  

c o n s t i t u t i o n s  go no f u r t h e r  than  t h i s .  Others  do  s o  

on ly  t o  t h e  e x t e n t  of a s s i g n i n g  g e n e r a l  r e s p o n s i b i l i t y  
22 /  

to  a board o f  educa t ion  or  s u p e r i n t e n d e n t  of  schools ,  
22/  

o r  i n c l u d i n g  a h i g h e r  educa t ion  p rov i s ion .  The more 

d e t a i l e d  c o n s t i t u t i o n s  i n v a r i a b l y  i n c l u d e  s e c t i o n s  
2 A/ 

r e l a t i n g  t o  school  funding and t h e  management of  t h e  

21 /  AMERICAN SAMOA CONST. a r t .  1, 5 15 (proposed) ; P.R. 
~ N S T .  a r t .  11, 5 5; VT. CONST. ch. 11, S 64. 

S.C. CONST. a r t .  X I .  

23/ 'E.g. ,  ALAS. CONST. a r t .  V I I ;  MAINE CONST. a r t .  V I I I .  For 
a d i s c u s s i o n  of  h ighe r  educa t ion ,  see I I ( H )  below. 

24/ See, e.g., FLA. CONST. a r t .  I X ,  5 6 ;  MONT. CONST. a r t .  
X: S l o ;  OKLA. CONST. a r t .  X I I I ,  S l a .  



22/ 
school fund,  i n  add i t ion  t o  n u m e r o u s  m i s c e l l a n e o u s  

25/  
provisions.  

T h e  f o l l o w i n g  d i s c u s s i o n  ana lyzes  each of t h e  

m a j o r  provisions and the a r g u m e n t s  suppor t i ng  and 

opposing their i n c l u s i o n  i n  the C o n s t i t u t i o n  of the 

N o r t h e r n  M a r i a n a s .  

A. P r o v i s i o n  of P u b l i c  E d u c a t i o n  

T h e  m o s t  aus te re  of t h e  educa t ion  a r t i c les  

provide fo r  a " s y s t e m  of free p u b l i c  schools open t o  a l l  
2 I/ 

c h i l d r e n  i n  t h e  s ta te .  I' T h i s  type of provision 

u s u a l l y  declares the r i g h t  of persons t o  an educa t ion ,  

2 5 /  IND. CONST. a r t .  V I I I ,  S S  4 & 5 ( i n v e s t m e n t  of t h e  f u n d ) ;  
fi. CONST. S 185 ( i n t e r e s t  on t h e  f u n d ) .  

2 6 /  CAL. CONST. a r t .  I X ,  S 7.5; COLO. CONST. a r t .  I X ,  S 1 6 ;  
OKLA. CONST. a r t .  X I I I ,  S 6 ;  UTAH CONST. a r t .  X,  S 9; WYO. 
CONST. a r t .  V I I ,  S 11 ( t e x t b o o k  s y s t e m s )  ; KAN. CONST. a r t .  V I ,  
§ 5 ( l o c a l  p u b l i c  s c h o o l s ) ;  LA. CONST. a r t .  V I I I ,  S 4 ( f u l l  
f a i t h  and credi t  t o  pr ivate  s c h o o l s ) ;  W. VA. CONST. a r t .  X I I ,  
S 6  ( s c h o o l  d i s t r i c t s ) ;  ARK. CONST. a r t .  X I V ,  S 3; W I S .  CONST. 
a r t .  X ,  S 4 ( a n n u a l  school t a x ) .  

2 7 /  MODEL CONST. a r t .  I X ,  S 9 . 0 1 ;  see also ALAS. CONST. a r t .  -- 
EI, § 1; MAINE CONST. a r t .  V I I I ,  S 1; AMERICAN SAMOA CONST. 
art. I ,  S 1 5  ( p r o p o s e d ) ;  P .R.  CONST. a r t .  11, S 5. 



mandates t h a t  it be non-sec ta r ian ,  compulsory, and f r e e  
2g /  

of c o s t  and i m p l i c i t l y  d e l e g a t e s  r e s p o n s i b i l i t y  f o r  

i t s  o p e r a t i o n  t o  the government. The argument f avor ing  

t h i s  s i m p l i c i t y  i s  t h a t  it maximizes t h e  f l e x i b i l i t y  t h a t  

t h e  l e g i s l a t u r e  en joys  i n  determining what governmental 

body w i l l  oversee  t h e  educa t iona l  system, i n  e s t a b l i s h i n g  

and us ing  funds t o  f i n a n c e  t h e  system, i n  p r o t e c t i n g  t h e  

r i g h t s  t o  educa t ion  of c e r t a i n  i d e n t i f i e d  segments of 

t h e  popula t ion ,  and i n  provid ing  t h e  b a s i c  r u l e s  
29/ - 

governing the educa t iona l  p rocess .  Those opposed t o  

a s imple  "provision-of-education" a r t i c l e  a r e  u s u a l l y  

suppor t ive  of  a p a r t i c u l a r  p o l i c y  t h a t  they f e e l  w i l l  b e  

more enduring i f  inc luded  i n  t h e  c o n s t i t u t i o n .  Examples 

are New Mexico's s p e c i a l  mention of equa l  educa t iona l  
3g /  

r i g h t s  of t hose  of  Spanish d e s c e n t  and Utah ' s  mandate 
31 /  

t h a t  t h e  metric system be  t augh t  i n  t h e  p u b l i c  schools .  

28/ E.g., P.R. CONST. a r t .  11, 5 5. - 
29/ These r u l e s  might inc lude :  number of days  o f  compulsory 
aEtendance; investment  of school  funds; i n s t i t u t i o n s  f o r  t h e  
handicapped; textbook systems; and s p e c i f i e d  mandatory 
i n s t r u c t i o n  (e.g.,  Engl i sh)  . 
30/ - N.M. CONST. a r t .  X I I ,  55 8,  1 0 .  

31/ - UTAH CONST. a r t .  X I  S 11. 



B. Equal  Educat ion Oppor tun i ty  

I n  a d d i t i o n  t o  gua ran t ee ing  f r e e  e d u c a t i o n ,  

s e v e r a l  s t a t e  c o n s t i t u t i o n s  i n c l u d e  a p r o v i s i o n  mandating 

t h a t  t h e  e d u c a t i o n a l  o p p o r t u n i t y  f o r  a l l  c i t i z e n s  o f  t h e  
32/ 

s ta te  b e  e q u a l ,  t h a t  t h e  p u b l i c  s choo l  system b e  
33/ 

"uniform" o r  t h a t  no s e g r e g a t i o n  by race, r e l i g i o n  o r  
3f?_/ 

a n c e s t r y  ex i s t .  

Such a p r o v i s i o n  i s  a rguab ly  unnecessa ry  s i n c e  

t h e  United S t a t e s  Supreme Court h a s  h e l d  t h a t  s e g r e g a t i o n  

on t h e  b a s i s  of  race i s  v i o l a t i v e  o f  t h e  Uni ted  S t a t e s  
32/ 

C o n s t i t u t i o n .  I n  Brown v. Board o f  Educa t ion  o f  Topeka 

the Cour t  r e j e c t e d  t h e  argument t h a t  s e p a r a t e  b u t  equa l  

f a c i l i t i e s  s a t i s f y  t h e  Fou r t een th  Amendment o f  t h e  

32/ E.g., LA. CONST. a r t .  V I I I ,  preamble;  S.D. CONST. a r t .  
VTII, S 1. 

33/ IDAHO CONST. a r t .  I X ,  S 1; I N D .  CONST. a r t .  V I I I ,  S 1; 
N ~ M .  CONST. a r t .  X I I ,  5 1; ORE. CONST. a r t .  V I I I ,  5 3; WYO. 
CONST. ar t .  V I I ,  S 1. 

34/ E.g., HAWAII CONST. a r t .  I X ,  S 1. - 
35/ - 347 U.S. 483, 495 (1954) .  



3g/ 
Cons t i t u t ion .  The guaran tee  of  equa l  educa t iona l  

oppor tun i ty  i s  f u r t h e r  guarded by t h e  C i v i l  Rights  Act 
3  I/ 

of 1964. 

Those who suppor t  i n c l u s i o n  of an equa l  

educa t iona l  oppor tun i ty  p rov i s ion  argue that whi le  t h e  

Supreme Court  has  banned seg rega t ion ,  s choo l s  have a long  

way t o  go i n  provid ing  equa l  educa t iona l  oppor tun i ty  t o  

those "educa t iona l ly  disadvantagedt t  -- c h i l d r e n  whose 

backgrounds have provided less i n t e l l e c t u a l  s t imu lus  than 

"average" backgrounds. C o n s t i t u t i o n a l  r e f e r e n c e ,  then,  

g i v e s  o f f i c i a l  r ecogn i t ion  t o  t h e  p r o p o s i t i o n  t h a t  the 

t a s k  i s  incomplete and encourages t h e  l e g i s l a t u r e  and t h e  

educa t iona l  system t o  d e v i s e  methods of  opening 

educa t iona l  oppor tun i ty  t o  a l l .  

36/ The companion case  of  Brown, Bo l l ing  v. Sharpe,  he ld  t h a t  
racial seg rega t ion  i n  p u b l i c  schools  a l s o  v i o l a t e s  t h e  due 
process  c l a u s e  of t h e  F i f t h  Amendment. 347 U.S. 497, 500 
(1954). I n  B o l l i n  , t h e  due process  cha l lenge  a r o s e  i n  t h e  
con tex t  of t h e  -+ e u c a t i o n a l  system of  t h e  D i s t r i c t  o f  Columbia, 
to which t h e  F i f t h  Amendment, b u t  n o t  t h e  Four teen th ,  a p p l i e s .  
By v i r t u e  o f  t h e  Covenant, both the F i f t h  and Fourteenth 
Amendments apply  t o  t h e  Commonwealth of  t h e  Northern Mariana 
I s l ands .  COVENANT a r t .  V, S 501. 

37/ The Court  has  r e c e n t l y  h e l d  t h a t  t h e  A c t ,  42 U.S.C. 5 
1581, p reven t s  p r i v a t e  schools  from d i s c r i m i n a t i n g  r a c i a l l y  
among a p p l i c a n t s .  Runyon v. McCrary, 96 S. C t .  2586 (1976).  



Those who oppose i n c l u s i o n  o f  such a  p r o v i s i o n  

a r g u e  t h a t  " e q u a l  e d u c a t i o n a l  o p p o r t u n i t y ' '  i s  e v o l v i n g  

t o  a n  e x t e n t  t h a t  makes it v i r t u a l l y  i m p o s s i b l e  t o  d r a f t  

any meaningful  p r o v i s i o n .  Even i f  such a  p r o v i s i o n  c o u l d  

be d r a f t e d ,  it would o n l y  e n u n c i a t e  p o l i c y  and t h e  r e a l  

t a s k  o f  f l e s h i n g  o u t  t h e  p o l i c y  be longs  t o  t h e  

l e g i s l a t u r e  and t h e  c o u r t s .  S i n c e  p r o t e c t i o n  a g a i n s t  

d i s c r i m i n a t i o n  i s  a f f o r d e d  g e n e r a l l y  by t h e  b i l l  o f  

r i g h t s ,  s p e c i a l  ment ion  of  e q u a l  e d u c a t i o n a l  o p p o r t u n i t y  
3g/ 

may b e  s u p e r f l u o u s .  

C. V e s t i n g  A d m i n i s t r a t i v e  A u t h o r i t y  

The i s s u e  w i t h  r e s p e c t  t o  a d m i n i s t r a t i v e  - 

a u t h o r i t y  i s  whe the r  t h e  C o n s t i t u t i o n  s h o u l d  mandate 

e i t h e r  c e n t r a l i z e d  (Commonwealth) c o n t r o l  o v e r  e d u c a t i o n  

o r  d e c e n t r a l i z e d  a u t h o r i t y  i n  l o c a l  s u b d i v i s i o n s  o f  t h e  

Commonwealth o r  s c h o o l  d i s t r i c t s .  

I t  i s  d i f f i c u l t  t o  d e t e r m i n e  from t h e  language 

of  s t a t e  c o n s t i t u t i o n s  t h e  d e g r e e  t o  which t h e  states 

a t t e m p t  t o  m a i n t a i n  a  c e n t r a l i z e d  e d u c a t i o n a l  sys tem o r  

d e l e g a t e  t h e  a u t h o r i t y  t o  l o c a l  s u b d i v i s i o n s .  Most 

c o n s t i t u t i o n s  are e i t h e r  s i l e n t  on  t h e  s u b j e c t  o r  mere ly  

38/ - S e e  BRIEFING PAPER NO. 7 :  B I L L  OF RIGHTS. - 



name a  s t a t e  s u p e r v i s o r  who, a l though  having u l t i m a t e  

a u t h o r i t y  and r e s p o n s i b i l i t y ,  may .i.n f a c t  d e l e g a t e  a l l  

o r  most of  p o l i c y  making t o  t h e  i n d i v i d u a l  school  

d i s t r i c t s ,  towns o r  c o u n t i e s .  The e x t e n t  t o  which t h e  

d e l e g a t e s  t o  t h e  C o n s t i t u t i o n a l  Convention p r e f e r  one 

approach over  t h e  o t h e r  should be  r e f l e c t e d  i n  c l e a r  

C o n s t i t u t i o n a l  d e l e g a t i o n s ,  e i t h e r  t o  t h e  Commonwealth 

government o r  t o  some l o c a l  a d m i n i s t r a t i o n .  Any d e c i s i o n  

t o  v e s t  a u t h o r i t y  i n  l o c a l  j u r i s d i c t i o n s  must be 

c o n s i s t e n t  w i th  t h e  d e l e g a t e s 1  r e s o l u t i o n  of t h e  e n t i r e  
3 9 /  

q u e s t i o n  of l o c a l  government f o r  t h e  Northern Marianas. 

I f  t h e  d e l e g a t e s  have no s t r o n g  p re fe rence ,  however, t h e  

C o n s t i t u t i o n  probably should  be s i l e n t  on t h i s  i s s u e ,  

l e av ing  t h e  l e g i s l a t u r e  f r e e  t o  adopt  i t s  own approach 

and va ry  t h a t  approach ove r  t i m e  wi thout  t h e  need f o r  

c o n s t i t u t i o n a l  amendment. 

Proponents of a c e n t r a l i z e d  system a s s e r t  t h a t  

it has  f o u r  p r i n c i p a l  advantages  over  a  d e c e n t r a l i z e d  

system. F i r s t ,  a  c e n t r a l i z e d  system i s  more e f f i c i e n t  

in t h a t  it can a s s e s s  t h e  needs and r e sou rces  o f  t h e  

e n t i r e  Commonwealth and can a l l o c a t e  t h e  r e sou rces  s o  a s  

39/ - See BRIEFING PAPER NO. 5 : LOCAL GOVERNMENT. - 



4g/ 
t o  maximize t h e i r  u s e f u l n e s s .  The e x p e r i e n c e  o f  t h e  

m a j o r i t y  o f  s t a t e s  i n  hav ing  a  l o c a l i z e d  sys tem s h o u l d  

n o t  b e  overemphasized  s i n c e  t h e  Commonwealth's s i z e  and 

c o r r e s p o n d i n g  n e e d s  d o  n o t  a lways  match t h o s e  o f  t h e  

s t a t e s .  S e r v i c e s  f o r  handicapped c h i l d r e n  and o t h e r s  

r e q u i r i n g  s p e c i a l  e d u c a t i o n  c a n  b e  p r o v i d e d  th roughou t  

t h e  Commonwealth. Second, a  c e n t r a l i z e d  sys tem i s  f a i r e r  

s i n c e  no  v e s t e d  i n t e r e s t  e x i s t s  i n  one  s c h o o l  d i s t r i c t  

a t  t h e  expense  o f  a n o t h e r .  Thus, t h e  needs  o f  each 

s c h o o l  can  b e  m e t  f a i r l y  w i t h  minimal s u s p i c i o n  t h a t  any 

f a v o r i t i s m  e x i s t s .  T h i r d ,  t h e  Commonwealth i s  better 

a b l e  t o  i n c o r p o r a t e  t h e  l a t e s t  developments  i n  t h e  f i e l d  

of  e d u c a t i o n  i n  a d d i t i o n  t o  p r o v i d i n g  a  r i c h e r  c u r r i c u l u m  - 

f o r  a l l  s t u d e n t s  i n  t h e  Commonwealth. A d e c e n t r a l i z e d  

s y s t e m ' s  s t r o n g  a f f i l i a t i o n  w i t h  l o c a l i t i e s  may r e s u l t  

40/ The Book o f  t h e  S t a t e s ,  which s u r v e y s  t h e  l a t e s t  
developments  i n  government,  found i n  1 9  66 : 

Most s t a t e s  have  t a k e n  s t e p s  toward 
c o n s o l i d a t i o n  o f  s m a l l ,  i n e f f i c i e n t  
s c h o o l  d i s t r i c t s .  And most  s t a t e s  have  
made a t t e m p t s  t o  p r o v i d e  a  un i fo rm,  
minimal l e v e l  o f  e d u c a t i o n a l  o p p o r t u n i t y ,  
by d i s t r i b u t i n g  f u n d s  on a n  e q u a l i z i n g  
b a s i s  t o  l o c a l  s c h o o l  d i s t r i c t s .  

Counci l  o f  S t a t e  Governments, BOOK OF THE STATES, 1966- 
67 p. 275 (1966) .  The l a t e s t  e d i t i o n  o f  t h e  Book o f  t h e  
S t a t e s  conf i rms  t h e  t r e n d  by showing t h e  s t a t e s  and t h e  
D i s t r i c t  of Columbia moving from o v e r  71,000 d i s t r i c t s  
i n  1951-52 t o  16 ,178 i n  1974-75. Only seven  s t a t e s  
showed a n  i n c r e a s e ,  and s i x  made no change a t  a l l .  
Counci l  o f  S t a t e  Governments, BOOK OF THE STATES, 1976- 
77 p. 325 ( 1 9 7 6 ) .  



i n  parochia l i sm i n  the t each ing  methods and s u b j e c t  

matter. Fourth ,  f i s c a l  a d m i n i s t r a t i o n  and p lanning  i s  

more e f f e c t i v e  through a  c e n t r a l  governing body. The 

Commonwealth government w i l l  b e  t h e  p r i n c i p a l  ( i f  n o t  t h e  

on ly)  a s ses so r  and c o l l e c t o r  o f  t a x e s ;  it w i l l  r e c e i v e  

and d i s b u r s e  t h e  s u b s t a n t i a l  amount o f  f e d e r a l  a i d  

a v a i l a b l e  under t h e  Covenant. These r e sources  can be 

channeled more e f f e c t i v e l y  and f a i r l y  i n t o  the schools  

i f .  adminis te red  by the Commonwealth government. 

Proponents of  a  d e c e n t r a l i z e d  system urge fou r  

advantages of  t h a t  type of  o rgan iza t ion .  F i r s t ,  l o c a l  

coo rd ina t ion  of the schoo l s  b r i n g s  t h e  educa t iona l  

p rocess  c l o s e r  t o  the people  and thus  encourages p u b l i c  

p a r t i c i p a t i o n .  This  is  e s p e c i a l l y  impor tan t  i n  t h e  a r e a  

of a d u l t  educa t ion  programs, s i n c e  school  a t tendance  i s  

n o t  compulsory and i s  only  t o  be  achieved i f  t h e  

educa t iona l  p rocess  i s  made more a t t r a c t i v e .  Second, 

l o c a l  c o n t r o l  of t h e  e d u c a t i o n a l  p rocess  i s  t r a d i t i o n a l  

i n  t h e  United S t a t e s ,  and t h a t  arrangement has  g e n e r a l l y  

r e s u l t e d  i n  a high q u a l i t y  system. 
4&/ 

Third ,  a  

41/  - See San Antonio Indep. School D i s t .  v. Rodriguez, 4 1 1  
U ~ S .  1, 49-53 (1973).  C e r t a i n l y  much o f  t h i s  c o n t r o l  is  
a t t r i b i t a b l e  t o  - t h e  fac t  t h a t  p u b l i c  educa t ion  i n  t h e  United 
S t a t e s  is  f inanced  mainly by means o f  p rope r ty  t a x e s  imposed 
by l o c a l  school  d i s t r i c t s .  Delaware, H a w a i i  and North 
Caro l ina  are t h e  on ly  s t a t e s  t h a t  c e n t r a l i z e  school  f i nanc ing ,  



d e c e n t r a l i z e d  e d u c a t i o n a l  system encourages  

expe r imen ta t i on ,  f l e x i b i l i t y  and a d a p t a t i o n  t o  community 
42 /  

needs.  There i s  no need f o r  t h e  e d u c a t i o n a l  

s t r u c t u r e s  on T in i an  and Rota t o  be  i d e n t i c a l  t o  t h a t  o f  

Saipan.  Four th ,  w h i l e  it may b e  t r u e  t h a t  much o f  t h e  

f i n a n c i a l  management i s  t o  b e  c o o r d i n a t e d  by t h e  c e n t r a l  

government, t h e r e  i s  no r ea son  why t h e  Commonwealth 

cannot  a l l o c a t e  funds  and l e a v e  p lann ing ,  c o o r d i n a t i o n  

and policy-making t o  t h e  l o c a l  governments o r  school  

d i s t r i c t s .  

A t h i r d  o p t i o n  open t o  t h e  d e l g a t e s  t o  t h e  

c o n s t i t u t i o n a l  conven t ion  a l l o w s  combining the b e s t  

a s p e c t s  o f  t h e  two sys tems d i s c u s s e d  above. While a  

[Footnote  con t inued ]  
a l t hough  even t h e s e  states pe rmi t  supplementary  l o c a l  
f i nanc ing .  The Supreme Cour t ,  1972 T e r m ,  87 HARV. L. REV. p.  
57, a t  105  (1973) .  

42/ There a r e  a t  l e a s t  two a s p e c t s  t o  t h i s  f l e x i b i l i t y .  
Fxrs ' t ,  t h e  system can  b e  d i v i d e d  i n t o  t h o s e  u n i t s  t h a t  a r e  
most e f f i c i e n t  and a p p r o p r i a t e  f o r  t h e  p o l i c y  g o a l s  t h e  
Commonwealth s e e k s  t o  a t t a i n .  For  example, t h e  s u b d i v i s i o n s  
cou ld  cor respond  t o  t h e  i n d i v i d u a l  i s l a n d s ,  m u n i c i p a l i t i e s ,  
o r  autonomous s choo l  d i s t r i c t s .  Second, f l e x i b i l i t y  may be 
n e c e s s i t a t e d  by t h e  evo lv ing  concep t  o f  educa t i on .  I n  p a s t  
y e a r s  e d u c a t i o n  h a s  been q u i t e  conven t iona l  i n  scope w i t h  
emphasis  l i m i t e d  t o  t h e  fundamenta ls  o f  mathematics,  r e a d i n g  
and w r i t i n g .  Many e d u c a t o r s  see a new t r e n d  o f  e a r l y  
i n t r o d u c t i o n  o f  v o c a t i o n a l  o r  p r a c t i c a l  e lements  i n t o  t h e  
pr imary s choo l  cur r icu lum.  House Comm. on Resources and 
Development, A REPORT TO THE CONGRESS OF MICRONESIA, ECONOMIC 
DEVELOPMENT I N  THE TRUST TERRITORY OF THE PACIFIC ISLANDS, 4 t h  
Cong., p.  7 1  (1972) .  



number of  combinat ions  can b e  d r a f t e d ,  one p o s s i b l e  

sys tem would p l a c e  the pr imary r e s p o n s i b i l i t y  i n  t h e  

Commonwealth, b u t  p rov ide  f o r  an a d v i s o r y  board  composed 

of l o c a l  e d u c a t o r s  and community l e a d e r s .  Th i s  formula  

would a l l o w  c o n s i s t e n t  and e f f i c i e n t  a d m i n i s t r a t i o n  and 

f i s c a l  p l ann ing ,  b u t  would e n s u r e  l o c a l  r e p r e s e n t a t i o n  

and i n p u t .  Another sys tem would a l l o w  t h e  Commonwealth 

government t o  r e t a i n  r e s i d u a l  and u l t i m a t e  a u t h o r i t y  f o r  

e d u c a t i o n  t h roughou t  the Commonwealth b u t  would d e l e g a t e  

t o  t h e  l o c a l  s u b d i v i s i o n s  c o n s i d e r a b l e  a u t h o r i t y  t o  make 

p o l i c y  d e c i s i o n s  and pu r sue  t h e i r  implementa t ion .  

D. S t r u c t u r e  o f  A d m i n i s t r a t i v e  A u t h o r i t y  

A f t e r  t h e  a d m i n i s t r a t i v e  a u t h o r i t y  o v e r  t h e  

e d u c a t i o n a l  sys tem h a s  been v e s t e d  i n  e i t h e r  c e n t r a l i z e d  

o r  d e c e n t r a l i z e d  f a s h i o n ,  it i s  n e c e s s a r y  t o  c o n s i d e r  who 

s h a l l  b e  r e s p o n s i b l e  i n  each  " d i s t r i c t "  o r  o v e r  the 

e n t i r e  system. 

Many s t a t e  c o n s t i t u t i o n s  d e s i g n a t e  a  

s u p e r i n t e n d e n t  o f  s c h o o l s  a s  hav ing  u l t i m a t e  a u t h o r i t y  
43/ 

o v e r  t h e  s choo l  system. Th i s  p o s i t i o n  i s  analogous  - 
- 

43/ E.g., I N D .  CONST. a r t .  V I I I ,  5 8; ORE. CONST. a r t .  V I I I ,  
5-1; WIS. CONST. a r t .  X ,  5  1; WYO. CONST. a r t .  V I I ,  5  14.  
Th i s  a u t h o r i t y  cou ld  ex t end  t o  h i g h e r  e d u c a t i o n  shou ld  such 
e x t e n s i o n  b e  d e s i r e d .  - See 5 I1 (H) below. 



t o  t h e  d i s t r i c t  d i r e c t o r  o f  e d u c a t i o n  mentioned i n  t h e  
44/ 

Mariana I s l a n d s  D i s t r i c t  Code and i n  t h e  T r u s t  
45/  

T e r r i t o r y  Code. O the r  s t a t e s  charge  a  multi-member 

body -- t h e  board o f  e d u c a t i o n  o r  a  p u b l i c  c o r p o r a t i o n  -- 
45/  

w i t h  t h e  a u t h o r i t y .  P r e f e r e n c e  o f  one a l t e r n a t i v e  

o v e r  t h e  o t h e r  l a r g e l y  depends on t h e  amount o f  f a i t h  one  

ha s  i n  s i n g l e  a u t h o r i t y ,  o n e ' s  d i s t r u s t  o f  t h e  a b i l i t y  

of a  g roup  t o  come s p e e d i l y  and e f f e c t i v e l y  t o  agreement 

and t h e  n e c e s s i t y  o f  r e p r e s e n t a t i o n  of  d i v e r s e  s e c t i o n s  

of t h e  popu l a t i on .  

The t h i r d  approach combines a  s u p e r i n t e n d e n t  

w i t h  a  board  o f  e d u c a t i o n ;  t h i s  s t r u c t u r e  h a s  been 
47/  

adop ted  by a  number of  s t a t e s  a s  w e l l  a s  by t h e  T r u s t  

4 4 /  M I D C  tit. 10 ,  ch.  10.04,  5  10.04.020 (1975) .  - 
45/ TTC tit. 4 1 ,  ch .  1, 5  10  (1970) .  The T r u s t  T e r r i t o r y  
t r e a t m e n t ,  however, i s  p u r e l y  s t a t u t o r y .  The m a j o r i t y  -of 
s t a t e s  have l e f t  t o  t h e  l e g i s l a t u r e  t h e  d e t a i l s  o f  t h e  
e d u c a t i o n a l  i n f r a s t r u c t u r e .  

46/ E.g., HAWAII CONST. a r t .  I X ,  55 2-3; ILL. CONST. a r t .  X ,  
5-2; IOWA CONST. a r t .  I X ,  p t .  1, 5  1. There a r e  some 
d i s a d v a n t a g e s  t o  t h e  c r e a t i o n  of  multi-member bod i e s  charged  
w i t h  t h e  r e s p o n s i b i l i t y  of  c a r r y i n g  o u t  governmental  p o l i c i e s .  
See  BRIEFING PAPER NO. 2  : THE EXECUTIVE BRANCH OF GOVERNMENT - 
5  I I ( B )  ( 2 )  ( c ) .  

47/ E.g., M I C H .  CONST. a r t .  V I I I ,  5  3;  VA. CONST. a r t .  V I I I ,  
5-6. 



4 g/ 
T e r r i t o r y .  The p r e c i s e  l i n e s  of r e s p o n s i b l i t y  of each 

should be def ined  i f  t h i s  approach i s  u t i l i z e d .  For 

example, t h e  board of educa t ion  can serve  p r imar i ly  a 

policy-making f u n c t i o n  while  t h e  super in tendent  can be 

charged wi th  t h e  a d m i n i s t r a t i v e  r e s p o n s i b l i t y  of  c a r r y i n g  
49/ 

o u t  those  p o l i c i e s .  

1. Method of s e l e c t i o n  

Some c o n s t i t u t i o n s  p r e s c r i b e  t h e  s e l e c t i o n  
5  g/ 

procedure f o r  t h e  board of educa t ion  and t h e  

48/ - TTC tit. 4 1 ,  ch. 1, S 10 (1970) provides:  

The D i s t r i c t  D i r e c t o r  of  Education s h a l l  
be a  member and execu t ive  o f f i c e r  of t h e  
Dis t r ic t  Board and s h a l l  be  appointed by 
t h e  High Commissioner. The remaining 
fou r  board members s h a l l  be  r e s i d e n t s  of 
t h e  d i s t r i c t  and s h a l l  be  appointed by 
t h e  D i s t r i c t  Adminis t ra tor  w i th  t h e  
advice and consent  of t h e  D i s t r i c t  
Leg i s l a tu re .  

49/ V i r g i n i a ' s  c o n s t i t u t i o n  d e s c r i b e s  t h e  powers and 
d E t i e s  of t h e  board o f  educa t ion ,  i nc lud ing  e f f e c t u a t i n g  
p o l i c y  a s  set  f o r t h  i n  t h e  c o n s t i t u t i o n .  VA. CONST. a r t .  
V I I I ,  § 5 ( e ) .  The d u t i e s  of  t h e  supe r in t enden t  a r e  n o t  
c o n s t i t u t i o n a l l y  provided bu t  a r e  a s  " s h a l l  be p resc r ibed  
by law." VA. CONST. a r t .  V I I I ,  § 6.  

50/ VA. CONST. a r t .  V I I I ,  § 4 (n ine  members s e l e c t e d  by 
S e  governor,  s u b j e c t  t o  confirmat ion by t h e  
l e g i s l a t u r e )  ; W. VA. CONST. a r t .  X I I ,  § 2 (n ine  members 
s e l e c t e d  by t h e  governor,  "by and wi th  t h e  advice  and 
consent  of  t h e  Senate  . . . I 1 ) .  



5 y  
super in tendent  of schools .  The d e l e g a t e s  t o  t h e  

c o n s t i t u t i o n a l  convention may e i t h e r  leave  the  method of 
52/ 

s e l e c t i o n  t o  l e g i s l a t i v e  d i s c r e t i o n  o r  provide t h a t  

these  p o s t s  be f i l l e d  through: 

. l e g i s l a t i v e  appointment; 

. execut ive  appointment; 

. e l e c t i o n ;  

. appointment by t h e  o t h e r  p o s i t i o n  

( e i t h e r  t h e  board of educat ion o r  

t h e  super in tendent )  ; 

. a combination of t h e  above. 

2 .  Tenure 

Some s t a t e  c o n s t i t u t i o n s ,  p a r t i c u l a r l y  those 

p r e s c r i b i n g  the  s e l e c t i o n  process ,  a l s o  provide f o r  t h e  

t e r m  of o f f i c e  of t h e  board of educat ion  
53/ 

o r  the  

51/ VA. CONST. a r t .  V I I I ,  § 6 (appointed by t h e  governor, 
sEbjec t  t o  confirmation by t h e  l e g i s l a t u r e ) ;  W. VA, CONST, 
a r t .  X I I ,  § 2 (appointment by t h e  board of  educat ion)  ; WYO. - 
CONST. a r t .  V I I ,  § §  1 & 1 4  (appointment by l e g i s l a t u r e ) .  

52/ Puer to  Rico, f o r  example, has  no c o n s t i t u t i o n a l  prov-ision 
mentioning t h e  government body i n  t h e  educa t iona l  system. 

53/ VA. CONST. a r t .  V I I I ,  § 4 ( four  years )  . - 



U n l i k e  t h e  o f t e n  u n i f o r m  genera l  educa t ion  

art icles found i n  the c o n s t i t u t i o n s ,  t h e  school f i n a n c e  

provis ions  are f a i r l y  d i s s i m i l a r  i n  t h a t  they address 

d i f f e r e n t  aspects of school f i n a n c e  and f i s ca l  

a d m i n i s t r a t i o n  and do so  i n  varied degrees of d e t a i l .  

For e x a m p l e ,  m o s t  provide fo r  a p e r m a n e n t  school fund t o  
55/ 

be used o n l y  f o r  purposes of f o r m a l  p u b l i c  educa t ion ,  

and s o m e  place specif ic  l i m i t a t i o n s  on the use s  of t h i s  
51/ 

fund.  O t h e r  c o n s t i t u t i o n s  go f u r t h e r  and address t h e  
5g/ 

f u n d ' s  c o m p o s i t i o n ,  i n v e s t m e n t  of and i n t e r e s t  on t h e  
59/ 60/ 

fund,  school taxes and a s s i g n  r e s p o n s i b i l i t y  f o r  
61/ 

school f i n a n c e .  

56/ E . g . ,  IDAHO CONST. a r t .  I X ,  5 5  3-4;  I N D .  CONST. a r t .  
-11, SS 2 - 7 ;  IOWA CONST. a r t .  I X ,  p t .  2 ,  SS 2 - 5 ;  KY CONST. 
§ 1 8 4 ;  ORE. CONST. a r t .  V I I I ,  5  2. For a d i s c u s s i o n  of s t a te  
a id  t o  church-run schools, see S  I1 (G) b e l o w .  

57/ COLO. CONST. a r t .  I X ,  5  3 ( " N o  p a r t  of t h i s  fund  . . . 
&al l  be t rans fe r red  t o  any o ther  fund  . . . " )  ; N. D. CONST.  
a r t .  V I I I ,  S  1 5 4  ( f u n d  t o  be a l located a m o n g  school d i s t r i c t s  
i n  propor t ion  t o  the  number of school age c h i l d r e n  i n  e a c h ) ;  
ORE: CONST. a r t .  V I I I ,  5  4  ( a l l o c a t i o n  i n  proportion t o  t h e  
number of c h i l d r e n  r e s i d e n t  t h e r e i n  b e t w e e n  ages of f o u r  t o  
t w e n t y  y e a r s )  . 
58/ COLO CONST. a r t .  I X ,  5  5; I N D .  CONST. a r t .  V I I I ,  5  2;  
NTM. CONST. a r t .  X I I ,  S; 2 ;  N.C. CONST. a r t .  I X ,  S  6;  OKLA. 
CONST. a r t .  X I ,  5  2 ;  S . D .  CONST. a r t .  V I I I ,  S  2 ;  W. VA. CONST. 
a r t .  X I I ,  S  4 .  

59/ I N D .  CONST. a r t .  V I I I ,  5 4 ;  KY. CONST. 5  185; N.M. CONST. 
art. X I I ,  § 7; OKLA. CONST. a r t .  X I ,  S  3 & 6 ;  S .D.  CONST.  a r t .  
V I I I  Sg 1 1 - 1 2 .  

6 0 /  ARK. CONST. a r t .  X I V ,  S  3; KAN. CONST. a r t .  V I ,  5  6; TEX. 
BNST. ar t .  V I I ,  S S  2-3; W I S .  CONST. a r t .  X ,  S 4 ;  WYO CONST. 
a r t .  V I I ,  S  9. \- 

61/ COLO. CONST. a r t .  I X ,  5  4  ( c o u n t y  t r e a s u r e r s )  ; CONN. 
~ N S T .  a r t .  V I I I ,  S  4;  IOWA CONST. a r t .  I X ,  p t .  2 ,  5 6. 



Thus, t h e  d e l e g a t e s  t o  t h e  C o n s t i t u t i o n a l  

Convention have a  number of  o p t i o n s  r e g a r d i n g  a s c h o o l  

f i n a n c e  p r o v i s i o n .  F i r s t ,  they  may omi t  e n t i r e l y  any 

such p r o v i s i o n  and l e a v e  t h e  matter t o  l e g i s l a t i v e  
6 2 /  

de t e rmina t i on .  Ten s t a t e s ,  i n  a d d i t i o n  t o  t h e  V i r g i n  

I s l a n d s ,  American Samoa and P u e r t o  Rico,  do n o t  a d d r e s s  

the f i n a n c e  i s s u e  i n  t h e i r  c o n s t i t u t i o n s ,  o t h e r  t han  
6 ?/ 

p r o h i b i t i n g  a i d  f o r  s e c t a r i a n  purposes .  Th i s  o p t i o n  

l e a v e s  the l e g i s l a t u r e  free t o  c o n s t r u c t  a f i n a n c e  system 

that  responds  e f f i c i e n t l y  t o  c u r r e n t  demands and 

r e sou rce s .  

A second o p t i o n  would be t o  i n c l u d e  a  

c o n s t i t u t i o n a l  mandate t h a t  t h e  e d u c a t i o n a l  system be 

funded o u t  of g e n e r a l  revenues .  Th i s  approach has  t h e  

advantage of  a l l owing  s choo l  f i n a n c e  t o  respond t o  t h e  

c u r r e n t  f i s c a l  s t a t u s  o f  the Commonwealth, which i s  

probab ly  t h e  most e f f i c i e n t  method o f  fund ing  

governmental  f u n c t i o n s .  

62/ Alaska,  Hawaii,  I l l i n o i s ,  Massachuse t t s ,  Michigan, N e w  
~ g m p s h i r e ,  New York, Pennsy lvan ia ,  South C a r o l i n a  and Vermont. 

6 3 /  - E . g . ,  P.R. CONST. a r t .  11, § 5. 



A t h i r d  o p t i o n  i s  t o  p r o v i d e  f o r  a fund t h a t  

w i l l  b e  used  o n l y  f o r  e d u c a t i o n a l  p u r p o s e s .  T h i s  

approach e n s u r e s  t h a t  a  permanent  means o f  f i n a n c i n g  t h e  

e d u c a t i o n a l  sys tem f o r  the Nor the rn  Mar ianas  w i l l  b e  

c r e a t e d  and k e p t  i n t a c t .  The d i s a d v a n t a g e s  o f  t h e  fund 

approach are t h a t  it may b e  d i f f i c u l t  f o r  the 

Commonwealth t o  create a n  a d e q u a t e  fund  i n  t h e  e a r l y  

y e a r s  o f  se l f -government  and t h a t ,  from y e a r  t o  y e a r ,  t h e  

r e s o u r c e s  o f  t h e  fund  may n o t  match t h e  r e q u i r e m e n t s  o f  

t h e  e d u c a t i o n a l  sys tem.  Fur the rmore ,  it may be  p remature  

f o r  t h e  Commonwealth, w i t h  s o  l i t t l e  e x p e r i e n c e  i n  

managing i t s  own f i s c a l  a f f a i r s ,  t o  create a f i x e d  method 

of f i n a n c i n g  i t s  e d u c a t i o n a l  sys tem i n  i t s  f i r s t  

C o n s t i t u t i o n a l  Convention.  

However, i f  t h e  d e l e g a t e s  are i n c l i n e d  t o  

p r o v i d e  f o r  a fund  i n  t h e  C o n s t i t u t i o n  t o  f i n a n c e  t h e  

e d u c a t i o n a l  sys tem f o r  t h e  Nor the rn  Mar ianas ,  t h e y  may 

w i s h  t o  c o n s i d e r  t h e  f o l l o w i n g  t y p e s  o f  p r o v i s i o n s  most 

commonly i n c l u d e d  i n  s t a t e  c o n s t i t u t i o n s :  



1. R e v e n ' u e s  e a r m a r k e d  f o r  the, p e r m a n e n t  'fund 

While  s o m e  states s i m p l y  provide t h a t  a 
6 4 /  

p e r m a n e n t  e d u c a t i o n a l  fund s h a l l  ex i s t ,  m a n y  - - 

6 2 /  
c o n s t i t u t i o n s  des ignate  the sources of the fund. 

T h e s e  u s u a l l y  cons i s t  of m o n i e s  spec i f ica l ly  e a r m a r k e d  
6 5 /  

by the g o v e r n m e n t ,  estates o r  property that escheat 
. 6 3 /  6 g/ 6 2 /  

to t h e  gover&ent, g r a n t s  or g i f t s ,  sales of land,  

6 4 /  E.g. ,  CONN. CONST. a r t .  V I I I ,  S 5; FLA. CONST. a r t .  I X ,  
S-6; IDAHO CONST. a r t .  I X ,  S 3; R . I .  CONST. a r t .  X I I ,  S 2. 

6 5 /  T h e r e  i s  a general d iscuss ion  of the advantages and 
dxsadvantages of e a r m a r k i n g  i n  BRIEFING PAPER NO. 1 0 :  TAXATION 
AND FINANCE S I1 (D) . - 
6 6 /  E g g . ,  COLO. CONST. art. I X ,  S 5 ;  N.C. CONST. a r t .  I X ,  S 
6 7  OKLA. CONST. a r t ,  X I ,  S 2 ;  ORE. CONST. a r t .  V I I I ,  S 
2 ( l )  ( a ) ;  WASH. CONST. a r t ,  I X ,  S 3; W I S .  CONST. a r t .  X, S 2 ;  
WYO CONST. a r t .  V I I ,  5 2 .  

67/ E.g . ,  COLO CONST. a r t .  I X ,  S 5; N.D. CONST. a r t .  V I I I ,  
5-153; ORE. CONST. a r t .  V I I I ,  5 2 ( l )  ( b ) ;  S.D. CONST. a r t .  
V I I I ,  S 2 ;  WASH. CONST. a r t .  I X ,  S 3; W I S .  CONST. a r t .  X, S 
2 ;  WYO. CONST. a r t .  V I I ,  S 2 .  

6 8 /  T h e  c o n s t i t u t i o n  m a y  s tate tha t  such g ran t s  ei ther  be 
designated for educational  purposes, o r  it m a y  i nc lude  a l l  
g ran t s  tha t  are ei ther  so speci'fied or  undesignated.  E' .g. ,  
COLO. CONST. ar t .  I X ,  S 5; N.M. CONST. a r t .  X I I ,  5 2 ;  N.C. 
CONST. a r t .  I X ,  S 6 ;  ORE. CONST. a r t .  V I I I ,  5 2 ( 1 )  ( c )  & ( d l ;  
S.D. CONST. a r t .  V I I I ,  S 2 ;  WASH. CONST. a r t .  I X ,  S 3. 

69/ E . g , ,  N.M. CONST. art .  X I I ,  S 2 ;  OKLA. CONST. a r t .  X, S 
2: S.D. CONST. a r t .  V I I I ,  S 2 ;  WASH CONST. a r t .  I X ,  S 3. 



7g/ 
federal s r a n t s  of land  o r  funds and f i n e s  collected 

d 

7&/ 
f o r  breach of penal l a w s .  

2 .  I n v e s t m e n t  of t h e  f'und 

S o m e  c o n s t i t u t i o n s  es tab l i sh  g u i d e l i n e s  f o r  t h e  
72/ 

i n v e s t m e n t  of t h e  school fund. A decision t o  spec i fy  

g u i d e l i n e s  g e n e r a l l y  reflects  both d i s t r u s t  of cer ta in  

i n v e s t m e n t s  and'  a preference of s o m e  i n v e s t m e n t s  over 

o the r s .  For e x a m p l e ,  O k l a h o m a  establishes a h e i r a r c h y  

of securi t ies  f o r  school fund purposes w i t h  "preference 
73/ 

to  be given t o  the secur i t i e s  i n  t h e  order n a m e d . "  

M o s t  c o n s t i t u t i o n s ,  h o w e v e r ,  are less s t r u c t u r e d  and 
74/ 

range f r o m  broad delegat ion  t o  t h e  l eg i s l a tu re ,  t o  

7 0 /  E . g . ,  N.C. CONST. a r t .  I X ,  S  6 ;  N.D. CONST. a r t .  V I I I ,  
S-153; WASH. CONST. a r t .  I X ,  S  3; WYO. CONST. a r t .  V I I ,  S  2 .  

7 1 /  E . g . ,  IOWA CONST. a r t .  I X ,  p t .  2 ,  S  4 ;  N.D. CONST. a r t .  
V ~ I I ,  S  1 5 4 ;  W I S .  CONST. a r t .  X, S 2 ;  WYO. CONST. a r t .  V I I ,  
S  5.  

7 2 /  E . g . ,  IND. CONST. a r t .  V I I I ,  S  4 ;  KY. CONST. S  185;  MINN. 
BNST. a r t .  V I I I ,  S 4 ;  NEV. CONST. a r t .  X I ,  S  3;  N.M. CONST. 
a r t .  X I I ,  S  7; OKLA. CONST. a r t .  X I ,  S  6 ;  S .D.  CONST. a r t .  
V I I I ,  §g  1 1 - 1 2 ;  WYO. CONST. a r t .  V I I ,  S  6. 

73/ OKLA. CONST. a r t .  X I ,  S  6.  - 
7 4 /  - WYO. CONST. a r t .  V I I ,  S  6.  



75/ 
l e g i s l a t i v e  c o n t r o l  w i t h i n  c e r t a i n  l i m i t s ,  t o  a 

l i s t i n g  o f  inves tment  o p t i o n s .  The l a t t e r  are almost 
7 g/ 

always governmental  bonds. 

3. D i s t r i b u t i o n  of fund income 

Those c o n s t i t u t i o n s  c o n t a i n i n g  p r o v i s i o n s  

p e r t a i n i n g  t o  a permanent s choo l  fund and i t s  inves tment  

o f t e n  i n c l u d e  a p r o v i s i o n  d i r e c t i n g  t h a t  t h e  f u n d ' s  

income be  d i s t r i b u t e d  i n  a c e r t a i n  manner. I n  t h i s  

r e s p e c t ,  t h e  o p t i o n s  o f  t h e  Convention d e l e g a t e s  are 

b a s i c a l l y  f o u r .  F i r s t ,  t h e y  can omit  any r e f e r e n c e  t o  

fund income d i s t r i b u t i o n ,  i m p l i c i t l y  l e a v i n g  t h e  matter 
711 

to t h e  l e g i s l a t u r e .  Second, they  may s p e c i f i c a l l y  

75/ E.g., N.M. CONST. a r t .  X I I ,  5 7 ( l e g i s l a t u r e  by a t h r ee -  
fGur ths  vote o f  i t s  e l e c t e d  members may de t e rmine  inves tment  
p rov ided  : 

(a )  n o t  more t han  50% of  t h e  fund be  i n v e s t e d  i n  
c o r p o r a t e  s t o c k s  and bonds; 

( b )  n o t  more than  10% of v o t i n g  s t o c k  be  acqu i r ed ;  and 

(c)  s t o c k s  must b e  of  a  U.S. c o r p o r a t i o n  t h a t  ha s  pa id  
d i v i d e n d s  f o r  10 consecu t ive  y e a r s ,  and which i s  
l i s t e d  on a n a t i o n a l  s t o c k  exchange) .  

76/ These may be  e i t h e r  s ta te  or f e d e r a l  bonds, M I N N .  CONST. 
art. V I I I ,  S 4; NEV. CONST. a r t .  X I ,  S 3; N.M. CONST. a r t .  
X I I ,  § 7;  OKLA. CONST. a r t .  X I ,  5 6; S.D. CONST. a r t .  V I I I ,  
S 11; WYO. CONST. a r t .  V I I ,  .§ 6. 

77/ For example, b o t h  t h e  Idaho and'New Mexico c o n s t i t u t i o n s  
c o n t a i n  school  fund  p r o v i s i o n s  b u t  do  n o t  d i r e c t  t h e  - 

d i s t r i b u t i o n  of the funds '  income. IDAHO CONST. a r t .  I X ,  S 
4; N.M. CONST. a r t .  X I I ,  S 7. 



provide  t h a t  t h e  l e g i s l a t u r e  w i l l  s u p e r v i s e  and p l a n  t h e  

d i s t r i b u t i o n  throughout t h e  e d u c a t i o n a l  system. Seve ra l  

s t a t e s  u se  t h i s  method, which e f f e c t s  e s s e n t i a l l y  t h e  
7g/ 

same r e s u l t  a s  t h e  f i r s t  op t ion .  Thi rd ,  t h e  d e l e g a t e s  

can d r a f t  a  p r o v i s i o n  t h a t  w i l l  p rov ide  d i s t r i b u t i o n  t o  

t h e  subd iv i s ions  of t h e  e d u c a t i o n a l  system ( i .e . ,  
79/ 

m u n i c i p a l i t i e s  o r  school  d i s t r i c t s )  and d e l e g a t e  t o  

the l e g i s l a t u r e  t h e  a u t h o r i t y  of  s u p e r v i s i n g  t h e  

d i s t r i b u t i o n .  This  method d e s i g n a t e s  t h e  r e c i p i e n t s  

b u t  l eaves  the s p e c i f i c s  t o  the l e g i s l a t u r e .  The f o u r t h  

o p t i o n  e n v i s i o n s  a p r o v i s i o n  t h a t  n o t  on ly  names t h e  

r e c i p i e n t s  of t h e  income b u t  a l s o  s tates t h e  p r o p o r t i o n s  

of income t o  b e  r ece ived .  

78/ E.g., M I C H .  CONST. a r t .  I X ,  § 11; UTAH CONST. a r t .  X ,  S 
37 VA. CONST. a r t .  V I I I ,  S 8. 

79/ See S I I ( C )  above. 

80/ E.g., I N D .  CONST. a r t .  V I I I ,  § 4 ( c o u n t i e s ) ;  KY. CONST. 
§-186 ( schoo l  d i s t r i c t s ) ;  TEX. CONST. a r t .  V I I ,  S 5  
( c o u n t i e s ) ;  WIS. CONST. a r t .  X ,  5 ( c i t i e s  and towns);  WYO. 
ONST. a r t .  V I I ,  S 8 ( c o u n t i e s ) .  

81/ IOWA CONST. a r t .  I X ,  p t .  2 ,  S 4 ( i n  p ropor t ion  to school  
age c h i l d r e n  r e s i d e n t  w i t h i n  t h e  school  d i s t r i c t s ) ;  N.D. 
CONST. a r t .  V I I I ,  S 153; OKLA. CONST, a r t .  X I ,  S 3; ORE. 
CONST. a r t .  V I I I ,  S 4. 



F. School Taxes 

82/ - 
About one- th i rd  of  t h e  s ta te  c o n s t i t u t i o n s  

make some r e f e r e n c e  t o  school  t a x e s ,  a l though  on ly  a very  

few devote  a s p e c i f i c  p r o v i s i o n  t o  t h e  s u b j e c t .  

Because t h e  Covenant empowers t h e  Commonwealth t o  impose 
84/ 

l o c a l  t a x e s  "as it deems a p p r o p r i a t e  . . .," t h e  

op t ion  of s p e c i f i c a l l y  mentioning school  t a x e s  i n  t h e  

C o n s t i t u t i o n  is a v a i l a b l e  t o  t h e  Convention d e l e g a t e s .  

Of cou r se ,  a g e n e r a l  g r a n t  of t a x i n g  a u t h o r i t y  t o  t h e  

l e g i s l a t u r e  would permit  t h e  c o l l e c t i o n  and expend i tu re  

of t a x  revenue f o r  s c h o o l s ,  as w e l l  a s  f o r  o t h e r  

government s e r v i c e s .  I f  it i s  dec ided  t o  i n c l u d e  a 

s p e c i f i c  r e f e r e n c e  t o  school  t a x e s  i n  t h e  c o n s t i t u t i o n a l  

document, however, such r e f e r e n c e  may t a k e  a number of  

forms. 

82/ Arkansas,  C a l i f o r n i a ,  F l o r i d a ,  Georgia,  Kentucky, 
G u i s i a n a ,  Michigan, Minnesota, M i s s i s s i p p i ,  North Ca ro l ina ,  
South Dakota, Texas, Utah, V i r g i n i a ,  Washington, W e s t  
V i r g i n i a ,  Wisconsin and Wyoming. 

83/ E.g., TEX. CONST. a r t .  V I I ,  § 3; W. VA. CONST. a r t .  X ,  
§-lo; WIS. CONST. a r t .  X ,  5 4.  

84/ - COVENANT a r t .  V I ,  5 602. 



M a n y  s ta tes  s imply refer t o  l eg i s l a t ive  p o w e r  
8 5 /  

t o  l e v y  taxes f o r  t h e  b e n e f i t  of schools. O t h e r  

c o n s t i t u t i o n s  m a n d a t e  t h a t  the l e g i s l a t u r e  assess taxes 
8 5 /  

f o r  educat ional  purposes,  and s o m e  a l l o w  t a x a t i o n  b u t  
8 7 /  

spec i fy  m a x i m u m  tax  rates.  A n o t h e r  op t ion  -- t h a t  of 

s p e c i f y i n g  t h e  taxes t o  be levied  -- i s  f o l l o w e d  by only 
8 8 /  - 

one s t a te ,  T e x a s .  

G. A i d  t o  C h u r c h - R u n  Schools 

A  m a j o r i t y  of s tates fo rb id  a id  t o  church-run 
82/ 

schools. T h i s  p r o s c r i p t i o n  i s  based on the 

e s t a b l i s h m e n t  clause of the F i r s t  A m e n d m e n t  of t h e  U n i t e d  

Sta tes  C o n s t i t u t i o n ,  w h i c h  bars t h e  federal g o v e r n m e n t  

or  t h e  s ta tes  f r o m  pass ing  l a w s  t h a t  aid one o r  a l l  

85/ E . g . ,  MINN. CONST. a r t .  I X ,  S 6;  M I S S .  CONST. a r t .  V I I I ,  
5-201; S.D. CONST. a r t .  V I I I ,  5 15; WASH. CONST. a r t .  I X ,  5 
2. 

8 6 /  'E .g . ,  LA. CONST. a r t .  V I I I ,  5 13; N.C. CONST. a r t .  I X ,  
5-2; TEX. CONST. a r t .  V I I ,  5 3; VA. CONST. a r t .  V I I I ,  5 2 ;  
WIS. CONST. a r t .  X, 5 4 ;  WYO. CONST. a r t .  V I I ,  S 9.  

87/ E .g . ,  ARK. CONST. a m e n d .  11; CAL. CONST. a r t .  I X ,  5 6;  
6. CONST. a r t .  V I I I ,  S 1 2 ;  MICH. CONST. a r t .  I X ,  S 6 ;  UTAH 
CONST. a r t .  X, 5 3 .  

88/ TEX. CONST. a r t .  V I I ,  5 3. - 

89/ E.g., ALAS. CONST. a r t .  V I I ,  § 1; COLO. CONST. a r t .  I X ,  
§-7; MICH. CONST. a r t .  1 1 1  8 2;  MINN. CONST. a r t .  V I I I ,  S 
2; P.R. CONST. a r t .  11, S 5; TEX. CONST. a r t .  V I I ,  5 5. 



go/ 
r e l i g i o n s  o r  p r e f e r  one  r e l i g i o n  o v e r  a n o t h e r .  - - 

9  &/ 92/ 
Throughout t h e  y e a r s ,  and q u i t e  r e c e n t l y ,  t h e  

Supreme Cour t  h a s  i n t e r p r e t e d  t h e  e s t a b l i s h m e n t  c l a u s e  

t o  mean t h a t  t h e  government may n o t  pay p u b l i c  f u n d s  t o  

church-run s c h o o l s  u n l e s s  t h e  s c h o o l s  p rove  t h a t  t h e  

r e l i g i o u s  .and s e c u l a r  c u r r i c u l a  a r e  s e p a r a b l e ,  and t h a t  
93/ 

t h e  governmenta l  a i d  o n l y  s u p p o r t s  t h e  l a t t e r .  I n  

t h o s e  s c h o o l s  where t h e  proof  s u g g e s t s  t h a t  t h e  r e l i g i o u s  

f u n c t i o n  i s  " e x c e s s i v e l y  e n t a n g l e d "  w i t h  t h e  s e c u l a r  
94/ 

t e a c h i n g ,  n o  p u b l i c  a i d  whatsoever  can  b e  s u s t a i n e d .  

90/ - Everson v .  Board of  Educ., 330 U.S. 1, 15-16 (1947) .  

91/ Egg. ,  Lemon v. Kurtzman, 403 U.S. 602 (1971) ;  T i l t o n  v. 
~ x c h a r d s o n ,  403 U.S. 672 (1971) ;  Board of  Educ. v. A l l e n ,  392 
U.S. 236 (1968) ;  B r a d f i e l d  v. R o b e r t s ,  175 U.S. 291 (1899) .  

92/ Roemer v. Board o f  Pub. Works, 96 S. C t .  2337 (1976) 
(upho ld ing  y e a r l y  s ta te  g r a n t s  t o  c o l l e g e s  w i t h  r e l i g i o u s  
a f f i l i a t i o n ) .  

93/ The Supreme C o u r t  r e c e n t l y  s a i d ,  " n e u t r a l i t y  i s  what i s  
r e q u i r e d .  The S t a t e  must  c o n f i n e  i t s e l f  t o  s e c u l a r  
o b j e c t i v e s ,  and n e i t h e r  advance n o r  impede r e l i g i o u s  
a c t i v i t y . "  Roemer v. Board o f  Pub. Works, 96 S. C t .  2337, 
2345 (1976) .  For  an a n a l y s i s  and h i s t o r y  of  t h e  i n t r i c a t e  
l e g a l  q u e s t i o n s  p r e s e n t e d -  by t h e  e s t a b l i s h m e n t  c l a u s e ,  see 
c h o p e r ,  The ~ s t a b l i s h m e n t  c i a u s e  and Aid t o  ~ a r o c h i a l ~ ~ c h o o l s ,  
56 CALIF. L. REV. p. 260 (1968) .  

94/ Lemon v. Kurtzman, 403 U.S. 602, 615-16 (1971) ;  ' accord ,  
~ G m e r  v. Board of  Pub. Works, 96 S. C t .  2337, 2 3 4 7 - 4 8 6 ) .  



The d e l e g a t e s  t o  t h e  C o n s t i t u t i o n a l  Convention 

have t h r e e  o p t i o n s  r ega rd ing  such a p rov i s ion .  F i r s t ,  

it may be omi t t ed  and the m a t t e r  l e f t  t o  be a l i g n e d  wi th  

p a s t  and f u t u r e  Supreme Court  pronouncements. Second, 

t h e  d e l e g a t e s  can d r a f t  a p rov i s ion  r e t a i n i n g  t h e  t h r u s t  

of t h e  c u r r e n t  Northern Marianas and Trus t  T e r r i t o r y  Code 

p rov i s ions :  on ly  a i d  t o  t h e  non- re l ig ious  f u n c t i o n s  of 
92/ 

schools  w i l l  be permi t ted .  Third,  t h e  d e l e g a t e s  can 

conceivably ban - a l l  a i d  t o  any non-public school ,  

r e g a r d l e s s  o f  the  purpose t o  which t h e  a i d  would be p u t .  

While having a s eve re  e f f e c t  on non-public schools ,  such 

a s o l u t i o n  would conserve t h e  revenues a v a i l a b l e  f o r  

p u b l i c  schools  and promote t h e  Commonwealth educa t iona l  

system. The opposing argument i s  t h a t  t h e  d r a s t i c  n a t u r e  

of t h e  ban, i n  a d d i t i o n  t o  a l i e n a t i n g  r e l i g i o u s  and o t h e r  

p r i v a t e  i n s t i t u t i o n s  t h a t  s e r v e  v i t a l  r o l e s  i n  t h e  

community, would e f f e c t i v e l y  s t r a n g l e  i n s t i t u t i o n s  t h a t  

do and can s e r v e  an  e f f e c t i v e  f u n c t i o n  i n  t h e  school  

system. 

95/ M I D C  tit. 6, ch.  6.34, S 6.34.020-.030; TTC tit. 4 1 ,  ch. 
1; 5 19 (1970).  



H. Higher  Educa t ion  

Some s t a t e  c o n s t i t u t i o n s  i n c l u d e  p r o v i s i o n s  

s p e c i f i c a l l y  a d d r e s s i n g  their i n s t i t u t i o n s  o f  pos t -  
9 c/ 

secondary  educa t i on .  Most o f  t h e s e ,  however, concern  

c o l l e g e s  and u n i v e r s i t i e s  a l r e a d y  i n  e x i s t e n c e  and t h e  
9  z/ 

p r o v i s i o n s  d e a l  w i t h  them by name. Some c o n s t i t u t i o n s  

i n c l u d e  s imply  an  "endorsement" of h i g h e r  e d u c a t i o n ,  

encourag ing  " q u a l i f i e d  pe r sons  . . . t o  a c q u i r e  f u r t h e r  

e d u c a t i o n ,  l o c a l l y  and ab road ,  bo th  g e n e r a l  and t e c h n i c a l  
gg/ 

1 . . .  Other  c o n s t i t u t i o n s  make n o  mention o f  h i g h e r  
99/ 

educa t i on .  Because a p roc l ama t ion  f o r m a l l y  - 

e s t a b l i s h i n g  t h e  Nor thern  Marianas Community Co l l ege  ha s  
l o o /  - 

been s i g n e d  by t h e  r e s i d e n t  commissioner,  

c o n s t i t u t i o n a l  r e c o g n i t i o n  o f  h i g h e r  e d u c a t i o n  i n  t h e  

Nor thern  Marianas  may be a p p r o p r i a t e .  

96/ E.g., CAL. CONST. a r t .  I X ,  S S  9-10, 12-13; MASS. CONST. 
cK. V,  S I; MICH. CONST. a r t .  V I I I ,  S S  4-7; TEX. CONST. a r t .  
V I 1 , ' S S  10-18; WIS. CONST. a r t .  X ,  S 6 .  

97/ Wisconsin i s  an example o f  a s ta te  whose h i g h e r  e d u c a t i o n  
p r o v i s i o n  is  o n l y  s p e l l e d  o u t  i n  g e n e r a l  t e r m s .  WIS. CONST. 
a r t .  X ,  S  6 .  - 

98/ - AMERICAN SAMOA CONST. a r t .  I ,  S 1 5  (p roposed ) .  

99/ E.g., P u e r t o  R i c o ,  Sou th  C a r o l i n a ,  South  Dakota, Vermont, 
~ T r g i n i a ,  W e s t  V i r g i n i a  and t h e  Model S t a t e  C o n s t i t u t i o n .  

100/ Marianas V a r i e t y  N e w s  and V i e w s ,  Aug. 25, 1976, p .  2 ,  
COT. 1. 


