
BRIEFING PAPER NO. 2 

EXECUTIVE BRANCH 



TABLE OF CONTENTS 

. . . . . . . .  . I BACKGROUND AND GENERAL CONSIDERATIONS 2 

A . Relevant Provisions of the Covenant . . . . . . .  2 

B . Background . . . . . . . . . . . . . . . . . . .  2 

C . General Policy Considerations . . . . . . . . . .  4 

. . . . . . . . . . . .  I1 . SPECIFIC ISSUES FOR DECISION 11 

. . . . . . . . . .  . A Power of the Executive Branch 11 

. . . . . . . . . . . . . . .  1 . The veto power 13 

a) Types andpurpose . . . . . . . . . . . .  13 
b) Use of veto powers . . . . . . . . . . .  15 
C) Applicable time limitations . . . . . . .  20 
d) Vote required for legislative override . 22 

2 . Other powers that directly involve 
. . . . . . . . . . .  the legislative process 24 

a) Reapportionment . . . . . . . . . . . . .  24 
. . . . . . . . . . . . . . . . .  b) Budget 25 

c) Annualaddress . . . . . . . . . . . . .  33 
3 . Powers that affect the judicial process . . .  34 

a) Appointment power . . . . . . . . . . . .  34 
b) Clemency power . . . . . . . . . . . . .  34 

4 . Administrative powers . . . . . . . . . . . .  37 
a) Appointment and removal of policy- 

. . . . . . . . . . . .  making employees 38 

b) Appointment and removal of ministerial 
employees . . . . . . . . . . . . . . . .  45 

5 . Military and emergency powers . . . . . . . .  48 



B . Organization of the Executive Branch . . . . . . .  50 
. . . . . . . . . . . . . . . . .  1 . The governor 51 

. . . . . . . . . . . . . . . . . .  a) Title 51 

. . . . . . . . . . . . . .  b) Qualifications 52 

. . . . . . . . . . . . . .  C) Term of office 56 

. . . . .  d) Vacancy. absence and disability 59 

. . . . . . . . . . . . . . .  e) Compensation 72 

. . . . . . . . . . . . . . .  f) Impeachment 75 

2 . Executive branch departments . . . . . . . . .  80 

a) Constitutional designation of . . . . . . . . .  executive branch offices 82 

b) Method of filling designated offices . . .  89 

c) Constitutional limitations on the 
structure of the executive branch . . . .  94 

d) Other organizational measures . . . . . .  97 
Conclusion . . . . . . . . . . . . . . . . . . . . . . . .  99 



THE EXECUTIVE BRANCH 

The executive branch of the Commonwealth government 

is one of the three basic institutions through which the 

people of the Northern Mariana Islands will govern themselves 

under the Covenant and the United States Constitution. An 

effective executive branch is necessary for the success of 

the C~~nonwealth. The powers vested in the executive branch 

and the organization circumscribing the exercise of those 

powers will greatly influence the Commonwealth's ability to 

implement the programs and policies enacted by the legislative 

branch and to articulate the aspirations and needs of the 

people of the Northern Marianas. This briefing paper discusses 

the principal issues facing the Convention with respect to 

the powers and the organization of the executive branch. The 

first section of the paper sets forth the relevant provisions 

of the Covenant, describes briefly the current distribution 

of executive powers in the Northern Mariana Islands, and 

identifies the basic policy choices before the Convention 

in drafting the Constitutional provision creating the executive 

branch of the Commonwealth government. The second part of this 

paper discusses the specific alternatives for consideration by 

the delegates with respect to the powers and organization of 

the executive branch. 



I. BACKGROUND AND GENERAL CONSIDERATIONS 

A. Relevant Provisions of the Covenant 

Section 203(a) of the Covenant specifies that 

the Commonwealth Constitution will provide for an execu- 

tive branch of government "separate" from the legislative 

and judicial branches. Section 203(b) of the Covenant 

states that: 

The executive power of the Northern 
Mariana Islands will be vested in a 
popularly elected Governor and such 
other officials as the Constitution 
or laws of the Northern Mariana 
Islands may provide. 

Section 204 of the Covenant requires that officers and of- 

ficials of the executive branch of the Commonwealth take 

an oath or affirmation in a prescribed form. 

The United States Constitution does not mandate 

any particular decisions by the Convention with respect to 

the executive branch and does not dictate the selection by 

the delegates of any specific alternatives discussed in this 

paper with respect to the powers or organization of this branch 

B. Background 

Although the Commonwealth government authorized 

by the Covenant need bear no resemblance whatsoever to the 

administration of the Northern Mariana Islands under the 

1/ Here, as elsewhere, the general restrictions flowing from - 
the United States Constitution on actions of the Commonwealth 
government are applicable. For example, the election of 
executive branch officials must satisfy the equal protection 
requirements of the Fourteenth Amendment. 



2/ 
Trusteeship Agreement,- the current situation may provide a 

familiar context within which the delegates can evaluate 

the powers and organization of the executive branch of the 

future Commonwealth. The Northern Marianas are presently 

governed under the terms of Secretarial Order No. 2989 

issued by the Acting Secretary of the Interior on April 15, 

1976, which provides for separate administration of the 

Northern Mariana Islands district of the Trust Territory. 

This Order vests executive authority in the 

Northern Mariana Islands in a resident commissioner appointed 

by, and responsible to, the Secretary of the Interior. The 

resident commissioner has the authority to appoint an 

executive officer of the government of the Northern Mariana 

Islands who may serve in his place when he is temporarily 

absent. He also appoints representatives to serve on the 

islands of Rota and Tinian. The resident commissioner has 

the authority to hire necessary professional and clerical 

staff. 

2/ The United States administers the Trust Territory of the 
Facific Islands under the terms of the Trusteeship Agreement 
entered into by the United States with the United Nations 
Security Council. The United States Department of the Interior 
has primary responsibility for the administration of the Trust 
Territory. Trusteeship Agreement for the Former Japanese 
Mandated Islands, July 18, 1947, 61 Stat. 3301; Treaties and 
Other International Acts Series No. 1665; 48 U.S.C. ch. 14 
(1970); Exec. Order No. 11,021, 27 Fed. Peg. p. 4409 (1962). 



The resident commissioner is responsible for 

carrying out the provisions of the Covenant and enforcing 

the laws and regulations in effect in the Northern Mariana 

Islands. His powers include the authority to submit legis- 

lation to the Northern Mariana Islands District Legislature 

prior to and during any legislative session for its consider- 

ation, the authority to veto legislation passed by the 
3/  - 

District Legislature, the power to convene the Legislature 

in special sessions confined to subjects named in the con- 
4 / 

vening call- and supervisory authority over all district 

5/ 
elections .- 

C. General Policy Considerations 

The basic political and philosophical issues re- 

lating to the executive branch are: (1) the extent to which 

power is vested in the executive branch relative to the other 

branches of government; and (2) the extent to which the power 

vested in the executive branch is concentrated in the governor. 

The type of executive branch created by the Constitution will 

depend on the Convention's views with respect to these two 

basic issues. 

3/  Sec. Order No. 2989, 41 Fed. Reg., pt. 111, .§ 7, p. 15892, - 
at 15894 (Apr. 15, 1976), grants the resident commissioner a 
veto power subject to override by the legislature. A bill 
repassed by the legislature and still disapproved by the 
resident commissioner is presented to the secretary who has 
an absolute power to approve or disapprove the bill. The 
resident commissioner may also veto items in appropriation 
bills, subject to the same override provisions. 

4 /  CHARTER OF THE MARIANA ISLANDS DISTRICT LEGISLATURE art. 11, - 
§ 1. 

5/ MARIANA ISLANDS DISTRICT CODE tit. 2, ch. 2.32, § 2.32.040. - 



The c o n s t i t u t i o n a l  t r ea tmen t  a f f o r d e d  t h e  

o f f i c e  of governor w i l l  s i g n i f i c a n t l y  a f f e c t  t h e  char-  

a c t e r  of t h e  execu t ive  branch. Th i s  cou ld  vary  from 

" s t rong"  t o  "weak" depending on t h e  t e n u r e ,  appointment ,  

6/ For example, budget  and v e t o  powers g iven  t h e  governor.- 

t h e  Convention cou ld  create a c o n s t i t u t i o n a l l y  " s t r o n g "  

execu t ive  branch wi th  o n l y  one e l e c t e d  o f f i c i a l ,  t h e  

governor,  who s e r v e s  a t e r m  o f  f o u r  y e a r s  w i thou t  re- 

s t r i c t i o n  on r e e l e c t i o n ,  has  sole a u t h o r i t y  t o  a p p o i n t  a l l  

execu t ive  o f f i c i a l s  and t h e  heads of  a l l  major admin is t ra -  

t i v e  agenc ies ,  ove r sees  p r e p a r a t i o n  o f  t h e  budget ,  and checks 

l e g i s l a t i v e  a c t i o n  through a v e t o  power t h a t  pe rmi t s  r e j e c -  

t i o n  of whole b i l l s  o r  i t e m s  i n  b i l l s  s u b j e c t  t o  o v e r r i d e  

on ly  by a v o t e  of  an e x t r a o r d i n a r y  m a j o r i t y  of  t h e  e l e c t e d  

members of  t h e  l e g i s l a t u r e .  

An execu t ive  branch wi th  less e x t e n s i v e  powers 

might have a governor l i m i t e d  t o  one four -year  t e r m  of  

o f f i c e ,  who must o b t a i n  approva l  o f  one house o f  t h e  l e g i s -  

l a t u r e  f o r  appointments  of execu t ive  o f f i c e r s  and department 

heads ,  who s h a r e s  a u t h o r i t y  f o r  p r epa r ing  t h e  budget  w i t h  

t h e  l e g i s l a t u r e  and who has  a v e t o  power wi th  r e s p e c t  t o  

61 An a n a l y s i s  o f  a  " s t r o n g , "  "moderate" o r  "weak" 
execu t ive  branch i s  set  o u t  i n  "A Combined Index o f  Formal 
Powers of  t h e  Governor" t h a t  i s  se t  o u t  i n  Sch le s inqe r ,  - - 

A Comparison o f  t h e  R e l a t i v e  P o s i t i o n s  of  t h e  Governors, 
i n  THE AMERICAN GOVERNOR I N  BEHAVIORAL PERSPECTIVE D. 1 4 1  
(T. Beyle & J. W i l l i a m s  ed .  1972) [ h e r e i n a f t e r  c i t e h  a s  

THE AMERICAN GOVERNOR] . 



a l l  l e g i s l a t i v e  b i l l s  and i t e m s  i n  a p p r o p r i a t i o n s  b i l l s  

t h a t  t h e  l e g i s l a t u r e  can  o v e r r i d e  w i t h  a  s i m p l e  m a j o r i t y  

v o t e .  

A "weak" e x e c u t i v e  b ranch  might  have a  governor  

e l e c t e d  f o r  a  two-year te rm w i t h  e l i g i b i l i t y  f o r  r e e l e c t i o n ,  

who has  a  g e n e r a l  v e t o  power t h a t  does  n o t  e x t e n d  t o  appro- 

p r i a t i o n s  i t e m s  and who i s  s u b j e c t  t o  o v e r r i d e  by a  s i m p l e  

l e g i s l a t i v e  m a j o r i t y ,  who must o b t a i n  a p p r o v a l  o f  b o t h  

houses  of  t h e  l e g i s l a t u r e  f o r  e x e c u t i v e  branch appo in tments ,  

and who s h a r e s  e x e c u t i v e  power w i t h  o t h e r  e x e c u t i v e  o f f i c i a l s  

and depar tment  heads  who a r e  p o p u l a r l y  e l e c t e d  o r  appo in ted  

7/ by multi-member boards.- 

F a c t o r s  o t h e r  t h a n  t h e  c o n s t i t u t i o n a l l y  mandated 

a t t r i b u t e s  of  t h e  e x e c u t i v e  branch o b v i o u s l y  i n f l u e n c e  t h e  

a c t u a l  s t r e n g t h  o r  weakness o f  t h a t  b ranch ,  i n c l u d i n g  p o l i -  

t i c a l  c o n d i t i o n s ,  t h e  p e r s o n a l i t y  o f  t h e  governor ,  and t h e  

8/ r e l a t i v e  s t r e n g t h s  o f  t h e  o t h e r  i n s t i t u t i o n s  o f  government.- 

?/ Although t h e o r e t i c a l l y  power can  be  d i f f u s e d  w i t h i n  t h e  
e x e c u t i v e  branch w i t h o u t  weakening t h e  r e l a t i v e  s t r e n g t h  
of  t h e  e x e c u t i v e  branch a s  compared t o  t h e  l e g i s l a t i v e  
b ranch ,  i n  m o s t  i n s t a n c e s  t a k i n g  power from t h e  governor  
and  s p r e a d i n g  i t  among o t h e r  e x e c u t i v e  o f f i c e s  o r  a g e n c i e s  
t e n d s  t o  d e c r e a s e  t h e  q o v e r n o r ' s  a b i l i t y  t o  e l i c i t  cooper-  
a t i o n  from t h e  l e g i s l a t u r e .  sharkansky;  -, 
G u b e r n a t o r i a l  S u p p o r t ,  and Budget Success  i n  S t a t e  Legis-  
l a t u r e s ,  i n  THE AMERICAN GOVERNOR p. 170,  a t  181. 

Ne t sch ,  The E x e c u t i v e ,  i n  CON CON: ISSUES FOR THE 
ILLINOIS CONSTITUTIONAL CONVENTION p. 148 (S. Gove & 
V. Ranney ed.  1970) [ h e r e i n a f t e r  c i t e d  a s  ILLINOIS CON 
CON] . 



I n  a d d i t i o n ,  t h e  p a r t i c u l a r  needs  and c i rcumstances  o f  

communities i n f l u e n c e  t h e  degree  t o  which t hey  c o n c e n t r a t e  

powers i n  t h e i r  e x e c u t i v e  b ranches  and governors .  One 

s t udy  found,  f o r  example, t h a t  i n d u s t r i a l ,  u rban ized  s t a t e s  

i n  t h e  Uni ted  S t a t e s  (w i th  t h e  excep t i on  o f  Texas)  have con- 

s i s t e n t l y  a u t h o r i z e d  s t r o n g  governors  w h i l e  l e s s  populous ,  

r u r a l  s t a t e s  have governors  w i t h  lesser formal  powers. The 

a u t h o r  o f  t h i s  stud.y conc ludes :  

The f a c t  t h a t  t h e  formal  s t r e n g t h  
o f  t h e  governor  i s  p o s i t i v e l y  as-  
s o c i a t e d  w i t h  t h e  s i z e  o f  t h e  s t a t e  
s u g g e s t s  t h a t ,  a s  t h e  complexi ty  of  
a  s t a t e  i n c r e a s e s ,  t h e  g o v e r n o r ' s  need 
f o r  e x p l i c i t  means o f  c o n t r o l  ove r  h i s  
a d m i n i s t r a t i o n  a l s o  i n c r e a s e s .  W e  have 
a l r e a d y  po in t ed  o u t  t h a t  t h e r e  i s  n o t  
n e c e s s a r i l y  a  r e l a t i o n  between t h e  
formal  d e v i c e s  f o r  a d m i n i s t r a t i v e  con- 
t r o l  and t h e  i n f l u e n c e  which t h e  
governor  w ie ld s .  Within t h e  c o n t e x t  
of  t h e i r  own s t a t e s  t h e  governors  of  
M i s s i s s i p p i  and North Dakota may have 
a s  much, i f  n o t  more, i n f l u e n c e  a s  do 
t h e  governors  of  New York and I l l i n o i s .  
A governor t r y i n g  t o  o v e r s e e  t h e  spend- 
i n g  of  a  $6  b i l l i o n  budget  h a s  a  much 
h a r d e r  t a s k  t h a n  one d e a l i n g  w i t h  a  
budget  of  $150 m i l l i o n .  The terms 
" s t a t e "  and "governor"  mask d i f f e r e n c e s  
i n  a d m i n i s t r a t i v e  problems n o t  u n l i k e  
t h o s e  which s e p a r a t e  t h e  s m a l l  neighbor-  
hood d r e s s  shop from t h e  l a r g e r  depa r t -  
ment s t o r e .  - 9/ 

S c h l e s i n g e r ,  A Comparison of t h e  R e l a t i v e  P o s i t i o n s  of  
t h e  Governors,  i n  THE AMERICAN GOVERNOR p.  1 4 1 ,  a t  148. 



Thi s  o b s e r v a t i o n  h a s  s p e c i a l  r e l evance  f o r  t h e  d e l e g a t e s  

t o  t h e  C o n s t i t u t i o n a l  Convention of  t h e  Northern Mariana 

I s l a n d s ,  who must de te rmine  what k ind  of  governor  w i l l  

b e s t  s e r v e  t h e  i n t e r e s t s  of  a  Commonwealth c o n s i s t i n g  o f  

s e v e r a l  sma l l  i s l a n d s  i n  t h e  P a c i f i c  Ocean, w i th  a  r e l a t i v e l y  

s m a l l  p o p u l a t i o n ,  t h a t  f a c e s  a  most complex p e r i o d  of  r a p i d  

economic and p o l i t i c a l  development. 

A t  t h e  same t i m e ,  however, w i t h i n  any p a r t i c u l a r  

p o l i t i c a l  e n t i t y ,  t h e  formal. powers g iven t h e  e x e c u t i v e  

branch and t h e  governor  (e .g . ,  - budge t ,  v e t o ,  appointment 

and t e n u r e  powers) do v i t a l l y  a f f e c t  t h e  s t r e n g t h  of  t h a t  

branch and i t s  c h i e f  o f f i c e r  r e l a t i v e  t o  t h e  o t h e r  i n s t i -  

t i o n s  of I n  making d e c i s i o n s  t h a t  a f f e c t  

t h e s e  governmental  r e l a t i o n s h i p s ,  t h e  d e l e g a t e s  w i l l  wish 

t o  heed one a u t h o r i t y ' s  reminder t h a t  t h e  C o n s t i t u t i o n a l  

Convention of  1787 d i d  n o t  c r e a t e  a  government of  " s e p a r a t e d  

powers";  it r a t h e r  " c r e a t e d  a  government of s e p a r a t e d  

11/ i n s t i t u t i o n s  s h a r i n g  powers. "- 

The proponents  of  a  s t r o n g  e x e c u t i v e  branch gener- 

a l l y  p o i n t  t o  t h e  b e n e f i t s  of a  u n i f i e d  a d m i n i s t r a t i o n  l e d  

- lo/ Dye, Execu t ive  Power and P u b l i c  Po l i cy  i n  t h e  Uni ted  
S t a t e s ,  i n  THE AMERICAN GOVERNOR p. 254, a t  255; Sharkansky, 
Agency Reques t s ,  Gube rna to r i a l  Suppor t ,  and Budget Success ,  
i n  THE AMERICAN GOVERNOR p. 1 7 0 , a t  1 8 2 ;  Wright ,  Execut ive  
Leadersh ip  i n  S t a t e  Admin i s t r a t i on ,  i n  THE AMERICAN 
GOVERNOR p. 275. 

- 11/ R.  Neus tad t ,  PRESIDENTIAL POWER: THE POLITICS OF 
LEADERSHIP p.  4 2  ( $ 9 6 0 ) .  



by a popularly elected governor: the development and 

implementation of a coherent overall program; the fixing 

of responsibilities in one person; increased efficiency 

in government administration; and selection of agency 

heads from the largest pool of qualified persons through 

12/ an appointment system.- 

Those who advocate a less powerful executive 

branch believe that concentrated authority encourages 

abuse of power and that decentralizing authority furthers 

responsibility in government and responsiveness to the 

voters .- 13/ Limitations on the governor's term of office 

- 12' B. Rich, STATE CONSTITUTIONS: THE GOVERNOR pp. 30-32 
(1960); - see Bosworth, Policy Making, in THE 50 STATES AND 
THEIR LOCAL GOVERNMENTS p. 323-34 (J. Fesler ed. 1967) 
[hereinafter cited as THE 50 STATES]: 

A governor gets an excellent education 
if he takes his role as executive and 
political head of the state seriously. 
As chief executive he has a special 
opportunity to tap the expert knowledge 
in the administrative departments. If 
he has a staff of his own to multiply 
his effectiveness, he has an advantage 
that no legislator can match. And 
simply because he occupies so con- 
spicuous and influential a position, 
information flows to him from people 
who are served, regulated, and taxed 
by the state and, of course, from high 
and low participants in the political 
process. 

- 13' ILLINOIS CON CON p. 148. 



and powers a r e  defended a s  p r e v e n t i n g  an accumulat ion  of  

p o l i t i c a l  powers through incumbency, and e l i m i n a t i o n  of  

t h e  v e t o  power a s  l e a v i n g  t h e  r e p r e s e n t a t i v e  l e g i s l a t u r e  

f r e e  t o  e n a c t  d e s i r e d  laws and p o l i c i e s .  These p roponen ts  

c o n s i d e r  t h e  e l e c t i o n  o f  agency heads  d e s i r a b l e  because  it 

e n a b l e s  v o t e r s  t o  r e g i s t e r  t h e i r  app rova l  o r  d i s a p p r o v a l  

of  each  p a r t  of  t h e  e x e c u t i v e  branch.  

Exper ience  i n  t h e  Uni ted  S t a t e s  has  produced a  

t r e n d  towards a r e l a t i v e l y  s t r o n g  e x e c u t i v e  branch w i t h  

e x e c u t i v e  branch powers c o n c e n t r a t e d  i n  t h e  governor .  

N e w e r  s t a t e  c o n s t i t u t i o n s  have moved i n  t h e  d i r e c t i o n  o f  

modeling t h e  g o v e r n o r ' s  role a f t e r  t h a t  of  t h e  P r e s i d e n t  

of  t h e  Uni ted  S t a t e s  by combining i n  t h e  governor  roles a s  

c h i e f  a d m i n i s t r a t o r ,  c h i e f  p o l i c y  maker, l e g i s l a t i v e  l e a d e r  

and c h i e f  governmental  spokesman f o r  t h e  people.- 14' Revis ions  

des igned  t o  s t r e n g t h e n  t h e  o f f i c e  of  governor  have focused  on: 

t h e  e l e c t i o n  o f  a  minimum number of  e x e c u t i v e  o f f i c e r s  o t h e r  

than t h e  governor ;  t h e  c o n s o l i d a t i o n  of  e x e c u t i v e  a g e n c i e s  

i n t o  major depar tments  c o n t r o l l e d  by t h e  governor ;  a 

r e d u c t i o n  of  t h e  number o f  independen t  a g e n c i e s  and admini- 

s t r a t i v e  boards  and commissions; an i n c r e a s e  i n  g u b e r n a t o r i a l  

policy-making powers, such a s  powers w i t h  r e s p e c t  t o  budget;  

an  i n c r e a s e  i n  g u b e r n a t o r i a l  a u t h o r i t y  t o  a p p o i n t  and remove 

- 14' McKean, E l e c t i o n s  and P o l i t i c a l  P a r t i e s ,  i n  THE 50 
STATES p. 224. 



a d m i n i s t r a t i v e  h e a d s  and  t o  i n i t i a t e  r e o r g a n i z a t i o n  p l a n s ;  

and a  l o n g e r  t e r m  o f  o f f i c e  and  g r e a t e r  s t a f f  a i d s  f o r  t h e  

g o v e r n o r .  - 15/ I n  c o n s i d e r i n g  t h e  s p e c i f i c  i s s u e s  d i s c u s s e d  

below,  t h e  d e l e g a t e s  w i l l  w i s h  t o  e v a l u a t e  w h e t h e r  t h i s  re- 

c e n t  U n i t e d  S t a t e s  t r e n d  o f f e r s  any u s e f u l  g u i d a n c e  f o r  t h e  

p a r t i c u l a r  c i r c u m s t a n c e s  a n d  a s p i r a t i o n s  o f  t h e  new Commonwealth. 

11. SPECIFIC ISSWES FOR DECISION 

T h i s  s e c t i o n  examines  e a c h  o f  t h e  m a j o r  a l t e r n a -  

t i v e s  a v a i l a b l e  w i t h  r e s p e c t  t o  t h e  two b a s i c  p o l i c y  i s s u e s  

d i s c u s s e d  above .  S e c t i o n  A d e s c r i b e s  t h e  v a r i o u s  k i n d s  o f  

powers  t h a t  t h e  C o n s t i t u t i o n  may v e s t  i n  t h e  e x e c u t i v e  

b r a n c h .  S e c t i o n  B d e s c r i b e s  t h e  a l t e r n a t i v e s  w i t h  r e s p e c t  

t o  o r g a n i z a t i o n  o f  t h e  e x e c u t i v e  b r a n c h  a n d  a l l o c a t i o n  o f  

powers  w i t h i n  it. 

A. Powers  o f  t h e  E x e c u t i v e  Branch 

A l l  50 s t a t e  c o n s t i t u t i o n s  a n d  t h e  P u e r t o  R ico  

c o n s t i t u t i o n  c o n t a i n  o n e  o r  b o t h  o f  t h e  f o l l o w i n g  g e n e r a l  

d e c l a r a t i o n s :  "The e x e c u t i v e  power o f  t h e  S t a t e  s h a l l  b e  

v e s t e d  i n  a  gove rno r" ;  o r  "The g o v e r n o r  s h a l l  b e  r e s p o n s i b l e  

s/ L e g i s l a t i v e  R e f e r e n c e  Bureau ,  HAWAII CONSTITUTIONAL 
CONVENTION STUDIES, ARTICLE I V :  THE EXECUTIVE BRANCH OF 
GOVERNMENT p .  3 (1968)  [ h e r e i n a f t e r  c i t e d  a s  HAWAII STUDIES] . 



16/ I n  a d d i t i o n ,  f o r  t h e  f a i t h f u l  e x e c u t i o n  o f  t h e  laws."-- 

each c o n s t i t u t i o n  g r a n t s  c e r t a i n  s p e c i f i c  powers t o  t h e  

e x e c u t i v e  b ranch  o r  governor .  Although a  governor  p l a y s  

many r o l e s  n o t  mentioned i n  t h e  c o n s t i t u t i o n ,  t h i s  c o n s t i -  

t u t i o n a l  g r a n t i n g  o f  s p e c i f i c  powers d e f i n e s  t h e  r e l a t i v e  

s t r e n g t h  o r  weakness of  t h e  governor.-  17/ T h i s  s e c t i o n  o f  

t h e  p a p e r  d e s c r i b e s  f i v e  t r a d i t i o n a l  k i n d s  of  powers t h a t  

t h e  Commonwealth C o n s t i t u t i o n  may g r a n t  t o  t h e  e x e c u t i v e  

branch and t h e  governor :  (1) t h e  v e t o  power; ( 2 )  o t h e r  

powers t h a t  d i r e c t l y  i n v o l v e  t h e  l e g i s l a t i v e  p r o c e s s ;  

( 3 )  powers t h a t  a f f e c t  t h e  j u d i c i a l  p r o c e s s ;  ( 4 )  admini- 

s t r a t i v e  powers; and ( 5 )  m i l i t a r y  and emergency powers. 

No c o n s t i t u t i o n  makes c l e a r  whether  t h e s e  b road  s t a t e -  
ments p r o v i d e  an  independen t  s o u r c e  o f  g u b e r n a t o r i a l  power 
o r  o n l y  encompass t h o s e  s p e c i f i c  d u t i e s  enumerated e l s e w h e r e  
i n  t h e  c o n s t i t u t i o n .  The l e a d i n g  c a s e s  on P r e s i d e n t i a l  power 
do  n o t  p r o v i d e  any u s e f u l  guidance .  I n  Youngstown S h e e t  & 
Tube Co. v. Sawyer, 343 U.S. 579 (1952) ( t h e  S t e e l  S e i z u r e  
C a s e ) ,  t h e  C o u r t  r e j e c t e d  t h e  P r e s i d e n t ' s  argument t h a t  he  
had " i n h e r e n t  power" t o  s e i z e  t h e  n a t i o n ' s  s t e e l  m i l l s  t o  
a v o i d  a  s t r i k e  d i s r u p t i v e  o f  t h e  n a t i o n a l  s a f e t y  and w e l l -  
be ing .  D i s s e n t e r s  i n  t h a t  c a s e ,  however, took a  c o n t r a r y  
view and emphasized a c t i o n s  t a k e n  by P r e s i d e n t s  from 
Washington t o  Truman i n  r e s p o n s e  t o  emergency s i t u a t i o n s  
w i t h o u t  s p e c i f i c  c o n s t i t u t i o n a l  o r  s t a t u t o r y  2yl thor i ty .  
A.  Howard, COMMENTARIES ON THE CONSTITUTION OF V I R G I N I A ,  
v o l .  2 ,  pp. 587-88 (1974) .  

17/ The enumerat ion  of  t o o  many s p e c i f i c  powers i n  t h e  
c o n s t i t u t i o n  may be  c o n s t r u e d  t o  l i m i t  t h e  g o v e r n o r ' s  
e x e r c i s e  of  a d d i t i o n a l  powers. See  N a t i o n a l  Munic ipal  
~ e a g u e ,  MODEL STATE CONSTITUTIONT~.  11, § 2 . 0 1  and 
Comment pp. 36-38 ( 6 t h  r e v .  ed.  1968) [ h e r e i n a f t e r  c i t e d  
a s  MODEL CONST.]. 



The d e c i s i o n s  t h e  Convent ion  makes w i t h  r e s p e c t  t o  each  o f  

t h e s e  k i n d s  o f  powers w i l l  d e t e r m i n e  t h e  g e n e r a l  c h a r a c t e r  

o f  t h e  e x e c u t i v e  b ranch  and i t s  power r e l a t i v e  t o  e a c h  o f  

t h e  o t h e r  b r a n c h e s  o f  government.  

1. The v e t o  power -. .---- ---- - 

The v e t o  power p e r m i t s  t h e  g o v e r n o r  t o  r e j e c t  a  

b i l l  p a s s e d  by t h e  l e g i s l a t u r e  and  t o  p r e v e n t  i t ,  a t  l e a s t  

t e m p o r a r i l y ,  from e n a c t i n g  t h e  b i l l  i n t o  law. An a c c e p t e d  p a r t  

o f  t h e  American p o l i t i c a l  s y s t e m ,  t h e  U n i t e d  S t a t e s  Con- 

s t i t u t i o n ,  t h e  P u e r t o  Rico  c o n s t i t u t i o n ,  and  e v e r y  s t a t e  

c o n s t i t u t i o n  e x c e p t  t h a t  o f  Nor th  C a r o l i n a  p r o v i d e  f o r  a n  

e x e c u t i v e  v e t o  power. The e x t e n t  t o  which t h e  Commonwealth 

C o n s t i t u t i o n  p r o v i d e s  f o r  a  v e t o  power i s  one  o f  t h e  Con- 

v e n t i o n ' s  most  i m p o r t a n t  d e c i s i o n s .  I n  c o n s i d e r i n g  t h i s  

i s s u e ,  t h e  d e l e g a t e s  s h o u l d  f o c u s  on  t h e  d i f f e r e n t  k i n d s  of  

v e t o  powers and t h e i r  p u r p o s e s ,  t h e  r a n g e  o f  t h e i r  p o s s i b l e  

u s e s ,  t h e  a p p l i c a b l e  t i m e  l i m i t a t i o n s ,  and  t h e  v o t e  re- 

q u i r e d  f o r  any o v e r r i d i n g  o f  t h e  v e t o  by t h e  l e g i s l a t u r e .  

a )  

T h e r e  a r e  f o u r  t y p e s  o f  v e t o  power c u r r e n t l y  i n  

u s e  i n  t h e  Un i t ed  S t a t e s :  t h e  g e n e r a l  v e t o ;  t h e  p o c k e t  

v e t o ;  t h e  c o n d i t i o n a l  v e t o ;  and  t h e  p a r t i a l  ( o r  i t e m )  v e t o .  

These  d i f f e r  a s  t o  t h e  s c o p e  o f  t h e  g o v e r n o r ' s  a u t h o r i t y ,  

t h e  t i m i n g  o f  i t s  e x e r c i s e  and  t h e  p r o c e d u r e s  f o r  com- 

m u n i c a t i n g  t h e  g o v e r n o r ' s  v iews  t o  t h e  l e g i s l a t u r e .  Each 

o f  t h e  c o n s t i t u t i o n s  a u t h o r i z i n g  t h e  v e t o  power i n c l u d e s  



p r o v i s i o n  f o r  t h e  l e g i s l a t u r e  t o  r e a f f i r m  i t s  p o s i t i o n  

and o v e r r i d e  t h e  g o v e r n o r ' s  v e t o  by a  s p e c i f i e d  v o t e  o f  

18/ i t s  members, t y p i c a l l y  more t h a n  a  s i m p l e  major i ty . -  

The i n t e r p l a y  between t h e  e x e c u t i v e  and 

l e g i s l a t i v e  b ranches  o f  government r e q u i r e d  by t h e s e  

c o n s t i t u t i o n a l  p r o v i s i o n s  b e s t  r e v e a l s  t h e  u n d e r l y i n g  

purpose  o f  t h e  v e t o  power. Although t r a d i t i o n a l l y  viewed 

a s  a  means f o r  checking l e g i s l a t i v e  e r r o r s  o r  e x c e s s e s ,  t h e  

v e t o  i s  even more i m p o r t a n t  a s  a  mechanism f o r  e n s u r i n g  

c o l l a b o r a t i o n  between t h e  e x e c u t i v e  and l e g i s l a t i v e  

b ranches  i n  t h e  l e g i s l a t i v e  p r o c e s s .  The a v a i l a b i l i t y  of 

t h e  v e t o  power compels t h e  l e g i s l a t u r e  t o  c o n s i d e r  t h e  

g o v e r n o r ' s  views when e n a c t i n g  l e g i s l a t i o n .  The t h r e a t  

i m p l i c i t  i n  t h e  v e t o  power -- r a t h e r  t h a n  i t s  a c t u a l  exer-  

c i s e  -- o f t e n  e n a b l e s  t h e  governor  t o  pe r suade  t h e  l e g i s -  

l a t u r e  t o  accomodate e x e c u t i v e  branch p o l i c y .  A t  t h e  same 

t i m e ,  t h e  governor  must r e l y  on t h e  l e g i s l a t u r e  t o  e n a c t  

b i l l s  s u p p o r t i n g  e x e c u t i v e  branch p o l i c i e s  and must t h e r e -  

f o r e  e x e r c i s e  some r e s t r a i n t  and d i s c r e t i o n  i n  t h e  w i e l d i n g  

19/ o f  t h i s  s i g n i f i c a n t  c o n s t i t u t i o n a l  power.- 

18/ An a b s o l u t e  v e t o ,  t h e  e f f e c t  o f  which c o u l d  n o t  be over-  
come by any l e g i s l a t i v e  a c t i o n ,  i s  t h e o r e t i c a l l y  p o s s i b l e .  
No s t a t e  o r  o t h e r  c o n s t i t u t i o n  i n  t h e  American sys tem 
p r o v i d e s  f o r  such  an e x t r a o r d i n a r y  v e t o  power. 

- 19/ Bosworth, P o l i c y  Making, i n  THE 50 STATES p .  333. 



b) U s e  o f  v e t o  powers 

These  v a r i o u s  t y p e s  o f  v e t o  power can  b e  v e s t e d  

20/ i n  t h e  e x e c u t i v e  b r a n c h  s i n g l y  o r  i n  any combinat ion . -  

The C o n s t i t u t i o n  c a n  v e s t  any o r  a l l  o f  t h e s e  v e t o  powers 

i n  t h e  e x e c u t i v e  b ranch  s i m u l t a n e o u s l y  f o r  a l l  t y p e s  o f  

b i l l s ;  o r  it c a n  match s p e c i f i c  t y p e s  o f  v e t o  powers w i t h  

s p e c i f i c  t y p e s  o f  b i l l s  ( f o r  example,  an i t e m  v e t o  f o r  b i l l s  

a u t h o r i z i n g  a p p r o p r i a t i o n  o f  f u n d s ) .  Examinat ion  of  some 

o f  t h e  a v a i l a b l e  a l t e r n a t i v e s  and c u r r e n t  p r a c t i c e  i n  t h e  

Uni t ed  S t a t e s  may ass is t  t h e  Convent ion  i n  d e c i d i n g  what  

i s  a p p r o p r i a t e  f o r  t h e  Commonwealth. 

- F o r  example.  t h e  V i r g i n i a  c o n s t i t u t i o n  g i v e s  t h e  
f o l l o w i n g  o p t i o n s  t o  t h e  governor  when p r e s e n t e d  
w i t h  a  b i l l  p a s s e d  by t h e  g e n e r a l  assembly:  (1) he  may 
s i g n  t h e  b i l l ;  ( 2 )  he  may r e t u r n  i t  w i t h  h i s  o b j e c t i o n s ,  
t h a t  i s ,  v e t o  i t ,  a f t e r  which o n l y  a t w o - t h i r d s  v o t e  i n  
each  house  can  o v e r r i d e  t h e  v e t o ;  ( 3 )  he  may v e t o  s p e c i f i c  
items i n  a n  a p p r o p r i a t i o n s  b i l l ;  ( 4 )  he  may, w i t h o u t  
v e t o i n g  a  b i l l ,  r e t u r n  i t  w i t h  s u g g e s t e d  amendments, upon 
which t h e  a s sembly ,  by o r d i n a r y  m a j o r i t i e s ,  may e i t h e r  
a c c e p t  o r  r e j e c t  t h e  amendments and  r e t u r n  t h e  b i l l  once  
a g a i n  t o  t h e  governor ;  o r  ( 5 )  he  may a l l o w  a  b i l l  t o  d i e  by 
p o c k e t  v e t o  i f  t h e  a s sembly ,  by f i n a l  ad journment ,  h a s  
p r e v e n t e d  h i s  r e t u r n i n g  t h e  b i l l  w i t h i n  seven  days .  I n  
a l l  o t h e r  c a s e s ,  i f  t h e  governor  d o e s  n o t  r e t u r n  a  b i l l  
w i t h i n  s e v e n  d a y s  of  i t s  p r e s e n t a t i o n  t o  him, it  becomes 
law a s  i f  he had  s i g n e d  it. VA CONST. a r t .  V ,  5 6.  

The I d a h o  c o n s t i t u t i o n  g r a n t s  t h e  governor  a  g e n e r a l  
v e t o  s u b j e c t  t o  o v e r r i d e ,  and a n  i t e m  v e t o  s u b j e c t  t o  
o v e r r i d e  f o r  a p p r o p r i a t i o n s  b i l l s .  IDAHO CONST. a r t .  I V ,  
5 s  1 0 - 1 1 .  

The  P u e r t o  Rico  c o n s t i t u t i o n  g r a n t s  t h e  governor  t h e  
same v e t o  powers a s  Idaho ,  w i t h  t h e  a d d i t i o n a l  power t o  
r e d u c e  i t e m s  i n  a p p r o p r i a t i o n s  b i l l s .  P.R. CONST. a r t .  111 ,  
S S  19-20. 



i) Genera l  v e t o .  The g e n e r a l  v e t o  

r e q u i r e s  t h e  governor  t o  c o n s i d e r  e a c h  b i l l  as a whole 

and e i t h e r  s i g n  i t ,  even though h e  may d i s a g r e e  w i t h  p a r t s  

o f  i t ,  o r  v e t o  it, even though h e  may a g r e e  w i t h  it i n  

l a r g e  p a r t .  The Uni ted  S t a t e s  C o n s t i t u t i o n  and e v e r y  

s t a te  c o n s t i t u t i o n  e x c e p t  North C a r o l i n a  a u t h o r i z e  t h i s  

2 I/ form o f  v e t o  power.- 

ii) Pocket  veto. The p o c k e t  veto pe r -  

m i t s  t h e  governor  t o  proceed by i n a c t i o n  on a b i l l  passed  

c l o s e  enough t o  t h e  end o f  t h e  l e g i s l a t i v e  s e s s i o n  so  t h a t  

t h e  t i m e  l i m i t  f o r  s i g n a t u r e  o r  v e t o  e x p i r e s  w h i l e  t h e  

l e g i s l a t u r e  i s  n o t  i n  s e s s i o n .  I f  t h e  governor  l e a v e s  

t h e  b i l l  uns igned ,  it does n o t  t a k e  e f f e c t .  

Less  common t h a n  t h e  g e n e r a l  v e t o ,  t h e  pocke t  

veto i s  p e r m i t t e d  by t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  and 

t h e  c o n s t i t u t i o n s  o f  17 states.22' U s e  o f  t h e  pocke t  v e t o  

i s  on t h e  d e c l i n e  because  it allows t h e  governor  t o  veto a 

2 3/ b i l l  w i t h o u t  t a k i n g  a p u b l i c  s t a n d  f o r  o r  a g a i n s t  it.- 

- 21'/ E.g. , ALAS. CONST. a r t .  11, § 15;  HAWAII  CONST. a r t .  
111, § 17;  P.R. CONST. a r t .  111, § 19. 

L e g i s l a t i v e  D r a f t i n g  Research  Fund o f  Columbia 
U n i v e r s i t y ,  I N D E X  DIGEST OF STATE CONSTITUTIONS p.  612 
(2d ed .  1959) and pp. 171-72 (Supp. 1971) [ h e r e i n a f t e r  
c i t e d  as I N D E X  DIGEST]. An example o f  t h i s  t y p e  o f  pro-  
v i s i o n  i s  M I C H .  CONST. a r t .  I V ,  § 33. 

-- 23/ A p o s s i b l e  a l t e r n a t i v e  i s  t o  a l l o w  a pocke t  v e t o  b u t  
t o  r e q u i r e  t h e  governor  t o  s t a te  r e a s o n s  f o r  each  pocke t  
v e t o .  



Some s t a t e s  s p e c i f i c a l l y  p r o h i b i t  u s e  o f  t h e  p o c k e t  v e t o  

by s p e c i f y i n g  t h a t  a l l  b i l l s  n e i t h e r  s i g n e d  n o r  v e t o e d  by 

t h e  governor  w i t h i n  t h e  s p e c i f i e d  t i m e  p e r i o d  a u t o m a t i c a l l y  

24 /  O t h e r  s t a t e s  use  t h e  p o c k e t  v e t o  t o  c o u n t e r -  become law.- 

a c t  t h e  l e g i s l a t i v e  t endency  t o  p a s s  many b i l l s  j u s t  p r i o r  

25/ I n  Hawai i ,  t h e  g o v e r n o r  can  e x e r c i s e  t o  adjournment .  - 

t h e  p o c k e t  v e t o  o n l y  when t h e  l e g i s l a t u r e  r econvenes  i n  

s p e c i a l  s e s s i o n  t o  c o n s i d e r  pos t - ad journment  v e t o e s .  I f  

t h e  l e g i s l a t u r e  chooses  n o t  t o  o v e r r i d e  t h e  i n i t i a l  v e t o  

and  i n s t e a d  a l t e r s  t h e  b i l l ,  t h e n  t h e  b i l l  d i e s  i f  t h e  

26/ governor  f a i l s  t o  s i g n  it w i t h i n  t h e  r e q u i r e d  t i m e . -  

27/ The N e w  J e r s e y  c o n s t i t u t i o n  h a s  a s i m i l a r  p rov i s ion . -  

iii) C o n d i t i o n a l  veto. The c o n d i t i o n a l  

28/ T h i s  v e t o  a p p e a r s  i n  t h e  c o n s t i t u t i o n s  o f  f o u r  states.- 

24/ - E.g., ALAS. CONST. a r t .  11, 5 1 7 ;  MONT. CONST. a r t .  V I ,  
S 10 ( r e v i s e d  i n  1972 t o  e l i m i n a t e  t h e  p o c k e t  v e t o )  ; MODEL 
CONST. a r t .  I V ,  § 4.16. Many s t a t e s  g i v e  t h e  governor  a 
s h o r t e r  t i m e  p e r i o d  ( e . g . ,  10 d a y s )  when t h e  l e g i s l a t u r e  
i s  i n  s e s s i o n ,  and  a  l o n g e r  t i m e  p e r i o d  ( e . g . ,  30 d a y s )  
t o  c o n s i d e r  t h e  mass of  l e g i s l a t i o n  p a s s e d  a t  t h e  c l o s e  
o f  a  l e g i s l a t i v e  s e s s i o n .  - See  S  l ( c )  below. The Conven- 
t i o n ' s  d e c i s i o n  on  t h i s  m a t t e r  w i l l  depend on t h e  t y p e  o f  
l e g i s l a t i v e  s e s s i o n s  it  c r e a t e s .  See  BRIEFING PAPER NO. 3:  
THE LEGISLATIVE BRANCH OF GOVERNMENTS 11 (D) (1) . 
- 25/ E.q., VA. CONST. a r t .  V, 1 6. 

- 26/  HAWAII CONST. a r t .  111, S 17. 

- 27/ N . J .  CONST. a r t .  V ,  S  1, 1, 14 ( b )  ( 3 ) .  

- 28/ These s t a t e s  are Alabama, M a s s a c h u s e t t s ,  N e w  J e r s e y  
and V i r g i n i a .  Some s t a t e s  u s e  t h e  c o n d i t i o n a l  v e t o  on 
an  i n f o r m a l  b a s i s .  



power pe rmi t s  t h e  governor  t o  r e t u r n  a  b i l l  t o  t h e  l e g i s -  

l a t u r e  w i t h  a  recommendation f o r  changes .  The l e g i s l a t u r e  

can a c c e p t  t h e  recommended changes ,  r e t u r n  t h e  o r i g i n a l  

b i l l  t o  t h e  governor  s u b j e c t  t o  approva l  o r  v e t o  by t h e  

governor ,  o r  f o r c e  t h e  o r i g i n a l  b i l l  i n t o  law by t h e  e x t r a -  

o r d i n a r y  m a j o r i t y  v o t e  r e q u i r e d  t o  o v e r r i d e  a  ve to .  The 

c o n d i t i o n a l  v e t o  f a c i l i t a t e s  n e g o t i a t i o n  and accomodation 

between t h e  governor  and t h e  l e g i s l a t u r e .  On t h e  o t h e r  hand, 

t h e  l e g i s l a t i v e  p r o c e s s ,  coupled w i t h  a  g e n e r a l  v e t o  power, 

29/  i n c o r p o r a t e s  a  s i m i l a r  give-and-take.- 

i v )  P a r t i a l  ( o r  i t e m )  v e to .  The p a r t i a l  

o r  i t e m  v e t o  pe rmi t s  s e l e c t i v i t y  i n  a  d i f f e r e n t  way than  

t h e  c o n d i t i o n a l  ve to .  The governor  can v e t o  s p e c i f i c  

s e c t i o n s ,  i t e m s  o r  r i d e r s  i n  t h e  l e g i s l a t i o n  and pe rmi t  

t h e  remainder o f  t h e  b i l l  t o  become law. During t h e  pe r i od  

t h a t  t h e  l e g i s l a t u r e  c o n s i d e r s  t h e  p o s s i b i l i t y  of o v e r r i d i n g  

t h e  s e l e c t i v e  v e t o ,  t h e  remainder of  t h e  b i l l  a l r e a d y  oper-  

a t e s  a s  law. The advantage  of t h e  p a r t i a l  v e t o  i s  t h a t  i t s  

use  avo id s  r e j e c t i o n  of  a  whole b i l l  ( a s  under a  g e n e r a l  

v e t o )  when o n l y  s p e c i f i c  p a r t s  a r e  a t  i s s u e .  The p r i n c i p a l  

I f  t h e  governor  ha s  a  g e n e r a l  v e t o  power, i n  most 
c a s e s  he w i l l  communicate f o rma l ly  o r  i n f o r m a l l y  t o  t h e  
l e g i s l a t u r e  h i s  views on a  p r o s p e c t i v e  b i l l .  T h i s  g i v e s  
t h e  l e g i s l a t u r e  t h e  o p p o r t u n i t y  t o  modify a  b i l l  b e f o r e  
i t s  passage  and p r e s e n t a t i o n  t o  t h e  governor .  I f  t h e  
governor opposes  a  b i l l  a s  passed  and e x e r c i s e s  t h e  v e t o  
power w i th  r e s p e c t  t o  t h a t  b i l l ,  c o n s t i t u t i o n s  t y p i c a l l y  
r e q u i r e  t h e  governor  t o  i s s u e  a  message s t a t i n g  t h e  
reasons  f o r  t h e  ve to .  The l e g i s l a t u r e  t h e n  has  t h e  o p t i o n  
o f  p a s s i n g  a  new b i l l  t h a t  conforms wi th  t h e  g o v e r n o r ' s  
p roposa l  o r  of  t r y i n g  t o  o v e r r i d e  t h e  v e t o  on t h e  o r i g i n a l  
b i l l .  



disadvan tage  i s  t h e  i nc r ea sed  a u t h o r i t y  of  t h e  governor 

armed w i t h  a p a r t i a l  v e t o  power t o  d i s r u p t  a  l e g i s l a t i v e  

consensus t h a t  might have r e s u l t e d  from ba rga in ing  on a  

3  O/ number of issues.-  

Most s t a t e  c o n s t i t u t i o n s  i n c l u d e  some type  o f  

p a r t i a l  o r  i t e m  ve to .  The most common p r o v i s i o n s ,  found 

i n  42 c o n s t i t u t i o n s ,  pe rmi t s  t h e  governor t o  v e t o  i tems 

31/ i n  a p p r o p r i a t i o n  b i l l s . -  A r e l a t e d  and even more power- 

f u l  t ype  of v e t o  a l lows  t h e  governor t o  reduce t h e  amounts 

of  s p e c i f i c  i t e m s  i n  a p p r o p r i a t i o n  b i l l s .  Seven s t a t e s  and 

32/ P u e r t o  Rico v e s t  t h i s  power i n  t h e  governor.- 

The s t a t e  of Washington has a  unique p r o v i s i o n  

t h a t  pe rmi t s  t h e  governor t o  v e t o  s e c t i o n s  i n  any k ind  of 

Some l e g i s l a t o r s  may have vo ted  f o r  a b i l l  c o n t a i n i n g  pro- 
v i s i o n s  they  opposed a s  a  compromise because it i n c l u d e s  s p e c i -  
f i c  p r o v i s i o n s  they favored .  I f  t h e  governor can d e l e t e  s p e c i -  
f i c  p r o v i s i o n s ,  he  can d e f e a t  t h e  n a t u r e  of t h e  compromise. 

- 31/ E.g . ,  ILL.  CONST. a r t .  I V ,  § 9 ;  VA. CONST. a r t .  V ,  5 6. - 
- 32/  These s t a t e s  a r e  Alaska,  C a l i f o r n i a ,  Hawaii, I l l i n o i s ,  
Massachuse t t s ,  N e w  J e r s e y  and Pennsylvania .  The Hawaii pro- 
v i s i o n  s t a t e s :  

[The governor]  may v e t o  any s p e c i f i c  i t e m  
o r  i t ems  i n  any b i l l  which a p p r o p r i a t e s  
money f o r  s p e c i f i c  purposes  by s t r i k i n g  
o u t  o r  reduc ing  t h e  same; b u t  he s h a l l  v e t o  
o t h e r  b i l l s ,  i f  a t  a l l ,  on ly  a s  a  whole. 

HAWAII CONST. a r t .  111, § 17. 



33/ Th i s  t y p e  of  v e t o  power p e r m i t s  t h e  governor  t o  b i l l . -  

r i d  b i l l s  o f  non-germane r i d e r s .  I f ,  f o r  example, a  r i d e r  

approving a  p u b l i c  works p r o j e c t  f o r  a  p a r t i c u l a r  town is  

a t t a c h e d  t o  an  a p p r o p r i a t i o n  b i l l  f o r  p u b l i c  works i n  t h e  

s t a t e ,  t h e  governor  can v e t o  t h e  r i d e r  w i thou t  endanger ing 

o r  d e l a y i n g  t h e  main T h i s  t y p e  of v e t o  i s  n o t  l i m i t e d  

t o  non-germane r i d e r s ,  however, and would g i v e  t h e  governor  t h e  

b r o a d e s t  a u t h o r i t y  t o  i n f l u e n c e  l e g i s l a t i o n  f o r  t h e  Commonwealth. 

C )  Appl icab le  t i m e  l i m i t a t i o n s  

The c o n s t i t u t i o n  can a l l ow  t h e  governor  any l e n g t h  

of t ime  t o  c o n s i d e r  b i l l s  passed  by t h e  l e g i s l a t u r e .  I n  de- 

c i d i n g  what l e n g t h  of  t i m e  t o  e s t a b l i s h ,  t h e  Convention 

might  c o n s i d e r  d i f f e r e n t  p r o v i s i o n s  f o r  b i l l s  g iven  t o  t h e  

governor  (1) d u r i n g  t h e  l e g i s l a t i v e  s e s s i o n ,  ( 2 )  d u r i n g  t h e  

l a s t  days  of t h e  l e g i s l a t i v e  s e s s i o n ,  and ( 3 )  a f t e r  adjournment 

of t h e  l e g i s l a t i v e  s e s s i o n .  

A l o n g e r  t i m e  p e r i o d  g i v e s  t h e  governor  more t i m e  

t o  c o n s i d e r  b i l l s  and c o n s u l t  w i t h  h i s  a d m i n i s t r a t i v e  depa r t -  

ments o r  a t t o r n e y  gene ra l .  I t  a l s o  f a c i l i t a t e s  compromise 

w i t h  t h e  l e g i s l a t u r e  on a  r e v i s e d  b i l l  and g i v e s  members o f  

- 33/ The Washington p r o v i s i o n  pe rmi t s  t h e  governor  t o  o b j e c t  
t o  one o r  more s e c t i o n s  of  a  b i l l  w h i l e  a2proving o t h e r  p o r t i o n s  
of  t h e  b i l l .  WASH. CONST. a r t .  111, § 12 (amended by i n i t i a t i v e  
i n  1976 t o  e l i m i n a t e  t h e  g o v e r n o r ' s  power t o  v e t o  i t e m s  i n  a  
s e c t i o n  of  a  b i l l ) . %  The Oregon c o n s t i t u t i o n  pe rmi t s  t h e  governor  
t o  v e t o  "any p r o v i s i o n  i n  new b i l l s  d e c l a r i n g  an emergency. . . ." 
ORE. CONST. a r t .  V,  § 15a. 

- 34/ The adop t ion  o f  a  " s i n g l e  s u b j e c t "  r u l e  w i t h  r e s p e c t  t o  
l e g i s l a t i v e  b i l l s  makes t h e  i n c l u s i o n  of  i r r e l e v a n t  m a t e r i a l  
i n  b i l l s  less l i k e l y  and might  reduce t h e  u t i l i t y  of an unre- 
s t r i c t e d  p a r t i a l  ve to .  Th is  a l t e r n a t i v e  i s  d i s c u s s e d  i n  
BRIEFING PAPER NO. 3: THE LEGISLATIVE BRANCH OF GOVERNKENT 
§ 11 (Dl ( 3 ) .  



the public additional time to express their views. Because 

the bulk of legislative measures are passed at the end of a 

legislative session, a sufficient time period for consideration 

becomes increasingly important toward the end of a legislative 

session and after adjournment. For bills given to the governor 

at or after adjournment of the legislature, the Convention's 

decision as to whether unsigned bills become law or are 

subject to the "pocket veto" will affect the Convention's de- 

cision here.- 35/ If unsigned bills become law, it is important 

that the governor have sufficient time to consider each bill. 

The time given the governor for the consideration 

of bills varies among the states. During the legislative 

session, the governor has only three days in nine states; 

five or six days in 25 states; 10 days in 12 states and 

Puerto Rico (and under the United States Constitution); 14 

days in Michigan; and 15 days in Alaska. The recently revised 

Illinois constitution gives the governor 60 calendar days to 

36/ consider bills.- After adjournment of the legislative ses- 

sion, about three-fourths of the state constitutions provide 

for a definite period to act on a bill that ranges from three 

to 45 days. The governor of Hawaii has 10 days to consider 

bills presented 10 or more days before the adjournment of 

the legislature at the end of the session, and 45 days for 

- 35/ The alternatives with respect to legislative sessions are 
discussed in BRIEFING PAPER NO. 3: THE LEGISLATIVE BRANCH 'OF 
GOVERNfmNT S I1 (D) (1). 

- 36/ ILL. CONST. art. IV, s 9 (b). 



b i l l s  p r e sen t ed  l e s s  t han  10 days  b e f o r e  such adjournment 

37/ o r  p r e sen t ed  a f t e r  adjournment.- 

The Model S t a t e  C o n s t i t u t i o n  a l lows  1 5  days f o r  

c o n s i d e r a t i o n  of  b i l l s  p r e sen t ed  t o  t h e  governor  wh i l e  t h e  

l e g i s l a t u r e  i s  i n  s e s s i o n .  I f  t h e  l e g i s l a t u r e  i s  i n  r e c e s s  

o r  ad jou rns  du r ing  t h e  15-day p e r i o d  fo l l owing  p r e s e n t a t i o n  

of  a  b i l l ,  t hen  t h e  governor  has  30 days t o  c o n s i d e r  t h e  

b i l l . = /  The t r e n d  i n  new and r e v i s e d  c o n s t i t u t i o n s  i s  t o  

l eng then  t h e  p e r i o d  d u r i n g  which t h e  governor  may a c t  on 

l e g i s l a t i v e  b i l l s ,  bo th  b e f o r e  and a f t e r  adjournment of t h e  

39/ l e g i s l a t u r e . -  

d )  Vote r e q u i r e d  f o r  l e g i s l a t i v e  o v e r r i d e  

The C o n s t i t u t i o n  shou ld  s p e c i f y  t h e  v o t e  r e q u i r e d  

f o r  any l e g i s l a t i v e  o v e r r i d e .  The a l t e r n a t i v e s  a v a i l a b l e  t o  

t h e  Convention range from a  m a j o r i t y  o f  a  quorum t o  an  e x t r a -  

o r d i n a r y  m a j o r i t y  o f  a l l  e l e c t e d  members. To o v e r r i d e  an un- 

c o n d i t i o n a l  v e t o ,  a l l  s t a t e s  r e q u i r e  a  number o f  f avo rab l e  

vo t e s  i n  exces s  o f  t h e  number r e q u i r e d  t o  pa s s  t h e  l e g i s l a t i o n  

i n i t i a l l y ;  t h u s  t h e  l e v e l  of  t h e  e x t r a o r d i n a r y  m a j o r i t y  re- 

q u i r e d  t o  o v e r r i d e  depends on t h e  number o f  l e g i s l a t i v e  v o t e s  

needed t o  p a s s  a  b i l l  i n  t h e  f i r s t  p l ace .  

The formulae adopted by t h e  s t a t e s  i nc lude :  

- 37/ HAWAII CONST. a r t .  111 g 17. 

- 38/ MODEL CONST. a r t .  I V ,  S 4.16. 

- 39/ Counc i l  o f  S t a t e  Governments, M O D E R N I Z I N G  STATE 
CONSTITUTIONS: 1966-1972 p. 21 (1973) .  



0 t w o - t h i r d s  o f  t h e  e l e c t e d  membership 
40/ ( r e q u i r e d  by 23  s t a t e s  and P u e r t o  Rico) ;- 

o t w o - t h i r d s  o f  t h e  members p r e s e n t  and 
v o t i n g  ( r e q u i r e d  by 1 5  s t a t e s ) ;  

0 t h r e e - f i f t h s  m a j o r i t y  o f  t h e  e l e c t e d  
m e m b e r s  ( r e q u i r e d  by f o u r  s t a t e s )  ; 

0 t h r e e - f  i f t h s  m a j o r i t y  o f  t h e  members 
p r e s e n t  and v o t i n g  ( r e q u i r e d  by o n e  s ta te )  ; 

0 s i m p l e  m a j o r i t y  o f  t h e  e l e c t e d  members 
( r e q u i r e d  by s i x  s t a t e s ) .  

The l a r g e r  t h e  e x t r a o r d i n a r y  m a j o r i t y  r e q u i r e d  t o  o v e r r i d e ,  

41/ t h e  s t r o n g e r  t h e  e x e c u t i v e  v e t o  power becomes.- 

A s econd  common c o n s t i t u t i o n a l  p r o v i s i o n  w i t h  re- 

s p e c t  t o  t h e  l e g i s l a t i v e  o v e r r i d e  o f  v e t o e s  p e r m i t s  p o s t -  

ad jou rnmen t  l e g i s l a t i v e  s e s s i o n s  t o  d e a l  w i t h  v e t o e s .  I f  

t h e  l e g i s l a t u r e  meets f o r  a l i m i t e d  p e r i o d  and i s  u n a b l e  t o  

r econvene  i n  s p e c i a l  s e s s i o n  a f t e r  ad jou rnmen t ,  t h e n  p o s t -  

ad jou rnmen t  v e t o e s  by t h e  g o v e r n o r  are f i n a l .  Three  a l t e r -  

n a t i v e s  might  change  t h i s :  (1) t h e  C o n s t i t u t i o n  c a n  p r o v i d e  

f o r  c o n t i n u o u s  l e g i s l a t i v e  s e s s i o n s  i n t e r r u p t e d  by recesses, 

s o  t h a t  l e g i s l a t i v e  l e a d e r s  c a n  r econvene  t h e  r e c e s s e d  l e g i s -  

42/  ( 2 )  t h e  l a t u r e  a t  any t i m e  t o  r e c o n s i d e r  v e t o e d  b i l l s ; - -  

l e g i s l a t u r e  c a n  b e  p r o v i d e d  w i t h  t h e  g e n e r a l  power t o  

- I n  A l a s k a ,  t o  o v e r r i d e  v e t o e s  o f  most  b i l l s  r e q u i r e s  a 
t w o - t h i r d s  m a j o r i t y ,  b u t  t o  o v e r r i d e  v e t o e s  o f  r evenue  and  
a p p r o p r i a t i o n s  b i l l s ,  i n c l u d i n g  i t e m  v e t o e s ,  r e q u i r e s  a v o t e  
o f  t h r e e - f o u r t s  o f  t h e  e l e c t e d  members. ALAS. CONST. a r t .  11, 
S 1 6 .  

-- 41/ D i f f e r e n t  t y p e s  o f  v e t o  power can be c o u p l e d  w i t h  d i f f e r e n t  
o v e r r i d e  r e q u i r e m e n t s  t o  b a l a n c e  t h e  s t r e n g t h s  and  weaknesses  
o f  e a c h  t y p e  o f  v e t o  power. E .g . ,  -- ALAS. CONST. a r t .  11, S 16 .  

- 42/ The Model S t a t e  C o n s t i t u t i o n  s u g g e s t s  t h i s  a l t e r n a t i v e .  
MODEL CONST. a r t . -  I V ,  § 4 . 0 8 .  



reconvene in special session; or (3) the legislature can 

be authorized (or required) to reconvene itself for the 

4 3/ sole purpose of considering post-adjournment vetoes.- 

2. Other Dowers that directlv involve 
the lesislative Drocess 

Powers other than the veto power that directly 

affect the legislative branch can be vested in the execu- 

tive branch. Some of the more important such powers re- 

late to: reapportionment; budget; and an annual address 

that includes recommended legislation.fil This section 

of the paper sets out the principal considerations with 

respect to each of these possible executive powers. 

a) Reapportionment 

If members of the lower house of the Commonwealth 

legislative branch are elected by district, they must repre- 

sent districts of approximately equal numbers of residents. 

As time passes, changing population concentrations in the 

Northern Marianas may require reapportionment of the lower 

house. Vesting responsibility for periodic reapportionment 

in the governor has the advantage of taking the responsibility 

away from legislators whose personal political careers might 

- 43/ The alternatives with respect to legislative sessions 
are discussed in BRIEFING PAPER NO. 3: THE LEGISLATIVE 
BRANCH OF GOVERNMENT S I1 (D) (1) . 
- 44/ Governors in many states also play major roles in calling 
and designating the agendas of special legislative sessions, 
and in a few states the governor fills legislative vacancies. 
These subjects are discussed in BRIEFING PAPER NO. 3: THE 
LEGISLATIVE BRANCH OF GOVERNMENT S §  I1 (D) (1) , I1 (C) (3) . 



be a f f e c t e d  by reappor t ionment .  A d e t a i l e d  d i s c u s s i o n  o f  

t h e  c o n s i d e r a t i o n s  w i t h  r e s p e c t  t o  appor t ionment  i s  se t  o u t  

i n  B r i e f i n g  Paper  No. 3: The L e g i s l a t i v e  Branch of  Government. 

b )  Budget 

Government canno t  s u r v i v e  w i thou t  t h e  power t o  

raise funds  and cannot  a ch i eve  i t s  maximum u s e f u l n e s s  u n l e s s  

it use s  t h e s e  funds  e f f i c i e n t l y  F i s c a l  management, 

b road ly  d e f i n e d ,  i s  t h e  p r o c e s s  o f  making and c a r r y i n g  o u t  

d e c i s i o n s  w i t h  r e s p e c t  t o  t h e  use  o f  t h e s e  funds .  

F i s c a l  p l ann i ng  has  t h r e e  l e v e l s :  long-range 

p l ann ing  f o r  a  p e r i o d  o f  y e a r s ;  p r e p a r a t i o n  o f  a  budget  

f o r  each  f i s c a l  pe r i od ;  and a p p r o p r i a t i n g  funds  f o r  s p e c i f i c  

programs enac t ed  by t h e  l e g i s l a t u r e .  The budget  i s  t h e  

f i n a n c i a l  p l a n  f o r  governmental  a c t i v i t i e s  f o r  each  f i s c a l  

pe r i od .  I t  may c o n s i s t  of  a conc i s e  ba l ance  s h e e t ,  r ecord-  

i n g  income and e x p e n d i t u r e s ,  o r  may i n c l u d e  a  l engh ty  ana ly -  

s is  o r  p l a n  based on needs  and a n t i c i p a t e d  r e s o u r c e s .  

Seeking t o  b r i n g  o r d e r  and d i s c i p l i n e  i n t o  f i n a n c i a l  

p lann ing ,  s t a t e s  throughout  t h e  t w e n t i e t h  c e n t u r y  have v e s t e d  

i n c r e a s i n g  c o n t r o l  o f  t h e  budget  i n  t h e  e x e c u t i v e  branch and 

e s p e c i a l l y  i n  t h e  governor.%/ Because t h e  budget  d i r e c t l y  

- 45' BRIEFING PAPER NO. 10:  TAXATION AND FINANCE c o n t a i n s  
a  d i s c u s s i o n  of r a i s i n g  funds  th rough  v a r i o u s  t y p e s  o f  
t a x e s  and d e b t  i n s t rumen t s .  

4 6/ - Richards ,  Half of  Our Century ,  i n  THE 50 STATES pp. 80- 

81; Bosworth, P o l i c y  Making, i n  THE 50 STATES pp. 324-25; 
Wi l lbe rn ,  Pe rsonne l  and Money, i n  THE 50 STATES pp. 391-92; 
HAWAII STUDIES p. 55; ILLINOIS CON CON pp. 169-70. 



r e f l e c t s  p u b l i c  p o l i c y  p r i o r i t i e s  and g o a l s ,  v e s t i n g  t h e  

r e s p o n s i b i l i t y  f o r  p r e p a r a t i o n  and c o n t r o l  o f  t h e  budget  

i n  t h e  governor  s i g n i f i c a n t l y  expands t h s  gove rno r ' s  r o l e  

a s  p o l i c y  leader .=/  One a u t h o r i t y  w r i t e s :  

[Allmost u n i v e r s a l  among t h e  s t a t e s ,  
[ t h e  e x e c u t i v e  budget]  has g iven  t h e  
governor t h e  oppo r tun i t y  t o  t a k e  t h e  
i n i t i a t i v e  i n  t h e  m o s t  encompassing 
se t  of p o l i c y  d e c i s i o n s  t h a t  a  l e g i s -  
l a t i v e  s e s s i o n  makes. Budget d e c i s i o n s  
a r e ,  on a  more g e n e r a l  l e v e l ,  d e c i s i o n s  
. . . on t h e  g e n e r a l  s c a l e  o f  s t a t e  
a c t i v i t y . 4 8 /  - 

The budget  sequence e n t a i l s  t h e  p r e p a r a t i o n  o f  

budget  r e q u e s t s ,  t h e  review of  t h e s e  r e q u e s t s ,  t h e  formula- 

t i o n  o f  t h e  proposed budget  by e i t h e r  t h e  e x e c u t i v e  o r  t h e  

l e g i s l a t u r e ,  and review of t h e  budget  -- a l l  l e a d i n g  t o  t h e  

enactment of  a p p r o p r i a t i o n  b i l l s  by t h e  l e g i s l a t u r e  Two types  

of  c o n s t i t u t i o n a l  p r o v i s i o n s  shape t h e  g o v e r n o r ' s  r o l e  w i th  

r e s p e c t  t o  t h e  budget: t hose  f i x i n g  r e s p o n s i b i l i t y  f o r  

p r e p a r a t i o n  o f  a  proposed budget  and t h o s e  v e s t i n g  c o n t r o l  

ove r  t h e  f i n a l  budget .  I n  a d d i t i o n  t o  add re s s ing  t h e s e  t w o  

- 47 /  R ichards ,  Half o f  Our Century ,  i n  THE 50 STATES p. 80. 
V i r t u a l l y  a l l  s t a t e  c o n s t i t u t i o n s  g i v e  r e s p o n s i b i l i t y  f o r  
f i s c a l  management t o  t h e  l e g i s l a t u r e ,  e i t h e r  e x p l i c i t l y  
( e . g . ,  ARK. CONST. a r t .  X V I ,  § 2 ;  COLO. CONST. a r t .  X ,  
§ 2 ;  N . D .  CONST. a r t .  X I ,  § §  174,  176,  181) o r  i m p l i c i t l y  
by s i l e n c e  ( e . g . ,  ALAS CONST. a r t .  I X ,  S 13;  FLA. CONST. 
a r t .  V I I ,  S 1; O H I O  CONST. a r t .  X I I ,  § 5 ( p r o v i s i o n s  al low- 
i n g  f o r  t a x a t i o n  o r  expend i tu r e s  on ly  "pursuan t  t o  l a w " ) ) .  
D e t a i l e d  c o n s t i t u t i o n a l  p r o v i s i o n s  on budget  procedure  and 
o r g a n i z a t i o n  preempt l e g i s l a t i v e  a u t h o r i t y  i n  t h i s  a r e a  
and res t r ic t  l e g i s l a t i v e  d i s c r e t i o n .  

481 Bosworth, P o l i c y  Making, i n  THE 50 STATES p.  324. 



major areas, the Convention may also wish to address 

certain matters related to the budget calendar. 

i) Budget preparation. The Convention 

has four alternatives with respect to vesting responsibility 

for preparation of the budget: (1) the governor can be 

given sole responsibility; (2) the governor can share the 

responsibility with an executive agency; (3) the governor 

can share the responsibility with the legislature; or 

(4) the governor can prepare the budget as a member of a 

group of other elected officials or members of the 
4 9 /  - 

legislature. 

As noted above, the modern trend is to assign 

budget preparation to the governor. The governor formu- 

lates the budget in 43 states and Puerto Rico. Executive 

budget preparation permits the governor to identify state 

needs and resources systematically and comprehensively. The 
50/ - 

Model State Constitution provision exemplifies the trend. 

49/ These alternatives derive from an index of sovernors' - 
budget powers set out in Schlesigner, A comparison of the 
Relative Positions of Governors, in THE AMERICAN GOVERNOR 
pp. 146-47. 

50/ MODEL CONST. art. VII, § 7.02 provides: - 
The governor shall submit to the legis- 
lature, at a time fixed by law, a bud- 
get estimate for the next fiscal year 
setting forth all proposed expenditures 
and anticipated income of all departments 
and agencies of the state, as well as a 
general appropriation bill to authorize 
the proposed expenditures and a bill or 
bills covering recommendations in the 
budget for new or additional revenues. 



The second a l t e r n a t i v e  i n v o l v e s  an  independent  

agency w i t h  e x p e r t  s t a f f  t o  a d v i s e  t h e  governor  and t o  

have c o n t i n u i n g  r e s p o n s i b i l i t y  f o r  p r e p a r a t i o n  o f  t h e  

budget .  A governor  w i th  s o l e  r e s p o n s i b i l i t y  f o r  p repara -  

t i o n  o f  t h e  budget  would a p p o i n t  h i s  own budget  s t a f f . % /  

C r e a t i n g  a s p e c i a l  s t a f f  agency may have t h e  d i s advan t age  

o f  weakening t h e  g o v e r n o r ' s  c o n t r o l  over  t h e  budge t ,  and 

t he r eby  s t r e n g t h e n i n g  o t h e r  government a g e n c i e s  and t h e  

l e g i s l a t u r e  a t  h i s  expense.  T h i s  would be  e s p e c i a l l y  

5 2 /  Only l i k e l y  i f  t h e  head of  t h i s  agency were e l ec t ed . -  

i n  M i s s i s s i p p i  and South C a r o l i n a  does t h e  governor  s h a r e  

r e s p o n s i b i l i t y  f o r  p r e p a r a t i o n  o f  t h e  budget  w i t h  ano the r  

5 3/ agency. - 

L e g i s l a t i v e  p r e p a r a t i o n  o f  t h e  budget  has  h i s -  

t o r i c a l  p r eceden t  i n  most states.  Departments and agenc i e s  

would make up t h e i r  r e q u e s t s  f o r  a p p r o p r i a t i o n s  w i t h o u t  

c o n s u l t i n g  one ano the r  and submit  them t o  t h e  l e g i s l a t u r e ,  

- 51/ Bosworth, P o l i c y  Making, i n  THE 50 STATES p. 325. 

521 Sharkansky,  Aqency Requests ,  G u b e r n a t o r i a l  

- 53/ Counci l  o f  S t a t e  Governments, BOOK OF THE STATES 
1976-77 pp. 124.-27 (1976) [ h e r e i n a f t e r  c i t e d  a s  BOOK OF 
THE STATES] . 



whose members would a l s o  i n t r o d u c e  t h e i r  own s p e c i a l  

a p p r o p r i a t i o n  measures.  The l e g i s l a t u r e  would t h e n  

c o n s i d e r  t h e  r e q u e s t s  one  a f t e r  a n o t h e r ,  w i t h  l i t t l e  
54/ - 

r e g a r d  f o r  any r e l a t i o n s h i p s  among t h e  r e q u e s t s .  

T h i s  p r o c e d u r e  l e d  t o  p u b l i c  and l e g i s l a t i v e  c o n f u s i o n  

i n  d e t e r m i n i n g  t h e  t o t a l  c o s t  o f  government and h i n d e r e d  
55/ - 

t h e  development  o f  comprehensive f i s c a l  p l a n n i n g .  With 

t h e  f e d e r a l  p r a c t i c e  a s  a  g u i d e ,  most s t a t e s  have  s h i f t e d  - - 

56/ - 
budge t  p r e p a r a t i o n  a u t h o r i t y  t o  t h e i r  g o v e r n o r s ,  and 

p e r m i t  t h e  governor  g r e a t  l a t i t u d e  i n  c a r r y i n g  o u t  t h a t  

f u n c t i o n .  

ii) C o n t r o l  o f  t h e  budge t  by t h e  

e x e c u t i v e  b ranch .  The C o n s t i t u t i o n  may i n c l u d e  p r o v i s i o n s  

t h a t  c o n t r o l  t h e  u s e  of a p p r o p r i a t e d  money a f t e r  submiss ion  
57/ - 

o f  t h e  budge t .  One r e q u i r e s  t h e  governor  t o  submi t  a  

g e n e r a l  a p p r o p r i a t i o n  b i l l  t o  a u t h o r i z e  t h e  e x p e n d i t u r e s  

54/ R i c h a r d s ,  Half, inTHE 50 STATES p. 80; 
K l l b e r n ,  P e r s o n n e l  and Money, i n  THE 50 STATES pp. 391-92. 

55/ HAWAII STUDIES p .  55. - 
56/ F e d e r a l  Budget and Account ing  A c t ,  c o d i f i e d  i n  31  U.S.C. - 
ch. 1 (1970) a s  amended (Supp. V ,  1 9 7 5 ) .  - 
57/ The i t e m  v e t o  i s  a l s o  a  means t o  i n c r e a s e  t h e  g o v e r n o r ' s  - 
c o n t r o l  of  t h e  budge t .  See  S I1 (A)  (1) ( b )  above. - 



proposed by the budget along with a bill or bills 

covering recommendations in the budget for new or ad- 

ditional revenues.58/ This kind of provision, found in 

most new and revised state constitutions, including the 

Puerto Rico constitution, makes the governor responsible 

not only for preparing a budget but also for preparing 

a recommendation for financing it. 

The Constitution can also prohibit action on 

appropriation bills originated by the legislature prior to 

- 58/ P.R. CONST. art. Iv, 5 4 :  

[The Governor] shall present to 
the Legislative Assembly, at the 
beginning of each regular session, 
. . . a report concerning the state 
of the Treasury of Puerto Rico and 
the proposed expenditures for the 
ensuing fiscal year. Said report 
shall contain the information neces- 
sary for the formulation of a program 
of legislation. 

ALAS. CONST. art. IX, 5 12: 

The governor shall submit to the 
legislature, at a time fixed by law, 
a budget for the next fiscal year 
setting forth all proposed expendi- 
tures and anticipated income of all 
departments, offices, and agencies 
of the State. The governor, at the 
same time, shall submit a general 
appropriation bill to authorize the 
proposed expenditures and a {bill or 
bills covering recommendations in the 
budget for new or additional revenues. 

The Model State Constitution has a similar provision. 
MODEL CONST. art. VII, 5 7.02. 



pas sage  of  a  g e n e r a l  a p p r o p r i a t i o n s  b i l l  e i t h e r  i n  t h e  form 

proposed by t h e  governor  t o  implement h i s  e x e c u t i v e  budget  

o r  a s  amended by t h e  l e g i s l a t u r e . -  ''I T h i s  unusual  k i n d  

o f  c l a u s e  encourages  t h e  l e g i s l a t u r e  t o  a c t  promptly on t h e  

g o v e r n o r ' s  r e q u e s t s .  I t  a l s o  c o n t r i b u t e s  t o  an  i n t e g r a t e d  

f i n a n c i a l  s t r u c t u r e  by r e q u i r i n g  t h e  l e g i s l a t u r e  t o  review 

f i s c a l  matters a s  a  whole b e f o r e  t u r n i n g  t o  s p e c i a l  programs. 

iii) Annual vs .  b i e n n i a l  budget .  The 

Convention must a l s o  c o n s i d e r  what t e r m  t h e  budget  w i l l  

cover .  Two common sys tems a r e  t h e  annua l  budget ,  which 

r e q u i r e s  p r e p a r i n g  and e n a c t i n g  a budget  f o r  each f i s c a l  

y e a r ,  and t h e  b i e n n i a l  budget ,  which r e q u i r e s  p r e p a r i n g  

- 59/ ~ . g . ,  HAWAII CONST. a r t .  VI ,  s 5: 

[Nlo a p p r o p r i a t i o n  b i l l ,  excep t  b i l l s  
recommended by t h e  governor  f o r  i m -  
med ia te  passage ,  o r  t o  cove r  t h e  
expenses  o f  t h e  l e g i s l a t u r e ,  s h a l l  
be  passed  on f i n a l  r e a d i n g  u n t i l  t h e  
b i l l  a u t h o r i z i n g  o p e r a t i n g  expendi-  
t u r e s  f o r  t h e  ensu ing  f i s c a l  biennium, 
t o  be known a s  t h e  g e n e r a l  app rop r i a -  
t i o n s  b i l l ,  s h a l l  have been t r a n s m i t t e d  
t o  t h e  governor .  

E i g h t  o t h e r  s t a t e  c o n s t i t u t i o n s  i n c l u d e  s i m i l a r  p r o v i s i o n s :  
Arkansas ,  C a l i f o r n i a ,  Maryland, Massachuse t t s ,  Michigan, 
Mi s sou r i ,  N e w  York and West V i r g i n i a .  



GO/ - 
a  budget f o r  a two-year p e r i o d .  

The annua l  budget  i n c r e a s e s  t h e  f l e x i b i l i t y  o f  

government t o  meet i t s  needs.  A y e a r l y  budget-making 

p r o c e s s  a l s o  r e q u i r e s  i nc r ea sed  i n t e r a c t i o n  between t h e  

e x e c u t i v e  and l e g i s l a t i v e  branches ,  which may l e a d  t o  

more d e f i n i t e  and c l e a r l y  s t a t e d  governmental p o l i c i e s .  

The b i e n n i a l  budge t ,  on t h e  o t h e r  hand, reduces  t h e  t i m e  

and l a b o r  s p e n t  i n  p r epa r ing  t h e  budget  and,  more i m p o r t a n t l y ,  

encourages long-term p lann ing .  

The Convention may s e l e c t  a  hybr id  of  t h e  t w o  

approaches .  A b i e n n i a l  budget  can be s u b j e c t  t o  annual  

review upon r e q u e s t  of t h e  governor ,  o r  t h e  C o n s t i t u t i o n  

can r e q u i r e  t h e  governor t o  submit  a  budget cover ing  a 

two-year f i s c a l  pe r iod  wh i l e  r e s t r i c t i n g  t h e  l e g i s l a t u r e  

t o  a p p r o p r i a t i n g  funds f o r  one f i s c a l  y e a r  a t  a  t i m e .  

These approaches seek a  compromise between t h e  need f o r  

long-range p lann ing  and t h e  need f o r  f l e x i b i l i t y  t o  meet 

p r e s s i n g  needs.  

I n  a l l  l i k e l i h o o d ,  t h e  Convent ion 's  cho i ce  

w i t h  r e s p e c t  t o  t h e s e  a l t e r n a t i v e s  w i l l  depend on i t s  

60,' Under e i t h e r  approach it i s  neces sa ry  t o  f i x  t h e  d a t e  - 
t h e  f i s c a l  y e a r  beg ins  and t h e  d a t e  f o r  submission of  t h e  
budget f o r  app rova l .  Although a  few c o n s t i t u t i o n s  s p e c i f y  
t h e  d a t e s ,  most s t a t e s  set  them by s t a t u t e .  HAWAII STUDIES 
pp. 5 8 ,  119-21. A newly e l e c t e d  governor  who must p r e s e n t  
a  budget  t o  t h e  l e g i s l a t u r e  w i t h i n  a  few weeks of  t a k i n g  
o f f i c e  f a c e s  a  s e r i o u s  problem. Allowing t h e  governor-  
e l e c t  t o  appo in t  budget  a d v i s e r s  who can s t a r t  work s e v e r a l  
weeks b e f o r e  t h e  i naugu ra t i on  h e l p s  s o l v e  t h e  problem, a s  
does a l lowing  t h e  gove rno r - e l ec t  t o  c a l l  budget  hea r ings  
dur ing  t h e  sane  p e r i o d .  Bosworth, Po l i cy  Making, i n  THE 
50 STATES p. 325.  



d e c i s i o n  on t h e  t iming  of  l e g i s l a t i v e  s e s s i o n s .  S t a t e s  

wi th  annual  l e g i s l a t i v e  s e s s i o n s  t y p i c a l l y  use  an annual  

budget ,  and s t a t e s  w i th  b i e n n i a l  l e g i s l a t i v e  s e s s i o n s  

61/ t y p i c a l l y  use  a  b i e n n i a l  budget.- 

C )  Annual add re s s  

The C o n s t i t u t i o n  can r e q u i r e  t h e  governor t o  

speak t o  t h e  l e g i s l a t u r e  a t  t h e  beginning of each r e g u l a r  

s e s s i o n  on t h e  a f f a i r s  o f  t h e  Commonwealth and p r e s e n t  h i s  

recommendations f o r  l e g i s l a t i v e  a c t i o n .  The governor a l s o  

may be  permi t ted  t o  add re s s  t h e  l e g i s l a t u r e  a t  o t h e r  t imes.  

Such a  p rov i s ion ,  l i k e  t h e  v e t o  power, d i r e c t l y  invo lves  

t h e  governor i n  t h e  l e g i s l a t i v e  p rocess .  

A l l  50 s t a t e  c o n s t i t u t i o n s  and t h e  Pue r to  Rico 

c o n s t i t u t i o n  c o n t a i n  a  p rov i s ion  f o r  a  gove rno r ' s  annual  

add re s s  t o  t h e  l e g i s l a t u r e .  I n  p r a c t i c e ,  m o s t  governors  

suppor t  recommendations f o r  a p p r o r i a t e  l e g i s l a t i v e  a c t i o n  

w i t h  d r a f t s  o f  b i l l s  embodying proposed p o l i c i e s .  The Model 

S t a t e  Cons t i tu t ion-  62 /  and some newer s t a t e  c o n s t i t u t i o n s  

6 1/ - Twenty-nine s t a t e s ,  Pue r to  Rico and t h e  f e d e r a l  govern- 

ment p r e s e n t l y  have an annual  budget.  E.g.,  Alaska,  Con- 
n e c t i c u t ,  New J e r s e y  and New York. BOOKF THE STATES 
pp. 124-27; 31 U.S.C. ch. 1, 11 (1976).  Many of  t h e  29 
s t a t e s ,  fo l lowing  t h e  t r e n d  t o  annual  l e g i s l a t i v e  s e s s i o n s ,  
have adopted t h e  annual  budget  system s i n c e  1950. HAWAII  
STUDIES p. 56. Twenty-one s t a t e s  use  a  b i e n n i a l  budget.  
BOOK O F  THE STATES pp. 124-27. 

62/ MODEL CONST. a r t .  V ,  § 5.03.  



a l s o  p r o v i d e  f o r  d e l i v e r y  o f  messages  by t h e  governor  a t  

6 3 /  t i m e s  o t h e r  t h a n  t h e  open ing  o f  t h e  l e g i s l a t i v e  s e s s i o n . -  

3 .  Powers t h a t  a f f e c t  t h e  j u d i c i a l  p r o c e s s  

Two t y p e s  of  powers t h a t  t h e  C o n s t i t u t i o n  c a n  

v e s t  i n  t h e  e x e c u t i v e  b r a n c h  a f f e c t  t h e  j u d i c i a l  p r o c e s s :  

t h e  appo in tmen t  power and  t h e  clemency power. 

a )  Appointment  power 

E i g h t  s t a t e  c o n s t i t u t i o n s  g i v e  t h e  governor  

t h e  power t o  make j u d i c i a l  appo in tmen t s .  T h i s  i s  s i m i l a r  

t o  t h e  power of  appo in tmen t  g i v e n  t h e  P r e s i d e n t  by t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  A d i s c u s s i o n  o f  a l t e r n a t i v e  

methods of  s e l e c t i n g  of  judges  i s  c o n t a i n e d  i n  B r i e f i n g  

P a p e r  No. 4:  The J u d i c i a l  Branch o f  Government. 

b)  Clemency power 

N e a r l y  a l l  s t a te  c o n s t i t u t i o n s  make p r o v i s i o n  

f o r  pardon o f  p e r s o n s  c o n v i c t e d  of c r i m i n a l  o f f e n s e s .  

The p r i n c i p a l  i s s u e  r a i s e d  by e x e c u t i v e  clemency i s  

w h e t h e r  t h i s  power s h o u l d  b e  v e s t e d  i n  t h e  g o v e r n o r  a l o n e ,  

6 3/ - E.g., M I C H .  CONST. a r t .  V ,  5 17:  

The governor  s h a l l  communicate by 
message t o  t h e  l e g i s l a t u r e  a t  t h e  
b e g i n n i n g  o f  e a c h  s e s s i o n  and  may 
a t  o t h e r  t i m e s  p r e s e n t  t o  t h e  
l e g i s l a t u r e  i n f o r m a t i o n  as t o  t h e  
a f f a i r s  o f  t h e  s t a te  and recommend 
measures  h e  c o n s i d e r s  n e c e s s a r y  or 
d e s i r a b l e .  

Twenty-seven s ta tes  p r o v i d e  f o r  g o v e r n o r ' s  messages from 
t i m e  t o  t i m e .  E . g . ,  HAWAII CONST. a r t .  IV, § 5;  N.J. CONST. 

7 

a r t .  V ,  § 1, 11 1 2 .  



s h a r e d  w i t h  o t h e r  boards  o r  agenc i e s  o r  d e l e g a t e d  com- 

p l e t e l y  t o  o t h e r  boards  o r  agenc i e s .  The Convention must 

a l s o  d e c i d e  what crimes, i f  any,  shou ld  be  excluded from 

t h e  clemency power. The Convention has  t h e  o p t i o n  of  

a u t h o r i z i n g  t h e  l e g i s l a t u r e  t o  res t r ic t  t h e  g o v e r n o r ' s  

clemency power. I t  can a l s o  empower t h e  l e g i s l a t u r e  t o  

r e g u l a t e  t h e  manner o f  app ly ing  f o r  e x e c u t i v e  clemency. 

F i n a l l y ,  i n  a d d i t i o n  t o  t h e  t r a d i t i o n a l  clemency powers, 

t h e  Convention can g i v e  t h e  governor  t h e  power t o  r e m i t  

f i n e s  and f o r f e i t u r e s .  

Execu t ive  clemency p rov ide s  t h e  governor  w i t h  

t h e  power t o  a l t e r  unduly h a r s h  r e s u l t s  i n  i n d i v i d u a l  

c a s e s .  The g e n e r a l  power t o  pardon may be  e x e r c i s e d  s o  

a s  t o  g r a n t  a b s o l u t e ,  l i m i t e d  (such a s  removal o f  a l e g a l  

d i s a b i l i t y  r e s u l t i n g  from c o n v i c t i o n )  o r  c o n d i t i o n a l  

pardons.  I t  may a l s o  i n c l u d e  a r e p r i e v e  t h a t  pos tpones  

t h e  execu t i on  of  a s e n t e n c e ,  and commutation which pe rmi t s  

t h e  s u b s t i t u t i o n  of  a l i g h t e r  p e n a l t y  f o r  t h e  one g iven  by 

t h e  c o u r t .  

Most s t a t e  c o n s t i t u t i o n s  ( i n c l u d i n g  r e c e n t l y  

r e v i s e d  ones  such a s  t h o s e  i n  Michigan and Montana) v e s t  

r e s p o n s i b i l i t y  f o r  t h e  clemency d e c i s i o n  s o l e l y  i n  t h e  



64' The Model S t a t e  C o n s t i t u t i o n  t a k e s  ano ther  governor.  - 

view: 

[ I ] n  a d d i t i o n  t o  l e g a l  and 
p o l i t i c a l  c o n s i d e r a t i o n s ,  t h e  
g r a n t i n g  of  pardons i n v o l v e s  com- 
p l e x  judgments o f  a  c o r r e c t i o n a l  
and b e h a v i o r a l  n a t u r e  and c h i e f  
e x e c u t i v e s  a r e  n e i t h e r  t r a i n e d  t o  
e x e r c i s e  such judgment nor  can t hey  
be  expec ted  t o  have any s p e c i a l  i n t e r -  
es t  i n  do ing  so .  Hence, t h i s  Model 
e x p r e s s e s  t h e  view t h a t  a  s t a t e  c o n s t i -  
t u t i o n  shou ld  l e a v e  t h e  m a t t e r  t o  l e g i s -  
l a t i v e  development. While r ecogn iz ing  
clemency powers t o  b e  e x e c u t i v e  i n  
n a t u r e ,  t h e  s e c t i o n  pe rmi t s  t h e  governor 
t o  d e l e g a t e  them " s u b j e c t  t o  such pro- 
cedures  a s  may be p r e s c r i b e d  by law." 
Th i s  w i l l  l e a v e  room f o r  t h e  c r e a t i o n  
o f  such e x p e r t  o r  p r o f e s s i o n a l  boards  
o r  agenc i e s  t o  d e a l  w i t h  m a t t e r s  of 
clemency a s  may be  appropr ia te .= /  

- 64/  E.g. ,  MICH. CONST. a r t .  V ,  5 1 4 :  MONT. CONST. a r t .  V I ,  - 
S 1 2 ;  ALAS. CONST. a r t .  111, S 2 1 :  

S u b j e c t  t o  p rocedure  p r e s c r i b e d  by 
law, t h e  governor  may g r a n t  pardons ,  
commutations, and r e p r i e v e s ,  and may 
suspend and r e m i t  f i n e s  and f o r f e i t u r e s .  
Th i s  Power s h a l l  n o t  ex tend  t o  impeachment. 

65/ - 
MODEL CONST. a r t .  V,  5 5 . 0 5  (Comment), p. 70 .  The Model 

S t a t e  C o n s t i t u t i o n  p r o v i s i o n  on clemency s t a t e s :  

The Governor s h a l l  have power t o  
g r a n t  r e p r i e v e s ,  commutations and 
pardons ,  a f t e r  c o n v i c t i o n ,  f o r  a l l  
o f f e n s e s  and may d e l e g a t e  such powers, 
s u b j e c t  t o  such procedures  a s  may be 
p r e s c r i b e d .  by law. 

MODEL CONST. a r t .  V ,  5 5.05. 



A middle ground, adopted by about 15 states, is for the 

governor to share the clemency power with a board of pardons 

66/ or executive council.- 

The Convention can exclude specific crimes from 

any exercise of executive clemency. For example, a majority 

67/ of states exclude cases involving impeachment.- 

A few states allow the legislature to restrict 

the governor's clemency power by law. The legislature 

regulates the manner of applying for clemency in about one- 

6 8/ half the states.- 

4. Administrative powers 

The most important powers that the Constitution 

can assign to the executive branch, other than those di- 

rectly affecting the other branches of government, con- 

cern the administration of the Commonwealth's business. 

State constitutions typically distinguish between policy- 

making employees (the few supervisory officials in each 

government department) and ministerial employees (the rest 

of those employed by the department). The principal 

decisions for the Convention in this area involve the 

definition of policy-making employees and,provisions for 

- 66/ Q., N.D. CONST. art. 1 1 1  5 76; TEX. CONST. art. IV, 
5 11. 

- 67/ Such provisions appear at ALAS. CONST. art. I 1 1  S 21; 
MICH. CONST. art. V, 5 14; N.J. CONST. art. V, 5 2, 11 2; ' 

TEX. CONST. art. IV, 5 11. 

- 68/ E.g., ALAS. CONST. art. 111. 5 21; CAI,. CONST. art. V, - 
S 8; HAWAII CONST. art. IV, 5 5. 



the appointment and removal of those employees and 

non-policy-making employees. 

a) Appointment and removal of policy- 
-~ . 

making employees 2/ 

The Convention has a number of alternatives with 

respect to the definition of policy-making employees. One 

possible definition, recommended by simplicity, would in- 

clude only heads of Commonwealth agencies and departments. 

Another definition might extend the covered group to in- 

clude the principal deputy in each agency. A third alter- 

native is to let the legislature apply the definition 

separately to each agency as individual circumstances 

warrant. Once this classification is defined, all 

other government employees are grouped as ministerial 

employees. This division of executive branch employees 

permits application of different policies with respect to 

appointment and removal of the two groups. The advantages 

and utility of this categorization depend upon the parti- 

cular appointment and removal powers vested in the governor. 

i) gpointment. The alternatives avail- 

able to the Convention are to: (1) vest in the governor 

the power to appoint all non-elective policy-making 

employees without limitation; (2) provide for a power of 

- 69' The extent of this power will vary depending on the 
Convention's decisions as to which executive offices to 
make appointive and which to make elective. See S I1 (B) (2) (b) - 
be low. 



appointment from s p e c i f i e d  l i s ts  o r  poo l s  of q u a l i f i e d  

persons ;  ( 3 )  prov ide  a l i m i t e d  o r  un l imi t ed  power o f  

appointment s u b j e c t  t o  app rova l  of t h e  l e g i s l a t u r e  o r  

some o t h e r  body; ( 4 )  v e s t  t h e  power o f  appointment i n  

some person o r  body o t h e r  t han  t h e  governor ,  e i t h e r  w i t h  

o r  w i thou t  l i m i t a t i o n s ;  o r  (5 )  l e a v e  t h e  enactment of 

s t a n d a r d s  w i th  r e s p e c t  t o  q u a l i f i c a t i o n s  o r  e l i g i b i l i t y  

o f  e x e c u t i v e  branch o f f i c i a l s  t o  t h e  l e g i s l a t u r e .  

Suppor te r s  of t h e  f i r s t  a l t e r n a t i v e  b e l i e v e  t h a t  

t h e  power of  t h e  governor t o  appo in t  and remove t h o s e  

persons  who w i l l  have primary r e s p o n s i b i l i t y  f o r  c a r r y i n g  

o u t  e x e c u t i v e  p o l i c i e s  h e l p s  ach i eve  e f f e c t i v e  c o n t r o l  of  

70/ The Model S t a t e  C o n s t i t u t i o n  t h e  e x e c u t i v e  depar tment .  - 
chooses  t h i s  a l t e r n a t i v e  and prov ides :  "The Governor s h a l l  

a p p o i n t  and may remove t h e  heads of  a l l  a d m i n i s t r a t i v e  

7 I/ depar tments .  "- 

T h e  second a l t e r n a t i v e  arises o u t  of expe r i ence  

w i t h  vo lun t a ry  l i m i t a t i o n s  imposed by governors ,  u s u a l l y  

w i t h  r e s p e c t  t o  j u d i c i a l  appointments.  Under t h i s  t ype  of 

system, t h e  governor  may appo in t  w i thou t  l e g i s l a t i v e  approva l  

from a l i s t  of  q u a l i f i e d  cand ida t e s  submi t ted  by some 

- 70 /  S c h l e s i n g e r ,  A Comparison o f  t h e  R e l a t i v e  P o s i t i o n s  of 
Governors,  i n  THE AMERICAN GOVERNOR pp. 1 4 4 - 4 6 ;  Wi l lbe rn ,  
Admin i s t r a t i ve  Organ i za t i on ,  i n  THE 50 STATES p. 359.  

z/ MODEL CONST. a r t .  V, § 5 . 0 7 .  



72/ Supporters argue that this professional or other group.- 

reduces the number of appointments of unqualified persons 

and eases the pressure on the governor to make "political" 

appointments." No state constitutions provide for this 

type of system. 

The third alternative, requiring the advice and 

consent of one or both houses of the legislature, provides 

a forum for examination of a candidate's credentials by the 

public as a safeguard against the appointment of incom- 

petent persons. The principal arguments advanced in op- 

position to such legislative confirmation are: (1) the 

governor's political responsibility for his program pro- 

vides a sufficient incentive to appoint qualified persons; 

(2) the legislature has other means to guard against the 

possible harm caused by incompetent appointments; (3) the 

necessity of confirmation may compel the governor to make 

undesirable concessions in order to obtain confirmation; 

(4) the requirement may hamper the governor in attracting 

able personnel to administer his programs and policies; and 

(5) the requirement can lead to the appointment on "political 

73/ acceptability" grounds rather than on merit.- 

- 72/ A variation of this alternative allows gubernatorial 
appointment subject to review, but not approval, of the 
legislature or an expert group. Although the governor re- 
tains final appointive control, the review process helps 
expose any unqualified appointees. 

- 73/ HAWAII STUDIES p .  33. Advice by and with the consent 
of the legislature raises the problem of whether to vest 
this power in one or both houses of the Commonwealth legis- 
lature. This problem is discussed in BRIEFING PAPER NO. 3: 
THE LEGISLATIVE BRANCH OF GOVERNMENT § I I ( A ) ( 2 ) .  



Most s t a t e s  f o l l o w  t h i s  a l t e r n a t i v e ,  however, and 

p rov ide  f o r  appointment  by t h e  governor  s u b j e c t  t o  t h e  a d v i c e  

and consen t  o f  one house of  t h e  l eg i s l a t u r e . 74 /  The r e c e n t l y  

r e v i s e d  Michigan c o n s t i t u t i o n  h a s  a  p r o v i s i o n  on con- 

f i r m a t i o n  t h a t  r e q u i r e s  a d v i c e  and consen t  f o r  appointments  

bu t  d e f i n e s  a d v i c e  and consen t  i n  a  way t h a t  i n c r e a s e s  

g u b e r n a t o r i a l  appointment  power: 

Appointment by and w i t h  t h e  a d v i c e  and 
consen t  o f  t h e  s e n a t e  when used i n  t h i s  
c o n s t i t u t i o n  o r  l a w s  i n  e f f e c t  o r  here-  
a f t e r  enac t ed  means appointment  s u b j e c t  
t o  d i s a p p r o v a l  by a m a j o r i t y  v o t e  of  t h e  
members e l e c t e d  t o  and s e r v i n g  i n  t h e  
s e n a t e  i f  such a c t i o n  i s  taken  w i t h i n  
60 s e s s i o n  days a f t e r  t h e  d a t e  o f  such 
appointment .  Any appointment  n o t  d i s -  
approved w i t h i n  such p e r i o d  s h a l l  s t a n d  
confirmed.  - 75/ 

Th i s  p r o v i s i o n  ha s  t h e  advantages  of  promoting economy (as -  

suming t h e  m a j o r i t y  o f  appointments  i s  approved wi thou t  

s i g n i f i c a n t  d e b a t e )  and a l l owing  appointments  when t h e  

- 74 /  Upper house: HAWAII CONST. a r t .  IV, S 6;  MONT. CONST. 
a r t .  V I ,  S 8 ;  N . J .  CONST. a r t .  V,  S 4 ,  11 2 .  Lower 
house: ALAS. CONST. a r t .  I ,  S 25;  VA. CONST. a r t .  V,  10: 

Except  a s  may be  o t h e r w i s e  p rov ided  i n  
t h i s  C o n s t i t u t i o n ,  t h e  Governor s h a l l  
a p p o i n t  each  o f f i c e r  s e r v i n g  as t h e  head 
of  an a d m i n i s t r a t i v e  depar tment  o r  d i v i s i o n  
of  t h e  e x e c u t i v e  branch o f  t h e  government, 
s u b j e c t  t o  such con f i rma t ion  a s  t h e  Genera l  
Assembly may p r e s c r i b e .  Each o f f i c e r  ap- 
p o i n t e d  by t h e  Governor pu r suan t  t o  t h i s  
s e c t i o n  s h a l l  have such  p r o f e s s i o n a l  q u a l i -  
f i c a t i o n s  a s  may be p r e s c r i b e d  by l a w  and 
s h a l l  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  Governor. 

- "I M I C H .  CONST. a r t .  V, S 6 .  



legislature is not in session.76/ On the other hand, it 

is a relatively untested approach. 

The fourth alternative would vest all or some 

part of the power of appointment in a body other than the 

governor. The legislature could make the appointments, or 

a board made up of legislators, judges or respected 

members of the community could do so. This might promote 

the non-partisan appointment of qualified persons to key 

posts within their fields of expertise. On the other 

hand, it could result in the simultaneous placement of 

persons with conflicting ideas or personalities in positions 

of authority, causing clashes with the governor and contro- 

versy within the executive branch. Perhaps for this reason, 

no state appoints high-ranking executive officials in this 

manner. 

ii) Removal. In the United States at 

the state level, the power to remove officials generally 

does not inhere in the right to appoint.77/ Therefore, 

- 76/ The Puerto Rico constitution has a special provision 
for appointments made while the legislature is not in 
session: 

[The governor] shall have the power 
to make appointments while the Legis- 
lative Assembly is not in session. 
Any such appointments that require the 
advice and consent of the Senate or of 
both houses shall expire at the end of 
the next regular session. 

P.R. CONST. art. IV, 5 4. 

- 77' A. Howard, COMMENTARIES ON THE CONSTITUTION OF VIRGINIA, 
vol. 2, p. 634 (1974). 



t h e  Convent ion  s h o u l d  s p e c i f i c a l l y  p r o v i d e  f o r  a power 

of  removal  i n  t h e  c o n s t i t u t i o n . = /  The a l t e r n a t i v e s  f o r  

t h e  Convent ion  a r e  t o :  (1) have a l l  a p p o i n t e d  o f f i c i a l s  

s e r v e  a t  t h e  g o v e r n o r ' s  p l e a s u r e  p e r m i t t i n g  removal a t  

any t i m e  f o r  any r e a s o n ;  ( 2 )  make some o r  a l l  a p p o i n t i v e  

o f f i c i a l s  s u b j e c t  t o  removal by t h e  governor  w i t h  t h e  

a d v i c e  and c o n s e n t  of  one o r  b o t h  houses  o f  t h e  l e g i s -  

l a t u r e ;  o r  ( 3 )  make removal  dependen t  on some showing of  

cause .  

The f i r s t  a l t e r n a t i v e  i s  s i m p l e  and c o n s i d e r e d  

c r u c i a l  t o  t h e  g o v e r n o r ' s  r o l e  a s  a d m i n i s t r a t i v e ,  program 

and p o l i c y  l e a d e r .  The Model S t a t e  C o n s t i t u t i o n  s u p p o r t s  

t h i s  approach.=/ Another  a u t h o r i t y  s t a t e s  t h e  c a s e  f o r  

an  e x t e n s i v e  removal  power as f o l l o w s :  

The l i m i t e d  removal  power o f  t h e  
governor  i s  one  of t h e  c h i e f  c a u s e s  
of  h i s  i n a b i l i t y  t o  c o n t r o l  s t a t e  
a d m i n i s t r a t i o n .  Lacking any e f f e c t i v e  
means o f  g e t t i n g  r i d  o f  i n e f f i c i e n t  o r  
d i s l o y a l  s u b o r d i n a t e s ,  he  must neces-  
s a r i l y  a c c e p t  t h e i r  h a l f - h e a r t e d  s e r v i c e . 8 0 /  - 

- 78/ Although less  t h a n  one-hal f  o f  t h e  s t a t e  c o n s t i t u t i o n s  
c o n t a i n  removal  p r o v i s i o n s ,  t h e  t r e n d  is for new and r e v i s e d  
c o n s t i t u t i o n s  t o  d e a l  w i t h  removal.  

- 79/ MODEL CONST. a r t .  V. s 5.07. 

- 80/ P u b l i c  A d m i n i s t r a t i o n  S e r v i c e .  CONSTITUTIONAL STUDIES : 

THE EXECUTIVE DEPARTMENT, vol.  2 ,  p. 11 (1955) [ h e r e i n a f t e r  
c i t e d  a s  ALASKA STUDIES]. 



Only a  hand fu l  o f  s t a t e  c o n s t i t u t i o n s ,  however, most of 

them r e c e n t l y  w r i t t e n  o r  r e v i s e d  c o n s t i t u t i o n s ,  g r a n t  t h e  

81/ governor  broad removal powers.- 

A r e l a t e d  p o l i c y  d e c i s i o n  i s  whether  t o  c r e a t e  

e x c e p t i o n s  t o  a  broad power o f  removal.  The s e c r e t a r y  of  

s t a t e  and a t t o r n e y  g e n e r a l  a r e  excep ted  from t h e  New J e r s e y  

p r o v i s i o n ;  once appo in t ed  t h e y  s e r v e  f o r  t h e  f u l l  t e r m  o f  

82/ The Hawaii c o n s t i t u t i o n  r e q u i r e s  t h e  ad- t h e  governor.- 

v i c e  and consen t  of  t h e  s e n a t e  f o r  removal of  t h e  a t t o r n e y  

83' Th i s  k ind  o f  e x c e p t i o n  can  encourage  more g e n e r a l .  - 

c a r e f u l  appointments  by t h e  governor  t o  c e r t a i n  o f f i c e s ,  

and can  reduce  t h e  p o s s i b i l i t y  o f  t h e  governor  p r e s s u r i n g  

t h o s e  o f f i c i a l s  i n t o  compliance w i t h  what t h e y  b e l i e v e  t o  

be  bad p o l i c i e s  by t h r e a t e n i n g  them w i t h  removal from o f f i c e .  

  his a l s o  s u p p l i e s  a check a g a i n s t  e x c e s s i v e  c o n c e n t r a t i o n  o f  

power i n  t h e  governor  and i n c r e a s e s  t h e  independence o f  t h e  

s p e c i f i e d  o f f i c i a l s .  

About 15  o t h e r  s t a t e s  g r a n t  t h e  governor  a  re- 

moval power based upon some showing of  cause .  For  example, 

t h e  I l l i n o i s  c o n s t i t u t i o n  s t a t e s :  

- 81/ The Mis sou r i  c o n s t i t u t i o n  p r o v i d e s  t h a t  " [ a ]  11 a p p o i n t i v e  
o f f i c e r s  may be  removed by t h e  governor  . . . ." MO. CONST. 
a r t .  I V ,  S 17.  The V i r g i n i a  c o n s t i t u t i o n  s t a t e s :  "Each 
o f f i c e r  appo in t ed  by t h e  Governor pu r suan t  t o  t h i s  s e c t i o n  
. . . s h a l l  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  G o v e r n ~ r , " ~  YA. 
CONST. a r t .  V ,  S 10.  The c o n s t i t u t i o n s  o f  Alaska ,  Hawaii,  
Montana and N e w  J e r s e y  a l s o  g r a n t  t h e  governor  broad removal 
powers. ALAS. CONST. a r t .  111, B 25; HAWAII CONST. a r t .  I V ,  
S 6 ;  MONT. CONST. a r t .  V I ,  S 8; N . J .  CONST. a r t .  V ,  S 4 ,  
11 2. 

- 82/ N . J .  CONST. a r t .  V ,  s IV, 1, 3 .  

- 83/ HAWAII CONST. a r t .  I V ,  S 6.  



The Governor may remove f o r  incom- 
p e t e n c e ,  n e g l e c t  o f  d u t y ,  o r  mal- 
f e a s a n c e  i n  o f f i c e  any o f f i c e r  who 
may b e  a p p o i n t e d  by t h e  G o v e r n o r . E /  

Exper ience  h a s  shown t h a t  l i m i t i n g  t h e  g o v e r n o r ' s  removal  

power " f o r  c a u s e  o n l y "  h a s  made i t  v i r t u a l l y  i m p o s s i b l e  f o r  

t h e  governor  t o  remove a  s u b o r d i n a t e  f o r  p o l i c y  d i f f e r e n c e s .  

The remain ing  s t a t e s  do n o t  i n c l u d e  any removal 

p r o v i s i o n  i n  t h e i r  c o n s t i t u t i o n s .  A u t h o r i t y  t o  remove 

policy-making employees from o f f i c e  i n  t h e s e  s t a t e s  d e r i v e s  

from t h e  s t a t u t e s  t h a t  e s t a b l i s h  t h e  v a r i o u s  o f f i c e s  and 

d e p a r t m e n t s ,  and p r o v i s i o n s  v a r y  widely  from s t a t e  t o  s t a t e  

and from depar tment  t o  depar tment .  The f a i l u r e  e x p r e s s l y  

t o  p r o v i d e  f o r  removal a u t h o r i t y  can  l e a d  t o  e x t e n s i v e  liti- 

g a t i o n  and i n e v i t a b l e  u n c e r t a i n t y  r e g a r d i n g  t h e  g o v e r n o r ' s  

a u t h o r i t y  o v e r  t h e  e x e c u t i v e  branch.  

b )  Appointment and removal o f  
m i n i s t e r i a l  employees 

The Convention h a s  f o u r  a l t e r n a t i v e s  w i t h  r e s p e c t  

t o  a  c o n s t i t u t i o n a l  p r o v i s i o n  w i t h  r e s p e c t  t o  m i n i s t e r i a l  

employees. I t  can :  (1) i n c l u d e  b a s i c  c i v i l  s e r v i c e  p r o v i -  

s i o n s ;  ( 2 )  r e q u i r e  t h e  l e g i s l a t u r e  to  create a c e n t r a l  

p e r s o n n e l  system; ( 3 )  a u t h o r i z e  t h e  l e g i s l a t u r e  t o  c r e a t e  

a c e n t r a l  p e r s o n n e l  sys tem;  o r  ( 4 )  omi t  any r e f e r e n c e  t o  

m i n i s t e r i a l  employees. 

- 84/ ILL. CONST. a r t .  V ,  s 10. 



Expe r t s  have t r a d i t i o n a l l y  urged t h e  c r e a t i o n  

85/ of  c e n t r a l  pe r sonne l  agenc i e s  f o r  government employees.- 

While t h e  l e g i s l a t u r e  c l e a r l y  ha s  t h e  a u t h o r i t y  t o  do s o  

w i thou t  s p e c i f i c  c o n s t i t u t i o n a l  a u t h o r i z a t i o n ,  approximate ly  

one- four th  o f  t h e  states make some p r o v i s i o n  f o r  a  pe r sonne l  

system i n  t h e i r  c o n s t i t u t i o n s .  These range  from g e n e r a l  

86' t o  d e t a i l e d  p r o v i s i o n s ,  a s  d i r e c t i v e s ,  a s  i n  Alaska,- 

i n  ~ i c h i ~ a n . 8 7 ~  N e w e r  c o n s t i t u t i o n s .  i f  t hey  i n c l u d e  a 

t end  t o  i n c l u d e  a  g e n e r a l  one. 

A c i v i l  s e r v i c e  sys tem i s  a  mechanism f o r  o r -  

g a n i z i n g  and r e g u l a t i n g  t h e  government ' s  pe r sonne l  

f u n c t i o n .  I t  p rov ides  r u l e s  and procedures  f o r  s e l e c t i n g  

new employees, managing t h e  advancement o f  e x i s t i n g  

employees and d i s m i s s a l  o r  r e t i r e m e n t .  C a l l e d  " c i v i l  

s e r v i c e "  because  i t  d e a l s  w i t h  c i v i l i a n  ( n o t  m i l i t a r y )  

employees. a  c i v i l  s e r v i c e  pe r sonne l  system a l s o  exc ludes  

p o p u l a r l y  e l e c t e d  o f f i c i a l s  and policy-making ( o r  p o l i t i c a l )  

appo in t ee s .  

C i v i l  s e r v i c e  systems a r e  a s s o c i a t e d  w i th  t h e  

m e r i t  p r i n c i p l e  i n  t h e  United S t a t e s .  The m e r i t  p r i n c i p l e  

r e f e r s  t o  t h e  u se  o f  o b j e c t i v e ,  c o n s i s t e n t  s t a n d a r d s  t o  

- 85/ Wi l lbe rn .  Admin i s t r a t i ve  Organ iza t ion .  i n  THE 50 STATES 
p. 345. 

- 86/  ALAS. CONST. a r t .  X I I ,  S 6:  "The l e g i s l a t u r e  s h a l l  
e s t a b l i s h  a sys tem under which t h e  m e r i t  p r i n c i p l e  w i l l  
govern t h e  employment o f  pe rsons  by t h e  S t a t e . "  

- 87/ MICH. CONST. a r t .  X I ,  s 5 .  

=/ The P u e r t o  Rico c o n s t i t u t i o n ,  f o r  example, does n o t  c o n t a i n  
a  p rov i s ion .  



(1) c l a s s i f y  jobs according t o  t h e i r  d u t i e s  and respons i -  

b i l i t i e s ,  ( 2 )  determine t h e  a b i l i t i e s  of  i n d i v i d u a l  em- 

p loyees ,  and ( 3 )  a s s i g n  i n d i v i d u a l  employees t o  jobs  

commensurate w i th  t h e i r  a b i l i t i e s .  The system r e q u i r e s  

s i m i l a r  t r a i n i n g  and exper ience  f o r  s i m i l a r  jobs and a 

s i n g l e  s a l a r y  f o r  employees who a r e  s i m i l a r l y  s i t u a t e d .  

Advancement t o  h igher  l e v e l  p o s i t i o n s  i s  based on a b i l i t y  

and performance. Under a c i v i l  s e r v i c e  system, employees 

can t y p i c a l l y  be removed on ly  upon a showing t h a t  t h e y  

a r e  unable t o  perform t h e i r  d u t i e s  o r  t h a t  o t h e r  s p e c i f i c  

grounds f o r  removal e x i s t ;  t h e  process  o f  removal i s  f r e -  

quen t ly  complex, l enghty  and unsuccess fu l .  

A c i v i l  s e r v i c e  system devoted t o  m e r i t  and 

based on o b j e c t i v e  s t anda rds  s t r e n g t h e n s  t h e  execu t ive  

branch i n  theory  by ensur ing  t h a t  capable  people  w i l l  

ho ld  government jobs and t h a t  t h e  b e s t  q u a l i f i e d  employees 

w i l l  advance through t h e  ranks .  Sometimes i n  p r a c t i c e ,  

however, c i v i l  s e r v i c e  appoin tees  can become entrenched 

(because o f  t h e  d i f f i c u l t y  o f  f i n d i n g  adequate  grounds 

f o r  t h e i r  removal) and may resist changes i n  execu t ive  

branch policy-making, t h u s  weakening t h e  gove rno r ' s  c o n t r o l  

of t h e  execu t ive  branch. 

The Model S t a t e s  C o n s t i t u t i o n  has  a s e p a r a t e  

a r t i c l e  e n t i t l e d  " C i v i l  Se rv i ce"  t h a t  p rov ides :  



The legislature shall provide for 
the establishment and administration of 
a system of personnel administration in 
the civil service of the state and its 
civil divisions. Appointments and 
promotions shall be based on merit and 
fitness, demonstrated by examination or 
by other evidence of competence.89/ - 

While the Convention might consider a similar constitutional 

provision, unique circumstances in the Northern Mariana Islands 

might argue against a constitutional provision mandating 

strict adherence to the merit principle. A provision that 

allows the legislature to provide by law for the appoint- 

ment and removal of executive employees not otherwise pro- 

vided for in the Constitution would permit greater flexi- 

bility in this area. Such a provision might also define 

the goal of creating a fair and objective personnel system 

without impeding flexibility. 

5. Military and emergency powers 

Every state except Connecticut makes the governor 

commander-in-chief of the armed forces of the state. For 

example, the Virginia constitution provides: 

The Governor shall be commander-in- 
chief of the armed forces of the 
Commonwealth and shall have power to 

- 89/ MODEL CONST. art. X I  S 10.01. The Model also contains 
alternative provisions for a detailed civil service system. 
It includes these as a guide for "jurisdictions where the 
merit system tradition is not strong or where the establish- 
ment of a civil service system is relatively recent. . . ." 
MODEL CONST. art. X I  § 10.01 (Comment), pp. 102-03. 



embody such f o r c e s  t o  r e p e l  invas ion ,  
suppress  i n s u r r e c t i o n ,  and en fo rce  
t h e  execut ion  o f  t h e  laws.90/ - 

Designat ing t h e  governor a s  commander-in-chief subord ina tes  

t h e  m i l i t a r y  t o  c i v i l  power, a s s u r i n g  t h e  u l t i m a t e  accounta- 

b i l i t y  t o  t h e  people of t h e  u s e r  o f  m i l i t a r y  f o r c e .  These 

powers a l s o  provide t h e  governor wi th  t h e  means t o  respond 

9 1/ quick ly  t o  emergencies, d i s a s t e r s  and r i o t s . -  

I f  t h e  governor i s  given m i l i t a r y  powers, t h e  

Convention should cons ide r  t h e  p o s s i b i l i t y  of l i m i t i n g  those  

powers. Because o f  t h e i r  emergency n a t u r e ,  however, only a  

few s t a t e  c o n s t i t u t i o n s  a t t a c h  s p e c i f i c  procedural  and 

f u n c t i o n a l  r e s t r i c t i o n s  t o  t h e  gove rnor ' s  use of t h e  powers. 

The Alaska c o n s t i t u t i o n  a l lows  t h e  governor t o  proclaim 

m a r t i a l  law bu t  provides  t h a t  m a r t i a l  l a w  s h a l l  n o t  con- 

t i n u e  f o r  longer  than twenty days without  t h e  approval  o f  

a  ma jo r i ty  of t h e  members of t h e  l e g i s l a t u r e . -  92/ Three 

s t a t e s  -- Alabama, Kentucky and Vermont -- r e s t r i c t  t h e  

r i g h t  of t h e  governor t o  command t h e  s t a t e ' s  m i l i t a r y  

f o r c e s  i n  person. T h i r t y  s t a t e s  q u a l i f y  t h e  governor ' s  

power t o  command t h e i r  armed f o r c e s  wi th  t h e  c l a u s e ,  

- VA. CONST. a r t .  V ,  g 7. 

- The Pue r to  Rico c o n s t i t u t i o n ,  f o r  example, a l lows  t h e  
governor t o  c a l l  o u t  t h e  m i l i t i a  i n  response t o  "any s e r i o u s  
d i s tu rbance  of t h e  p u b l i c  peace." P .R .  CONST. a r t .  I V ,  5 4.  

92' ALAS. CONST. a r t .  111, 5 20. 



"excep t  when they  s h a l l  be c a l l e d  i n t o  t h e  s e r v i c e  of  t h e  

United S t a t e s .  

The C o n s t i t u t i o n  might g i v e  t h e  governor t h e  

a u t h o r i t y  t o  p rov ide  f o r  t h e  c o n t i n u i t y  o f  government i n  

t h e  c a s e  o f  emergency. For example, t h e  Pue r to  Rico 

c o n s t i t u t i o n  s t a t e s  : 

I n  c a s e  of i nvas ion ,  r e b e l l i o n ,  
epidemic o r  any o t h e r  even t  g i v i n g  
r ise t o  a  s t a t e  o f  emergency, t h e  
Governor may c a l l  t h e  L e g i s l a t i v e  
Assembly t o  m e e t  i n  a  p l a c e  o t h e r  
t h a n  t h e  C a p i t o l  of Pue r to  Rico, 
s u b j e c t  t o  t h e  approva l  o r  d i s app rova l  
of t h e  L e g i s l a t i v e  Asse~ib ly .  Under t h e  
same c o n d i t i o n s ,  t h e  Governor may, 
du r ing  t h e  pe r iod  o f  emergency, o r d e r  
t h e  government, i t s  agenc i e s  and i n s t r u -  
m e n t a l i t i e s  t o  be  moved t empora r i l y  t o  
a  p l a c e  o t h e r  t han  t h e  s e a t  o f  t h e  
government. - 94/ 

The Montana c o n s t i t u t i o n  a u t h o r i z e s  t h e  l e g i s l a t u r e  t o  

e n a c t  laws t o  ensu re  t h e  c o n t i n u i t y  o f  government du r ing  

95/ a  pe r iod  of  emergency. - 
Organiza t ion  of  t h e  Execut ive  Branch 

A f t e r  t h e  Convention has  cons idered  what powers 

t o  v e s t  i n  t h e  e x e c u t i v e  branch,  it must de s ign  t h e  execu- 

t i v e  branch i n  a  way t h a t  a l lows  e f f e c t i v e  u t i l i z a t i o n  

- 93/ Q., UTAH CONST. a r t .  V I I ,  5 4 ;  WASH. CONST. a r t .  111, 
§ 8.  See a l s o  IDAHO CONST. a r t .  I V ,  5 4. -- 
- 9 4 /  P.R. CONST. a r t .  VI, § 17. 

- 95/ MONT. CONST. a r t .  111, 5 2. 



of t h o s e  powers. Th i s  s e c t i o n  o f  t h e  b r i e f i n g  paper  

examines t h e  o r g a n i z a t i o n a l  a l t e r n a t i v e s  a v a i l a b l e  f o r  

t h e  o f f i c e  o f  governor  and t h e  rest of  t h e  e x e c u t i v e  

branch.  

1. The governor  

The b a s i c  c o n s t i t u t i o n a l  i s s u e s  w i t h  r e s p e c t  

t o  t h e  governor  a r e :  

0 Q u a l i f i c a t i o n s ;  

0 Term o f  o f f i c e ;  

o P r o v i s i o n  f o r  vacancy,  absence and d i s a b i l i t y ;  

0 Compensation; 

0 Impeachment. 

The f a c t o r s  a f f e c t i n g  each  of  t h e s e  d e c i s i o n s  a r e  summarized 

i n  t h i s  s e c t i o n .  I n  a d d i t i o n ,  a  number of  m a t t e r s  t h a t  a f -  

f e c t  t h e  powers of  t h e  governor  a r e  cons ide red  i n  t h e  con- 

t e x t  o f  t h e  a l t e r n a t i v e s  f o r  t h e  rest of  t h e  e x e c u t i v e  

branch d i s c u s s e d  i n  s e c t i o n  I I ( B )  ( 2 )  below. 

a )  T i t l e  

A l l  50 s t a t e s  and P u e r t o  Rico use  t h e  t i t l e  of 

governor  f o r  t h e  c h i e f  e x e c u t i v e  o f f i c e r .  S e c t i o n  203(b)  

of  t h e  Covenant s t a t e s  t h a t ,  "The e x e c u t i v e  power o f  t h e  

Northern  Mariana I s l a n d s  w i l l  be v e s t e d  i n  a  p o p u l a r l y  

e l e c t e d  Governor." 



b )  Q u a l i f i c a t i o n s  

The q u a l i f i c a t i o n s  f o r  t h e  o f f i c e  o f  governor  

might  s p e c i f y  requ i rements  r e l a t i n g  t o  age ,  c i t i z e n s h i p  

and r e s idency .  The a l t e r n a t i v e s  and s t a t e  expe r i ence  i n  

each  o f  t h e s e  a r e a s  a r e  se t  o u t  below. 

i) - Age. The b a s i c  a l t e r n a t i v e s  a r e :  

(1) t o  s p e c i f y  a  minimum age  beyond t h e  minimum age  t o  

q u a l i f y  a s  a  v o t e r ;  ( 2 )  t o  make t h e  age  requ i rement  t h e  

same a s  t h a t  nece s sa ry  t o  v o t e  i n  l o c a l  e l e c t i o n s ;  ( 3 )  t o  

a u t h o r i z e  t h e  l e g i s l a t u r e  s p e c i f i c a l l y  t o  set  a  minimum age  

requ i rement ;  o r  ( 4 )  t o  se t ,  o r  a u t h o r i z e  t h e  l e g i s l a t u r e  

t o  s e t ,  a maximum age  l i m i t  f o r  e l i g i b i l i t y .  

The f i r s t  a l t e r n a t i v e  f i n d s  s u p p o r t  among t h o s e  

who b e l i e v e  t h a t  a  governor  b e n e f i t s  from t h e  expe r i ence  

and s ea son ing  of  judgment ga ined  i n  t h e  y e a r s  beyond t h e  

minimum r e q u i r e d  f o r  vo t i ng .  Suppo r t e r s  o f  t h e  second 

a l t e r n a t i v e  t r u s t  t h e  v o t e r s '  judgment t o  e v a l u a t e  any 

d i f f e r e n c e  i n  t h e  ages  o f  c and ida t e s .  The t h i r d  a l t e r n a t i v e  

pe rmi t s  c o n s i d e r a t i o n  o f  t h i s  i s s u e  when t h e  l e g i s l a t u r e  

works o u t  t h e  d e t a i l s  of  government o r g a n i z a t i o n .  The 

f o u r t h  a l t e r n a t i v e  pe rmi t s  a  mandatory r e t i r e m e n t  sys tem 

a p p l i c a b l e  t o  t h e  governor  and r e f l e c t s  t h e  same v a l u e s  

t h a t  l e a d  many l a r g e  c o r p o r a t i o n s  t o  p l a c e  age  l i m i t s  on 

t h e i r  c h i e f  e x e c u t i v e  o f f i c e r s .  



Most states have  adop ted  t h e  f i r s t  a l t e r n a t i v e .  

A m a j o r i t y  of  t h e  s t a t e s  r e q u i r e s  t h e  governor  t o  be a t  

l e a s t  30 y e a r s  o f  age.- 96/ Other  s t a t e s  s p e c i f y  2 5  y e a r s ,  

31 y e a r s  and 35 years .=/  The Uni ted  S t a t e s  C o n s t i t u t i o n  

r e q u i r e s  t h e  P r e s i d e n t  o f  t h e  Uni ted  S t a t e s  t o  be  a t  l e a s t  
98/ - 

35 years o f  age .  Another  a l t e r n a t i v e  i s  t o  r e q u i r e  

o n l y  t h a t  t h e  governor  be a  q u a l i f i e d  v o t e r .  The 

Model S t a t e  C o n s t i t u t i o n  s u g g e s t s  t h e  e s t a b l i s h m e n t  o f  

a  minimum age  b u t  makes no s p e c i f i c  recommendation a s  t o  

9  9/ what  t h a t  age  s h o u l d  be.- 

ii) citizens hi^. Three  a l t e r n a t i v e s  

are a v a i l a b l e :  f i r s t ,  t o  r e q u i r e  Uni ted  S t a t e s  c i t i z e n s h i p  

f o r  some number o f  y e a r s ;  second,  t o  r e q u i r e  e i t h e r  Uni ted  

S t a t e s  c i t i z e n s h i p  o r  " n a t i o n a l "  s t a t u s  f o r  some number of 

y e a r s ;  or t h i r d ,  t o  have no r e q u i r e m e n t  w i t h  r e s p e c t  t o  

c i t i z e n s h i p .  

9 6 /  - E.g., HAWAII CONST. a r t .  I V ,  § 1; VA. CONST. a r t .  V ,  - 
S 3 -  

- "/ Twenty-f i v e  y e a r s :  Ar izona ,  Minnesota ,  Nevada; 
31 y e a r s :  Oklahoma; 35 y e a r s :  P u e r t o  Rico. 

- '*/ U.S. CONST. a r t .  11, s 1. 

- 99/ MODEL CONST. a r t .  V ,  § 5.02. 



The citizenship requirement is usually imposed 

because it ensures fundamental identification with and 

loyalty to the nation. It prevents election of a candi- 

date with obvious foreign ties. Those who favor no citi- 

zenship requirement consider it essentially duplicative 

of the protection accorded by a residency requirement 

and relatively unimportant when balanced against the 

possibility of excluding an otherwise qualified candidate. 

At the date oE termination of the Trusteeship, 

some people may choose to remain "nationals" instead of 

becoming United States citizens.-- loo/ The Convention may 

have the option of distinguishing between nationals and 

United States citizens, but that distinction does not ap- 

pear to have any particular utility. Further, that distinc- 

tion may cause legal challenges and would seem to conflict 

with a goal of promoting Commonwealth unity. 

A large majority of states imposes a citizenship 

requirement for the office of governor. Many of the 

states specify that citizenship is required without speci- 

101/ fying any number of years.- Over one- third have require- 

ments varying from two to 15 years.- lo*/ Nine states have 

- loo/ See BRIEFING PAPER NO. 8: ELIGIBILITY TO VOTE AND 
ELECTION PROCEDURES for a discussion of the issues raised 
by this option. 

- lo'/ E . g . ,  COLO. CONST. art. IV, S 4; CONN. CONST. art. VI, 
S S  1 , T .  

- lo2/ Q. , Alaska (seven years) ; Iowa (two years) ; Delaware 
(12 years) ; and Georgia (15 years) . 



no constitutional citizenship requirements. The states 

with the largest number of resident aliens choose dif- 

ferent alternatives with respect to citizenship: Texas 

(no citizenship requirement at all); New York and Hawaii 

(no minimum); California (five-year minimum); and Florida 

(10-year minimum) . 
iii) Residency. Three options are 

available with respect to residency: first, to require 

residency in the Northern Mariana Islands for some number 

of years; second, to have no residency requirement; or 

third, to prohibit a residency requirement. 

To some extent, a residency requirement for the 

governor looks to the same values of loyalty and identifi- 

cation as the citizenship requirement. In addition, a 

residency requirement rests on the belief that candidates 

should have a knowledge of local affairs and culture and 

an "investment" in the local community. Those who favor no 

residency requirement prefer to let the voters appraise 

the candidates' familiarity with and attachment to local 

matters. 

About one-third of the states currently have 

residency requirements. The most common requirement is 



a f i ve -yea r  residency.- lo3/ Other requirements  vary from 

1 0 4 /  one t o  seven years.- 

C )  Term o f  o f f i c e  

The Convention must make two d e c i s i o n s  wi th  

r e s p e c t  t o  t h e  governor ' s  term of  o f f i c e :  l e n g t h  of  t h e  

term and e l i g i b i l i t y  f o r  r e e l e c t i o n .  These m a t t e r s  a r e  

c l o s e l y  r e l a t e d ,  i n  t h e  sense  t h a t  a  r e s t r i c t i o n  on e l i g i -  

105/ b i l i t y  f o r  r e e l e c t i o n  may o f f s e t  a  longer  term.- 

i)  Length o f  term. The governor may 

s e r v e  a term of  any length .  A term of one, two o r  t h r e e  

y e a r s  would g e n e r a l l y  be regarded a s  s h o r t ;  a  term of  

fou r  y e a r s  a s  average;  and a term of f i v e ,  s i x  o r  more 

y e a r s  a s  long.  I n c r e a s i n g l y  s t a t e s  provide f o r  a four-  

yea r  term of o f f i c e  f o r  t h e  governor. Only f o u r  s t a t e s  

s t i l l  e l e c t  a  governor f o r  a two-year term;- lo6/ no s t a t e  

c u r r e n t l y  has  a s ix -year  term. 

Proponents of  average o r  long terms c i t e  t h e  f o l -  

lowing advantages:  t h e  governor has  g r e a t e r  independence 

Five-year r e s idence  i s  r equ i r ed  by. f o r  example, 
Hawaii, Nebraska and New York. 

u/ Nevada (two y e a r s ) ;  I l l i n o i s  ( t h r e e  y e a r s ) ;  and 
Alabama (seven y e a r s )  . 
=/ The a v a i l a b i l i t y  of a r e c a l l  p rov i s ion  a l s o  might 
o f f s e t  a  l onge r  term o r  t h e  l ack  of  a r e s t r i c t i o n  on re- 
e l e c t i o n .  Reca l l  i s  desc r ibed  i n  BRIEFING PAPER NO. 8: 
ELIGIBILITY TO VOTE AND ELECTION PROCEDURES § I1 ( C )  ( 3 )  . 

These s t a t e s  a r e  Arkansas, New Hampshire I Rhode ~ s l a n d  
and Vermont. 



i n  h i s  r e l a t i o n s  w i t h  t h e  l e g i s l a t u r e ,  a d m i n i s t r a t i v e  o f -  

f i c i a l s ,  p r e s s u r e  g roups ,  and p o l i t i c a l  p a r t i e s ;  a  l o n g e r  

t e r m  p rov ide s  t i m e  t o  deve lop  and implement a  cohe ren t  

program; it r educes  t h e  spending of e x c e s s i v e  e n e r g i e s  

on campaigning f o r  r e e l e c t i o n ;  t h e  v o t e r s  need an  adequa te  

p e r i o d  i n  which t o  e v a l u a t e  t h e  governor  and h i s  programs 

b e f o r e  c o n s i d e r i n g  h i s  r e e l e c t i o n ;  and expense  a s s o c i a t e d  

107/ w i t h  f r e q u e n t  changes i n  a d m i n i s t r a t i o n  i s  reduced.- 

Proponents  o f  a  s h o r t e r  t e r m  b e l i e v e  t h a t  it makes 

t h e  governor  more r e s p o n s i v e  t o  t h e  e l e c t o r a t e ,  p r e v e n t s  t h e  

governor  from becoming t o o  powerful  and p r o v i d e s  t h e  elec- 
108/ - 

t o r a t e  w i t h  a  ready  means t o  remove a b a d  governor .  

ii) R e e l i g i b i l i t y .  S e v e r a l  k i n d s  o f  

r e e l i g i b i l i t y  p r o v i s i o n s  a r e  p o s s i b l e :  

0 One t e r m  on ly  w i t h  no e l i g i b i l i t y  
f o r  f u t u r e  terms;  

O A maximum o f  two c o n s e c u t i v e  terms;  

An u n l i m i t e d  number of t e r m s  b u t  no 
two i n  succe s s ion ;  

0 A maximum of  two t e r m s ,  s u c c e s s i v e  
o r  no t .  

107' ILLINOIS CON CON p. 130: HAWAII STUDIES p .  71. 

- lo*/ HAWAII STUDIES p. 71. 



Those who f avo r  r e s t r i c t i o n s  on r e e l i g i b i l i t y  

do so f o r  one o r  more of  t h e  fo l lowing  reasons :  un l imi ted  

r e e l e c t i o n  c r e a t e s  t h e  p o s s i b i l i t y  o f  a  governor b u i l d i n g  

a p o l i t i c a l  machine; r e s t r i c t i n g  r e e l i g i b i l i t y  makes t h e  

gove rno r ' s  o f f i c e  a v a i l a b l e  t o  new c a n d i d a t e s  w i th  new 

i d e a s ;  t h e  governor can c o n c e n t r a t e  on t h e  a f f a i r s  of  t h e  

Commonwealth b e t t e r  i f  n o t  faced  w i t h  t h e  p rospec t  of  a  

ree lec t i ton  campaign; and, a l though  no t  n e c e s s a r i l y  t h e  b e s t  

c and ida t e  on t h e  m e r i t s ,  an incumbent governor  has  impor tan t  

109/ advantages  i n  e l e c t i o n  campaigns.- 

Proponents of  no l i m i t s  on r e e l i g i b i l i t y  a s s e r t  

t h a t :  r e e l i g i b i l i t y  l i m i t a t i o n s  exp re s s  a l a c k  o f  f a i t h  

i n  t h e  v o t e r s '  a b i l i t y  t o  judge t h e  incumbent c a n d i d a t e ' s  

record ;  an incumbent who f a c e s  t h e  p r o s p e c t  of  r e e l e c t i o n  

w i l l  be more r e s p o n s i b l e  and more r e spons ive  t o  t h e  v o t e r s '  

needs and wishes ;  a  r e e l i g i b i l i t y  l i m i t a t i o n  reduces  t h e  

gove rno r ' s  a b i l i t y  t o  develop and implement long-range p l a n s ;  

and l e g i s l a t o r s ,  execu t ive  o f f i c i a l s  and o t h e r  p a r t i c i p a n t s  

i n  policy-making and p o l i t i c s  are l e s s  l i k e l y  t o  fo l l ow  t h e  

110/ l e a d e r s h i p  of a governor unable t o  run f o r  r ee l ec t i on . -  

P r a c t i c e  i n  t h e  s t a t e s  i s  d iv ided .  While about  

111/ 
h a l f  t h e  s t a t e s  p r o h i b i t  a  governor from se l f - success ion , -  

- log/ HAWAII STUDIES p. 7 3 .  

- 'lo/ ~ o s w o r t h  6 F e s l e r ,  L e g i s l a t o r s  and Governors,  i n  THE 
50  STATES pp. 292-94. 

- l 1  . VA. CONST. a r t .  V ,  1. 



an increasing number choose to limit the governor to two 

successive terms.=/ The other states place no limit 

113/ The on the number of terms a governor may serve.- 

Model State Constitution places no limit, arguing that 

"[flrom a program policy point of view, a restriction on 

service in office affects the governor's ability to develop 

1141 and implement a long range plan. - 

d) Vacancy, absence and disability 

Vacancy, absence and disability all involve the 

line of succession to the office of governor if the elected 

incu~bent is unavailable. The line of succession is 

generally established in a constitutional provision dealing 

with the problem of the governor's office becoming perma- 

nently vacant in the midst %of a term. Absence and dis- 

ability provisions define when a temporary vacancy exists 

and provide for the filling of that vacancy. 

i) Vacancy. There are three general 

decisions to be made with respect to filling a vacancy 

caused by death, resignation, impeachment or other cause: 

first, should the Constitution establish the line of 

. , ALAS. CONST. art. 111, 5 5; N.J. CONST. art. V, 
S 1, . Limiting the governor to two successive terms 
was required by amendments in nine states during the period 
19.66-72. Council of State Governments, MODERNIZING STATE 
CONSTITUTIONS: 1966-1972 p. 21 (1973). 

113/ - E. g. , Hawaii and Montana. - 
114/ - MODEL CONST. art. V, 5 5.02 (Comment), p. 66. 



success ion ;  second, who should be i n  t h e  l i n e  of  suc- 

ce s s ion ;  and t h i r d ,  should t h e  successor  a c t  t emporar i ly  

o r  permanently. 

The l i n e  of success ion  can be e s t a b l i s h e d  by 

t h e  C o n s t i t u t i o n ,  l e f t  t o  t h e  l e g i s l a t u r e  o r  l e f t  t o  

t h e  governor. I f  t h e  C o n s t i t u t i o n  d e a l s  w i th  success ion ,  

it can provide f o r  t h e  e n t i r e  l i n e  of success ion  o r  an 

i n i t i a l  successor  can be named wi th  t h e  des igna t ion  of  

f u r t h e r  successo r s  l e f t  t o  be e s t a b l i s h e d  by law. 

The primary advantage of a  c o n s t i t u t i o n a l l y  

e s t a b l i s h e d  l i n e  of success ion  i s  t h e  immediate a v a i l -  

a b i l i t y  of a  successor .  The o f f i c e  of  governor should 

no t  be l e f t  vacant  whi le  p o l i t i c i a n s  deba te  t h e  choice  of 

a  successor .  A l l  50  s t a t e  c o n s t i t u t i o n s  provide f o r  an 

i n i t i a l  successor  sho;ld t h e  o f f i c e  of governor become 

vacant.  Some s t a t e  c o n s t i t u t i o n s  name f u r t h e r  successo r s ,  

whi le  o t h e r s  s t a t e  t h a t  arrangements f o r  f u r t h e r  successors  

s h a l l  be provided by law. The advantage of l eav ing  t h e  l i n e  

of success ion  t o  be e s t a b l i s h e d  by  law i s  inc reased  f l e x i b i l i t y ,  

e s p e c i a l l y  i f  few execut ive  o f f i c e r s  a r e  s p e c i f i c a l l y  pro- 

vided f o r  i n  t h e  Cons t i t u t ion :  t h e  l e g i s l a t u r e ,  when it 

provides  f o r  execut ive  o f f i c e r s ,  might i nc lude  them i n  

t h e  l i n e  of succession.  



The l i n e  of succes s ion  can inc lude  t h e  incumbents 

i n  s p e c i f i c  execu t ive  branch o f f i c e s ,  incumbents i n  c e r t a i n  

execu t ive  and l e g i s l a t i v e  o f f i c e s ,  or  persons  named by t h e  

governor wi thout  r ega rd  t o  o f f i c e .  

Because many s t a t e s  elect t h e  governor and l i e u -  

t e n a n t  governor a s  a  team, t h e  l i e u t e n a n t  governor i s  a  

l o g i c a l  cho ice  t o  succeed t h e  governor.  Even i f  e l e c t e d  

independent ly ,  t h e  l i e u t e n a n t  governor has  t h e  advantage 

of being a b l e  t o  c la im a  popular  mandate and u s u a l l y  an 

a f f i l i a t i o n  wi th  t h e  governor ' s  p o l i t i c a l  p a r t y  and i t s  

program and p o l i c i e s .  Because t h e  v o t e r s  e l e c t  a  governor 

on t h e  b a s i s  o f  p a r t i c u l a r  programs and p o l i c i e s ,  it i s  o f t e n  

contended t h a t  a  succes s ion  p rov i s ion  should seek t o  cont inue  

t h o s e  programs and p o l i c i e s  where p o s s i b l e .  

Those who f avo r  a  l i n e  of  success ion  inc lud ing  

l e g i s l a t i v e  l e a d e r s  b e l i e v e  t h a t  such an arrangement i s  more 

l i k e l y  t o  provide capable  l eade r sh ip .  A l e g i s l a t i v e  l e a d e r  

might be very knowledgeable about  t h e  a f f a i r s  of t h e  Common- 

weal th .  On t h e  o t h e r  hand, l e g i s l a t o r s  a r e  no t  e l e c t e d  on 

a  s t a t ewide  b a s i s  a l though  t h e  l e a d e r  of t h e  lower house w i l l  

have been chosen by r e p r e s e n t a t i v e s  of t h e  whole Commonwealth; 

nor a r e  they e l e c t e d  by t h e  v o t e r s  w i th  t h e  g o v e r n o r ' s  o f f i c e  

i n  mind. 



Allowing the governor to choose his own 

successors offers the advantages of flexibility and . 

the potential of designating the best qualified person 

available. It also opens the door to favoritism, 

political bargaining and instability. No state fills 

a vacancy in the governor's office this way. 

The lieutenant governor is designated as the 

successor to the sovernor in all 39 states that have a - 
115/ - 

lieutenant governor. Of the 11 states without a 

lieutenant governor, the president of the senate is 

named as the successor in six states; the secretary of 

state in four states and Puerto Rico; and a successor 

is elected by the legislature in Maryland, where the 

president of the senate discharges the duties of the 

governor until such election. 

115/ E-g., HAWAII CONST. art. IV, B 4; ILL. CONST. art. - 
V, $j 6; VA. CONST. art. V, 5 16. The Colorado provision 
states: 

In case of the death, impeachment 
or conviction of felony or infamous 
misdemeanor, failure to qualify, 
resignation, absence from the state 
or 6ther disability of the governor, 
the powers, duties and emoluments 
of the office, for the residue of 
the term, or until the disability 
be removed, shall devolve upon the 
lieutenant governor. 

COLO. CONST. art. IV, S 13. 



The Model S t a t e  C o n s t i t u t i o n  does  n o t  p rov ide  

f o r  any e x e c u t i v e  o f f i c e r  a s i d e  from t h e  governor.  There- 

f o r e ,  i t s  succes s ion  p r o v i s i o n  f i l l s  a vacancy i n  t h e  

o f f i c e  o f  governor w i t h  t h e  p r e s i d e n t  of t h e  s e n a t e  u n t i l  
116/ - 

a s p e c i a l  e l e c t i o n  can be h e l d  to  r e p l a c e  t h e  governor .  

Approximately one-half of t h e  s t a t e s  wi th  a 

l i e u t e n a n t  governor p rov ide  f o r  t h e  p r e s i d e n t  of  t h e  

s e n a t e  and t h e  speaker  of t h e  house of  r e p r e s e n t a t i v e s  

t o  be nex t  i n  l i n e  of  success ion  a f t e r  t h e  l i e u t e n a n t  
117/ - 

governor.  I n  V i r g i n i a ,  t h e  e l e c t e d  a t t o r n e y  g e n e r a l  
118/ - 

succeeds  t h e  l i e u t e n a n t  governor .  Other  e x e c u t i v e  

o f f i c i a l s  a l s o  fo l low t h e  l i e u t e n a n t  governor i n  Michigan 
119/ - 

and Washington. Other  states prov ide  t h a t  t h e  l i n e  

116/ MODEL CONST. a r t .  V, S 5.08. - =/ E.g., COLO. CONST. a r t .  I V ,  S 15; IDAHO CONST. a r t .  
I V ,  5 14. 

118/ VA. CONST. a r t .  V ,  5 1 6 .  See I L L .  CONST. a r t .  V ,  - - 
S 6 .  

119/ WASH. CONST. a r t .  111, S 10. The Michigan c o n s t i t u -  - 
t i o n  p rov ides :  

I n  c a s e  o f  t h e  conv ic t i on  of t h e  
governor on impeachment, h i s  removal 
from o f f i c e ,  h i s  r e s i g n a t i o n  o r  h i s  
dea th ,  t h e  l i e u t e n a n t  governor ,  t h e  
e l e c t e d  s e c r e t a r y  of  s t a t e ,  t h e  
e l e c t e d  a t t o r n e y  g e n e r a l  and such 
o t h e r  persons  des igna t ed  by law 
s h a l l  i n  t h a t  o r d e r  be governor  
f o r  t h e  remainder of t h e  gove rno r ' s  
term. 

MICH. CONST. a r t .  V ,  S 26.  



of  succes s ion  a f t e r  t h e  l i e u t e n a n t  governor be s p e c i f i e d  
120/ - 

by l a w .  

Under t h e  f e d e r a l  system, t h e  P r e s i d e n t  and 

V i c e  P r e s i d e n t  o f  t h e  United S t a t e s  are  e l e c t e d  on a  j o i n t  

b a l l o t  and by t r a d i t i o n  t h e  P r e s i d e n t  selects h i s  V i c e  

P r e s i d e n t .  I f  t h e  P r e s i d e n t  d i e s ,  o r  i s  unab le  t o  con- 

t i n u e  i n  o f f i c e ,  t h e  V i c e  P r e s i d e n t  succeeds  him. Whenever 

t h e  o f f i c e  of  Vice P r e s i d e n t  becomes vacan t ,  t h e  P r e s i d e n t  

i s  a u t h o r i z e d  t o  s e l e c t  a  new Vice P r e s i d e n t  s u b j e c t  t o  
121/ - 

Congress iona l  approva l .  S e v e r a l  s t a t e  c o n s t i t u t i o n s  
122/ - 

fo l l ow  t h i s  model. 

120/ E.g., ALAS. CONST. a r t .  111, 5 13; HAWAII CONST. 
5. I V ,  5 4 .  FLA. CONST. a r t .  I V ,  § 3 prov ides :  

Upon vacancy i n  t h e  o f f i c e  o f  
governor ,  t h e  l i e u t e n a n t  governor 
s h a l l  become governor .  F u r t h e r  
succes s ion  t o  t h e  o f f i c e  of  governor 
s h a l l  be p r e s c r i b e d  by law. A suc- 
cessor s h a l l  s e r v e  f o r  t h e  remainder 
of t h e  t e r m .  

The Hawaiian l e g i s l a t u r e  has  provided f o r  succes s ion  by t h e  
p r e s i d e n t  o f  t h e  s e n a t e ,  t h e  speaker  of  t h e  house o f  r ep re -  
s e n t a t i v e s ,  and t hen  t h e  g o v e r n o r ' s  c a b i n e t  o f f i c e r s  i n  a  
s p e c i f i e d  o r d e r .  HAWAII STUDIES p.  77. 

The New York c o n s t i t u t i o n  has  a n  emergency p r o v i s i o n  i n  
c a s e  o f  d i s a s t e r  caus ing  vacanc i e s  i n  a l l  e x e c u t i v e  o f f i c e s .  
N.Y.  CONST. a r t .  111, 5 25. 

121/ U.S. CONST. amend. XXV. - 
122/ E.g.,  MONT. CONST. a r t .  V I ,  5 5  6 ,  1 4 .  The proposed - 
Maryland c o n s t i t u t i o n  chose  a  s i m i l a r  l i n e  o f  succes s ion .  
~ f t e r  t h e  l i e u t e n a n t  governor ,  t h e  p r e s i d e n t  o f  t h e  s t a t e  



A s u c c e s s o r  can  a c t  t e m p o r a r i l y  u n t i l  a n o t h e r  

s p e c i a l  e l e c t i o n  is  h e l d ,  o r  permanent ly  u n t i l  t h e  end 

o f  t h e  t e r m  o f  t h e  governor  who was succeeded.  The 

advantage  o f  a  s p e c i a l  e l e c t i o n  i s  t h a t  it l e a v e s  s e l e c -  

t i o n  o f  t h e  governor  t o  t h e  v o t e r s .  The d i s advan t ages  

a r e  t h e  c o s t  of  s p e c i a l  e l e c t i o n s  and t h e  p r o b a b i l i t y  of  

lower v o t e r  t u r n o u t  t h a n  a t  a  r e g u l a r  e l e c t i o n .  The 
123/ - 

advantage  o f  permanent succe s s ion  i s  s t a b i l i t y .  

[Foo tno te  1 2 2  con t inued]  

s e n a t e  was n e x t  i n  l i n e ,  s e r v i n g  a s  a c t i n g  governor  on ly  
u n t i l  t h e  n e x t  g e n e r a l  e l e c t i o n  shou ld  vacanc i e s  occu r  i n  
bo th  t h e  o f f i c e s  of  governor  and l i e u t e n a n t  governor  d u r i n g  
t h e  f i r s t  y e a r  o f  t h e  t e r m ,  and s e r v i n g  t h e  whole remaining 
t e r m  shou ld  such  vacanc i e s  occur  a f t e r  t h e  f i r s t  y e a r  o f  
t h e  t e r m .  The p r e s i d e n t  of t h e  s e n a t e  was t h e  l a s t  named 
pe r son  i n  t h e  l i n e  of succe s s ion  because  t h e  s e n a t e  cou ld  
always f i l l  t h i s  p o s i t i o n .  J. Wheeler & M. Kinsey,  
MAGNIFICENT FAILURE p .  83 (1970) .  

123/ It would be p o s s i b l e  t o  d r a f t  a  p r o v i s i o n  t h a t  c a l l s  - 
f o r  a  s p e c i a l  e l e c t i o n  where a  l a r g e  p a r t  of t h e  vaca t ed  
g o v e r n o r ' s  t e r m  remains ,  and f o r  permanent succe s s ion  where 
t h e  remaining term i s  sma l l .  For example, i n  t h e  Model 
S t a t e  C o n s t i t u t i o n ,  i f  t h e  unexpired  t e r m  i s  less t h a n  one 
y e a r ,  t h e n  t h e  p r e s i d e n t  of  t h e  s e n a t e  succeeds  t o  t h e  
o f f i c e  of governor  f o r  t h e  remainder of  t h e  t e r m .  MODEL 
CONST. a r t .  V,  S 5.08. I f  t h e  unexpired  term i s  l o n g e r  
t han  one y e a r ,  t h e  p r e s i d e n t  of t h e  s e n a t e  s e r v e s  a s  
a c t i n g  governor  i n  t h e  i n t e r i m  p e r i o d  between occur rence  
of t h e  vacancy and t h e  ho ld ing  of a  s p e c i a l  e l e c t i o n .  
Th i s  approach was a l s o  fo l lowed  i n  t h e  proposed Maryland 
c o n s t i t u t i o n ,  a s  d i s c u s s e d  above. 



Most s t a t e s  p rov ide  f o r  permanent succe s s ion  

by t h e  l i e u t e n a n t  governor  i n  c a s e  of  a vacancy caused 

by t h e  d e a t h ,  r e s i g n a t i o n  o r  impeachment of  t h e  
124/ - 

governor .  N e w  J e r s e y  r e q u i r e s  t h e  e l e c t i o n  of  a new 
125/ - 

governor .  

ii) Absence. The absence  o f  t h e  

governor  from t h e  Commonwealth may r e q u i r e  a temporary 

succe s so r  t o  exercise c e r t a i n  e x e c u t i v e  powers. The 

c e n t r a l  problem i s  d e f i n i n g  what c o n s t i t u t e s  an absence  

s u f f i c i e n t  t o  r e q u i r e  temporary rep lacement .  The a l t e r -  

n a t i v e s  a r e :  (1) t o  c o n s i d e r  t h e  governor  a b s e n t  any t i m e  

he  p h y s i c a l l y  l e a v e s  t h e  Commonwealth f o r  any purpose  or 

any p e r i o d  of  t ime ;  ( 2 )  t o  s e t  a t i m e  l i m i t  a f t e r  which 

t h e  absence  w i l l  r e q u i r e  temporary  rep lacement ;  o r  ( 3 )  

t o  l e a v e  temporary replacement  w i t h  r e s p e c t  t o  absence  

t o  t h e  d i s c r e t i o n  o f  t h e  governor .  

Those who f a v o r  t h e  f i r s t  d e f i n i t i o n  of absence  

b e l i e v e  t h a t  such  a d e f i n i t i o n  d i s c o u r a g e s  long  and £re-  

quen t  ab sences  by t h e  governor  and t h a t  t h e  p r e sence  of 

124/ E . g . ,  ALAS. CONST. a r t .  111, 5 11; HAWAII CONST. - 
a r t .  I V ,  5 4 ;  ILL. CONST. a r t .  V, 5 6; MONT. CONST. 
a r t .  V I ,  5 14;  VA. CONST. a r t .  V ,  5 16 .  

125/ N . J .  CONST. a r t .  V ,  5 1, 11 9 .  - 



A succe s so r  can a c t  t e m p o r a r i l y  u n t i l  a n o t h e r  

s p e c i a l  e l e c t i o n  is h e l d ,  o r  permanently u n t i l  t h e  end 

o f  t h e  t e r m  o f  t h e  governor  who was succeeded.  The 

advantage  o f  a s p e c i a l  e l e c t i o n  i s  t h a t  i t  l e a v e s  s e l e c -  

t i o n  o f  t h e  governor  t o  t h e  v o t e r s .  The d i s advan t ages  

are t h e  c o s t  o f  s p e c i a l  e l e c t i o n s  and t h e  p r o b a b i l i t y  o f  

lower v o t e r  t u r n o u t  t h a n  a t  a r e g u l a r  e l e c t i o n .  The 
1 2  3/ - 

advantage  o f  permanent s u c c e s s i o n  i s  s t a b i l i t y .  

[Foo tno te  122 con t inued]  

s e n a t e  w a s  n e x t  i n  l i n e ,  s e r v i n g  a s  a c t i n g  governor  on ly  
u n t i l  t h e  n e x t  g e n e r a l  e l e c t i o n  shou ld  vacanc i e s  occu r  i n  
bo th  t h e  o f f i c e s  o f  governor  and l i e u t e n a n t  governor  d u r i n g  
t h e  f i r s t  y e a r  of t h e  term,  and s e r v i n g  t h e  whole remaining 
t e r m  shou ld  such  v a c a n c i e s  occur  a f t e r  t h e  f i r s t  y e a r  o f  
t h e  term. The p r e s i d e n t  of  t h e  s e n a t e  was t h e  l a s t  named 
pe r son  i n  t h e  l i n e  of  s u c c e s s i o n  because  t h e  s e n a t e  could  
always f i l l  t h i s  p o s i t i o n .  J. Wheeler & M. Kinsey,  
MAGNIFICENT FAILURE p.  83 (1970) .  

123/ I t  would be p o s s i b l e  t o  d r a f t  a p r o v i s i o n  t h a t  ca l ls  - 
f o r  a s p e c i a l  e l e c t i o n  where a l a r g e  p a r t  of  t h e  vaca t ed  
g o v e r n o r ' s  t e r m  remains ,  and f o r  permanent succe s s ion  where 
t h e  remaining t e r m  i s  sma l l .  For  example, i n  t h e  Model 
S t a t e  C o n s t i t u t i o n ,  i f  t h e  unexpired  term i s  less t h a n  one 
y e a r ,  t h e n  t h e  p r e s i d e n t  o f  t h e  s e n a t e  succeeds  t o  t h e  
o f f i c e  of governor  f o r  t h e  remainder  of t h e  term. MODEL 
CONST. a r t .  V,  § 5.08. I f  t h e  unexpired  t e r m  i s  l o n g e r  
t h a n  one y e a r ,  t h e  p r e s i d e n t  o f  t h e  s e n a t e  s e r v e s  as 
a c t i n g  governor  i n  t h e  i n t e r i m  p e r i o d  between occu r r ence  
of t h e  vacancy and t h e  ho ld ing  of  a s p e c i a l  e l e c t i o n .  
T h i s  approach was a l s o  fo l lowed  i n  t h e  proposed Maryland 
c o n s t i t u t i o n ,  a s  d i s c u s s e d  above. 



a governor i s  neces sa ry  t o  c a r r y  o u t  t h e  day-to-day 

requ i rements  o f  t h e  o f f i c e  and t o  handle  emergencies 

where a few hours  d e l a y  might  be c r i t i c a l .  A set  t i m e  

l i m i t  i s  a c o n s i s t e n t  and o b j e c t i v e  s t anda rd .  I t  may 

be d i f f i c u l t ,  however, t o  choose a l i m i t  t h a t  d e a l s  

e f f i c i e n t l y  w i th  r e a l - l i f e  s i t u a t i o n s .  Leaving temporary 

replacement  t o  t h e  d i s c r e t i o n  of  t h e  governor  a l lows  

f o r  response  t o  day-to-day s i t u a t i o n s  w i thou t  i n f l e x i b l e  

s t a n d a r d s .  The governor  is  probably  b e s t  s i t u a t e d  t o  

know when a temporary succes so r  i s  needed. 

Most s t a t e  c o n s t i t u t i o n s  p rov ide  f o r  temporary 

succes s ion  every  t i m e  t h e  governor i s  a b s e n t  from t h e  
126/ - 

s t a t e .  Montana p rov ides  f o r  temporary succes s ion  

on ly  when t h e  governor i s  absen t  from t h e  s t a t e  f o r  more 
1 2 7 /  

t han  45 consecu t ive  days .  - I n  a few s t a t e s ,  t h e  o f f i c e  

of  governor i s  d e c l a r e d  vacan t  when t h e  governor i s  a b s e n t  
12 8/ - 

f o r  over  s i x  months. The V i r g i n i a  c o n s t i t u t i o n  does  

126/ E.g.,  ALAS. CONST. a r t .  111, 5 9 ;  HAWAII CONST. - 
a r t .  I V ,  5 4 .  

127/ MONT. CONST. art. V I ,  5 1 4 ( 2 ) .  - 
128/ E.g.,  ALAS. CONST. a r t .  111,  5 12; N . J .  CONST. a r t .  - 
v ,  5 1, 11 8.  



not provide for temporary succession when the governor is 
129/ - 

absent from the state. 

The Model State Constitution provision assumes 

that modern transportation and communication will eliminate 

the need for a definition of absence. It provides that an 

acting governor will serve only "when the duties of the 

office are not being discharged by reason of [the Governor's] 

129/ VA. CONST. art. V, S 16. 

One commentator has observed: 

Omitted from section 16 is a provision 
that, in earlier Virginia Constitutions, 
spoke of the Governor's office devolving 
upon the Lieutenant Governor in case of 
the Governor's "removal from the State." 
Whether this meant that the Lieutenant 
Governor became Acting Governor in the 
case of a short, temporary absence of 
the Governor from the State was never 
judicially settled in Virginia, although 
an informal opinion rendered in 1913 by 
the Attorney General theorized that a 
temporary absence did not actuate this 
clause. Practice has followed this opinion 
since, and under the 1971 Constitution the 
question does not even arise. An extenuated 
and apparently permanent absence of the 
Governor from the State might or might not 
be grounds for a section 16 charge that the 
Governor is "unable to discharge the power 
and duties of his office," but it would cer- 
tainly raise a question under Article V, 
section 4, which requires that the Governor 
"shall reside at the seat of the government." 

A. Howard, COMMENTARIES ON THE CONSTITUTION OF VIRGINIA, 
vol. 2, p. 678 (1974) (footnote omitted). 



130/ 
c o n t i n u o u s  absence."- The P u e r t o  R ico  c o n s t i t u t i o n a l  

p r o v i s i o n  i s  s i m i l a r :  "When f o r  any r e a s o n  t h e  Governor  

i s  t e m p o r a r i l y  u n a b l e  t o  p e r f o r m  h i s  f u n c t i o n s ,  t h e  

S e c r e t a r y  of  S t a t e  s h a l l  s u b s t i t u t e  f o r  him d u r i n g  t h e  
131/  

p e r i o d  h e  is u n a b l e  t o  s e r v e .  "- 

iii) D i s a b i l i t y .  L i k e  a b s e n c e ,  d i s -  

a b i l i t y  i s  e s s e n t i a l l y  a  problem o f  d e f i n i n g  when a  

vacancy e x i s t s  so t h a t  t h e  l i n e  o f  s u c c e s s i o n  can  o p e r a t e .  

The c i r c u m s t a n c e s  u n d e r  which d i s a b i l i t y  can  o c c u r  a r e  s o  

d i v e r s e  t h a t  a comprehens ive  d e f i n i t i o n  i s  d i f f i c u l t  t o  

d r a f t .  Such a p r o v i s i o n  would need  t o  c o v e r  t h r e e  a r e a s :  

130,' MODEL CONST. a r t .  V ,  S 5.08 ( b )  . The comment t o  t h i s  - 
p r o v i s i o n  e x p l a i n s :  

Under modern c o n d i t i o n s ,  mere a b s e n c e  
from t h e  s t a t e  s h o u l d  no  l o n g e r  r e q u i r e  
a  t r a n s f e r  o f  e x e c u t i v e  a u t h o r i t y .  A 
governor  can  q u i t e  e f f e c t i v e l y  c o n t r o l  t h e  
a f f a i r s  o f  t h e  e x e c u t i v e  d e p a r t m e n t  by te le-  
g r a p h  and t e l e p h o n e  -- even t h e  p r e s i d e n t  o f  
t h e  U n i t e d  S t a t e s  c o n t i n u e s  t o  e x e r c i s e  h i s  
powers w h i l e  on a v i s i t  o f  s t a te  o r  o t h e r  
f o r e i g n  m i s s i o n .  Only when c o n t i n u o u s  ab- 
s e n c e  r e s u l t s  i n  f a i l u r e  to  d i s c h a r g e  t h e  
d u t i e s  o f  t h e  o f f i c e ,  w h e t h e r  s u c h  a b s e n c e  
be  from t h e  s t a t e  or  n o t ,  i n  t h e  view o f  
t h e  Model, s h o u l d  temporary  s u c c e s s i o n  be 
r e q u i r e d .  T h i s  need  n o t  change t h e  p r a c t i c e  
which h a s  deve loped  i n  many s t a t e s ,  whereby 
t h e  g o v e r n o r  c a l l s  upon h i s  s u c c e s s o r  t o  
assume t h e  e x e c u t i v e  power when h e  e x p e c t s  
h i s  a b s e n c e  t o  i n t e r f e r e  w i t h  t h e  o r d e r l y  
t r a n s a c t i o n  o f  e x e c u t i v e  b u s i n e s s .  

I d .  (Comment) , p. 75.  - 
131/ P.R. CONST. a r t .  I V ,  § 7. T h i s  p r o v i s i o n  also c o v e r s  - 
d i s a b i l i t y .  



(1) s p e c i f i c a t i o n  o f  t h e  grounds  f o r  d i s a b i l i t y ;  ( 2 )  d e s i g -  

n a t i o n  of t h e  p e r s o n  a u t h o r i z e d  t o  i n i t i a t e  d i s a b i l i t y  pro- 

c e e d i n g s ;  and ( 3 )  d e s i g n a t i o n  of t h e  p e r s o n  r e s p o n s i b l e  f o r  

132/ making t h e  f i n a l  de terminat ion . -  

The Uni ted  S t a t e s  C o n s t i t u t i o n  d e a l s  w i t h  d i s -  

a b i l i t y  i n  t h e  Twenty-f i f th  Amendment. The V i c e  P r e s i d e n t  

becomes a c t i n g  P r e s i d e n t  whenever t h e  P r e s i d e n t  t r a n s m i t s  

t o  t h e  S e n a t e  and t o  t h e  House a d e c l a r a t i o n  t h a t  h e  i s  

unab le  t o  d i s c h a r g e  h i s  d u t i e s ,  o r  t h e  V i c e  P r e s i d e n t  and 

a m a j o r i t y  o f  t h e  p r i n c i p a l  o f f i c e r s  o f  t h e  E x e c u t i v e  

Department o r  of  a n o t h e r  body named by Congress t r a n s m i t  

t o  t h e  two Houses a s i m i l a r  d e c l a r a t i o n .  A r e sumpt ion  o f  
- 

powers by t h e  P r e s i d e n t  f o l l o w s  t h e  same p rocedure .  A 

two- th i rds  v o t e  o f  Congress  r e s o l v e s  a d i s p u t e  o v e r  t h e  

P r e s i d e n t ' s  r e c o v e r y .  

The Model S t a t e  C o n s t i t u t i o n  does  n o t  d e f i n e  

d i s a b i l i t y ,  and l e a v e s  open t h e  q u e s t i o n  of  s t a n d i n g  t o  

i n i t i a t e  d i s a b i l i t y  p r o c e e d i n g s .  I t  g i v e s  t h e  s t a t e  supreme 

c o u r t  o r i g i n a l ,  e x c l u s i v e  and f i n a l  j u r i s d i c t i o n  con- 

133/ c e r n i n g  d i s a b i l i t y  o f  t h e  governor  o r  governor-e lec t . -  

132/ HAWAII STUDIES p. 86. - 

133/ MODEL CONST. a r t .  V ,  S 5 . 0 8 ( b ) , ( e ) .  The comments - 
e x p l a i n :  

The i n t e n t i o n  h a s  been t o  t r e a t  a s  d i s -  
a b i l i t y  any c o n d i t i o n  o r  c i r c u m s t a n c e  
t h a t  r e n d e r s  t h e  governor  " u n a b l e  t o  
d i s c h a r g e  t h e  d u t i e s  o f  h i s  o f f i c e . "  
The d e t e r m i n a t i o n  o f  d i s a b i l i t y  i n  anv 



While many s t a t e  c o n s t i t u t i o n s  p rov ide  f o r  

temporary s u c c e s s i o n  when t h e  governor  becomes d i s -  - 
134/ - 

ab l ed ,  11 s t a t e s  have c o n s t i t u t i o n a l  p r o v i s i o n s  

[Foo tno te  133 con t inued]  

s p e c i f i c  i n s t a n c e  t h u s  become p r i -  
m a r i l y  a  f a c t u a l  and on ly  s e c o n d a r i l y  
a  l e g a l  one. 

I n  l e a v i n g  t h e  d e t e r m i n a t i o n  of  i s s u e s  
r e l a t i n g  t o  s u c c e s s i o n  t o  t h e  supreme 
c o u r t ,  t h e  Model avo id s  any l i m i t a t i o n s  
on t h e  c o u r t ' s  power t o  proceed.  . . . 
The p r o v i s i o n  i s  s i l e n t ,  t o o ,  on t h e  
i s s u e  a s  t o  who h a s  " s t a n d i n g  t o  s u e , "  
i . e . ,  who would be a  p rope r  p a r t y  t o  
b r i n g  b e f o r e  t h e  c o u r t  i s s u e s  concern ing  
a  g o v e r n o r ' s  d i s a b i l i t y  o r  t h e  s u c c e s s i o n  
t o  h i s  o f f i c e .  I t  i s  c l e a r ,  a s  a  m a t t e r  
of  e s t a b l i s h e d  law, t h a t  t h e  o f f i c e r  
n e x t  i n  l i n e  of  s u c c e s s i o n  would be a  
p rope r  pe r son  t o  b r i n g  such  an  a c t i o n .  

S ince  t h e  o f f i c e r  n e x t  i n  l i n e  might  
w e l l  be u n w i l l i n g ,  f o r  p o l i t i c a l  r e a sons  
-- be it o u t  of  a  s e n s e  of l o y a l t y  t o  t h e  
governor  o r  a  f e a r  o f  r e t a l i a t i o n  o r  o t h e r  
r e a s o n s  -- t o  make t h e  f i r s t  move, o t h e r  
s t a t e  o f f i c e r s  w i t h  a  d u t y  t o  p r o t e c t  t h e  
p u b l i c  i n t e r e s t  shou ld  be i n  a  p o s i t i o n  
t o  g e t  t h e  j u d i c i a l  machinery moving. 

MODEL CONST. a r t .  V ,  § §  5.08 (b)  , ( e )  (Comments), pp. 75, 
76-77. 

134/ E.g. ,  HAWAII CONST. a r t .  I V ,  § 4 ;  ILL. CONST. a r t .  
V r  § 6-  



f o r  de t e rmin ing  d i s a b i l i t y . = /  The t r e n d  i n  new and 

r e v i s e d  c o n s t i t u t i o n s  i s  t o  i n c l u d e  p rocedu ra l  p r o v i s i o n s  

f o r  de t e rmin ing  t h e  i n a b i l i t y  o f  t h e  governor  t o  perform 

136/ h i s  f u n c t i o n s .  - 

The p r i n c i p a l  a l t e r n a t i v e s  a v a i l a b l e  t o  t h e  

d e l e g a t e s  a r e  t o  p l a c e  t h e  power o f  d e t e r m i n a t i o n  i n  

t h e  l e g i s l a t u r e ,  t h e  l i e u t e n a n t  governor ,  t h e  Commonwealth 

supreme c o u r t ,  a  group o f  e x e c u t i v e  branch depar tment  heads ,  

137/ 
o r  t o  empower t h e  l e g i s l a t u r e  t o  e s t a b l i s h  a  procedure.- 

e )  Compensation 

The Convention might  c o n s i d e r  s p e c i f i c  l i m i t a t i o n s  

on t h e  o f f i c e  o f  governor  w i th  r e s p e c t  t o  s a l a r y  o r  con- 

c u r r e n t  employment. 

i )  S a l a r y .  The g o v e r n o r ' s  s a l a r y  (and 

t h o s e  o f  o t h e r  e x e c u t i v e  o f f i c e r s )  may be f i x e d  o r  p r o t e c t e d  

135/ ALA. CONST. a r t .  V ,  § §  127-28; ALAS. CONST. a r t .  111, - 
§ 12;  CAL. CONST. a r t .  V ,  § 1 0 ;  ILL. CONST. a r t .  V ,  § 6;  
M I C H .  CONST. a r t .  V ,  § 26; MISS. CONST. a r t .  V ,  § 131;  
MONT. CONST. a r t .  V I ,  § 1 4 ;  N . J .  CONST. a r t .  V ,  § 1, p t .  8 ;  
N.C.  CONST. a r t .  111, S 2 ( 3 ) ,  ( 4 ) ;  TEX. CONST. a r t .  I V ,  
S 3 ( a )  ; VA. CONST. a r t .  V ,  § 16.  

136/ Counci l  o f  S t a t e  Governments, M O D E R N I Z I N G  STATE CON- - 
STITUTIONS: 1966-1972 p. 21  (1973) .  

137/ Montana and North C a r o l i n a  r e l y  on t h e  l e g i s l a t u r e .  - 
Alabama, Michigan,  M i s s i s s i p p i  and N e w  J e r s e y  r e l y  on 
t h e  s t a t e  supreme c o u r t .  Nebraska and Oregon p rov ide  f o r  
review boards  b u t  n o t  i n  t h e  c o n s t i t u t i o n .  Alaska  and 
C a l i f o r n i a  pe rmi t  t h e  l e g i s l a t u r e  t o  e s t a b l i s h  a  p rocedure .  



by a  c o n s t i t u t i o n a l  p r o v i s i o n ,  o r  t h e  e n t i r e  m a t t e r o f  

e x e c u t i v e  branch s a l a r i e s ,  i n c l u d i n g  t h a t  o f  t h e  governor ,  

may be l e f t  t o  t h e  l e g i s l a t u r e .  Leaving t h i s  m a t t e r  t o  

t h e  l e g i s l a t u r e  p rov ides  more f l e x i b i l i t y .  I f  t h e  Const i -  

t u t i o n  a d d r e s s e s  compensation,  t h e r e  a r e  f o u r  primary 

methods a v a i l a b l e :  (1) a  f i x e d  minimum o r  maximum s a l a r y  

may be s e t ;  ( 2 )  t h e  a c t u a l  amount, or minimum o r  maximum 

l i m i t s ,  o f  the s a l a r y  may be  t i e d  t o  some o t h e r  measure 

such a s  l e g i s l a t o r s '  s a l a r i e s ,  o r  some c o s t - o f - l i v i n g  

index;  ( 3 )  t h e  C o n s t i t u t i o n  may prov ide  f o r  de t e rmina t i on  

o f  t h e  g o v e r n o r ' s  s a l a r y  by t h e  l e g i s l a t u r e ,  w i th  a  

g e n e r a l  p r o t e c t i v e  c l a u s e  t h a t  s t a t e s  t h a t  t h e  s a l a r y  can- 

n o t  be  r a i s e d  o r  lowered w h i l e  t h e  incumbent i s  i n  o f f i c e ;  

o r  ( 4 )  t h e  C o n s t i t u t i o n  may name a  s p e c i f i c  s a l a r y .  

I n  a  l a r g e  m a j o r i t y  o f  s t a t e s ,  t h e  l e g i s -  
138/ 

l a t u r e  sets t h e  g o v e r n o r ' s  s a l a r y .  Only a  few 

s ta te  c o n s t i t u t i o n s  c o n t a i n  a  p r o v i s i o n  f o r  a  s p e c i f i c  

139/ minimum o r  maximum sa la ry . -  Other  s t a t e  c o n s t i t u t i o n s  

t h a t  f i x  a s a l a r y  p recede  o r  f o l l ow  t h e  s p e c i f i c a t i o n  wi th  

t h e  c l a u s e  " u n t i l  o the rwi se  p rov ided  by l aw,"  which 

r e n d e r s  t h e  s p e c i f i c  s a l a r y  o b s o l e t e .  F e w  s t a t e s  have 

set  t h e  a c t u a l  amount of  t h e  s a l a r y  i n  c o n s t i t u t i o n a l  pro- 

v i s i o n s .  About two- th i rds  of  t h e  s t a t e s  p r o h i b i t  t h e  l e g i s l a t u r e  

from r a i s i n g  o r  lower ing an incumbent g o v e r n o r ' s  s a l a r y  

138/ - E.g. ,  MONT. CONST. a r t .  V I ,  S 5: " O f f i c e r s  of t h e  
e x e c u t i v e  branch s h a l l  r e c e i v e  s a l a r i e s  provided by law." 

- 1391 ~ . g . ,  HAWAII CONST. a r t .  IV,  s 3. - 



t o  p r o t e c t  a g a i n s t  any e f f o r t  t o  i n f l u e n c e  t h e  g o v e r n o r ' s  

140/ d e c i s i o n s .  - 
ii) Concurrent  o f f i c e  o r  employment. 

Another concern  w i th  r e s p e c t  t o  t h e  compensation of  t h e  

governor i s  whether  t h e r e  shou ld  be a  p r o h i b i t i o n  a s  t o  

h i s  ho ld ing  any concu r r en t  o f f i c e  o r  employment. If no 

c o n s t i t u t i o n a l  p r o h i b i t i o n  i s  i nc luded ,  t h e  m a t t e r  would 

be l e f t  t o  t h e  l e g i s l a t u r e .  I f  t h e  l e g i s l a t u r e  e l e c t e d  

n o t  t o  a c t ,  t h e  governor  cou ld  con t inue  t o  p a r t i c i p a t e  

i n  a  b u s i n e s s  o r  t h e  p r a c t i c e  o f  a  p r o f e s s i o n  wh i l e  

ho ld ing  o f f i c e .  F u r t h e r ,  t h e  governor  would n o t  be 

b a r r e d  from s imul taneous ly  ho ld ing  a n o t h e r  e l e c t i v e  o r  

a p p o i n t i v e  o f f i c e  on any governmental  l e v e l .  

No s t a t e  h a s  i nc luded  i n  i t s  c o n s t i t u t i o n  a  

p r o h i b i t i o n  a g a i n s t  s imul taneous  employment, p r o f e s s i o n a l  

work o r  b u s i n e s s  t i e s  i n  t h e  p r i v a t e  s e c t o r  d u r i n g  a  t e r m  

i n  o f f i c e  a s  governor.  About one-hal f  of  t h e  s t a t e s  

- 140/ ~ . g . ,  N.J. CONST. a r t .  V, s 1, 11 10: - 
The Governor s h a l l  r e c e i v e  f o r  h i s  
s e r v i c e s  a s a l a r y ,  which s h a l l  be  
n e i t h e r  i n c r e a s e d  nor  d iminished 
d u r i n g  t h e  p e r i o d  f o r  which he s h a l l  
have been . e l ec t ed .  



p r o h i b i t  t h e  governor  from s imul taneous ly  ho ld ing  any 

1.4 1/ o f f i c e  o r  employment w i t h  t h e  s t a t e  o r  United S ta tes . -  

£ )  Impeachment 

Impeachment p r o v i s i o n s  a u t h o r i z e  removal of o f -  

f i c e r s  from o f f i c e  because  of  misconduct.  The Convention 

must d e c i d e  i n i t i a l l y  whether o r  n o t  t o  i n c l u d e  a n  impeach- 

ment p r o v i s i o n  i n  t h e  C o n s t i t u t i o n .  I f  a p r o v i s i o n  i s  in -  

c luded ,  t h e  Convention must make d e c i s i o n s  about  who can 

be impeached, t h e  grounds f o r  impeachment, t h e  method of  

impeachment and t r i a l ,  t h e  number of  v o t e s  necessa ry  

t o  b r i n g  charges ,  and t h e  number o f  v o t e s  necessa ry  t o  

142/ c o n v i c t  . - 
Impeachment p r o v i s i o n s  a c t  a s  a check on abuse  

of power by a governor  o r  o t h e r  e x e c u t i v e  o f f i c i a l .  Be- 

cause  o f  t h i s  f u n c t i o n ,  power t o  impeach i s  o f t e n  c r e a t e d .  

1 4 1 /  E .g . ,  MONT. CONST. a r t .  V I ,  S 5: - 

During h i s  t e r m ,  no e l e c t e d  o f f i c e r  
of  the e x e c u t i v e  branch may ho ld  
ano the r  p u b l i c  o f f i c e  o r  r e c e i v e  
compensation f o r  s e r v i c e s  from any 
o t h e r  governmental agency. He may 
be a c a n d i d a t e  f o r  any p u b l i c  o f f i , c e  
d u r i n g  h i s  t e r m .  

1 4 2 /  The V i r g i n i a  c o n s t i t u t i o n  a l s o  pe rmi t s  one who has  - 
been impeached and punished t o  be p rosecu ted  under any 
o t h e r  laws he may have v i o l a t e d ,  and a u t h o r i z e s  t h e  s e n a t e  
t o  s i t  d u r i n g  l e g i s l a t i v e  recess t o  t r y  an impeachment. 
VA. CONST. a r t .  I V ,  S 17. 



Such power is vested in a separate branch of government, 
143/ 

almost always the legislature .- The disadvantage of 

an impeachment provision is its deterrent effect on the 

executive's initiative. All state constitutions except 
144/ - 

Oregon's contain impeachment provisions. 

i) Application of impeachment provision. 

Impeachment provisions can apply to the governor, to the 

governor and lieutenant governor, or to all civil officers 

of the Commonwealth, including judges. 

Impeachment provisions applying to many officers 

have the advantage of policing all levels of executive authority. 

A disadvantage might be the undermining of the governor's 

authority, especially if all other executive officers and 
14 5/ - 

department heads are appointed by the governor. 

Most states provide for impeachment of all civil 

officers of the state.- 146/ A few states limit impeachment 

=/ Executive officials might also be subject to popular 
recall as is described in BRIEFING PAPER NO. 8: ELIGI- 
BILITY TO VOTE AND ELECTION PROCEDURES S I1 (c) (3) . 
=/ ORE. CONST. art. VII, S 6 forbids the impeachment of 
any state official. 

=/ If impeachment provisions apply to all officials, and 
not just to elected officials, then impeachment could be 
used to challenge the governor's appointment and removal 
powers. - See S I1 (A) (4) above. 

146/ 
- E.g., ALAS. CONST. art. 11, S 20 ('!All civil of- 
ficers of the State are subject to impeachment by the 
legislature .") ; COLO. CONST. art. XIII, S 2; N. J. CONST. 
art. VII, S 3, 1; VT. CONST. art. 11, 9 54; WASH. 
CONST. art. V, S 2. 



t o  t h e  governor ,  l i e u t e n a n t  governor  and a  v a r i e t y  o f  

147/ o t h e r  e x e c u t i v e  o f f i c i a l s . -  

ii) Grounds f o r  impeachment. Grounds 

f o r  impeachment can  be s t a t e d  s p e c i f i c a l l y  i n  t h e  Const i -  

t u t i o n  o r  l e f t  t o  d e t e r m i n a t i o n  by t h e  l e g i s l a t u r e .  Ex- 

p l i c i t l y  s t a t i n g  t h e  grounds o f  impeachment i n  t h e  Cons t i -  

t u t i o n  p r e v e n t s  t h e  l e g i s l a t u r e  from a r b i t r a r i l y  c r e a t i n g  

and u s i n g  such grounds a g a i n s t  an incumbent governor .  On 

t h e  o t h e r  hand,  c o n s t i t u t i o n a l  s p e c i f i c a t i o n s  d e c r e a s e  

f l e x i b i l i t y  and may n o t  be  needed i f  t h e  governor  i s  

p r o t e c t e d  by c o n s t i t u t i o n a l  p r o v i s i o n s  r e q u i r i n g  an  

e x t r a o r d i n a r y  m a j o r i t y  t o  i n i t i a t e  impeachment p roceed ings .  

Most s t a t e  c o n s t i t u t i o n s  c o n t a i n  g e n e r a l  d e f i n i t i o n s  

o f  t h e  grounds f o r  impeachment (such a s  h i g h  crimes, m i s -  . . 
demeanors,  misconduct ,  ma l feasance ,  t r e a s o n ,  c o r r u p t i o n  

o r  n e g l e c t  of  d u t y )  .- 148/ NO c o n s t i t u t i o n  s p e c i f i c a l l y  

s ta tes  what c o n s t i t u t e s  an  impeachable o f f e n s e .  Only 

f i v e  s tates -- Alabama, I n d i a n a ,  Lou i s i ana ,  Oklahoma 

and W e s t  V i r g i n i a  -- e x p l i c i t l y  i n c l u d e  incompetence o r  

i n c a p a c i t y  as c a u s e s  f o r  impeachment. Some c o n s t i t u t i o n s  

l e a v e  t h e  cause s  f o r  impeachment t o  be p rov ided  by 

FLA. CONST. a r t .  1 1  , S 17 ("members o f  t h e  c a b i n e t " )  ; 
HAWAII CONST. a r t .  111, S 20 ("any a p p o i n t i v e  o f f i c e r  f o r  
whose removal t h e  consen t  o f  t h e  s e n a t e  is  r e q u i r e d  . . .." 
i . e . ,  t h e  a t t o r n e y  g e n e r a l ) .  

148' Q. , CAL. CONST. a r t .  I V .  S 18;  COLO. CONST. a r t .  X I I I .  
S 2 ;  FLA. CONST. a r t .  111, S 17;  LA. CONST. a r t .  X I  S 24 (A) ;  
WIS. CONST. a r t .  V I I ,  S 1. 



149/ - 
statute. Other constitutions are silent with respect - 

150/ - 
to grounds for impeachment. 

iii) Method for impeachment and trial. 

Of the 49 states that provide for impeachment, 47 empower 

the lower house of the legislature to initiate impeach- 

ment proceedings. Alaska provides for the upper house to 

initiate proceedings, and Nebraska provides for initiation 

of proceedings against the governor by the unicameral 

legislature. The Hawaii constitution is typical: "[Tlhe 

house of representatives shall have the sole power of 

impeachment of the governor and lieutenant governor and the 
151/ - 

senate the sole power to try impeachments." 

In 46 states the court of impeachment is the 
152/ - 

senate. In Nebraska the state supreme court sits as 
15 3/ - 

the court of impeachment. The Missouri constitution 

provides that the governor be tried by a special commission 

149/ HAWAII CONST. art. 111, S 20; MONT. CONST. art. V, - 
S 13. 

150/ MODEL CONST. art. IV, S 4.18; ALAS. CONST. art. 11, - 
S 20.  

151/ HAWAII CONST. art. 111, S 20. - 
152/ Citizens Conference on State Legislatures, STATE CONSTI- - 
TUTIONAL PROVISIONS AFFECTING LEGISLATURES p. 15 (1967). ' 

153/ NEB. CONST. art. 111, S 17. - 



154/ o f  eminent  j u r i s t s  t o  be  e l e c t e d  by t h e  senate.- 

New York r e q u i r e s  t h a t  t h e  s e n a t e  and c o u r t  of appea l s  

155/ j o i n t l y  v o t e  f o r  impeachment.- 

i v )  Number of  v o t e s  r e q u i r e d  t o  impeach 

and conv ic t .  The number of v o t e s  r e q u i r e d  t o  impeach can 

be  a  m a j o r i t y  o r  a  s p e c i f i e d  e x t r a o r d i n a r y  ma jo r i t y .  The 

same a l t e r n a t i v e s  e x i s t  f o r  conv i c t i on .  The lower t h e  

number of  v o t e s  r e q u i r e d ,  t h e  s t r o n g e r  t h e  l e g i s l a t u r e ' s  

check on t h e  e x e c u t i v e  branch.  Those who f a v o r  an  inde-  

pendent  e x e c u t i v e  f a v o r  t h e  p r o v i s i o n  f o r  an e x t r a o r d i n a r y  

m a j o r i t y  i n  o r d e r  t o  p r o t e c t  t h e  governor  from l e g i s l a t i v e  

harassment.  The mere p resence  of an  impeachment p r o v i s i o n  

is  seen  a s  a  d e t e , r r e n t  t o  f l a g r a n t  abuse o f  o f f i c e .  

One survey  found t h a t  2 3  s t a t e  c o n s t i t u t i o n s  

do n o t  s p e c i f y  t h e  v o t e  r e q u i r e d  from t h e  lower house of  

t h e  l e g i s l a t u r e  t o  i n i t i a t e  impeachment p roceed ings .  F i f -  

t e e n  s t a t e s  r e q u i r e  a  v o t e  by a  m a j o r i t y  of  t h e  e l e c t e d  

members. Ten s t a t e s  r e q u i r e  a  v o t e  by two- th i rds  of  t h e  

e l e c t e d  members. Alaska r e q u i r e s  a  v o t e  by two- th i rds  of 

t h e  members of t h e  upper  house. Nearly a l l  s t a t e s  r e q u i r e  

a  two- th i rds  v o t e  by t h e  upper house of  t h e  l e g i s l a t u r e  t o  

MO. CONST. a r t .  I 2. 

=/ N.Y. CONST. a r t .  V I ,  § 24. 



c o n v i c t .  F o r t y - t h r e e  s t a t e s  r e q u i r e  t h e  v o t e  t o  be 

e i t h e r  two- th i rd s  of  t h e  members p r e s e n t  a t  t h e  t i m e  of 

t h e  v o t e  o r  two- th i rd s  o f  t h e  members elected. Alaska  

r e q u i r e s  a  two- th i rd s  v o t e  o f  t h e  members o f  t h e  lower 

2. Execu t ive  branch depar tments  

The e x e c u t i v e  branch a d m i n i s t e r s  t h e  government ' s  

p o l i c i e s  and programs. I n  s t r u c t u r i n g  t h e  Commonwealth 

e x e c u t i v e  branch beyond t h e  o f f i c e  o f  governor ,  t h e  Con- 

v e n t i o n  shou ld  c o n c e n t r a t e  on t h e  g o a l s  o f  a d m i n i s t r a t i v e  

c o o r d i n a t i o n  and e f f i c i e n c y .  

Exper ience  i n  t h e  Uni ted  S t a t e s  ha s  prompted a  

na t ionwide  movement t o  s i m p l i f y  t h e  s t r u c t u r e  o f  t h e  

e x e c u t i v e  branch i n  s t a t e  government. I n  t h e  p a s t ,  s t a t e  

governments tended t o  c r e a t e  new o f f i c e s ,  a g e n c i e s ,  boards  

and commissions whenever t h e y  assumed new f u n c t i o n s  and 

r e s p o n s i b i l i t i e s .  T h i s  l e d  t o  f r agmen ta t i on  of  r e s p o n s i b i l i t y ,  

a d m i n i s t r a t i v e  con fus ion  and o v e r l a p ,  and c o s t l y  and i n e f -  
157/ - 

f i c i e n t  government. 

L e g i s l a t i v e  D r a f t i n g  Research Fund of  Columbia Uni- 
v e r s i t y ,  INDEX DIGEST OF STATE CONSTITUTIONS pp. 536-39 
( 2 d  ed .  1 9 5 9 ) ,  and p. 154 (Supp. 1971 ) .  

I n  1967 t h e  s t a t e s  had an  average  o f  seven e l e c t i v e  
e x e c u t i v e  o f f i c e s ,  w h i l e  Oklahoma had 1 4  e l e c t i v e  execu- 
t i v e  o f f i c e s ,  i n c l u d i n g  a  commissioner o f  i n s u r a n c e  and 
a c h i e f  mine i n s p e c t o r .  HAWAII STUDIES pp. 8, 102-09. I n  
t h e  same y e a r  t h e  s ta tes  had an average  of  85 s e p a r a t e  
agenc i e s .  Committee f o r  Economic Development, MODERNIZING 
STATE GOVERNMENT p. 50.  (1967) .  One a u t h o r i t y  ha s  d e s c r i b e d  
t h e  problem of  f r agmen ta t i on  i n  government a s  fo l lows :  



The most b a s i c  p r i n c i p l e  o f  t h e  s t a t e  " r e o r -  

g a n i z a t i o n "  movement i s  t h a t  o f  u n i f y i n g  t h e  e x e c u t i v e  

branch under  t h e  governor .  - 158/ Adherence t o  t h i s  p r i n c i p l e  

h a s  f o s t e r e d  a r e d u c t i o n  i n  t h e  number of s t a te  e l e c t i v e  

e x e c u t i v e  o f f i c e s  and t h e  g roup ing  of  r e l a t e d  s t a t e  

[ F o o t n o t e  157 c o n t i n u e d ]  

I t  b r e d  c h a o s ;  a g e n c i e s  p u r s u e d  con- 
t r a d i c t o r y  p o l i c i e s  i n  r e l a t e d  f i e l d s .  
I t  fomented c o n f l i c t ;  a g e n c i e s  engaged 
i n  b i t t e r  b u r e a u c r a t i c  w a r f a r e  t o  
e s t a b l i s h  t h e i r  s p h e r e s  o f  j u r i s d i c t i o n .  
I t  opened gaps  i n  t h e  p r o v i s i o n s  of  
s e r v i c e  o r  o f  r e g u l a t i o n ;  c l i e n t e l e s  
w e r e  sometimes d e n i e d  b e n e f i t s  o r  
e s c a p e d  s u p e r v i s i o n  because  t h e y  f e l l  
between a g e n c i e s .  I t  was c o s t l y ;  many 
a g e n c i e s  m a i n t a i n e d  overhead  o r g a n i z a -  
t i o n s  t h a t  c o u l d  have  been r e p l a c e d  more 
c h e a p l y  and e f f e c t i v e l y  by a  common 
o r g a n i z a t i o n ,  and  c i t i z e n s  had t o  make 
t h e i r  own way t h r o u g h  b u r e a u c r a t i c  
l a b y r i n t h s .  And, most  i m p o r t a n t  o f  
a l l ,  it l e d  t o  i r r e s p o n s i b i l i t y ;  no 
one q n i t e  knew how t h e  p a t t e r n  o f  
o r g a n i z a t i o n  and program came i n t o  
e x i s t e n c e  o r  what c o u l d  b e  done t o  a l t e r  
it, each  segment o f  t h e  f ragmented  
government& became a  s e l f - d i r e c t i n g  
u n i t ,  t h e  impac t  of  e l e c t i o n s  on  t h e  
conduc t  of  government was minimized,  
and s p e c i a l  i n t e r e s t  g roups  o f t e n  suc- 
ceeded i n  v i r t u a l l y  c a p t u r i n g  c o n t r o l  
o f  i n d i v i d u a l  a s e n c i e s .  Kaufman, 
Emerging ~ o n f  l i c t s  i n  t h e  ~ o c t r i n e s  
o f  P u b l i c  A d m i n i s t r a t i o n ,  SO M 4 .  P O L .  
SCI. REV. pp. 1057, 1063 (19561, quo ted  
i n  HAWAII STUDIES pp. 38-39. - 

1581 W i l l b e r n ,  A d m i n i s t r a t i v e  O r g a n i z a t i o n ,  i n  THE 50 
STATES p .  344. 



agenc i e s  i n t o  a  l i m i t e d  number o f  major depar tments  

159/ headed by s i n g l e  admin is t ra to rs . -  

These c o n s i d e r a t i o n s  p i n p o i n t  t h e  f o u r  p r i n c i p a l  

i s s u e s  t o  be  addressed  by t h e  Convention w i th  r e s p e c t  t o  

t h e  o r g a n i z a t i o n  of t h e  e x e c u t i v e  branch:  

shou ld  any e x e c u t i v e  o f f i c e s  o t h e r  t han  t h e  
governor  have c o n s t i t u t i o n a l  s t a t u r e ;  

0 i f  t h e  C o n s t i t u t i o n  names o t h e r  e x e c u t i v e  
o f f i c e s ,  shou ld  t h o s e  o f f i c e s  be  e l e c t i v e  
o r  a p p o i n t i v e ;  

0 should  any c o n s t i t u t i o n a l  p r o v i s i o n s  l i m i t  
t h e  s t r u c t u r e  of t h e  e x e c u t i v e  branch;  

0 do any s p e c i a l  needs r e q u i r e  o t h e r  c o n s t i -  
t u t i o n a l  p r o v i s i o n s  w i t h  r e s p e c t  t o  t h e  
e x e c u t i v e  branch.  

Each of t h e s e  i s s u e s  i s  d i s c u s s e d  below. 

a )  C o n s t i t u t i o n a l  d e s i g n a t i o n  of  
e x e c u t i v e  branch o f f i c e s  

Although t h e  C o n s t i t u t i o n  may d e s i g n a t e  any 

number of  e x e c u t i v e  o f f i c e s ,  a  good c o n s t i t u t i o n  should  

c r e a t e  on ly  t h o s e  cons idered  necessa ry  f o r  e f f i c i e n t  

government func t i on ing .  Each c o n s t i t u t i o n a l  o f f i c e  c o s t s  

The s t a t e s  t h a t  have r eo rgan i zed  s i n c e  1965 i n c l u d e  
Arkansas ,  C a l i f o r n i a ,  Colorado,  Delaware, F l o r i d a ,  Georgia ,  
Idaho,  Kentucky, Louis iana ,  Maine, North C a r o l i n a ,  
South  Dakota, V i r g i n i a  and Wisconsin. Broad a c t i v i t y  of 
a  less comprehensive n a t u r e  has  t aken  p l a c e  i n  s e v e r a l  
o t h e r  s t a t e s ,  i n c l u d i n g  Arizona,  Kansas, Oregon and 
Vermont. A c o n s t i t u t i o n a l  amendment i n  Oklahoma i n  1975 
reduced t h e  number of  e l e c t i v e  e x e c u t i v e  o f f i c e s  i n  t h a t  
s t a t e  from 1 3  t o  e i g h t .  Counci l  of S t a t e  Governments, 
BOOK O F  THE STATES: 1976-77 pp. 105, 109 (1976) .  



t h e  t axpaye r s  a d d i t i o n a l  money. S t a t e s  t h a t  have named 

e x e c u t i v e  o f f i c e s  i n  t h e i r  c o n s t i t u t i o n s  and l a t e r  found 

them ex t raneous  have had d i f f i c u l t y  a b o l i s h i n g  them. 

F u r t h e r ,  t h e  c r e a t i o n  of  a  number of e x e c u t i v e  o f f i c e s  

can cause  d i f f u s i o n  o f  r e s p o n s i b i l i t y  w i t h i n  t h e  e x e c u t i v e  

branch and a  d i l u t i o n  o f  t h e  g o v e r n o r ' s  power. 

Of t h e  t r a d i t i o n a l  e x e c u t i v e  branch o f f i c e s  

named i n  s t a t e  c o n s t i t u t i o n s ,  t h e  Convention shou ld  con- 

s i d e r  f o r  p o s s i b l e  d e s i g n a t i o n  i n  t h e  C o n s t i t u t i o n  t h e  

o f f i c e s  of  l i e u t e n a n t  governor ,  a t t o r n e y  g e n e r a l ,  s e c r e t a r y  

of  s t a t e ,  t r e a s u r e r  and a d m i n i s t r a t i v e  d i r e c t o r .  The Con- 

v e n t i o n  might  dec ide  t o  i n c l u d e  a l l ,  any o r  none of t h e s e  

i n  t h e  C o n s t i t u t i o n ;  it might  c r e a t e  new o f f i c e s  t h a t  i n -  

c o r p o r a t e  s e v e r a l  t r a d i t i o n a l  f u n c t i o n s  under one o f f i c e ;  

o r  i t  might  p rov ide  f o r  t h e  d e s i g n a t i o n  of  necessa ry  execu- 

t i v e  branch o f f i c e r s  by t h e  governor  o r  t h e  l e g i s l a t u r e .  

i) Lieu t enan t  governor.  P a t t e r n e d  a f t e r  

t h e  f e d e r a l  Vice Pres idency ,  t h i s  o f f i c e  f i n d s  i t s  most 

impor tan t  j u s t i f i c a t i o n  i n  t h e  p r o v i s i o n  of a  s u c c e s s o r  

t o  t h e  o f f i c e  of governor.  A l i e u t e n a n t  governor  can a l s o  

have s p e c i f i c  d u t i e s  such a s  p r e s i d i n g  ove r  t h e  l e g i s l a t u r e ,  
160/ - 

s e r v i n g  on e x e c u t i v e  branch boards  and commissions, and 

performing t a s k s  d e l e g a t e d  by t h e  governor.  Most s t a t e s  

- 160' A t  l e a s t  1 0  s t a t e s  a s s i g n  t h e  l i e u t e n a n t  governor 
membership on v a r i o u s  boards  and commissions. HAWAII 
STUDIES pp. 8-9. 



f o l l ow  t h e  Vice P r e s i d e n t i a l  model f o r  t h e  l i e u t e n a n t  

governor  and a s s i g n  t h e  o f f i c e  t h e  d u t i e s  o f  p r e s i d i n g  

o v e r  t h e  s e n a t e  and s e r v i n g  as immediate s u c c e s s o r  t o  

t h e  governor .  - 16'/ An i n c r e a s i n g  number of s t a t e s .  how- 

e v e r ,  a r e  making t h e  l i e u t e n a n t  governor  p u r e l y  an execu- 

162/ t i v e  o f f i c e r  w i t h  d u t i e s  a s s i g n e d  by t h e  governor.- 

One a u t h o r i t y  ha s  w r i t t e n  r e g a r d i n g  t h i s  r e c e n t  

development : 

There  i s  a noteworthy t r e n d  toward g i v i n g  
. . . t h e  l i e u t e n a n t  governor  o f f i c i a l  
d u t i e s  i n  t h e  e x e c u t i v e  branch.  There  i s  
need f o r  c a r e f u l  r e c o n s i d e r a t i o n  o f  t h e  
p l a c e  t h e s e  o f f i c e r s  shou ld  have i n  t h e  
governmental  scheme. S i n c e  a  . . . 
l i e u t e n a n t  governor  may a t  any t i m e  be  
c a l l e d  upon t o  f i l l  t h e  p o s t  o f  c h i e f  
e x e c u t i v e ,  he  shou ld  be  e l e c t e d  a long  
w i t h  t h e  c h i e f  e x e c u t i v e  a s  a  member o f  
h i s  a d m i n i s t r a t i v e  team. H e  shou ld  be  
sho rn  o f  h i s  t r a d i t i o n a l  ex  o f f i c i o  
f u n c t i o n  of  s e r v i n g  as t h e  p r e s i d i n g  
o f f i c e r  o f  t h e  Sena t e  -- a  p o s t  c a r r y i n g  
w i th  it compara t ive ly  l i t t l e  power . . . 
and f r e e d  t o  p a r t i c i p a t e  i n  t h e  e x e c u t i v e  
c o u n c i l s  and t o  a c c e p t  such a d m i n i s t r a t i v e  
and r e p r e s e n t a t i o n a l  d u t i e s  as t h e  c h i e f  
e x e c u t i v e  might  choose t o  a s s i g n  him . . . 
The c h a r a c t e r  o f  h i s  d u t i e s  shou ld  be  
k e p t  f l e x i b l e .  H e  should  become a s o r t  
of " m i n i s t e r  w i thou t  p o r t f o l i o "  . . . 
Thi s  would n o t  o n l y  i n s u r e  t h a t  he  would 
f u n c t i o n  i n  a  s u b o r d i n a t e  a d m i n i s t r a t i v e  
c a p a c i t y  t o  t h e  . . . governor  . . . and 
n o t  be  tempted t o  become a  r i v a l .  It  would 

161/ - E.g.. VA. CONST. a r t .  V ,  8 8  1 4 ,  16.  - 
1621 BOOK OF THE STATES p. 109; HAWAII STUDIES pp-  13-14. 



also make possible an adjustment of his 
duties to his particular talents. A series 
of different assignments over a period of 
time would enable him to acquire a wider 
knowledge of the operations of the govern- 
ment as a whole. In this way he could be 
given a better opportunity than at present 
to prepare himself for the responsibility 
of serving as chief executive in case fate 
should thrust that role upon him.163/ - 

J. Kallenbach, THE AMERICAN CHIEF EXECUTIVE: THE 
PRESIDENCY AND THE GOVERNORSHIP pp. 234-3.5 (1966) . Colorado, 
Illinois and Montana recently adopted constitutional pro- 
visions along this line. The Illinois provision states: 

The Lieutenant Governor shail perform the 
duties and exercise the powers in the 
Executive Branch that may be delegated to 
him by the Governor and that may be pre- 
scribed by law. 

ILL. CONST. art. V, $$ 14. Montana adopted a similar 
provision, with one additional clause: 

The lieutenant governor shall perform the 
duties provided by law and those delegated 
to him by the governor. No power specifi- 
cally vested in the governor by this consti- 
tution may be delegated to the lieutenant 
governor. 

MONT. CONST. art. VI, § 4. The added clause eliminates 
the problem of the governor assigning the lieutenant governor 
the powers to sign or veto bills or to call a special session 
of the legislature. It also prevents a legislature hostile 
the governor from granting conflict-inciting powers or duties 
to the lieutenant governor. 

The recent Michigan constitution assigns the lieutenant 
governor specific duties (following the Vice Presidential 
model) and allows delegation of duties by the governor by 
providing: 

The lieutenant governor shall be president 
of the senate, but shall have no vote, unless 
they be equally divided. He may perform duties 
requested of him by the governor, but no power 
vested in the governor shall be delegated. 

MICH. CONST. art. V, § 25. 



ii) A t t o r n e y  g e n e r a l .  The a t t o r n e y  

g e n e r a l  u s u a l l y  s e r v e s  as t h e  l e g a l  a d v i s e r  t o  t h e  governor  

and a l l  depar tments  o f  government and as t h e  r e p r e s e n t a t i v e  

of t h e  government i n  a l l  a c t i o n s  i n  which any government of -  

f i c e r  o r  agency i s  a p a r t y .  He sometimes a l s o  e x e r c i s e s  

d i r e c t  o r  s u p e r v i s o r y  r e s p o n s i b i l i t y  f o r  t h e  enforcement  

o f  t h e  c r i m i n a l  laws i n  t h e  s t a t e  o r  commonwealth. 

iii) S e c r e t a r y  of  s t a t e .  T h i s  o f f i c e  h a s  

t r a d i t i o n a l l y  been r e s p o n s i b l e  f o r  a  number of l a r g e l y  unre- 

l a t e d  a c t i v i t i e s .  One a u t h o r i t y  d e s c r i b e s  t h e  o f f i c e  as 

f o l l o w s :  

The S e c r e t a r y  of  s t a t e  i s  g e n e r a l l y  
t h e  o f f i c i a l  c u s t o d i a n  of  s t a t e  r e c o r d s  
and a r c h i v e s .  H e  i s  keeper  of  t h e  s t a t e  
sea l ,  by u s e  of which he  i s  r e q u i r e d  t o  
a u t h e n t i c a t e  g u b e r n a t o r i a l  p r o c l a m a t i o n s ,  
commissions of appo in tment ,  and c e r t a i n  
o t h e r  p u b l i c  documents.  H e  i s  charged 
w i t h  t h e  p u b l i c a t i o n  and d i s t r i b u t i o n  
of  t h e  s t a te  s e s s i o n  l a w s .  H e  u s u a l l y  
h a s  i m p o r t a n t  d u t i e s  i n  c o n n e c t i o n  w i t h  
e l e c t i o n  a d m i n i s t r a t i o n ;  i s s u e s  c e r t i f i -  
c a t e s  of  i n c o r p o r a t i o n ;  and r e g i s t e r s  
t r ademarks .  I n  many s ta tes  h e  i s  charged  
w i t h  t h e  c o m p i l a t i o n  and p u b l i c a t i o n  of a 
s t a t e  manual o r  r e g i s t e r ,  and of  e l e c t i o n  
s t a t i s t i c s .  I n  some s t a t e s  he i s s u e s  
au tomobi le  l i c e n s e s  and a d m i n i s t e r s  s t a t e  
laws r e g u l a t i n g  t h e  i s s u a n c e  and sa le  o f  
c o r p o r a t e  s e c u r i t i e s .  O t h e r  d u t i e s  of  a  
m i s c e l l a n e o u s  n a t u r e  are imposed upon him 
i n  d i f f e r e n t  s t a t e s . l 6 4 /  - 

i v )  Treasurer/auditor/comptroller. S t a t e s  

o f t e n  v e s t  a number o f  f u n c t i o n s  w i t h  r e s p e c t  t o  f i s c a l  a f f a i r s  

C. S n i d e r ,  AMERICAN STATE AND LOCAL GOVERNMENT p. 277  
( 1 9 6 5 ) ,  quo ted  i n  HAWAII STUDIES p. 15.  



i n  c o n s t i t u t i o n a l  o f f i c e s .  These i n c l u d e  t h e  f u n c t i o n s  of  

r e c e i p t  and cus tody  o f  funds ,  a u t h o r i z a t i o n  and payment o f  

w a r r a n t s  drawn on t h e  t r e a s u r y ,  ma in t a in ing  t h e  account ing  

system and performing p e r i o d i c  a u d i t s .  I n  t h e  f e d e r a l  

system, t h e s e  f u n c t i o n s  a r e  s e p a r a t e d  i n t o  two o f f i c e s .  

The t r e a s u r e r  r e c e i v e s  and m a i n t a i n s  cus tody  of  f e d e r a l  

funds ,  m a i n t a i n s  an o v e r - a l l  a ccoun t i ng  sys tem,  and 

a u t h o k i z e s  and pays w a r r a n t s  drawn on f e d e r a l  funds  by 

t h o s e  depar tments  and agenc i e s  a u t h o r i z e d  by Congress t o  do 

so .  The c o m p t r o l l e r  g e n e r a l ,  who i s  r e s p o n s i b l e  t o  t h e  

l e g i s l a t i v e  b ranch  r a t h e r  t h a n  t o  t h e  e x e c u t i v e  b ranch ,  

165/ performs f i n a n c i a l  and program performance audi ts . -  

Some s t a t e s  s e p a r a t e  t h e s e  f u n c t i o n s  i n t o  t h r e e  

o f f i c e s .  The t r e a s u r e r  becomes l a r g e l y  a  ce remonia l  

o f f i c e r  r e s p o n s i b l e  o n l y  f o r  t h e  r e c e i p t  and cus tody  o f  

s t a t e  funds  and t h e  payment of  w a r r a n t s  drawn on t h e  s t a t e .  

The c o m p t r o l l e r  ( o r  a u d i t o r  i n  some s t a t e s )  ma in t a in s  

t h e  accoun t i ng  r e c o r d s  and a u t h o r i z e s  d i sbursements  from 

t h e  s t a t e  t r easury . -  166' The a u d i t o r  performs pos t - expend i t u r e  

165' 31 U.S.C. 5 5  41-134 (1970) .  

166' When t h e  l e g i s l a t u r e  h a s  passed  an  a p p r o p r i a t i o n  a c t ,  t h e  
c o m p t r o l l e r  sets up an  account  f o r  each  i n d i v i d u a l  appropr ia -  
t i o n .  Before  any e x p e n d i t u r e  can  a c t u a l l y  be made p u r s u a n t  
t o  an  a p p r o p r i a t i o n ,  t h e  c o m p t r o l l e r  must v e r i f y  t h a t  t h e  
purpose  of t h e  e x p e n d i t u r e  i s  t h e  one f o r  which t h e  app rop r i -  
a t i o n  was made, and t h a t  a  s u f f i c i e n t  unexpended ba l ance  
e x i s t s  t o  cove r  t h e  proposed payment. Once s a t i s f i e d  t h a t  
t h e s e  requ i rements  have been m e t ,  t h e  c o m p t r o l l e r  s i g n s  an  
o r d e r  o r  wa r r an t  upon t h e  t r e a s u r y  and o n l y  t hen  can  t h e  
t r e a s u r e r  make t h e  nece s sa ry  d i sbursement .  Th i s  p r o c e s s  i s  
c a l l e d  t h e  p r e - a u d i t  because  it occu r s  b e f o r e  expend i t u r e .  



a u d i t s  t o  determine i f  t h e  governmental agencies  have 

a c t u a l l y  expended t h e  s t a t e ' s  funds i n  accordance w i t h  

167/ t h e  l e g i s l a t u r e ' s  appropria t ion.-  

v )  Adminis t ra t ive  d i r e c t o r .  Some 

a u t h o r i t i e s  have suggested a  c o n s t i t u t i o n a l  p rov i s ion  

f o r  an a d m i n i s t r a t i v e  d i r e c t o r  ( o r  "gene ra l  manager") t o  

s e r v e  a t  t h e  governor ' s  p l easu re  and assume r e s p o n s i b i l i t y  

f o r  day-to-day management of t h e  e n t i r e  execut ive  branch 

es tab l i shment  on t h e  ground t h a t  a  governor needs sound 

long range program planning f o r  e f f e c t i v e  c o n t r o l  over  

program execut ion .  

Most s t a t e s  des igna te  t h e s e  execu t ive  o f f i c e s  

and d e s c r i b e  t h e i r  func t ions ,  a t  l e a s t  i n  broad o u t l i n e ,  

i n  t h e i r  cons t i t u t ions . -  16'/ This  approach c r e a t e s  a  

s t a b l e  execu t ive  branch framework. On t h e  o t h e r  hand, i t  

adds c o s t ,  decreases  f l e x i b i l i t y  and d i f f u s e s  r e s p o n s i b i l i t y  

w i th in  t h e  execu t ive  branch. 

Since t h e  pos t -audi tor  s e r v e s  a s  a  watchdog f o r  t h e  l e g i s -  
l a t u r e ,  it i s  reasonable  t h a t  t h e  l e g i s l a t u r e  should s e l e c t  t h e  
person f o r  t h e  o f f i c e .  

Committee f o r  Economic Development, M O D E R N I Z I N G  STATE 
GOVERNMENT pp. 59-60 (1967);  Wil lbern,  ~ d m i n i s t r a t i v e  Organi- 
z a t i o n ,  i n  THE 50 STATES p. 345. The a v a i l a b i l i t y  of a  
c e n t r a l  s t a f f  agency a t  t h e  governor ' s  d i s p o s a l  m i t i g a t e s  
t h i s  concern. 

1691 A s  an except ion  t o  t h i s  r u l e ,  t h e  Puer to  Rico c o n s t i t u t i o n  
names only t h e  governor and s e c r e t a r y  of s t a t e .  Alaska 
and Hawaii a l s o  name only two o f f i c i a l s  each,  t h e  governor 
and l i e u t e n a n t  governor. 



The second a l t e r n a t i v e ,  v e s t i n g  power i n  t h e  

governor  t o  shape t h e  e x e c u t i v e  branch,  maximizes f l e x i -  

b i l i t y ,  e f f i c i e n c y  and c e n t r a l i z a t i o n  o f  power i n  t h e  

governor .  N o  s t a t e  y e t  g i v e s  t h e  governor  t h e  a u t h o r i t y  

t o  c r e a t e  e x e c u t i v e  o f f i c e s  and agenc i e s .  

The t h i r d  a l t e r n a t i v e ,  l e a v i n g  t h e  shap ing  of 

t h e  e x e c u t i v e  branch t o  t h e  l e g i s l a t u r e  t o  accompl ish  by 

s t a t u t e ,  i s  adopted by many o f  t h e  newer s t a t e  c o n s t i t u t i o n s .  

These c o n s t i t u t i o n s  d e s i g n a t e  o n l y  o f f i c e s  nece s sa ry  t o  t h e  

c o n s t i t u t i o n a l  p l a n  i t s e l f ,  and a l l  o t h e r  o f f i c e s  a r e  c r e a t e d  

by t h e  l e g i s l a t u r e  a t  t h e  t i m e  and i n  t h e  form t h a t  appea r s  

most a p p r o p r i a t e .  - Thi s  approach s e r v e s  t h e  need f o r  

f l e x i b i l i t y  and a  check on t h e  power of t h e  execu- 

t i v e  branch.  I ts p r i n c i p a l  d i s advan t age  may be  an  impetus 

t o  t h e  p r o l i f e r a t i o n  o f  government o f f i c e s  and a  d i f f u s i o n  

of  e x e c u t i v e  branch r e s p o n s i b i l i t y .  To c o u n t e r a c t  t h i s  

impetus ,  some new and r e v i s e d  c o n s t i t u t i o n s  l i m i t  t h e  number 

171/ o f  major  depar tments  t h a t  t h e  l e g i s l a t u r e  may crea te . -  

b )  Method of  f i l l i n g  d e s i g n a t e d  o f f i c e s  

With r e s p e c t  t o  any o f f i c e s  s p e c i f i e d  i n  t h e  

C o n s t i t u t i o n ,  t h e  n e x t  impor t an t  i s s u e  i s  t h e  method o f  

1701 - E. g. , N. J. CONST. a r t .  V ,  s IV, 11 1. 

Th i s  method i s  d i s c u s s e d  i n  5 11 (B) ( 2 )  (c) below. 



f i l l i n g  t h e s e  o f f i c e s .  Execut ive  o f f i c e r s  can be  popu- 

l a r l y  e l e c t e d ,  appo in ted  by t h e  governor o r  e l e c t e d  by 

172/ t h e  l e g i s l a t u r e . -  

C o n s t i t u t i o n a l  e x p e r t s  s i n c e  t h e  t u r n  o f  t h e  

cen tu ry  have suppor ted  appointment r a t h e r  t h a n  popular  

e l e c t i o n  f o r  a  number o f  r ea sons .  F i r s t ,  they  emphasize 

t h e  need f o r  u n i t y  and c o n t r o l  i n  t h e  e x e c u t i v e  branch. 

E l ec t ed  o f f i c e r s  and depar tment  heads whose s p h e r e s  o f  

a u t h o r i t y  and p o l i t i c a l  ambi t ions  compete w i t h  t h e  

gove rno r ' s  may t h r e a t e n  h i s  a u t h o r i t y .  Th is  i s  e s p e c i a l l y  

t r u e  i f  t h e  o f f i c i a l s  a r e  e l e c t e d  f o r  terms of o f f i c e  d i f -  

f e r e n t  t han  t h e  g o v e r n o r ' s ,  and i f  t h e r e  i s  no r e s t r i c t i o n  

on t h e  r e e l i g i b i l i t y  of t h e  o f f i c i a l s  wh i l e  t h e r e  i s  a  r e s t r i c t i o n  

on t h e  g o v e r n o r ' s  r e e l i g i b i l i t y  f o r  o f f i c e .  Such o f f i c i a l s  

a r e  l i k e l y  t o  b u i l d  ba se s  o f  power independent  o f ,  and o f t e n  

c o n f l i c t i n g  w i t h ,  t h o s e  of t h e  governor .  Second, e x e c u t i v e  

branch o f f i c e s  o t h e r  t h a n  governor  a r e  e s s e n t i a l l y  admin i s t r a -  

t i v e  and o f t e n  t e c h n i c a l  i n  c h a r a c t e r ;  v o t e r s  cannot  r e a l i s t i -  

c a l l y  judge whether c a n d i d a t e s  pos se s s  t h e  q u a l i f i c a t i o n s  f o r  

t h e s e  o f f i c e s .  T h i r d ,  s e l e c t i o n  of  a d m i n i s t r a t i v e  o f f i c i a l s  by 

t h e  governor  b r i n g s  h i g h l y  q u a l i f i e d  i n d i v i d u a l s  i n t o  t h e  p u b l i c  

s e r v i c e  who might  n o t  be w i l l i n g  t o  seek  e l e c t i o n  t o  o f f i c e .  
- 

172/ E l e c t i o n  o r  appointment may be used e x c l u s i v e l y  o r  i n  - 
tandem. Many s t a t e s  p rov ide  f o r  popula r  e l e c t i o n  of  some 
o f f i c e r s  (most commonly a t t o r n e y  g e n e r a l  and s e c r e t a r y  of  
s t a t e ) ;  e l e c t i o n  by t h e  l e g i s l a t u r e  of o t h e r  o f f i c e r s  ( such  
a s  t r e a s u r e r  o r  a u d i t o r ) ;  and appointment by t h e  governor  
of t h e  remaining o f f i c e r s .  



Four th ,  government i s  more respons ive  t o  t h e  people  i f  

t h e  governor t a k e s  f u l l  r e s p o n s i b i l i t y  f o r  h i s  p o l i c i e s  

and a c t i o n s .  Voters  can exp res s  approva l  o r  d i s app rova l  

of t h e  governor ' s  programs a t  each e l e c t i o n .  F ix ing  

r e s p o n s i b i l i t y  i s  imposs ib le  when many o f f i c i a l s  a r e  

e l e c t e d .  F i f t h ,  t h e r e  i s  no need f o r  t h i s  p a r t i c u l a r  

check on power w i t h i n  t h e  execu t ive  branch because of 

t h e  e x i s t e n c e  of more e f f e c t i v e  e x t e r n a l  checks:  t h e  

l e g i s l a t u r e ;  t h e  j u d i c i a r y ;  t h e  p r e s s ;  ana a v a r i e t y  of 

173/ s p e c i a l  i n t e r e s t  groups.- 

Arguments i n  f avo r  of popular  e l e c t i o n  of execu- 

t i v e  branch o f f i c e r s  a r e  a s  fo l lows:  F i r s t ,  t h e  e l e c t i o n  

of more o f f i c e r s  makes government more respons ive  t o  t h e  

p u b l i c  w i l l ;  second,  checks and balances  a r e  needed wi th in  

t h e  execu t ive  branch t o  impede an over reach ing  o r  c o r r u p t  

governor; t h i r d ,  t h i s  system p rov ides  a t r a i n i n g  ground 

f o r  p rospec t ive  cand ida t e s  f o r  governor,  and a l s o  prov ides  

o p p o r t u n i t i e s  f o r  p o l i t i c a l  exposure of p o t e n t i a l  candida tes ;  

- f o u r t h ,  t h e  a v a i l a b i l i t y  of impor tan t  o f f i c e s  p rov ides  an 

o u t l e t  f o r  d i f f e r e n t  f a c t i o n s  w i t h i n  t h e  governor ' s  p a r t y  

t o  o b t a i n  exposure ,  and it provides  s i m i l a r )  o p p o r t u n i t i e s  

f o r  t h e  opposing p a r t y  t o  promote, and i n  some c a s e s  e l e c t ,  

174/ promising candidates.- 

=/ ILLINOIS CON CON pp. 156-67: HAWAII STUDIES pp. 7-31. ' 

174' HAWAII STUDIES pp. 7-31. 



The two most r e c e n t l y  a d m i t t e d  s t a t e s ,  ~ a w a i i  and 

Alaska ,  p r o v i d e  f o r  t h e  e l e c t i o n  o f  o n l y  two e x e c u t i v e  o f -  

f i c i a l s  on  a  j o i n t  b a l l o t :  t h e  governor  and l i e u t e n a n t  

governor .  A l l  o t h e r  e x e c u t i v e  b ranch  o f f i c e r s  i n  t h e s e  

s t a t e s  a r e  a p p o i n t e d  by t h e  governor .  New J e r s e y  and P u e r t o  

Rico  e lec t  o n l y  t h e  g o v e r n o r ,  who a p p o i n t s  t h e  rest o f  t h e  

major  e x e c u t i v e  o f f i c i a l s .  Other  s t a t e s  p r o v i d e  f o r  p o p u l a r  

e l e c t i o n  o f  t h e  l i e u t e n a n t  governor  ( 4 1  s t a t e s ) , -  175/ t h e  

176/ 
a t t o r n e y  g e n e r a l  ( 4 1  s t a t e s ) , -  t h e  s e c r e t a r y  of  s t a t e  

(38 s t a t e s )  ,- 177/ t h e  t r e a s u r e r  ( 4 1  s t a t e s )  ,- 178/ o t h e r  minor 

o f f i c e r s ,  and even members o f  b o a r d s ,  commissions and 

179/ c o u n c i l s .  - 

The Convention might  d e c i d e  t o  e lec t  an  a t t o r n e y  

g e n e r a l  d e s p i t e  a  g e n e r a l  p o l i c y  d e c i s i o n  a g a i n s t  e l e c t i o n  

o f  e x e c u t i v e  b ranch  o f f i c e r s .  T h i s  w i l l  depend on t h e  a t t o r n e y  

g e n e r a l ' s  r o l e  i n  t h e  Commonwealth government.  If t h e  a t t o r n e y  

g e n e r a l  a d v i s e s  t h e  governor  on t h e  l e g a l i t y  of  e x e c u t i v e  

p o l i c i e s  and d e v e l o p s  arguments  t o  s u p p o r t  t h e s e  p o l i c i e s ,  

175' The l i e u t e n a n t  governor  i s  p o p u l a r l y  e l e c t e d  i n  a l l  of  t h e  
s t a t e s  where t h e  o f f i c e  e x i s t s .  The s t a t e s  t h a t  do  n o t  e lec t  a 
1 i e u t . e n a n t  governor  a r e :  Ar izona;  Maine; New Hampshire; New 
J e r s e y ;  Oregon; Tennessee;  W e s t  V i r g i n i a ;  and Wyoming. 

A l l  s t a t e s  e x c e p t  Alaska ,  Hawaii ,  I n d i a n a ,  Maine, New 
Hampshire, New J e r s e y ,  P e n n s y l v a n i a ,  Tennessee and Wyoming. 

177' A l l  s t a t e s  e x c e p t  Alaska ,  Delaware, H a w a i i ,  Maine, Maryland, 
N e w  Hampshire, N e w  J e r s e y ,  New York, P e n n s y l v a n i a ,  Tennessee ,  
Texas and V i r g i n i a .  

178' A l l  s t a t e s  e x c e p t  Alaska ,  Hawaii,  Maine, Maryland, Michigan,  
New Hampshire, New J e r s e y ,  Tennessee  and V i r g i n i a .  

=/ For example,  e i g h t  s t a t e s  e lec t  t h e  s e c r e t a r y  of a g r i c u l t u r e .  



t h a t  r o l e  suppor t s  appointment of t h e  a t t o r n e y  g e n e r a l  by 

t h e  governor.  I f ,  however, t h e  a t t o r n e y  g e n e r a l  i s  respons i -  

b l e  t o  t h e  whole government f o r  i m p a r t i a l  l e g a l  op in ions ,  a  

r o l e  t h a t  cou ld  i n c l u d e  t h e  p rosecu t ion  of o t h e r  e x e c u t i v e  

o f f i c e r s  f o r  v i o l a t i o n s  o f  Commonwealth law, t h e n  an e l e c t e d  

a t t o r n e y  g e n e r a l  might make t h e  o f f i c e  more independent and 

vigorous .  

I f  t h e  Convention s e l e c t s  popular  e l e c t i o n  a s  t h e  

method of f i l l i n g  one o r  more e x e c u t i v e  branch o f f i c e s  a s i d e  

from t h a t  of t h e  governor ,  t h e  Convention must dec ide  whether 

t o  s e l e c t  t h e s e  o f f i c e r s  on a  j o i n t  b a l l o t  w i t h  t h e  governor 
180/ - 

o r  on an independent b a l l o t .  

The modern t r e n d  is  t o  e l e c t  t h e  governor and 

l i e u t e n a n t  governor on a  j o i n t  ba l lo t . -  18" Arguments f a v o r i n g  

t h e  j o i n t  o r  team e l e c t i o n  are t h a t  it a s s u r e s  t h a t  t h e  

l i e u t e n a n t  governor and t h e  governor a r e  members of  t h e  same 

p o l i t i c a l  p a r t y ,  and it p rov ides  a  l o g i c a l  succes so r  i n  c a s e  

of a  vacancy i n  t h e  o f f i c e  of governor.  Arguments f a v o r i n g  

s e p a r a t e  e l e c t i o n  p o i n t  o u t  t h a t  t h i s  method maxir.izes popula r  

i n p u t  i n t o  t h e  execu t ive  branch,  a l lows  f o r  nonpa r t i s an  

cand ida t e s  f o r  governor o r  l i e u t e n a n t  governor ,  and en- 

courages  s t r o n g e r  cand ida t e s  f o r  l i e u t e n a n t  governor.  

- 180/ A s  w i th  t h e  g e n e r a l  methods of s e l e c t i o n ,  t h e s e  methods of  
b a l l o t i n g  can be combined. A j o i n t  b a l l o t  can be  r e q u i r e d  f o r  
some o f f i c e s  (such a s  l i e u t e n a n t  governor)  and an independent  
b a l l o t  can be r e q u i r e d  f o r  o t h e r s  (such a s  a t t o r n e y  g e n e r a l ) .  

Counci 1 of  S t a t e  Governments, I'IODERNI Z I N G  STATE CONSTITUTIONS : 
1966-1972 p. 21 (1973) .  Team e l e c t i o n  was approved by amend- 
ment i n  a  f i f t h  of t h e  s t a t e s  du r ing  t h e  1966-1972 per iod .  



The l i e u t e n a n t  governor  i s  e l e c t e d  on a  j o i n t  
182/ - 

b a l l o t  w i t h  t h e  governor  i n  20 s t a t e s ,  and e l e c t e d  
183/ - 

s e p a r a t e l y  i n  21 s t a t e s .  N o  s t a t e  e lec ts  any o t h e r  

e x e c u t i v e  o f f i c i a l  on a  j o i n t  b a l l o t  w i t h  t h e  governor .  

C )  C o n s t i t u t i o n a l  l i m i t a t i o n s  on t h e  
s t r u c t u r e  of  t h e  e x e c u t i v e  b ranch  

The C o n s t i t u t i o n  may i n c l u d e  l i m i t a t i o n s  on t h e  

o r g a n i z a t i o n  of t h e  e x e c u t i v e  branch i n  l i e u  of (or  i n  

c o n j u n c t i o n  w i t h )  s p e c i f i c  p r o v i s i o n s  s e t t i n g  o u t  t h a t  

o r g a n i z a t i o n .  The m o s t  p r a c t i c a l  of such measures  a r e  

l i m i t a t i o n s  on multi-member boards  o r  mul t i -head depar tments ,  

and a  c e i l i n g  on t h e  number of  e x e c u t i v e  branch depa r tmen t s  

t h a t  t h e  l e g i s l a t u r e  may c r e a t e .  

A u t h o r i t i e s  a g r e e  t h a t  multi-member boa rds  o r  

mul t i -head depar tments  d i v i d e  a u t h o r i t y  and g e n e r a l l y  l a c k  
184/  - - -, 

i n i t i a t i v e . -  The Convention might  d e c i d e  t o  i n c l u d e  

i n  t h e  C o n s t i t u t i o n  a  l i m i t a t i o n  on multi-member boards  o r  

mul t i -head depar tments .  The c o n s t i t u t i o n s  of  Alaska ,  Hawaii 
185/ - 

and Montana c o n t a i n  p r o v i s i o n s  of  t h i s  k ind .  The 

Hawaii p r o v i s i o n  s t a t e s :  

182/ E.g . ,  ALAS. CONST. a r t .  111, 5 8; FLA. CONST. a r t .  I V ,  - -  
S 5; ILL. CONST. a r t .  V ,  5 4 ;  MONT. CONST. a r t .  V I ,  5 2. 

183/ E.g.,  VA. CONST. a r t .  V ,  5 13 .  The V i r g i n i a  c o n s t i t u t i o n  - -  
l i m i t s  t h e  governor  t o , o n e  t e r m ,  b u t  p l a c e s  no l i m i t  on t h e  
number of s u c c e s s i v e  t e r m s  t h e  l i e u t e n a n t  governor  can s e r v e .  

184/ Wi l l be rn ,  A d m i n i s t r a t i v e  O r g a n i z a t i o n ,  i n  THE 50 STATES - 
p.  344; HAWAII STUDIES pp. 44-46. 

185/ ALAS. CONST. a r t .  111, 5 5  24, 25; HAWAII CONST. a r t .  I V ,  - 
5 6; MONT. CONST. a r t .  V I ,  5 8. 



Each principal department shall be 
under the supervision of the governor 
and, unless otherwise provided in this 
constitution or by law, shall be 
headed by a single executive.l86/ - 
A ceiling on executive branch departments would 

limit the number of bodies to which the governor or the 

legislature could delegate authority. This limitation 

would not affect advisory boards or investigative commis- 

sions. 

The arguments in favor of a ceiling are: (1) a 

ceiling prompts the legislature to exercise greater care 

in the establishment of new agencies and to consider more 

seriously where each new function belongs in the executive 

branch organization; (2) it compels a continuing or periodic - 
review of the administrative structure; (3) it protects the 

legislature from undue pressure to create new departments; 

and (4) it helps ensure that the governor has a manageable 

"span of control" over departments, thereby increasing 
187/ - 

government efficiency and accountability of officials. 

Arguments against a ceiling include: (1) the 

limit on the number of departments may result in an inefficient 

grouping of unrelated activities; ( 2 )  it may lead to a broad 

definition by the legislature of regulatory and temporary 

agencies, thereby contributing to their proliferation; 

186/ HAWAII CONST. art. IV, S 6. - 
187/ HAWAII STUDIES pp. 41-42; ILLINOIS CON CON p. 174. - 



(3) any numerical limitation is totally arbitrary; and (4) 

a constitutional limitation is unnecessary since the same 

objective could be achieved by a statute that has the 
188/ - 

advantage of greater flexibility. 

The Model State Constitution requires that all 

executive and administrative offices and agencies be allo- 

cated among not more than 20 principal departments, with 
189/ - 

exceptions allowed for regulatory and temporary agencies. 

The Florida constitution establishes the maximum number at 

25; the constitutions of Alaska, Hawaii, Massachusetts, 

Montana, New Jersey and New York establish the maximum 
190/ 

number at 20; the Missouri limitation is 14. Any number 

188/ ILLINOIS CON CON p. 174. - 
189/ MODEL CONST. art. V, B 5.06. The comment on the - 
Model provision explains: 

Twenty is no magic number and, indeed, may 
be too large but a lesser number might inject 
an element of inflexibility into administra- 
tive arrangements. . . . Twenty departments is 
the suggested maximum, not necessarily the number 
that may be desirable for a particular state. 

Id. (comment) , p. 71. - 

190/ E.g., MONT. CONST. art. VI, § 7: - 
All executive and administrative offices, 
boards, bureaus, commissions, agencies and 
instrumentalities of the executive branch 
(except for the office of governor, 
lieutenant governor, secretary of state, 
attorney general, superintendent of public 
instruction, and auditor) and their respective 

[Footnote continued on next page] 



selected by the Convention for the Commonwealth Constitution 

should reflect the size and other particular characteristics 

of the Northern Marianas and the need for a simple and cost- 

effective government organization. 

d) Other organizational measures 

Numerous other devices have been used to promote 

efficiency in the organization of the executive branch. 
i 

For example: 

0 a requirement that the principal 
heads of departments constitute 
a cabinet that meets regularly with 

IJ the governor to advise on govern- 

<. 

mental policy;l91/ - 

[Footnote 190 continued] 

functions, powers, and duties, shall be 
allocated by law among not more than 20 
principal departments so as to provide an 
orderly arrangement in the administrative 

- organization of state government. Tem- 
porary commissions may be established by 
law and need not be allocated within a 
department . 

191/ The Florida and Puerto Rico constitutions so provide. - 
FLA. CONST. art. IV, § 4 .  P.R. CONST. art. IV, § 5 states: 

For the purpose of exercising executive 
power, the Governor shall be assisted by 
Secretaries whom he shall appoint with 
the advice and consent of the Senate. 
The appointment of the Secretary of State 
shall in addition require the advice and 
consent of the House of Representatives, 
and the person appointed shall fulfill 
the requirements established in Section 3 
of this Article. The Secretaries shall 
collectively constitute the Governor's 
advisory council, which shall be designated 
as the Council of Secretaries. 



o a specific delegation of authority 
to the governor to initiate adminis- 
trative re-organization within the 
executive branch; - 192/ 

192/ The constitutions of Alaska and Michigan provide for 
mernatorial reorganization powers. ALAS. CONST. art. 111, 
5 23; MICH. CONST. art. V, 5 2. The Alaska provision states: 

The governor may make changes in the 
organization of the executive branch or 
in the assignment of functions among its 
units which he considers necessary for 
efficient administration. Where these 
changes require'the force of law, they 
shall be set forth in executive orders. 
The legislature shall have sixty days of 
a regular session, or a full session if 
of shorter duration, to disapprove these 
executive orders. Unless disapproved by 
resolution concurred in by a majority of 
the members in joint session, these orders 
become effective at a date thereafter to 
be designated by the governor. 

The Model State Constitution contains a similar provision. 
MODELCONST. art. V, 5 5 . 0 6 .  The comment on the provision 
states: 

In keeping with the concept of the governor 
as leader of state administration, however, the 
chief executive is also granted broad powers 
which permit him to take the initiative in 
administrative reorganization. He has broad 
powers to order changes in the organization of 
government but, when reorganization desired by 
the governor requires changes in law, the partic- 
ipation of the legislature is required to effectu- 
ate them -- the changes may be set forth in 
executive orders to become effective 60 days 
after submission to the legislature unless they 
are specifically modified or disapproved by 
resolution concurred in by a majority of all 
the members. 

Id. (Comment), pp. 71-72. - 



O a provision guaranteeing the 
governor access to information 
from any executive branch 
department, office, or agency 
so that the Governor's power to 
coordinate and direct is 
strengthened. 193/ 

Conclusion 

As the Convention deliberates regarding the 

specifics of a constitutional article on the executive 

branch of government, it should not lose sight of its 

overriding objective -- to create an executive branch 

that, for the first time in the history of the Northern 

Mariana Islands, can speak for and serve the people of the 

Commonwealth. Under the provisions of the Covenant, the 

executive branch headed by a popularly elected governor 

is one of the basic institutions by which the Northern Marianas 

people can achieve their objective of self-government. The 

Convention's decisions on the issues discussed in this brief- 

ing paper involve a special challenge and opportunity for the 

delegates -- to draft a provision on the executive branch 
that looks to the future and not to the past. 

193/ The U.S. Constitution gives the President the power to 
%quire the Opinion, in writing, of the principal officer in 
each of the executive Departments, upon any Subject relating 
to the Duties of their respective Offices. . . ." U.S. CONST. 
art. 11, § 2. The Model State Constitution provides that the 
governor "may at any time require information, in writing or 
otherwise, from the officers of any administrative department, 
office or agency upon any subject relating to their respective 
offices." MODEL CONST. art. V, 5 5.04. 

Several new and revised constitutions contain similar pro- 
visions. CAL. CONST. art. XIII, § 20; ILL. CONST. art. V, § 19; 
MONT. CONST. art. VI, 5 15; VA. CONST. art. V, S 8. 
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