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BILL OF RIGHTS 

Th i s  b r i e f i n g  paper d i s c u s s e s  t h e  c o n s i d e r a t i o n s  

r e l e v a n t  t o  t h e  Convention's  d r a f t i n g  of t h e  b i l l  of  r i g h t s  

t h a t  i s  r e q u i r e d  by s e c t i o n  2 0 3  of  t h e  Covenant. The 

b i l l  o f  r i g h t s  w i l l  occupy an impor tan t  p l a c e  i n  t h e  

Commonwealth C o n s t i t u t i o n :  

A b i l l  of  r i g h t s  l i s t s  t h e  gua ran tees  of 
freedom from governmental encroachment 
cons idered  by cons t i tu t ion-makers  t o  be 
of s u f f i c i e n t  fundamental importance t o  
war ran t  i n c l u s i o n  i n  t h e  b a s i c  law of  a  
s t a t e .  A l l  s t a t e  c o n s t i t u t i o n s  con ta in  
such d e c l a r a t i o n s  and,  wi th  few excep- 
t i o n s ,  t hey  a r e  t h e  l e a d  ar t ic les  i n  t h e  
documents. T h e i r  c o n t e n t s  i nc lude :  
s t a t emen t s  of  b a s i c  p o l i t i c a l  p r i n c i p l e s ,  
a l i s t i n g  of  s u b s t a n t i v e  pe r sona l  and 
p rope r ty  r i g h t s ,  t h e  r i g h t s  o f  persons  
accused o f  crime,  and o t h e r  p rocedura l  
and misce l laneous  guaran tees .  - 1/ 

The f i r s t  s e c t i o n  of t h e  b r i e f i n g  paper  d e s c r i b e s  t hose  pro- 

v i s i o n s  s f  t h e  Covenant and of  t h e  United S t a t e s  C o n s t i t u t i o n  
* 

t h a t  w i l l  a f f e c t - t h e  r i g h t s  of t h e  people  of t h e  Northern 

Mariznas, t h e  b a s i c  a l t e r n a t i v e  approachcs t c  d r a f t i n g  a b i l l  

af r i g h t s  f o r  t l ie  l o c a l  Consc i tu t i cn ,  and t h e  g e n e r a l  cons ider -  

zti~nz a p p l i ~ a b i ~ ?  tc an  assessment 0 5  these a l t e r n a t i v e s .  P a r t  

i s s u e s  f o r  d e c i s i o n  by t h e  d e l e g a t e s ,  and inc ludes  e x t e n s i v e  . . 

1/ Council  o f  S t a t e  Governments, MODERNIZING STATE CONSTITUTIONS: - 
1966-1972 p. 1 8  (1973) .  
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d i s c u s s i o n  of  t h e  v a r i o u s  r i g h t s  s e c u r e d  .by t h e  f e d e r a l  Cons t i -  

t u t i o n  because  t h e  b a s i c  i s s u e  b e f o r e  t h e  Convention i s  whether  

t o  i n c o r p o r a t e  o r  expand t h e  f e d e r a l  g u a r a n t e e s .  

I. BACKGROUND AND GENERAL CONSIDERATIONS 

A. App l i c ab l e  P r o v i s i o n s  o f  t h e  Covenant and t h e  
Uni ted  S t a t e s  C o n s t i t u t i o n  

The Covenant s p e c i f i e s  t h o s e  p o r t i o n s  o f  t h e  Uni ted  

S t a t e s  C o n s t i t u t i o n  t h a t  w i l l  app ly  i n  t h e  Nor the rn  Marianas 
2 /  - 

a s  i f  t h e  new Commonwealth w e r e  a  s ta te .  A l l  o f  t h e  f e d e r a l  

b i l l  of r i g h t s  w i l l  be  a p p l i c a b l e  i n  t h e  Nor thern  Marianas t o  

p r o t e c t  t h e  peop l e  a g a i n s t  a c t i o n  by t h e  f e d e r a l  government. 

Some b u t  n o t  a l l  o f  t h e  f e d e r a l  b i l l  o f  r i g h t s  w i l l  a l s o  be  

a p p l i c a b l e  a g a i n s t  t h e  Commonwealth government,  t o  t h e  same 

e x t e n t  such r i g h t s  a r e  s ecu red  a g a i n s t  s t a t e  a c t i o n .  I n  

a d d i t i o n  t o  t h e  f e d e r a l  b i l l . o f  r i g h t s ,  c e r t a i n  o t h e r  guar-  

a n t e e s  of  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  w i l l  be a p p l i c a b l e  q 

t o  p r o t e c t  t h e  peop le  a g a i n s t  a r b i t r a r y  a c t i o n s  o f  t h e  ledera1 

2nd Commonwealth governments.  

A p r e c i s e  breakdown of t h e  r i g h t s  protected pursu- 

a n t  t o  t h e  Covenant a q a i n s t  t h c  f e d e r a l  government,  t 5 e  Corn- 

mcnwealth government,  and bozh governments,  i s  p rov ided  i n  Ap- 

pendix  A. The o n l y  p r o v i s i o n s  o f  t h e  " f e d e r a l "  b i l l  of r i g h t s  

2/ COVENANT a r t .  V ,  5 5 0 1 ( a ) .  - 



that are presently applicable to the states, but that are 

not applied to the Commonwealth government, are the rights 

to indictment by grand jury and trial by jury in criminal 

cases. These rights, however, may be secured against the 

Commonwealth government in the Commonwealth Constitution. 

B. Basic Alternatives 

A constitution of a state or commonwealth can 

only protect its people against abuses by the local govern- 

ment. The people are protected against the federal govern- 

ment by the United States Constitution. However, the 

Fourteenth Amendment to the United States Constitution also 

provides a federal guarantee of certain fundamental rights 

and liberties against state action. In recent decades, the 

Supreme Court has used the Fourteenth Amendment as a basis 

to extend the protection of most of the provisions of the 

federal bill of rights against the statss. The Fourteenth 

Amendment applies to Lhe Norther11 N2riana.s 2 s  if i t _  were a 

stclte. 

In drsfting a bill n f  rights for the Northern 

F~r,2rj.,inas, de?-ega.tes s h r l i r l d  r a r z  w i t ; :  T?IL-. q l ; z i - a r ? t _ ~ ~ s  

of the federal Constitution. With respect to each of those 
I 

federal rights made applicable against the Commonwealth govern- 

ment under the Covenant, the delegates will have essentially four 

options. First, the Commonwealth Constitution can be silent, 

and the right involved will be secured in any event by the 

federal constitution. Second, the Commonwealth constitution 
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can d u p l i c a t e  t h e  language of t h e  f e d e r a l  C o n s t i t u t i o n .  Th i rd ,  

t h e  Commonwealth C o n s t i t u t i o n  can c o d i f y  d e c i s i o n s  of  t h e  

United S t a t e s  Supreme Court  i n t e r p r e t i n g  t.he p a r t i c u l a r  r i g h t  

i n  ques t i on .  F i n a l l y ,  t h e  Commonwealth C o n s t i t u t i o n  can 

d e f i n e  t h e  r i g h t  more broad ly  t han  t h e  f e d e r a l  C o n s t i t u t i o n .  

I n  t h i s  r e g a r d ,  t h e  Commonwealth C o n s t i t u t i o n  would be c rea-  

t i n g  new r ights  f o r  t h e  people  of t h e  Northern  Marianas i n  

t h e i r  d e a l i n g s  w i th  t h e  Commonwealth government. 

With r e s p e c t  t o  each of t h e  f e d e r a l  r i g h t s  n o t  made 

a p p l i c a b l e  a g a i n s t  t h e  Commonwealth government under t h e  

Covenant, t h e  d e l e g a t e s  have e s s e n t i a l l y  t h e  same a l t e r n a t i v e s .  

The consequences of c o n s t i t u t i o n a l  s i l e n c e  o r  omiss ion ,  

however, w i l l  be  d i f f e r e n t .  I n  t h i s  c a s e ,  omission w i l l  mean 

t h a t  t h e  r i g h t  i s  no t  secured  a g a i n s t  t h e  Commonwealth 

government, e i t h e r  by t h e  f e d e r a l  o r  by t h e  Commonwealth 

C o n s t i t u t i o n .  The d e l e g a t e s  can  a l s o  d r a f t  new language t h a t .  
I 

i s  e i t h e r  more s t r i n g ~ n t  o r  less r e s t r i c t i v e  t han  t h a t  o f  -- 
t h e  i e d e r a l  C o n s t i t a t i o n .  

F i n z l l y ,  t h e  d e l e g a t e s  mzy wish  t o  cons ide r  -&other 

t h ~  Com;qo~lwezlth C o n s t i t u t i a ~  should c r e a t e  GI recoqnize  

These can range  from t h e  r i g h t . t o  a f r e e  and p u b l i c  educa t ion  

t o  t h e  r i g h t  of c o l l e c t i v e  ba rga in ing ,  



C. General Considerations 
~ -- 

In assessing the alternatives outlined above, the 

delegates should weigh the following general considerations. 

Ideally, the Commonwealth Constitution should be a 

comprehensive document. It should, therefore, set forth all 

of the basic rights of the Northern Marianas people in relation 

to their government. Such provisions are considered funda- 

mental to all constitutions. Accordingly, the delegates may 

wish the Commonwealth Constitution to expressly address all 

of the federal guarantees that apply to the Commonwealth 

government pursuant to the Covenant, even though such rights 

would be secured regardless of their inclusion in the Common- 

wealth bill of rights. Most state constitutions do contain 

a bill of rights that overlaps extensively with that of the 

federal Constitution. 

In deciding how to provide such overlapping pro<ec- 

tion in the Commonwealth Constitution, the delegates must 

consider whether their goal is to guarantee the same substan- 

tive right 2 s  the federal Ccnstitution or to provjde for 3 

- .  ?/  u l f f e r n n t  sort- of protection.- D11pl  icatlon of t h s  rjrccise 

language used in the federal Constitution would provide for 

the greatest uniformity"and harmony between the Commonwealth 

31 If the right in question is one that applies against the 
Commonwealth government under the Covenant, the delegates' 
only alternative to uniformity is greater stringency. 

+ 



and t h e  f e d e r a l  c o u r t  sys tems  i n  a p p l y i n g  and e n f o r c i n g  t h e  

s u b s t a n t i v e  r i g h t .  Even w i t h  d u p l i c a t i o n ,  however, t h e  Com- 

monwealth c o u r t s  would be f r e e ,  based  upon s p e c i a l  l o c a l  con- 

d i t i o n s ,  t o  i n t e r p r e t  a  d u p l i c a t e  p r o v i s i o n  of  t h e  Commonwealth 

C o n s t i t u t i o n  a s  c o n f e r r i n g  a  b r o a d e r  r i g h t  t h a n  t h a t  g r a n t e d  

under  t h e  U.S. C o n s t i t u t i o n .  .. .. 

Using d i f f e r e n t  l anguage ,  however,  would b e  an  open 

i n v i t a t i o n  f o r  l o c a l  c o u r t s  t o  r e a c h  d i f f e r e n t  r e s u l t s ,  w i t h  

t h e  p o t e n t i a l  f o r  c o n f u s i o n  and c o n f l i c t  w i t h  t h e  f e d e r a l  

system. I f ,  however, t h e  d e l e g a t e s  wish  t o  a s s u r e  b r o a d e r  

p r o t e c t i o n  t h a n  t h a t  c o n f e r r e d  i n  t h e  U.S. C o n s t i t u t i o n ,  t h e r e  

i s  no a l t e r n a t i v e  b u t  t o  d e p a r t  from t h e  language o f  t h e  

f . ede ra1  b i l l  of r i g h t s .  

I f  t h e  d e l e g a t e s  do n o t  wish  t o  c o n f e r  b r o a d e r  pro-  

t e c t i o n  t h a n  t h e  U.S. C o n s t i t u t i o n ,  but a l s o  do n o t  wish  t o  

d u p l i c a t e  t h e  language of t h e  f e d e r a l  b i l l  of r i g h t s ,  t h e  F 

a l t e r n a t i v e  o f  c o d i f i c a t i o n  is  a v a i l a b l e .  C o d i f i c a t i o n  i n -  

v o l v e s  t h e  a d o p t i o ~ ,  i n  t h e  C o ~ ~ s t i t u t i , o n ,  of  language f r s n  

U.  S.  Suprenie Coilrt o r  o t h e r  dec i  s i o n s  i n t e r p r e t i n g  a r 2  cipply- 

ing t h e  p r o v i s i o n s  o f  tne fec je ra l  b i l l  of  s i g i ~ i s .  The 

c o d i z i e d  language i s  inore p r e c i s e  t h a n  t h e  g e n e r a l  language 

o f  t h e  U . S .  C o n s t i t u t i o n .  Fur the rmore ,  t h e r e  i s  no r i s k  of 

c o n f l i c t  w i t h  t h e  f e d e r a l  C o n s t i t u t i o n  a s  long  as t h e  c o u r t  

d e c i s i o n  c o d i f i e d  remains  t h e  law. 



The d i f f i c u l t y  w i t h  t h i s  approach i s  t h a t  d e c i s i o n s  

o f  t h e  Supreme Cour t  are o v e r r u l e d  from t ime  t o  t i m e .  I f  t h i s  

happens ,  t h e  c o d i f i c a t i o n  i n  t h e  Commonwealth C o n s t i t u t i o n  

would become e i t h e r  s t r i c t e r  t h a n  t h e  new s t a n d a r d  o r  f a l l  

s h o r t  o f  t h e  new s t a n d a r d .  I n  t h e  l a t t e r  c a s e ,  t h e  c o d i f i -  

c a t i o n  may b e  h e l d  t o  v i o l a t e  t h e  f e d e r a l  C o n s t i t u t i o n  and 

be  s t r u c k  down by t h e  c o u r t s .  

O f  c o u r s e ,  i n  f a s h i o n i n g  r i g h t s  t h a t  a r e  n o t  a p p l i e d  

by t h e  Covenant ,  t h e r e  i s  less p o t e n t i a l  f o r  c o n f l i c t  w i t h  

t h e  U.S. C o n s t i t u t i o n ,  and t h e  d e l e g a t e s  can  e x e r c i s e  g r e a t e r  

f l e x i b i l i t y  i n  d r a f t i n g  t h e  p r o v i s i o n s  c r e a t i n g  such  r i g h t s .  

The d e l e g a t e s  shou ld  keep i n  mind,  however,  t h a t  t h e r e  a r e  

r e l a t i v e l y  few i n j u s t i c e s  t h a t  canno t  b e  remedied under  t h e  

b road  p r o t e c t i o n  a f f o r d e d  by a  "due p r o c e s s "  c l a u s e  o r  under 

t h e  g u a r a n t e e  of  e q u a l  p r o t e c t i o n  of  t h e  laws.  Fur thermore ,  

u n l e s s  i n t e n d e d  t o  be  merc s t a t e m e n t s  of  p o l i c y ,  any new . 
r i g h t s  r c c c g n i z e d  i n  t h e  Commonwealth C o n s t i t u t i o n  w i l l  be  

s n f n r c e a b l e  i n  t h e  c o u r t s  ~ i l d  c o u l d  be  .used o r  misused t o  

4 ./' 
*?rea te  u n a n x i c i p a t e d  p r o b l e ~ s  f o r  t h e  q e w  Commonwealth, - 

F i n a l l y ,  wL;.h r e s p e c t  t o  broad stakernents  o f  p o l i c y  

r e c o g n i z e  t h a t  such p r o v i s i o n s  can  l e a d  t o  c o n f u s i o n  on t h e  

4 /  F o r  example, an  a b s o l u t e  " r i g h t "  t o  a  c l e a n  environment  - 
c o u l d  r e s u l t  i n  e x t e n s i v e  envi ronmenta l  l i t i g a t i o n  p l a c i n g  
t h e  c o u r t s ,  n o t  t h e  l e g i s l a t u r e ,  i n  c o n t r o l  of  t h e  f u t u r e  
economic development of  t h e  Nor the rn  Marianas.  

li 



p a r t  of  c o u r t s  cha rged  w i t h  t h e  d u t y  t o  i n t e r p r e t  and app ly  

t h e  C o n s t i t u t i o n .  A c o u r t  may a t t e m p t  t o  e n f o r c e  what was 

o n l y  i n t e n d e d  a s  a  p o l i c y  s t a t e m e n t .  A l t e r n a t i v e l y ,  t h e  

p r e s e n c e  of such  s t a t e m e n t s  i n  t h e  C o n s t i t u t i o n  may l e a d  a  

c o u r t  t o  i n t e r p r e t  o t h e r  p r o v i s i o n s ,  which a r e  i n t e n a e d  by 

t h e  d e l e g a t e s  t o  be j u d i c i a l l y  e n f o r c e a b l e ,  a s  mere s t a t e -  
. . 

ments  o f  p o l i c y .  Perhaps  f o r  t h i s  r e a s o n ,  commentators have 

urged t h e  e x c l u s i o n  of b road  p o l i c y  s t a t e m e n t s  from modern 
5/  - 

s t a t e  c o n s t i t u t i o n s .  

On t h e  o t h e r  hand,  t h e  d e l e g a t e s  may view s t a t e -  

ments  o f  broad p o l i c y  a s  a  n e c e s s a r y  e l ement  of a  b i l l  of 

r i g h t s ,  s e r v i n g  a s  a  fundamenta l  r e p o s i t o r y  of  t h e  p e o p l e ' s  

. view of  t h e  r o l e  of  t h e i r  government .  A s  one o b s e r v e r  has  

n o t e d ,  " C e r t a i n l y  i t  i s  n o t  i n a p p r o p r i a t e  t o  r e s t a t e  t h e  

b a s i c  p r i n c i p l e s  upon which t h e  government of a  s t a t e  i s  
6/ - 

founded.  " 

The P u e r t o  Rican  c o n s t i t u t i o n  e x e m p l i f i e s  s t a t e  

c h e r t e r s  t h a t  have t r a n s l a t e d  t h i s  view o f  b raad  p ~ i i c y  

s t c t e m e n t s  i n t o  p i -ovis ions  of a b i l l  of r i g h t s .  The P u e r t o  

gicarl :>ill 0.f r i g h t s  kcqins w i t h  t h e  a s s e r t i o n  t h a t  " [ ~ : h c  

5/  For  an  example of a  c o n s t i t u t i o n  e x c l u d i n g  b road  p o l i c y  - 
s t a t e m e n t s ,  see N a t i o n a l  Munic ipa l  League, MODEL STATE CON- 
STITUTION ( 6 t h  r e v .  ed .  1968) [ h e r e i n a f t e r  c i k e d  a s  MODEL 
CONST. 1. 

6 /  Rankin,  The B i l l  of R i g h t s ,  i n  MAJOR PROBLEMS I N  STATE 
CONSTITUTIONAL REVISION p. 1 6 1  (W. Graves ed .  1 9 6 0 ) .  



7 /  - 
d i g n i t y  of  t h e  human b e i n g  i s  i n v i o l a b l e . "  I t  g o e s  on  t o  

p r o v i d e  t h a t ,  " I e J v e r y  p e r s o n  h a s  t h e  r i g h t  t o  t h e  p r o t e c t i o n  

o f  t h e  l a w  a g a i n s t  a b u s i v e  a t t a c k s  o,n h i s  honor ,  r e p u t a t i o n  
- 

and p r i v a t e  or  f a m i l y  l i f e . "  
8 /  . .  

11. SPECIFIC ISSUES FOR DECISION 

T h i s  p a r t  i s  d i v i d e d  i n t o  t h r e e  s e c t i o n s .  The f i r s t  

s e c t i o n  c o n c e r n s  t h o s e  r i g h t s  s e c u r e d  by t h e  U.S. C o n s t i t u t i o n  

a g a i n s t  t h e  Commonwealth government  p u r s u a n t  t o  t h e  Covenant .  

The second  s e c t i o n  d e a l s  w i t h  t h o s e  " f e d e r a l "  r i g h t s  n o t  

a p p l i e d  by t h e  Covenant  a g a i n s t  t h e  Commonwealth government .  

The l a s t  s e c t i o n  b r i e f l y  a d d r e s s e s  r i g h t s  t h a t  are n o t  found 

i n  t h e  U.S. C o n s t i t u t i o n ,  b u t  which have  been i n c l u d e d  or  

c o n s i d e r e d  f o r  i n c l u s i o n  i n  s t a t e  c o n s t i t u t i o n s .  

A s  d i s c u s s e d  i n  p a r t  I ,  t h e  d e l e g a t e s  have  f o u r  

o p t i o n s  i n  d e a l i n g  w i t h  s p e c i f i c  " f e d e r a l "  r i g h t s  made a p p l i -  

c a b l e  a g a i n s t  t h e  Commonwealth government  by t h e  Covenant :  

o m i s s i o n ,  d u p l i c a t i o n ,  c o d i f i c a t i o n  of  j u d i c i a l  i c t e r p r e t a -  

t i o n ,  and  e x p a n s i o n  o f  t h e  r i g h t  t h r o u g h  new 3 anguaqs .  in 

d e a l i n g  w i t h  " f e d e r a l "  r i g h t s  not made a p p l f . c z b l e  by t h e  

C ~ ~ . r z n a n t ,  t h e  d e l e g a t e s  a l s o  have f oc r  o9tfo::s: s i l e n c s ;  

d a p l i c a t i o n ;  c o d i f i c a t i ~ n ;  &~-ld expans ion  o r  - ~ o i l i r a c t i o n  

7 /  P.R. CONST. a r t .  11, 5 1. - 
8 /  P.R. CONST. a r t .  11, 5 8 .  - 



o f  t h e  r i g h t  t h r o u g h  new language .  F i n a l l y ,  w i t h  r e s p e c t  

t o  r i g h t s  n o t  r e c o g n i z e d  i n  t h e  f e d e r a l  C o n s t i t u t i o n ,  t h e  

d e l e g a t e s  have  v i r t u a l l y  comple te  freedom t o  s e c u r e  such  

r i g h t s ,  p r o v i d e d  t h e y  do n o t  c o n f l i c t  w i t h  a p p l i c a b l e  pro-  

v i s i o n s  of t h e  U.S. C o n s t i t u t i o n  o r  w i t h  t h e  Covenant.  

A. R i g h t s o n s t i t u t i o n  
,Agains t  t h e  Nor the rn  Mar ianas  Government - 9 /  

1. A r t i c l e  I ,  s e c t i o n  1 0  ( n o  b i l l  o f  a t t a i n d e r  or  
ex  p o s t  f a c t o  law)  

A r t i c l e  I ,  s e c t i o n  1 0  o f  t h e  U.S. C o n s t i t u t i o n  pro-  

v i d e s ,  i n  r e l e v a n t  p a r t ,  "No S t a t e  s h a l l  . . . p a s s  any B i l l  

o f  A t t a i n d e r  [ o r ]  ex p o s t  f a c t o  Law." A b i l l  o f  a t t a i n d e r  

i s  an  a c t  by t h e  l e g i s l a t u r e  f i n d i n g  a  p e r s o n  g u i l t y  and 

imposing punishment  w i t h o u t  a f f o r d i n g  him a  j u d i c i a l  t r i a l .  

An ex p o s t  f a c t o  law is  a  s t a t u t e  p a s s e d  a f t e r  t h e  commission 

of  a n  a c t  d e c l a r i n g  t h a t  a c t  a  c r i m i n a l  o f f e n s e .  

T h i s  p r o v i s i o n  does  n o t  i n  g e n e r a l  l i m i t  t h e  power . 
of t h e  Commonwealth t o  d e t e r m i n e  what  i s  a c r i m i n a l  o f f e n s e  

unt-??r t h e  laws of t h e  Nor the rn  Mar iana  ~ s l a n d s .  R a t h e r ,  t h e  

c i a u s ?  ";:iy r e g ~ l a t e ~ .  "the l.\?anner in :;hich t h e  [Comrnonwealthj 
l o /  - 

may en fo rce  :its! ~ e n a l  Code. '! 

9/ Under a r t i c l e  V,  § 501 (a-) of t h e  Covenant ,  t h e  F i f t e e n t h ,  
s i n e t e e n t h  and Twenty-s ix th  Amendments t o  t h e  U.S. C o n s t i t u -  
t i o n  a r e  a p p l i c a b l e  a g a i n s t  t h e  Commonwealth government .  
These amendments b a r  t h e  d e n i a l  o r  ab r idgement  o f  t h e  r i g h t  
t o  v o t e  on a c c o u n t  of  r a c e ,  c o l o r ,  p r e v i o u s  s e r v i t u d e ,  s e x  
and a g e ,  i f  t h e  p r o s p e c t i v e  v o t e r  i s  a t  l e a s t  18 y e a r s  o l d .  
The q u a l i f i c a t i o n s  of v o t e r s  a r e  d i s c u s s e d  i n  BRIEFING PAPER 
NO. 8 :  ELIGIBILITY TO VOTE AND ELECTION PROCEDURES S I $ ( A ) .  

Rochin v .  C a l i f o r n i a ,  342 U.S. 165 ,  168 ( 1 9 5 2 ) .  



Although some s t a t e  c o n s t i t u t i o n s  s p e c i f i c a l l y  
11/ 12/  

p r o h i b i t  b i l l s  o f  a t t a inde r '  o r  e x  p o s t  f a c t o  laws- 
1 3 /  - 

or  b o t h ,  t h e  N o r t h e r n  Mar ianas  p e o p l e  w i l l  b e  f u l l y  p ro -  
. . 

tected a g a i n s t  t h e s e  u n f a i r  l e g i s l a t i v e  p r a c t i c e s  even  i f  

t h e  Commonwealth C o n s t i t u t i o n  r emains  s i l e n t .  Emphasis of 

t h e  d e l e g a t e s '  a n t i p a t h y  towards  s u c h  l a w s ,  however,  would 

be  a c h i e v e d  by d u p l i c a t i n g  t h e  f e d e r a l  p r o v i s i o n .  

2. A r t i c l e  I V ,  s e c t i o n  2 ( p r i v i l e g e s  and immuni t i e s  
c l a u s e )  

A r t i c l e  I V ,  s e c t i o n  2 g u a r a n t e e s  t h a t  " [ t l h e  

C i t i z e n s  o f  e a c h  s t a t e  s h a l l  b e  e n t i t l e d  t o  a l l  P r i v i l e g e s  

and Immuni t i e s  o f  C i t i z e n s  i n  t h e  s e v e r a l  S t a t e s . "  Th i s  

p r o v i s i o n  f o r b i d s  t h e  Commonwealth from d i s c r i m i n a t i n g  

a g a i n s t  U n i t e d  S t a t e s  c i t i z e n s  who are  n o t  c i t i z e n s  o f  t h e  

N o r t h e r n  Mar ianas  when no s u b s t a n t i a l  r e a s o n  o t h e r  t h a n  non- 

N o r t h e r n  Mar ianas  c i t i z e n s h i p  e x i s t s .  "But [ t h e  p r o v i s i o n ]  

d o e s  n o t  p r e c l u d e  d i s p a r i t y  of  t r e a t m e n t  i n  t h e  many s l t u a -  

t i o n s  where t h e r e  are p e r f e c t l y  v a l i d  i n d e p e n d e n t  r e a s o n s  f o r  
- 

11/ E.g., ALAS. CONST. a r t .  I ;  5 15;  ARIZ, C9NST. art. 11, - 
5 2 5 ;  M I Z B -  CONST. a r t .  11, 5 9.  

, 9. , c!)EsT. a r t ;  ' i ,  $ 2 2 ;  t".zlC,. Ci?;:zT- sri,. : I r .  - 
5 11; WASH. CONST. a r t .  I ,  § 23 .  

13/ E . g . ,  ARIZ. CONST. L r t .  11, § 25;  CAL. CONST. a r t .  I ,  - 
§ 1 6 ;  IDAHO CONST. a r t .  I ,  5 1 6 .  



1 4 /  - 
i t . "  The p r o v i s i o n  e x t e n d s  o n l y  t o  r i g h t s  t h a t  U n i t e d  

S t a t e s  c i t i z e n s  have  a l w a y s  e n j o y e d .  These  i n c l u d e ,  f o r  

example ,  p r o t e c t i o n  by t h e  gove rnmen t  o f  . p e r s o n a l  s a f e t y  
15 /  - 

and  p r o p e r t y .  

T h i s  t y p e  o f  c l a u s e ,  t h e r e f o r e ,  i s  n o t  d e s i g n e d  t o  

p r o t e c t  ' t h e  r i g h t s  o f  N o r t h e r n  P Ia r i anas  c i t i z e n s  i n  t h e i r  

d e a l i n g s  w i t h  t h e  Commonwealth g o v e r n m e n t .  Only  i f  t h e  Con- 

v e n t i o n  d e s i r e s  t o  r e i t e r a t e  t h e  p r o t e c t i o n  t h a t  non -Nor the rn  

M a r i a n a s  c i t i z e n s  w i l l  r e c e i v e  f rom t h e  c l a u s e  s h o u l d  i t  b e  

d u p l i c a t e d  i n  t h e  Commonwealth C o n s t i t u t i o n .  A g r e a t  many 

s t a t e s  c o n s t i t u t i o n a l l y  p r o v i d e  t h a t  n o  c i t i z e n  o r  c l a s s  o f  

c i t i z e n s  may be  g r a n t e d  p r i v i l e g e s  a n d  i m m u n i t i e s  t h a t  a r e  

16/  
n o t  g r a n t e d  t o  a l l  c i t i z e n s . -  

3 .  F i r s t  Amendment ( f r eedoms  o f  r e l i g i o n ,  s p e e c h ,  
Press and a s s e m b l v )  

a )  Freedom o f  r e l i g i o n  

The F i r s t  > ~ e n d m e n t  p r o v i d e s ,  i n  r e l e v a n t  p a r t ,  . 

1 ,  Tconcr v. S J i - i s e l l ,  3 3 4  U.S. 3 8 5 ,  336 ( 1 9 4 8 ) .  It s h o u l d  .- - - - -- ----- 
be n ~ t e d  t i i a t  i.lr:der a r t i c l e  VLIT.. 5 60:; ( a )  o f  t h e  Ccivenzr t ,  
!.he Cr;?;unonwealth q o y e r n m e ~ t  mus t  f o r  t!:c 2 .5-ycar  D z r i o d  £01- 
L ~ w i i ; ?  ier.rr:ir,ati o r :  sf th- . F r \ l : ; t e e s i i i ~  Agreement ,  and. ?lay 
the re t i f t e r ,  pri3ve::t F~:ESO~LS : ~ c t  ::f ILi.a:cja~?as d e s c 2 ~ 1 t  f r o x  . . - - 
. - i . . : F o r  
a  d i s c u s s i o n  o f  t h i s  i s s u e ,  see BRIEFING PAPER N O .  1 2 :  
RESTRICTIONS ON LAND ALIENATION § I I ( E ) .  

1 5 /  S e e  S l a u g h t e r - I I o u s e  C a s c s ,  8 3  U . S .  3 6 ,  7 6  ( 1 8 7 3 ) .  A l t h o u g h  - - 
i n  t h i s  c a s e  t h e  C o u r t  c o n s t r u e d  t h e  p r i v i l e g e s  and i m m u n i t i e s  
c l a u s e  o f  t h e  F o u r t e e n t h  Amendment r a t h e r  t h a n  t h a t  o f  A r t i c l e  
IV,  i t  o b s e r v e d ,  " T h e r e  c a n  be  b u t  l i t t l e  q u e s t i o n  t h a t  t h e  
p u r p o s e  o f  b o t h  t h e s e  p r o v i s i o n s  i s  t h e  same, and t h a t  t h e  
p r i v i l e g e s  and i m m u n i t i e s  i n t e n d e d  a r e  t h e  same i n  e a c h . "  
I d .  a t  7 5 .  - s 

1 6 /  E . g . ,  A R I Z .  CONST. a r t .  1 1 ,  § 1 3 ;  A R K .  CONST. a r t .  1 1 ,  - 
§ 1 8 ;  CAL. CONST. a r t .  I ,  § 21;  CONN. CONST. a r t .  I ,  § 1; 
I N D .  CONST. a r t .  I ,  S 2 3 ;  IOWA CONST. a r t .  I ,  § 6 .  



t h a t  "Congress  s h a l l  make no law r e s p e c t i n g  a n  e s t a b l i s h m e n t  

o f  r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  t h e r e o f . "  

T h i s  c l a u s e  s u g g e s t s  t w o  p r i n c i p a l  a r e a s  f o r  t h e  d e l e g a t e s '  

c o n s i d e r a t i o n :  t h e  s e p a r a t i o n  o f  c h u r c h  and s t a t e  and t h e  

f r e e  e x e r c i s e  of  r e l i g i o n .  

i) S e p a r a t i o n  of  c h u r c h  and s t a t e .  The 

Supreme C o u r t  h a s  h e l d  t h a t  t h e  F i r s t  Amendment d e c r e e s  t h a t  
17/  - 

a  s t a t e  may n o t  " a i d f 1  r e l i g i o n .  While  t h e  b a s i c  p remise  

o f  s e p a r a t i o n  o f  c h u r c h  and s t a t e  i s  w e l l  a c c e p t e d ,  i t  is  

o f t e n  h a r d  t o  d e t e r m i n e  what  c o n s t i t u t e s  " a i d "  t o  r e l i g i o n .  

S t a t e  r e g u l a t i o n  of r e l i g i o u s  p r a c t i c e s ,  such  a s  

r e q u i r i n g  p r a y e r s  i n  c l a s s r o o m s ,  h a s  been  i n v a l i d a t e d  by 
18/  - 

t h e  Supreme Cour t .  F o m s  o f  " n e u t r a l  a i d , "  however,  
19 /  

n o t a b l y  Sunday c l o s i n g  laws- and programs d i r e c t l y  b e n e f i t i n g  
20/ - 

c h i l d r e n ,  have  been uphe ld .  The c r u c i a l  c o n s i d e r a t i o n s  

a p p e a r  t o  b e  t h e  government ' s  pu rpose  and t h e  e x i s t e n c e ,  o; 

t h e  l a c k ,  cf governmenta l  c o e r c i o n .  The Supreme C c u r t ' s  

l a t e s t  d e c i s i o n  i n  t h e  a r e a  02 a i d  t o  r e l i g i n n  j-s Roemer v .  - 

17: S h e r b e r t  v .  V e r n e r ,  374 U.S. 3 9 g  ( 1 9 6 3 : .  - ---- 

19/  McGowan v.  Maryland,. 366 U.S. 420 (1961) (Maryland s t a -  - 
t u t e  p r o h i b i t i n g  t h e  s a l e  of most  r e t a i l  merchand i se  on Sun- 
d a y  u p h e l d ) .  

20/ Board o f  Educ. v .  A l l e n ,  3 9 2  U . S .  236 (1968) ( N e w  York - 
s t a t u t e  a u t h o r i z i n g  p u b l i c  s c h o o l s  t o  l o a n  t e x t b o o k s  t o  
p a r o c h i a l  s c h o o l  s t u d e n t s  f ree of c h a r g e  h e l d  c o n s t i t u t i o n a l ) .  



21/ - 
Board o f  P u b l i c  Works. I n  t h a t  c a s e ,  t h e  Cour t  upheld  

g r a n t s  t o  r e l i g i o u s  s c h o o l s  f o r  " n o n - s e c t a r i a n , "  i . e . ,  n e u t r a l  

p u r p o s e s ,  b e c a u s e  t h e  "p r imary  e f f e c t "  was n o t  t o  a i d  r e l i -  

g i o n .  

S i n c e  the c o n c e p t  o f  a i d  t o  r e l i g i o n  i s  u n c l e a r  and 

e v o l v i n g ,  c o d i f i c a t i o n  o f  c u r r e n t  c o u r t  d e c i s i o n s  may f r e e z e  

i n t o  t h e ' c o n s t i t u t i o n  a n a l y s e s  t h a t  may become outmoded. 

D u p l i c a t i o n  would n o t  c r e a t e  such  a  problem. Loca l  c o u r t s  

would be  f r e e  t o  a t t e m p t  t o  d e v i s e  t h e i r  own b a l a n c e  o f  - 

2  2/ 
i n t e r e s t s -  i n  t h e  c a s e s  coming b e f o r e  them, p r o v i d e d  t h a t  

t h e  b a l a n c e  s t r u c k  d i d  n o t  c o n t r a v e n e  t h e  minimum s e p a r a t i o n  - 
2  3/ - 

between c h u r c h  and s t a t e  r e q u i r e d  by t h e  Supreme Cour t .  

A r u l e  o f  a b s o l u t e  s e p a r a t i o n  o f  c h u r c h  and s t a te  

migh t  e l i m i n a t e  t h e  need  t o  b a l a n c e  i n t e r e s t s .  Such a  r u l e ,  

21,' 96 S. C t .  2337 ( 1 9 7 6 ) .  See BRIEFING PAPER NO. 1 3 :  EDUCA: - - I 

TION § I1 ( G )  . 
22/ The words " b a l a n c e "  and " b a l a n c i n g "  a p p e a r  t h r o u q h o u t  - 
t h i s  b r i e f i n g  p a p e r .  Tkey r z f e r  t~ a  process hy which a 
c o u r t  may d e c i d e  w h e t h e r  a E  a c t i v i t y  v io iz te . ; ;  the C ~ n s - L i t z -  
t i o n .  The LGGZ~L f i r s t  i 2 s n t i f i e s  t h e  variolls i n t e i - e s t s  i n  
a l l o w i n g  and t h o s e  i n  for-bic'idincj che activity. T h e n  the 
c o u r t  "bzlanzes" - - or ccm;>ai-es -- the i i n p ~ r r a n c e  u f  t i l c n e  
i u t e r ~ s t s .  k ' rc;n t i l j  s 531 ;i,~c$r;q ~xir,;qi.s 2 t:Cn,: ! . ~ s i c > n  a =  2 3  
tke c 2 n s t i t u t i a n a l i t y  of rne  a c t i v i t y  i n  q u e s t i v n .  

23/ Most s ta tes  have  d u p l i c a t e d  t h e  f e d e r a l  p r o v i s i o n .  
Among t h e s e  a r e  Hawaii  and Alaska .  HAWAII CONST. a r t .  I ,  
§ 3 ;  ALAS. CONST. a r t .  11, 5 5. No s t a t e s  have  c o d i f i e d  a 
Supreme C o u r t  d e c i s i o n  i n t e r p r e t i n g  t h e  c o n c e p t  of  a i d  t o  
r e l i g i o n .  



however,  migh t  c r e a t e  m o r e  d i f f i c u l t y  t h a n  i t  would e l i m i n a t e .  

The e x p e r i e n c e  of Wisconsin i s  i n s t r u c t i v e .  The Wisconsin 
. . 

c o n s t i t u t i o n  o r i g i n a l l y  p r o v i d e d  t h a t  t h e  s t a t e  would make 

" a b s o l u t e l y "  no r e l i g i o u s  e x p e n d i t u r e s .  The Wisconsin con- 

v e n t i o n ,  however,  had t o  e x c e p t  s t a t e  n a t i o n a l  g u a r d  c h a p l a i n s  
2 4 /  - -, - 

from t h e  a b s o l u t e  p r o v i s i o n .  T h i s  s e e m s  t o  p o i n t  o u t  

t h e  o b v i o u s  shor t coming  o f  an  a b s o l u t e  r u l e :  i t  u s u a l l y  must 

b e  accompanied by e x c e p t i o n s .  

ii) F r e e  e x e r c i s e  of  r e l i g i o n .  The F i r s t  

Amendment a l s o  p r o v i d e s  t h a t  Congress  s h a l l  make no law p ro -  

h i b i t i n g  t h e  f r e e  exercise of  r e l i g i o n .  The Supreme Cour t  

h a s  i n t e r p r e t e d  t h i s  t o  mean t h a t  w h i l e  r e l i g i o u s  b e l i e f  i s  
2  5/ - 

a b s o l u t e l y  p r o t e c t e d  from governmenta l  i n t e r f e r e n c e ,  re - 
l i q i o u s  conduc t  i s  l i m i t e d  i n s o f a r  a s  it  i n t e r f e r e s  w i t h  t h e  - 

2 6/  - 
s o c i a l  o r d e r  o r  the r i g h t s  of  o t h e r s .  

Cod i fy ing  t h e s e  Supreme C o u r t  d e c i s i o n s  would em- 

p h a s i z e  t h e  l i m i t s  o f  r e l i g i ~ u s  freedoin. On t h e  o t h e r  hand,  

- 25,' Lorcasc  v. V:atlrins, . 2 b y  U :  S. 4 6 8  ( l 3 6 1 )  ( i . " la ry la~< c . ; .~s i i -  -- . . .- - 
i , o q n l  ~~_royls :  cr; it2i;.zi;-L:~ d ~ : ?  l+r..<-; - -&an  sf heiief i.2 ~ o a  is 

a  q u a l i f i c a t i o n  f o r  p u b l i c  o f f  i c e  h e l d  u n c o n s t i t u t i o n a l )  . 
26/ Reynolds v .  Un i t ed  ; t a t e s ,  9 8  U.S. 145 (1878) ( d e f e n d a n t ' s  - 
r e l i g i o u s  b e l i e f s  h e l d  n o t  a  d e f e n s e  t o  bigamy p r o s e c u t i o n ) .  
See a l s o  P r i n c e  v .  M a s s a c h u s e t t s ,  321 U.S. 158 (1944) ( A  Massa- -- 
c h u s e t t s  s t a t u t e  d e c l a r e d  u n l a w f u l  an a d u l t ' s  f u r n i s h i n g  
merchand i se  t o  a minor f o r  s a l e  on  a  s t reet ;  d e f e n d a n t  w a s  con- 
v i c t e d  of  p r o v i d i n g  r e l i g i o u s  l i t e r a t u r e  t o  h e r  minor ward f o r  
such  s a l e .  The Supreme C o u r t  r u l e d  t h a t  t h e  s t a t u t e  was n o t  
v i o l a t i v e  o f  d e f e n d a n t ' s  F i r s t  Amendment freedom of  r e l i g i o n ) .  



s i n c e  t h e  Cour t  h a s  s t u c k  a d e l i c a t e  b a l a n c e  i n  t h i s  a r e a ,  

t h e  d e l e g a t e s  may wish  t o  d u p l i c a t e  t h e  F i r s t  Amendment s o  

as  t o  t a k e  advan tage  o f  t h e  Supreme C o u r t U ' s  f u t u r e  a d j u s t -  

ments  o f  t h a t  b a l a n c e .  I n  a d d i t i o n ,  d u p l i c a t i o n  o f f e r s  t h e  

v i r t u e  o f  c o n c i s e n e s s .  F o r t y  s t a t e s  have  d u p l i c a t e d  t h e  
27/  - 

f e d e r a l  p r o v i s i o n .  

b )  Freedoms o f  s p e e c h ,  p r e s s  and assembly 

The F i r s t  Amendment a l s o  g u a r a n t e e s  t h a t  "Congress  

s h a l l  make no law . . . a b r i d g i n g  t h e  freedom of s p e e c h ,  o r  

of  t h e  p r e s s ;  o r  t h e  r i g h t  of t h e  p e o p l e  peaceab ly  t o  assem- 

b l e ,  and t o  p e t i t i o n  t h e  Government f o r  a  r e d r e s s  of  g r i e -  

vances .  " 

D i s c u s s i o n  of e v e r y  r a m i f i c a t i o n  of  t h e  freedoms 

of s p e e c h ,  p r e s s  and assembly i s  beyond t h e  scope  o f  t h i s  

b r i e f i n g  p a p e r .  I n s t e a d ,  t h e  p a p e r  d i s c u s s e s  two i s s u e s  o f  

p o s s i b l e  impor tance  i n  d r a f t i n g  a  b i l i  o f  r i g h t s .  F i r s t ,  t h e .  . 
p a p e r  c o n s i d e r s  t h e  d e g r e e  t o  whicn t h e  F i r s t  Anen&nent pro-  

t ec t s  " p u r e M  -- o r  v e r b a l  -- speech .  Seccnd,  t h e  p a p e r  ex- 

p l o r ~ s  t h e  d i s t i n c t i o n  between speech 2nd coxduc t .  

i j  P r ~ t e c 5 c . n  ~f ' ' p i~ re ' '  s3eech .  80w ~nr-i-; -- --- L--  

p r o t e c ~ i o n  Li -om j s v e r r , a e n t a i  il,tc:f e cerice s p e e c h  G Z ~ S  :L 

s h o u l d  r e c e i v e  i s  a p o s s i b l e  i s s u e  f o r  t h e  d e l e g a t e s '  con- 

s i d e r a t i o n .  What can an  a u t h o r  w r i t e  w i t h o u t  b e i n g  c e n s o r e d ?  

27 /  E . g . ,  ALAS. CONST. a r t .  I ,  5 4 ;  LA. CONST. a r t .  I ,  § 4 ;  
MASS. CONST. amend. XLVI, § 1. 



What can a speake r  s ay  o r  where can he speak w i thou t  be ing  

a r r e s t e d ?  What can a  newspaper p r i n t  w i thou t  be ing  p e n a l i z e d ?  

The answers t o  t h e s e  q u e s t i o n s  depend on t h e  e x t e n t  

t o  which t h e  F i r s t  Amendment p r o t e c t s  each  form of  exp re s s ion .  

Supreme Cour t  d e c i s i o n s  have ,  i n  g e n e r a l ,  accorded g r e a t  b u t  
2 8 /  - 

n o t  complete  p r o t e c t i o n  t o  speech.  The C o u r t ' s  approach 

h a s  i nvo lved  ba l anc ing  t h e  i n t e r e s t  i n  s o c i a l  o r d e r  w i t h  t h e  

n e c e s s i t y  o f  p r o t e c t i n g  t h e  i n t e r c h a n g e  of  i d e a s ,  w i t h  speech 
29/ 

occupying a  " p r e f e r r e d  p o s i t i o n . " -  The Cour t  ha s  a l s o  h e l d  

c e r t a i n  c a t e g o r i e s  of speech t o  be unp ro t ec t ed .  The most 
3 0 /  - 

impor t an t  of t h e s e  i s  o b s c e n i t y .  

Both d u p l i c a t i o n  and c o d i f i c a t i o n  would p r e s e r v e  t h e  

b a l a n c e  between t h e  i n t e r e s t  i n  p r o t e c t i n g  speech and t h e  

i n t e r e s t  i n  s o c i a l  o r d e r .  C o d i f i c a t i o n  would e x p r e s s l y  recog- 

n i z e  t h a t  freedom of  speech i s  n o t  a b s o l u t e ,  b u t  must a t  t imes  

be  subo rd ina t ed  t o  o t h e r  i n t e r e s t s  i n  o r d e r  t o  avo id  s o c i a l -  
31/ - 

d i s r u p t i o n .  

2 8 ;  See Brandenburg v. 3 h i 0 ,  3 9 5  U . S .  4 4 4  ( 1569 ) .  - -- 
2 9 /  :<o;acs v C O O ~ ~ - r ,  5 3 6  U . S .  ? 7 ,  88 (i343). it shoulc! b e  - ---- 
c o t e 3  t i l a t  i l l  his plurz . :  i t ~  opir\ . ion; J::sticc? Heed fc/l.lne ti-!at 

, . =hi;; "2rez5: r red  ~cbltio!:" ZiZ lick 2r.es-e;; J. . ; lur .Lcipzl i t~  fr-ri! 
banning a m p l i f i e d  s t a t e m e n t s  from sound t r u c k s  on p u b l i c  streets.  .. 

. . 
30/ Roth v. Uni ted  S t a t e s ,  354 U.S. 4 7 6  (1957) .  - 

31/ The m a j o r i t y  of s t a t e s  h a s  c o d i f i e d  a long t h e  l i n e s  of - 
t h e  Michigan c o n s t i t u t i o n ,  which p rov ide s :  

Every pe rson  may f r e e l y  speak ,  w r i t e ,  e x p r e s s  
and p u b l i s h  h i s  views on a l l  s u b j e c t s ,  be ing  , 
r e s p o n s i b l e  for t h e  abuse of  t h a t  r i g h t  . . . .. 

MICH. CONST. a r t .  I ,  S 5. See a l s o  MD. CONST. D e c l a r a t i o n  of  -- 
R i g h t s  a r t .  4 0 ;  CAL. CONST. a r t .  I ,  § 9. 



Rather  t han  a c c e p t i n g  t h e  ba l anc ing  approach,  t h e  

d e l e g a t e s  may f a v o r  a  no re  d e f i n i t i v e  approach,  p r o h i b i t i n g  

" a b s o l u t e l y "  any abridgement o f  t h e  r i g h t  t o  f r e e  speech.  

An a b s o l u t e  approach would be a p p r o p r i a t e  i f  t h e  d e l e g a t e s  

b e l i e v e  t h a t  speech a l o n e  can never  be dangerous  enough t o  
I .. 

u p s e t  t h e  s o c i a l  o r d e r .  I n  t h i s  view, t h e  i n t e r change  of 

i d e a s  must be comple te ly  f r e e  i n  o r d e r  t o  avo id  t h e  danger  
32/ - 

of governmental  c o n t r o l  of  speech.  The same cons idera -  

t i o n s  would app ly  t o  freedom of exp re s s ion  i n  t h e  a r e a  o f  
33,' - 

obscen i ty .  On t h e  o t h e r  hand, an a b s o l u t e  p r o v i s i o n  

32/ J u s t i c e  Black e l o q u e n t l y  argued f o r  t h e  a b s o l u t e  pro- - : 
t e c t i o n  of speech i n  t h e  "Pentagon Papers"  c a s e ,  N e w  York 
Times C o .  v .  United S t a t e s ,  403 U.S. 713, 714-20 (1971 ) ,  and 
i n  Fe ine r  v .  New York, 3.40 U.S. 315, 321-29 (1951) .  

33/ See J u s t i c e  Brennan ls  d i s s e n t i n g  op in ion  i n  P a r i s  Adul t  - - 
Thea t r e  I v .  S l a t o n ,  413 U.S. 4 9  ( 1973 ) ,  i n  wiiich he observed:  , 

[Wlhile I canno t  s ay  t h a t  t h e  i n t e r e s t s  of  
t h e  S t a t e  -- a p a r t  f r o n  t h e  q u e s t i o n  ~f  
j u v e n i l e s  and unconsent ing a d ~ l t s  -- src 
t r i v i a l  o r  non -ex i s t en t ,  I a m  cornpeiied t o  
conclude t h a t  t h e s e  i n t e r e s t s  cannot  j u s t i f y  
t he  s u b s t c n t i a l  damage t o  c o n s t i t u t i o n a l  . - .  . 
r i g h t s  an6 co  t h ~ s  N a t i c z ' s  ]ualc:al  as- 
c h i ~ e r y  t h a t  inevi ta5l .y  rescits f r ~ z . 1  s t ' t z  
effufia  ax -' ~ n e  d i z ~ r i b u ~ ; ~ ; ~  eve;. CL 
unpro t ec t ed  m a t e r i a l  t o  consen t ing  a d u l t s .  

W e s t  V i r g i n i a  i s  t h e  o n l y  s t a t e  t h a t  d e a l s  w i t h  o b s c e n i t y  
i n  i t s  c o n s t i t u t i o n ,  which s p e c i f i c a l l y  p r o h i b i t s , p o r n o g r a p h i c  
ma te r i a l .  W .  VA. CONST. a r t .  111, S 7. 



could be interpreted as prohibiting any reasonable restric- 
34/ - 

tions upon the time, place and manner of speech. 

ii) The distinction between speech and 

conduct. Although conduct can be as communicative as words, 

the Supreme Court has distinguished verbal speech from com- 

municative conduct. Conduct is usually given less protection 

than pure speech, with the Court reasoning that communicative 
35/ 

behavior such as flag burning- may exert more harmful effects 

than pure speech, such as a political address. 

The delegates may determine that it is illogical 

to give verbal communication special protection just because 

it involves words. As one respected commentator has observed: 

34/ This fear was suggested by Justice Frankfurter in his - 
concurrence in Kovacs v. Cooper, 336 U.S. 77, 96-97 (1949). 

Z n  addition, the absolute protection of speech -- or 
that of its close analzgus, the press -- could result in the 
denial of other constitutional rights. The unhindered privl- 
lege to report any acd all details of a ~rii~inal case -- such 
as the shocking details of a crine ard  the sordid past and 
itici:inljnatinrj sta.temer,ts ot the ~~spsc'ecd criminal. -- might 
preve~l~ the selectici; of a3 impart.i.al jury. This, in Lurn, 
would viciilte the defencznt's right t;. a fair trial shnuld 
=he ~onstituzioc pr~,.;ide f o r  jl lry trials. F G ~  a t h o ~ ~ ~ c j h  . . ~ o n ~ ~ < / ? ~ ~ ? - i . ~ ~ :  ~f %:?:! ren..;il;;l D2Zb:ss:3 t h e  F i r s +  ;;r!,!, . i ~ + h  
Amen&~ents, ses iqebraska Press Assin V. Stuart, 96 S. C-c. - 
2791 (1976). In that case, the Supreme Court characterized 
"gag orders" -- restraints on news reports.in advance of 
their publication -- as "the least tolerable infringements 
on First Amendment rights." Id. at 2802. Instead of prior 
restraints, the Court suggested the use of less restrictive 
alternatives in mediating between the rights to free press 
and fair trial. These alternatives include postponement of 
the trial, sequestration of juries, and restrictions on the 
dissemination of information by attorneys, police and wit- 
nesses. Id. at 2805. 

35,' See Street v. New York, 394 U.S. 576 (1969). - 



A constitutional distinction 
between speech and nonspeech has no 
content. A constitutional distinction 
between speech and conduct is spurious. 
Speech is conduct, and actions speak. 
There isnothing intrinsically sacred 
about wagging the tongue or wielding 
a pen; there is nothing intrinsically 
more sacred about words than other 
symbols. 

[I]t would be surprising if those 
who poured tea into the sea and who 
re.fused to buy stamps did not recognize 
that ideas are communicated, disagree- 
ments expressed, protests made other 
than by word of mouth or pen . . . . 
The meaningful constitutional distinc- 
tion is not between speech and conduct, 
but between conduct that speaks, communi- 
cates, and other kinds of conduct.36/ - 

If, however, the Convention believes that acts that 

are harmful to society cannot effectively be prevented or con- 

trolled unless verbal and non-verbal communications are distin- 

guishedIgthe Constitution should not attempt to formulate 

new language in this area. 

4. Fourth Amendment (searches and seizures) 

The Fourth Amendment guuantees that 

The right of the people to be secure in 
their persons, houses, papers, and e f fcc t s ,  
against unreasonaLle searckes and seizures, 
shzll nct be :~iolateci, and iic> kiarrazts 
shall issue, bxt u ~ o n  probabl e Tause, 
sipported ~y Oath or af f briii~tio:~, and 

36/ Henkin, On Drawing Lines, 82 HARV. L. REV. p. 63, at 79-80 
n968). 

37/ See Tinker v. Des Moines School Dist., 393 U.S. 503, 517 - - 
(1969) (Black, J., dissenting): 

While I have always believed that under the 
First and Fourteenth Amendments neither the 
states nor the Federal Government has any * 
authority to regulate or censor the content of 
speech, I have never believed that any person 
has a right to give speeches or engage'in de- 
monstrations where he pleases and when he 
pleases. 



p a r t i c u l a r l y  d e s c r i b i n g  t h e  p l a c e  t o  
be  s e a r c h e d ,  and t h e  p e r s o n s  o r  t h i n g s  
t o  b e  s e i z e d .  

A l l  s t a t e s  have some g u a r a n t e e  a g a i n s t  i l l e g a l  
38/  - -, - 

s e a r c h e s  and s e i z u r e s ;  most  d u p l i c a t e  t h e  F o u r t h  Amendment. 

T h i s  s u b s e c t i o n  d i s c u s s e s  ( a )  t h e  ma jo r  s u b s t a n t i v e  a s p e c t s  

o f  t h e . s e a r c h  and s e i z u r e  g u a r a n t e e  and  ( b )  t h e  j u d i c i a l  

a d m i n i s t r a t i o n  o f  t h e  Amendment. 

a )  S u b s t a n t i v e  F o u r t h  Amendment r i g h t s  

Two majo r  problems a r i s e  w i t h  r e s p e c t  t o  s u b s t a n -  

t i v e  p r o t e c t i o n  a g a i n s t  i l l e g a l  s e a r c h  and s e i z u r e :  (1) t h e  

d e g r e e  t o  which w i r e t a p p i n g  i s  p r o h i b i t e d ;  and ( 2 )  t h e  
39/ 

d e g r e e  of p r o b a b l e  cause- r e q u i r e d  i n  o r d e r  f o r  t h e  

p o l i c e  t o  i n t r u d e  on t h e  c i t i z e n .  

i) Wire tapp ing .  S i n c e  t h e  F o u r t h  Amend- 

ment was d r a f t e d  b e f o r e  t h e  e l e c t r o n i c  a g e ,  w i r e t a p p i n g  was 
40/ - 

n o t  a  c o n s i d e r a t i s n  when t h e  Amendment was r a t i f i e d .  ~ h ' e  

Suprema C o u r t  h a s  h e l d  t h a t  w i r e t a p p i n g  i s  a  s e a r c h  and  

s e i z u r e  ?-hat i s  s u 5 j e c t  tc t h e  szme p r o b a b l e  tau-se r e q u i r e -  
4 1/ - 

nenf s d.s a "norrcal. " search, Thus! b e f o r e  f s d s r a l  o r  s t a te  

38/ E .g . ,  ALAS. CONST. a r t .  I ,  § 1 4 ;  HAWAII  CONST. a r t .  I ,  - 
§ 5; ILL. CONST. a r t .  I , . §  6; MONT. CONST. a r t .  11, § 11; 
N . J .  CONST. a r t .  I ,  § 7. 

39/ " P r o b a b l e  c a u s e "  i s  d e f i n e d  below a t  p .  23. - 
40/ I n  an  e a r l y  case t h e  Supreme C o u r t  h e l d  t h a t  s i n c e  w i r e -  - 
t a p p i n g  was n o t  a  t r e s p a s s  i n  t h e  t r a d i t i o n a l  s e n s e  it was 
n o t  c o v e r e d  by t h e  F o u r t h  Amendment. Olmstead v .  Up i t ed  
S t a t e s ,  277 U.S. 438 ( 1 9 2 8 ) .  The C o u r t  h a s  s i n c e  r g j e c t e d  
t h i s  view.  K a t z  v. U n i t e d  S t a t e s ,  389 U.S. 347 ( 1 9 6 7 ) .  

4 1 /  Katz  V. U n i t e d  S t a t e s ,  389 U.S. 347 (1967) .  - 



a u t h o r i t i e s  may l e g a l l y  u t i l i z e  e l e c t r o n i c  s u r v e i l l a n c e ,  

t h e y  must u s u a l l y  o b t a i n  a  w a r r a n t  based  upon p r o b a b l e  
4 2 /  - 

cause .  

The d e l e g a t e s  may wish  t o  c o n s i d e r  whether  t o  

impose g r e a t e r  r e s t r a i n t s  on w i r e t a p p i n g  by t h e  Commonwealth 

government. . than t h o s e  p r e s c r i b e d  by t h e  Supreme Cour t .  Some 

s t a t e  c o n s t i t u t i o n s ,  f o r  example, e x p l i c i t l y  p r o h i b i t  w i r e -  
43/ 

t a p p i n g .  A l t e r n a t i v e l y ,  t h e  Convention c o u l d  choose t o  

r e q u i r e  a  g r e a t e r  showing t h a n  mere " p r o b a b l e  c a u s e "  b e f o r e  

a  w a r r a n t  t o  w i r e t a p  may i s s u e .  Because t h e  v i c t i m  of  a  

w i r e t a p  may never  l e a r n  of  t h e  i n t r u s i o n ,  it h a s  been argued 

t h a t  t h e  c a p a c i t y  of i n v e s t i g a t i v e  t echno logy  t o  c i rcumvent  

r i g h t s  s o  e a s i l y  r e q u i r e s  a n  a b s o l u t e  p r o h i b i t i o n  
4 4 /  - 

of w i r e t a p p i n g .  

On t h e  o t h e r  hand, w i r e t a p p i n g  Fay b e  regarded  a s  

a  l s g i t i m a t e  p o l i c e  p r a c t i c e  t h a t  can  h e  c o n t r o l l e d  by con- 
I 

p s_/ 
v e n t i o n a l  w a r r a n t  r e q u i r e m e n t s .  J u s t  a s  t h e  means o£  

4 2 /  The Cmaibus C r i m e  C o n t r o l  and Safe S t r e e t s  Act  cf 1 9 5 8  
k<rxits w a r r a r i t l e s s  i n t e r c e p t i v n r  i n  c e r t e i  r. ercergency si:-ua- 
Lions .  P..z z ~ p l i c z t i o n  f o r  ar? i n t e r c e p t i o n  order  --st be 
_Filed >-j t:': tkt ~s~r:>plist- CQI;:~ w i t h i r i  (i 8 !~,ccy "f k i I d  s s a r  t 
o f  t h e  i n t e r c e p t i o n .  1 8  U.S.C. S 2518(7)  ( 1 9 7 0 ) .  

43/ E .g . ,  P.R.  CONST. a r t .  11, S 1 0 .  Some s t a t e s  ban wi re -  - 
t a p p i n g  by s t a t u t e .  E . g . ,  MD.  ANN. CODE a r t .  27,,§ 585 
(1976) . 

4 4 /  Amsterdam, P e r s p e c t i v e s  on t h e  F o u r t h  Amendment, - 
58 M I N N .  L.  REV. p .  349 ( 1 9 7 4 ) .  

45/ See Berger  v .  N e w  York, 388 U . S .  4 1  (1967) .  ~ u s t i c 8  
White's o p i n i o n  p o i n t e d  o u t  t h a t  a  g e n e r a l  w i r e t a p  o v e r  t i m e  
i s  no d i f f e r e n t  from a  g e n e r a l  s e a r c h  o v e r  s p a c e ; - t h e  inva-  
s i o n s  of  p r i v a c y  a r e  t h e  same. 



c r i m i n a l s  have  grown i n  s o p h i s t i c a t i o n ,  s o  must t h e  p o l i c e  

have  access t o  modern e l e c t r o n i c  t e c h n o l o g y  i n  comba t t ing  

crime. To d e p r i v e  t h e  p o l i c e  o f  a modern means o f  i n v e s -  

t i g a t i o n  f o r c e s  them t o  b a t t l e  s o p h i s t i c a t e d  c r i m i n a l  ac- 

t i v i t y  w i t h  outmoded methods.  

ii) I n t r u s i o n s  upon less t h a n  p r o b a b l e  

c a u s e .  "Probab le  c a u s e "  i s  t h e  e x i s t e n c e  o f  s u b s t a n t i a l  

p roof  t h a t  t h e  o b j e c t s  f o r  which a s e a r c h  is  b e i n g  conducted  

a r e  r e l a t e d  t o  t h e  commission o f  a crime and t h a t  t h o s e  

o b j e c t s  w i l l  b e  d i s c o v e r e d  i n  t h e  a r e a  where t h e  s e a r c h  i s  
4 6/  - 

t o  o c c u r .  

The Supreme C o u r t  c u r r e n t l y  u s e s  a b a l a n c i n g  

approach  t o  d e t e r m i n e  whe the r  p r o b a b l e  c a u s e  o r  a lesser 

d e g r e e  o f  proof  i s  r e q u i r e d  f o r  a s e a r c h .  The C o u r t ' s  

a t t i t u d e  a p p e a r s  t o  be  t h a t  t h e  lesser t h e  i n t r u s i o n ,  the 

lesser t h c  p r o b a b l e  c a u s e  r e q u i r e m e n t .  Thus,  a showing of  

p r o b a b l e  c a u s e  is  r e q u i r e d  f o r  i s s u a n c e  o f  G w a r r a n t  t o  
47 /  - 

s e a r c h  a home, I n  c o n t x d s t ,  w i t h o u t  zven o b t a i n i n g  a 

w s r r a n t ,  t n e  police may " s t o p  an2 f t i s k "  an i n d i v i d u a l  on 

"reasorla2)ie s c l s p i c i c a , "  s s t zn2s rd  i-cqnir incj  less p roof  t \ a n  

46 /  A g u i l a r  v .  Texas ,  378  U . S .  1 0 8 ,  111 ( 1 9 6 4 ) .  - 
47 /  U n i t e d  S t a t e s  v. V e n t r e s c a ,  380 U . S .  102 ( 1 9 6 5 ) .  - 



48/ - 
probab le  cause .  

The p o l i c e  may a l s o  employ area-wide w a r r a n t s  

f o r  a d m i n i s t r a t i v e  s ea r ches .  I n  t h e  c a s e  o f  an i n s p e c t i o n  

t o  e n f o r c e  a  hous ing ,  f i r e ,  s a f e t y  o r  h e a l t h  code,  t h e  

Supreme Cour t  does  no t  r e q u i r e  a  showing t h a t  t h e r e  i s  

probab le  cause  t o  b e l i e v e  t h a t  t h e r e  a r e  code v i o l a t i o n s  

4 9/ 
i n  t h e  p a r t i c u l a r  b u i l d i n g  t h a t  i s  under inspec t ion . -  

Ra the r ,  

"p robab le  cause"  t o  i s s u e  a  wa r r an t  t o  
i n s p e c t  must e x i s t  i f  r e a sonab l e  l e g i s l a -  
t i v e  o r  a d m i n i s t r a t i v e  s t a n d a r d s  f o r  con- 
d u c t i n g  an a r e a  i n s p e c t i o n  a r e  s a t i s f i e d  
w i t h  r e s p e c t  t o  a  p a r t i c u l a r  dwe l l i ng .  
Such s t a n d a r d s ,  which w i l l  va ry  wi th  t h e  
munic ipa l  program being e n f o r c e d ,  may be 
based upon t h e  passage of t i m e ,  t h e  n a t u r e  
o f  t h e  b u i l d i n g  ( e . g . ,  a mul t i - fami ly  
apar tment  h o u s e ) ,  o r  t h e  c o n d i t i o n  of t h e  
e n t i r e  a r e a ,  b u t  they  w i l l  n o t  n e c e s s a r i l y  
depend upon s p e c i f i c  knowledge of t h e  
c o n d i t i o n  of  t h e  p a r t i c u l a r  dwe l l i ng ;  - 501' 

48/ Ter ry  v. Ohio, 392 U . S .  1 (1968) .  I n  Ter ry  t h e  S u p r e ~ e  
c u r t  d e f i n e d  a  " f r i s k "  a s  a  ~ o l i c e  o f f i c e r ' s  s e a r c h  of a  
s u s p e c t ' s  o u t e r  c l o t h i n g  fcr weapons t h a t  t h e  o f f i c e r  be- 
l i e v e s  z o i ~ l d  be  used t o  a s s a u l t  him. B e f c r ~  he  conduc ts  
a " f r i s k , "  t h c  o f f i c e r  m u s t  observe  "nausua l  conduet  which 
l c a d s   hi^! reasonab ly  t o  concluZe [ t h a t ]  c r i m i n a l  a c t i v i t y  
may be a f c a t , "  and t h a t  t h s  s u s p e c t  p r e s e n t s  a  ds: l jer  t o  
3 i m .  IR adcit:Lor;, t h e  of f i c z -  must i:i.=tltify h.iins.31 C 3s. z 

7 .  mt?:a'i.er zf ",ha > s l l + z e .  13. 2 2  31? - - 
49/ Camara v. Municipal  Cour t ,  387 U . S .  523  (1967) (defendant  - 
r e f u s e d  t o  pe rmi t  c i t y  i n s p e c t o r s  t o  conduct  a housing code 
i n s p e c t i o n  of  h i s  b u s i n e s s  premises  w i thou t  a  s e a r c h  w a r r a n t ) .  

50/ I d .  a t  538. The Supreme Cour t  a p p l i e d  t h e  Camara - 
s t a n d a r d  o f  p robab le  cause  t o  a d m i n i s t r a t i v e  s e a r c h e s  of 
r e s i d e n c e s  i n  See v .  C i t y  o f  S e a t t l e ,  387 U.S. 541 (1967 ) .  



The d e l e g a t e s  may r e g a r d  t h e  Supreme C o u r t ' s  accep- 

t a n c e  o f  t h e  l ess - than-probab le  cause  requ i rement  i n  " s t o p  

and f r i s k "  and a d m i n i s t r a t i v e  s e a r c h ' c a s e s  as prov id ing  i n -  

adequa te  p r o t e c t i o n  f o r  t h e  peop le  of  t h e  Northern  Marianas.  

On t h e  o t h e r  hand, t h e  d e l e g a t e s  may conclude t h a t  r e q u i r i n g  

t h e  same deg ree  of  proof  f o r  a l l  s e a r c h e s  might unduly 

impede t h e  p o l i c e .  A s  t h e  Supreme Cour t  ha s  observed,  

When an  o f f i c e r  is  j u s t i f i e d  i n  b e l i e v i n g  
t h a t  t h e  i n d i v i d u a l  whose s u s p i c i o u s  
behav io r  he is  i n v e s t i g a t i n g  a t  c l o s e  
range i s  armed and p r e s e n t l y  dangerous 
t o  t h e  o f f i c e r  o r  t o  o t h e r s ,  it would 
appear  t o  be c l e a r l y  unreasonab le  t o  
deny t h e  o f f i c e r  t h e  power t o  t a k e  
necessa ry  measures t o  de te rmine  whether 
t h e  person i s  i n  f a c t  c a r r y i n g  a weapon 
and t o  n e u t r a l i z e  t h e  t h r e a t  of  p h y s i c a l  
harm. 51/ - 
I f  t h e  Convention wishes  t o  adopt  g radua ted  s t a n -  

d a r d s  o f  p robab le  cause ,  it may d u p l i c a t e  t h e  Four th  Amend- 

ment o r  c z d i f y  t h e  Supreme C o l ~ r t ' s  d e c i s i o n s  i n  t h i s  regard.,  

A l t e r n a t i v e l y ,  t h e  C o n s t i t u t i o n  may s u b j e c t  a l l  s e a r c h e s  t o  

t h e  s'arne s t a n d a r d  of p robab le  cause  o r  p rov ide  that c e r t a i n  

qearches  may be conducted a n l y  i E  a  war ran t  has  been i s s g e d  

by 2 j u d i c i a l  o f f i c e r .  A n u r b e r  :>f state c o n s t i t u ~ t i . o n s  

, - s x p l i c i i l y  prcivrcz zbdi  sea ic l i  w x r a r i l s  may i s s u e  on iy  
5 2 /  

when based upon p robab l e  cause.-  

51/ Te r ry  v .  Ohio, 3 9 2  U . S .  1, 24 ( 1 9 6 8 ) .  - 
52/ E.g., ALAS. CONST. a r t .  I ,  S 1 4 ;  ARK. CONST. a r t .  11, - 
S 15;  CAL. CONST. a r t .  I, § 1 9 ;  M I C H .  CONST. a r t .  I,,§ 11; 
MONT. CONST. a r t .  11, S 11. 



b )  P r o c e d u r a l  F o u r t h  Amendment i s s u e s :  
r emed ies  f o r  u n l a w f u l  s e a r c h e s  and 
s e i z u r e s  

The d e l e g a t e s  must  d e c i d e  what c o n s t i t u t i o n a l  

p r o t e c t i o n s ,  i f  any ,  t h e  Commonwealth C o n s t i t u t i o n  w i l l  

a f f o r d  t h e  v i c t i m s  o f  an i l l e g a l  s e a r c h  o r  s e i z u r e .  The 

o n l y  mean ingfu l  remedy a v a i l a b l e  i n  t h e  c o u r t s  h a s  been 
5  3 / - 

t h e  e x c l u s i o n a r y  r u l e .  T h a t  r u l e  p r e v e n t s  t h e  i n t r o -  

d u c t i o n  o f  i l l e g a l l y  s e i z e d  e v i d e n c e  a t  a c r i m i n a l  t r i a l  

o f  t h e  v i c t i m  of  such  a s e i z u r e .  A s  c u r r e n t l y  a p p l i e d  by 

t h e  Uni t ed  S t a t e s  Supreme C o u r t ,  it may n o t  be  invoked by 

a  d e f e n d a n t  t o  e x c l u d e  e v i d e n c e  u n l a w f u l l y  s e i z e d  from 

a n o t h e r  p e r s o n  o r  from premises  t h a t  t h e  d e f e n d a n t  d o e s  
54/  - 

n o t  own o r  i n  which he h a s  no p r o p r i e t a r y  i n t e r e s t .  

I n  a d d i t i o n ,  t h e  r u l e  does  n o t  a p p l y  t o  e v i d e n c e  p r e s e n t e d  
5  5/ - 

b e f o r e  g rand  j u r i e s .  

53/ Mapp v .  Ohio,  367 U.S. 6 4 3  (1961) .  - -- 

5 4 i  J o n e s  v. Un i t ed  S t a t e s ,  152 U.2, 257,  261 (1960) ( t o  --- -. - - 
c 5 j e c t  t c  F n t r c d e c t i c n  of  i l l e q a l i v  s e i z e d  evZdecce,  n,ovant - - 
must have beex "or,= a g a i n s t  :zrhon t,ke s e a r c h  w a s  d i r e c t e i ? " ) ;  - 

Si.nmoi7s .r. IinFted S t a t e s ,  3 9 0  U . S .  3 7 7  (1358) ( d ~ f e n d a i l t ' s  - 
- .  -- 
i cy ; t . ima te  :Ales=nce on p r e m i s ~ s  dui - in~:  search of t?n .se  
p ~ x i _ ; e s  S a J e  nilli s c a n G i n j  Ls ob<scr:  t o  aLilssig~;  of c - J ~ - -  

dence  s e i z e d ,  d e s p i t e  d e f e n d a n t ' s  l a c k  o f  p o s s e s s o r y  i n t e r e s t  
i n  t h e  p r e m i s e s ) .  

55/  See  Uni t ed  S t a t e s  v .  B l u e ,  384 U.S. 251,  255 .  n . l  (1966) : - - 
I t  does  n o t  seem t o  be  con tended  t h a t  
t a i n t e d  e v i d e n c e  w a s  p r e s e n t e d  t o  t h e  
g rand  j u r y ;  b u t  i n  any e v e n t  o u r  p r e c e -  
d e n t s  i n d i c a t e  t h i s  would n o t  b e  a b a s i s  
f o r  a b a t i n g  t h e  p r o s e c u t i o n  pend ing  a new 9 
i n d i c t m e n t ,  l e t  a l o n e  b a r r i n g  it a l t o g e t h e r  . . . ., 

[ f o o t n o t e  c o n t i n u e d  on n e x t  page]  



The e x c l u s i o n a r y  r u l e  may be  n e c e s s a r y  t o  g i v e  
56/ - 

meaning t o  t h e  F o u r t h  Amendment: w i t h o u t  t h e  r u l e ,  t h e  

Amendment migh t  v e r y  w e l l  c o n f e r  a  r i g h t  w i t h o u t  p r o v i d i n g  

a  remedy. The o n l y  way t o  d e t e r  u n c o n s t i t u t i o n a l  p o l i c e  

c o n d u c t  and p r e s e r v e  t h e  i n t e g r i t y  o f  t h e  c o u r t s  may be  t o  

e x c l u d e  t h e  e v i d e n c e  i l l e g a l l y  o b t a i n e d .  The e x c l u s i o n a r y  

r u l e  d o e s  n o t  mere ly  p r o t e c t  c r i m i n a l s .  I t  p r o t e c t s  a l l  

c i t i z e n s  a g a i n s t  t h e  t h r e a t  o f  u n r e a s o n a b l e  governmental  

i n t r u s i o n s .  

Recent  d e c i s i o n s  o f  t h e  Supreme C o u r t ,  however, 

have s u g g e s t e d  t h a t  t h e  e x c l u s i o n a r y  r u l e  may soon be aban- 
57/ - 

doned a l t o g e t h e r .  I t  h a s  been a rgued  t h a t  t h e  r u l e  i s  

n o t  a n  e f f e c t i v e  d e t e r r e n t  and t h a t  it mere ly  impedes law 

enforcement  by keeping p r o b a t i v e  e v i d e n c e  from t h e  c o u r t s  

I f o c t n o t e  c o n t i n u e d  from p r e c e d i n q  page]  

C o s t e l l o  v. Uni ted  S t a t e s ,  350 U . S .  359,  3 6 2  (1956) ( " [ N l e i t h e r  -- 
t h e  ~ P z n y  o t h e r  c o n s t . i t u c i o n a 1  p r o v i s i o n  p r e -  
s c r i b e s  t h e  k i n d  o f  kvidence  u p ~ n  y!:hizh g rand  j u r i e s  must act ,")  . 
Although t%ese cases concerned evi(1ence o b t a i n e c  i n  v i o l a t i o n  
c f  the F i f t h  C~nendxent ,  it seems s z t t l e d  t h a t  t h e  e x c l u s i o n a r y  
r u l e  l i l r c w i s e  does n o t  prevent,  che y r a n d  jury fro= cans i -de r ing  
e v i d e n c e  proccrzd z g a i n s t  t h e  d i c t a t e s  of t h e  Four th  Amendment. 
See !!niterl. S f 7 3 . t ~ ~  v. Si:!:.;-p~r~i 3: ~5 F .  SUB?. 3 52 , 2 57 [E - E~ v . \?* ; , 
-,--- --<- ---- - --- -.- 
a i f ' d ,  435 F.2d 2 6  (2h C l r .  19701 ,  cert. .  d e n i e d ,  401 U.S. 983 
(1971) .  . 

I t  s h o u l d  be n o t e d  t h a t  t h e  d e l e g a t e s  need n o t  c o n s i d e r  
whether  i l l e g a l l y  o b t a i n e d  e v i d e n c e  shou ld  b e  a d m i s s i b l e  i n  
g r a n d  j u r y  p r o c e e d i n g s  i f  t h e  Convent ion  d e c i d e s  n o t  t o  pro-  
v i d e  f o r  t h e  u s e  o f  g rand  j u r i e s  themse lves .  

Mapp v.  Ohio,  387 U.S. 

57/ B ivens  v.  S i x  Unknown Named Agents  of  t h e  Fed. Bureau - 
o f  I n v e s t i g a t i o n ,  403 U.S. 388,  415 (1971) (Burger ,  C . J . ,  d i s -  
s e n t i n g ) .  



58/  - 
and a l l o w i n g  t h e  g u i l t y  t o  go f r e e .  

By d u p l i c a t i n g  t h e  F o u r t h  Amendment i n  t h e  Common- 

w e a l t h  C o n s t i t u t i o n ,  t h e  d e l e g a t e s  w o u l d ' p e r m i t  t h e  Cornmon- 

w e a l t h  c o u r t s  and t h e  l e g i s l a t u r e  t o  e x p l o r e  more e f f e c t i v e  

remedies  f o r  v i o l a t i o n s  o f  t h e  F o u r t h  Amendment w h i l e  main- 

t a i n i n g  t h e  e x c l u s i o n a r y  r u l e  u n t i l  i t s  abandonment by the 

Supreme C o u r t .  I f ,  however,  t h e  d e l e g a t e s  f e e l  s t r o n g l y  t h a t  

t h e  e x c l u s i o n a r y  r u l e  i s  e s s e n t i a l ,  t h e y  can p r e s e r v e  t h e  

r u l e  a g a i n s t  t h e  v a g a r i e s  of f u t u r e  Supreme Cour t  d e c i s i o n s  

by e x p r e s s l y  a d o p t i n g  t h e  r u l e  i n  t h e  Commonwealth C o n s t i t u t i o n .  

Only a  few s t a t e  c o n s t i t u t i o n s  e x p l i c i t l y  p r o v i d e  f o r  t h e  
59/ - - - 

e x c l u s i o n a r y  r u l e .  Such a  c o n s t i t u t i o n a l  p r o v i s i o n  c o u l d  

go  .beyond t h e  f e d e r a l  e x c l u s i o n a r y  r u l e  by s p e c i f y i n g  t h a t  

any l i t i g a n t  c o u l d  c h a l l e n g e  t h e  a d m i s s i b i l i t y  o f  i l l e g a l l y  

s e i z e d  e v i d e n c e  and t h a t  such  e v i d e n c e  may n o t  b e  i n t r o -  

duced b e f o r e  g r a n d  j u r i e s  ( i f  g rand  j u r i e s  a r e  used  i n  l o c a l '  . 
c a s e s ) .  

A c o m p l e t e l y  d i f f e r e n t  approach  wauld be tc pro-  

v i d e  c o ~ s t i t u t i o n a i i y  t h a t  any v i c i i r n  o f  a n  i l i ~ s a i  s e , i r c h  .2r 

5 F j  Cklef  S l i s ~ i c e  B n ~ x j e r  h ~ s  been  a ncst v o c a l  c r l t i c  c f  - 
t h e  e x c l u s i o n a r y  r u l e .  D i s s e n t i n g  i n  B i v e n s , ~ .  S i x  Unknown 
Named Agents  of t h e  Fed. Bureau o f  I n v e s t i g a t i o n ,  4 0 3  U . S .  
3 8 8 , e c l a r e d  : 

Although I would h e s i t a t e  t o  abandon [ t h e  
e x c l u s i o n a r y  r u l e ]  u n t i l  some m e a n i n g f u l  
s u b s t i t u t e  i s  d e v e l o p e d ,  t h e  h i s t o r y  o f  
t h e  s u p p r e s s i o n  d o c t r i n e  d e m o n s t r a t e s  t h a t  
it i s  b o t h  c o n c e p t u a l l y  s t e r i l e  and p r a c -  
t i c a l l y  i n e f f e c t i v e  i n  [ d e t e r r i n g  i l l e g a l  
s e a r c h e s  and s e i z u r e s ]  . 

59/  E . g . ,  FLA. CONST. a r t .  I ,  § 1 2 .  - 



s e i z u r e  may sue  t h e  Commonwealth government f o r  money 
G O /  - 

damages, i n c l u d i n g  p u n i t i v e  damages. Such a  p r o v i s i o n  

would gua ran t ee  t o  a l l  c i t i z e n s  a remedy f o r  such  o f f i c i a l  

l aw le s snes s .  Of c o u r s e ,  even i f  t h e  C o n s t i t u t i o n  d i d  n o t  

p rov ide  t h i s  r i g h t ,  t h e  l e g i s l a t u r e  would be f r e e  t o  g r a n t  

it by. s t a t u t e .  I f  t h e  d e l e g a t e s  f e e l  t h a t  such a  remedy i s  

fundamental  t o  p r o t e c t  t h e  r i g h t s  o f  t h e  Northern Marianas 

peop le ,  however, t h e y  may n o t  wish  t o  l e a v e  t h e  m a t t e r  t o  

l e g i s l a t i v e  d i s c r e t i o n .  

5. F i f t h  and S i x t h  Amendments ( r i g h t s  o f  t h e  
accused i n  a c r i m i n a l  c a s e )  

- 

The F i f t h  and S i x t h  Amendments have been t h e  prime 

s o u r c e s  o f  p r o t e c t i o n  f o r  t h o s e  accused o f  c r ime .  The r i g h t s  

o f  t h e  accused w i t h i n  t h e  c r i m i n a l  j u s t i c e  system have t r a -  

d i t i o n a l l y  been a t  t h e  h e a r t  o f  a  b i l l  o f  r i g h t s .  Thus, 

t h e  Convent ion ' s  o p p o r t u n i t y  t o  p rov ide  g r e a t e r  p r o t e c t i o h s  

t han  t h s s e  c o n f e r r e d  by t h e  United S t a t e s  C o n s t i t u t i o n  i s  

mare z i y n i f i c a n t  i n  t h i s  a r e a  t han  i n  most.  

T h i s  s e c t i o n  i s  d i v i d e d  i n t o  ~ ~ S C U S S ~ O ~ ~ S  o f  t h e  

g e n e r a l  xights u f  t h e  pe rson  and cf !-Lis r i g h t s  witl:in the 

c r i m i n a l  j u s t i c e  system. 
. - 

60 /  Th i s  t y p e  o f  a l t e r n a t i v e  o r  supplementa l  remedy has  been - 
recognized  i n  t h e  f e d e r a l  c o u r t s .  I n  Bivens v .  S i x  Unknown 
Named Agents o f  t h e  Fed. Bureau o f  I n v e s t i q a t i o n ,  403 U.S. 
388 (1971 ) ,  f o r  example, t h e  Supreme Court  h e l d  t h a t  t h e r e  
i s  a . f e d e r a l  c ause  o f  a c t i o n  fo; damages consequent  t o  a 
s e a r c h  o r  s e i z u r e  by a f e d e r a l  o f f i c e r  i n  v i o l a t i d n  o f  t h e  
Four th  Amendment. 



a )  G e n c r a l  p e r s o n a l  r i g h t s  

i )  The  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a -  

t i o n .  T h e  F i f t h  Amendment d e c l a r e s  t h a t  "No p e r s o n  s h a l l  

. . . b e  c o m p e l l e d  i n  a n y  c r i m i n a l  case t o  be a w i t n e s s  

a g a i n s t  h i m s e l f  . . . . "  T h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a -  

t i o n  i s  c r u c i a l  t o  t h e  A m e r i c a n  c o n c e p t  o f  j u s t i c e .  A s  t h e  

S u p r e m e  ~ o u i t .  h a s  o b s e r v e d ,  

[ O l u r  a c c u s a t o r y  s y s t e m  o f  c r i m i n a l  
j u s t i c e  d e m a n d s  t h a t  t h e  g o v e r n m e n t  s e e k i n g  
t o  p u n i s h  a n  i n d i v i d u a l  p r o d u c e  t h e  e v i -  
d e n c e  a g a i n s t  h im by i t s  own i n d e p e n d e n t  
l a b o r s ,  r a t h e r  t h a n  by t h e  c r u e l ,  s i m p l e  
e x p e d i e n t  of c o m p e l l i n g  i t  f r o m  h i s  own 
m o u t h .  - 61 /  

A s  t h e  S u p r e m e  C o u r t  n o t e d  i n  M i r a n d a  v .  A r i z o n a ,  

t h e  p r i v i l e g e  p r o t e c t s  t h e  i n d i v i d u a l  f r o m  c o m p e l l e d  s e l f -  

i n c r i m i n a t i o n  w h e n e v e r  h i s  " f r e e d o m  is  c u r t a i l e d  i n  a n y  s i g -  
62,' - 

n i f  i c a n t  way .  " I n  M i r a n d a  t h e  C o u r t  h e l d  t h a t  t h e  

61 /  M i r a n d a  v .  A r i z o n a ,  384  U.S. 4 3 6 ,  4 6 0  ( 1 9 6 0 ) .  - 
T h e  cases h a v e  e m p h a s i z e c l  t h a t  t h e  p r i ~ r l l e g e  e x t e n d s  v n i y  

t o  " i n d i v i d u a l  d i s c l o s u r s  of  a ' t e s t i m s n i a l  o r  c o m c n i c a t i v e  
n a t . ? ~ r e .  ' " U n i t c d  S t a t e s  v .  N o b l e s i  4 2 2  Tj.2. 2 2 3 ,  2 3 3  (.:.375), --- - 
c i t i ~ g  3 c h m e r b e r  - .. - v. C - l l f o r n l ~ ,  _?Ed U . S .  7 5 7 ,  763 ( L 9 6 5 ) .  -. 
T h v s ,  i t  p r e v e , t s  t h e  govern;nefit fro5,l comp?lliny p r o d ~ c t i o n  
cf p e r s e n a l  p a p e r 5  and e 2 i e c t s ,  R e l l i s  v .  ; !n i tcd  S t 2 t ? . ; ,  41-2 

- - . - - - - - -A, -7  . 3 25 i 9 7  , . 1 , ; . j ,  .,:iss- 
tioils i n  a c o l l a t e r a l  p r o c e e d i n g  i f  s u c h  a n s w e r s  may bc u s e d  
i n  a s u b s e q u e n t  p r o s e c u t i o n ,  L e f k o w i t z  v .  T u r l e y ,  414 U.S .  
70 ( 1 9 7 3 1 ,  and  f r o m  c o m m e n t i n g  a t  t r i a l  o n  t h e  f a i l u r e  o f  tllc 
a c c u s e d  t o  t e s t i f y ,  Chapman v .  C a l i f o r n i a ,  38G U . S .  1 8  ( 1 9 6 7 ) .  

I t  d o e s  n o t  p r e v e n t  c o m p e l l e d  b l o o d  t e s t s  i f  r e a s o n a b l y  
p e r f o r m e d ,  B r c i t h a u p t  v .  ~ b r a m ,  3 5 2  U .S .  4 3 2  ( 1 9 5 7 ) ,  c o m p e l l e d  
h a n d w r i t i n g  exemplars, G i l b e r t  v .  C a l i f o r n i a ,  3 8 8  U.S. 
263  ( 1 9 6 7 ) ,  c o r n 2 e l l c d  l i n e u p  p a r t i c i p a t i o n ,  U n i t e d  S t a t e s  
v .  Wade, 3 8 8  U.S .  2 1 8  ( 1 9 6 9 ) ,  o r  c o m p e l l e d  s . p e a k l n g  t o r  1dfi-1- 
t i f i c a t i o n  o n l y .  I d -  - 

62/ 384  U.S .  4 3 6 ,  467  ( 1 9 6 6 ) .  - 



i n t e r r o g a t i o n  o f  a p e r s o n  w h i l e  h e  i s  i n  p o l i c e  c u s t o d y  t r a n s -  

g r e s s e s  h i s  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  u n l e s s  h e  

is  in fo rmed  o f  h i s  r i g h t  t o  remain  h i l e n t ,  i s  warned t h a t  

a n y t h i n g  h e  s a y s  may b e  used  a g a i n s t  him,  and i s  a d v i s e d  t h a t  
63/ - 

h e  may have  an a t t o r n e y  p r e s e n t  d u r i n g  q u e s t i o n i n g .  Although 

t h e  p r i v i l e g e  may b e  wa ived ,  no w a i v e r  i s  e f f e c t i v e  u n l e s s  

" s p e c i f i c a l l y  made a f t e r  t h e  [Miranda]  w a r n i n g s  . . . have  
64/ 

been  g i v e n .  "- Recen t  Supreme C o u r t  d e c i s i o n s ,  however,  i n -  
65/ - 

d i c a t e  a  retreat  from Miranda ,  and lower  c o u r t s  t r a d i -  

t i o n a l l y  have  been  r e l u c t a n t  t o  a p p l y  Miranda t o  e x c l u d e  e v i -  

d e n c e  when t h e  a l l e g e d  s e l f - i n c r i m i n a t i n g  communication a p p e a r s  

v o l u n t a r y .  - 
66/ 

I f  t h e  Commonwealth C o n s t i t u t i o n  r emains  s i l e n t -  

a s  t o  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  t h e  c o u r t s  

o f  t h e  N o r t h e r n  Mar ianas  w i l l  a p p l y  t h e  p r i v i l e g e  a s  it i s  

i n t e r p r e t e d  by t h e  U . S .  Supreme C o u r t .  I f  t h e  Comrr~onwealth 

C o n s t i t u t i o n  d u p l i c a t e s  t h e  t e x t  of t h e  F i f t h  u iendment ,  a  

si~.;j.lar r e s u i t  i s  likely. Thus ,  s i l e n c e  o r  d ; ~ p l i c a t i c a n  w ~ u l 2 .  

. . 
r e s t  t h e  F i f t h  Timendment F ~ l ~ r I L e ~ ~  o n  a Scdy 3f f e5 . e ra l  l z w  

t ha t  i s  i n  :LUX, w i t h  t h e  r e s l~ i t  C h t  . the  r e a c h  of  t h e  p r i v l -  

63/ I d .  a t  478-79. - - 

6 4 /  I d .  a t  469-70. - - 
65/ Michigan  v. Tucker ,  417 U . S .  4 3 3  (1974), h o l d i n g  - - -  
t h a t  t h e  w a r n i n g s  p r e s c r i b e d  i n  Miranda are mere ly  p r o p h y l a c -  
t i c  and  i m p l y i n g  t h a t  t h e y  a r e  n o t  c o n s t i t u t i o n a l l y  r e q u i r e d .  

66/ Only t h r e e  s t a t e s  f a i l  t o  p r o v i d e  f o r  t h e  p r i v i l e g e  - 
a g a i n s t  s e l f - i n c r i m i n a t i o n  i n  t h e i r  c o n s t i t u t i o n s .  



On t h e  o t h e r  hand,  t h e  d e l e g a t e s  may b e l i e v e  t h a t  

t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  i s  so v i t a l  t h a t  

a f f o r d i n g  l e g a l  c o u n s e l  t o  a s u s p e c t  i s  t h e  o n l y  e f f e c t i v e  

p r o t e c t i o n  f o r  t h e  p r i v i l e g e .  Under t h i s  v i ew,  no c o n f e s s i o n  

i s  t r u l y  v o l u n t a r y  u n l e s s  an  a t t o r n e y  a d v i s e s  t h e  p e r s o n  who 

i s  i n c r i m i n a t i n g  h i m s e l f .  Two a p p r o a c h e s  are a v a i l a b l e  t o  

t h e  d e l e g a t e s  i f  t h e y  t a k e  t h i s  e x p a n s i v e  view of  t h e  p r i v i -  

l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n .  F i r s t ,  t h e  C o n s t i t u t i o n  of 

t h e  N o r t h e r n  Mar ianas  c o u l d  c o d i f y  t h e  Supreme C o u r t ' s  h o l d i n g  

i n  Miranda ,  t h e r e b y  p r o t e c t i n g  a g a i n s t  a r e t r e a t  f rom t h i s  

d e c i s i o n  by t h e  f e d e r a l  c o u r t s .  A l t e r n a t i v e l y ,  t h e  c o n v e n t i o n  

may d r a f t  an  e n t i r e l y  new p r o v i s i o n  s e t t i n g  o u t  t h e  p a r a m e t e r s  

of t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n .  Such a p r o v i -  

s i o n ,  f o r  example ,  c o u l d  p r o v i d e  t h a t  f o r c i n g  a  s u s p e c t  t o  

submi t  t o  f i n g e r p r i n t i n g  o r  t o  p a r t i c i p a t e  i n  a l i n e u p  con- 

s t i t u t e s  c o m p e l l i n g  him t o  b e  a w i t n e s s  a g a i n s t  h i m s e l f .  T h i s  , 

p r o v i s i o n  would e x t e n d  t h e  p i - i ~ ~ i l e g e  a g a i n s t  s e l f - i n c r i r n i n a -  

t i o n  t o  t h o s e  s i t u a t i o n s ,  t h e r e b y  e n t i t l i n g  t h e  s u s p e c t  t o  

r e c e i v e  thc warn ings  rcqilirec? 9 1 7  3 i r a n d a  b e f o r e  S e i n q  f i n g e r -  --- 

p r i n t e d  o r  piace2 i n  a l i n e - ~ p .  

. . . - 12 TiptPr:21;?.111y t3 e . r ~ _ ~ t  LlL2 1jricli2e7i 2 - z ~ i i  ' -'- - 
s e l f - i n c r i m i n a t i o n ,  t h e  d e l e g a t e s  s h o u l d  c o n s i d e r  t h e  c o n d u c t  

of p u b l i c  o f f i c e r s  i n  t h e  N o r t h e r n  Mar ianas .  I f  t h a t  c o n d u c t  

h a s  been  d i s t i n g u i s h e d  by r e s p e c t  f o r  t h e  r i g h t s  o f  a l l  Nor th-  

e r n  Mar ianas  p e o p l e ,  t h e n  i t  may b e  u n n e c e s s a r y  t o  expand on 

+ t h e  f e d e r a l  p r o t e c t i o n s  a g a i n s t  s e l f - i n c r i m i n a t i o n .  ~ f ,  . 



however, p o l i c e  behav ior  has  been marked by a  t r a d i t i o n  of 

c o e r c i o n ,  t h e  Northern Marianas peop le  may r e q u i r e  t h e  armor 

of a more b road ly  d e f i n e d  p r i v i l e g e .  While a number of  s tate  

c o n s t i t u t i o n s  p rov ide  t h a t  a pe rson  s h a l l  n o t  be compelled 
67/ - 

t o  g i v e  ev idence  a g a i n s t  h imself  i n  a c r i m i n a l  case, 

ve ry  few c o n s t i t u t i o n s  mandate t h a t  t h e  accused be t o l d  of 

h i s  r i g h t s .  L o u i s i a n a ' s  c o n s t i t u t i o n  enumerates a l i s t  of 
68/ - 

t h o s e  r i g h t s  of which any accused i s  t o  be adv ised .  
69/ - 

ii) Righ t  t o  counse l .  The S i x t h  Amend- 

ment p r o v i d e s ,  " I n  a l l  c r i m i n a l  p r o s e c u t i o n s ,  t h e  accused 

s h a l l  en joy  t h e  r i g h t  . . . t o  have t h e  A s s i s t a n c e  of  Counsel 

f o r  h i s  d e f e n s e . "  V i r t u a l l y  a l l  s tate c o n s t i t u t i o n s  p rov ide  

t h a t  t h e  de fendan t  i n  a  c r i m i n a l  c a s e  i s  e n t i t l e d  t o  l e g a l  
70/ - 

counse l .  The Supreme Cour t  ha s  extended t h e  r i g h t  o f  
7  1/ - 

counse l  t o  a l l  8 c r i t i c a l "  s t a g e s  of  a  c r i m i n a l  proceeding.  

67/ E.g., GA. CONST. a r t .  I ,  S 1, 11 VI; HilWAII.CGNST. a r t .  -- 
I, § 8 ;  ILL. CONST, a r t .  I ,  § 10;  KY. CCNST. 5 11. 

6 5 /  LA, CONST. ar t . .  I, S 13.  - 
6 9 /  The r i g h t  t o  counse l  comes i a t o  p l a y  before t r i a l  a s  - . . 
u e l l  as  du r inq  t h e  courtrocm proceed i~- igs  i n  a cr~minal czse, . . hcc r , rd i ng t y ;  t,nc 1- ig3 t  i 5 -c.~i-szc; in t f i 2 . s  ~ l l b - r . . - ~ -  ><.L ~ i c l :  ~.=it!:ei 
t han  i n  S I I ( 5 )  ( B )  below. 

70/ ~ . g . ,  ALA. CONST. a i t .  I ,  § 6;  DEL. CONST. a r t .  I ,  § 7 ;  - 
I L L .  CONST. a r t .  11, B 9; MD.  CONST. D e c l a r a t i o n  of R igh t s  
a r t .  21; N.Y.  CONST. a r t .  I ,  § 6;  OKLA. CONST. a r t .  11, § 20. 

71/ The t e r m  d e r i v e s  from United S t a t e s  v .  Wade, 388 U.S. 218, - 
224 (1967) .  A s t a q e  i s  " c r i t i c a l "  i f  " c o u n s e l ' s  a s s i s t a n c e  [ i s ]  - - 
neces sa ry  t o  a s s u r e  a  meaningful  ' d e f e n s e '  . " Id .  a t  225. - 



I n  a d d i t i o n ,  t h e  Supreme Cour t  ha s  used t h e  r i g h t  t o  counse l  

a s  a  bulwark f o r  o t h e r  fundamental r i g h t s ,  such as t h e  p r i v i -  
72/ 

l e g e  a g a i n s t  s e l f - i nc r imina t i on -  and t h e  r i g h t  o f  a  defen-  
73/ - 

d a n t  t o  c o n f r o n t  adverse  w i tne s se s .  The c r i t i c a l  s t a g e  

u s u a l l y  beg in s  a t  t h e  i n i t i a t i o n  of  "adversa ry  j u d i c i a l  pro- 
74/ - 

ceed ings , "  u s u a l l y  i nd i c tmen t .  T h i s  approach,  however, 

may l ead  t o  i l l o g i c a l  d i s t i n c t i o n s .  I t  has  been h e l d ,  f o r  

example, t h a t  t h e r e  is  no r i g h t  t o  counse l  a t  a  p re - ind ic tment  
75/ - 

l ine -up ,  b u t  t h e r e  i s  a r i g h t  t o  counse l  a t  a  l ine -up  a f t e r  
76/  - 

ind ic tment .  

The S i x t h  and Fou r t een th  Amendments w i l l  r e q u i r e  

t h e  Commonwealth, a s  t h e  s t a t e s  a r e  r e q u i r e d ,  t o  p rov ide  

counse l  a t  t r i a l  t o  i n d i g e n t  de f endan t s  who are sen tenced  t o  

p r i s o n  and i n  t h e  f i r s t  a p p e a l ,  i f  any,  t o  which such defen-  
77/ - 

d a n t s  a r e  e n t i t l e d .  Th is  r a i s e s  t h e  q u e s t i o n  whether t h e  

C o n s t i t u t i o n  should  gua ran t ee  a  lawyer t o  i n d i g e c t  d e f e n d a n t s '  

i n  a l l  c r i m i n a l  cases. The sma l l  nuriber of lawyers  i n  t h e  

-- 7 3 /  ~ , ~ i r e d  S t a t e s  -I. t.!;.<e, 38P I7.S. 218  ( ~ + F J , ' )  = - - -- --- ---- -- 
74/ Kirby v.  I l l i n o i s ,  4 0 6  U.S. 682, 689 (1972) .  - 
75/ Id .  a t  690. - - 
76/ United S t a t e s  v.  Wade, 388 U.S. 218 (1967) ;  G i l b e r t  - 
v. C a l i f o r n i a ,  388 U.S. 263 (1967) .  

77/ Argers inger  v.  Hamlin, 407 U.S. 25 (1972) ;  Douglas v. 
C a l i f o r n i a ,  372 U.S. 353 (1963) .  See a l s o  Gideon v .  Wain* -- 
~ r i g h t ,  372 U.S. 335 (1963).  



78/ 
Nor the rn  ~ a r i a n a s -  and t h e  c o s t  of  p rov id ing  a lawyer t o  

eve ry  impoverished de f endan t  would make such a  gua ran t ee  

ve ry  d i f f i c u l t  t o  implement. No s ta te  p rov ide s  counse l  t o  

i n d i g e n t s  i n  a l l  c r i m i n a l  c a s e s .  

D u p l i c a t i o n  would pe rmi t  t h e  c o u r t s  t o  c o n t i n u e  

t o  ba l ance  t h e  s u s p e c t ' s  i n t e r e s t  i n  an  e f f i c i e n t  and inex-  

pens ive  c r i m i n a l  j u s t i c e  system. But it  can  be  argued t h a t ,  

s i n c e  t h e  d e f i n i t i o n  o f  " c r i t i c a l  s t a g e "  has  been s u b j e c t  t o  

such  u n c e r t a i n t y ,  a  more r i g i d  r u l e  r ega rd ing  t h e  r i g h t  t o  

c o u n s e l  i s  nece s sa ry  t o  a ch i eve  e q u i t a b l e  r e s u l t s  and con- 
7  9/ - 

s i s t e n t  j u d i c i a l  d e c i s i o n s .  

iii) Double jeopardy.  The F i f t h  Amendment 

p r o v i d e s ,  i n  r e l e v a n t  p a r t ,  " [ N l o r  s h a l l  any person  be sub- 

j e c t  f o r  t h e  same o f f e n s e  t o  be  t w i c e  p u t  i n  jeopardy of l i f e  

o r  l imb."  

It i s  c l e a r  t h a t  t h e  doub le  Seopardy p r o v i s i o n  

p r e v e n t s  one governruent,-  such as  t h a t  of  a s t a t e ,  from tw ice  

p r c s e c n t i n g  a  p e r s c n  f o r  thc i d e n t i c a l  c r ime.  The Supreme 

Courr  , however, hes lie12 t hak  d i f  f s r e n t  gsi..errments, sxc?~  

as  t h o s e  3f 2 55352 3rd tfie United S z a t e s ,  may t r y  a de'cn- 
5 1' ,' - 

d a n t  f o r  t h e  same o f f e n s e .  

~ h u s ,  if a de fendan t  was p ro secu t ed  i n  f e d e r a l  

c o u r t  f o r  bank robbe ry ,  he cou ld  s t i l l  be t r i e d  by t h e  

78/ BRIEFING PAPER NO. 4 :  THE J U D I C I A L  BRANCH OF GOVERN- 
MENT p. 13. 

79/ Kirby v .  I l l i n o i s ,  406 U . S .  682, 702-03 (1972) (Brennan, - 
J. ,  d i s s e n t i n g ) .  

80/ Ba r tkus  v .  I l l i n o i s ,  359 U . S .  1 2 1  (1959) .  - 



Commonwealth unde r  l o c a l  law f o r  t h e  same c r i m i n a l  c o n d u c t .  

A f t e r  t h e  Supreme C o u r t  d e c i s i o n  on  t h i s  i s s u e ,  t h e  U n i t e d  

S t a t e s  Congres s  p a s s e d  a l a w  f o r b i d d i n g  f e d e r a l  p r o s e c u t i o n  

a f t e r  a s t a t e  p r o c e e d i n g  c o n c e r n i n g  s p e c i f i e d  o f f e n s e s  i n -  

v o l v i n g  i n t e r s t a t e  c a r r i e r s ,  s u c h  a s  b u s e s  o r  t r a i n s ,  and 
81/ - 

t h e i r  o f f i c e r s  . The problem o f  s t a t e  p r o s e c u t i o n  a f t e r  

f e d e r a l  p r o s e c u t i o n  o f  t h e  same o f f e n s e ,  however ,  s t i l l  

ex i s t s .  

The i s s u e  b e f o r e  t h e  Conven t ion  i n  t h i s  a r e a  i s  

r e l a t i v e l y  c l e a r - c u t .  The d e l e g a t e s  have  t h e  o p t i o n  t o  pro-  

h i b i t  t h e  Commonwealth government  f rom p r o s e c u t i n g  a  d e f e n d a n t  

who h a s  a l r e a d y  been  s u b j e c t e d  t o  t h e  j e o p a r d y  o f  a  f e d e r a l  

prosecution f o r  t h e  same c r i m e .  

b )  R i g h t s  w i t h i n  t h e  j u d i c i a l  p r o c e s s  

T h i s  p o r t i o n  o f  t h e  b r i e f i n g  p a p e r  d e a l s  w i t h  t h e  

p r o v i s i o n s  o f  a  b i l l  o f  r i g h t s  t h a t  g u a r a n t e e  a  f a i r  c o u r t  - 
8 2/ 

. 
- 

sys t em.  

i) Speedy a n 3  p i t b l i c  -. t r i a l ,  c c ~ n _ f r o r ; t a t i o n ,  

comnulsory p r o c e s s .  The S i x t h  70-endinent z s s u r c s  t h a i  ; 
-& 

A judgment o f  c o n v i c t i o n  qr a c q u i t t a l  on  t h e  
merits unde r  t h e  l a w s  o f  any S t a t e  s h a l l  b e  
a  b a r  t o  any p r o s e c u t i o n  u n d e r  t h i s  s e c t i o n  
f o r  t h e  same a c t  o r  a c t s .  

28 U.S.C. § §  659,  2117 ( 1 9 7 0 ) .  The l a n g u a g e  o f  28 U.S .C .  
§ 6 6 0  i s  s u b s t a n t i a l l y  t h e  same. 

82/ T h i s  p a p e r  d o e s  n o t  c o n s i d e r  t h e  s t r u c t u r e  o f  t h e  j u d i c i a l  - 
sys t em.  A d i s c u s s i o n  of j u d i c i a l  s t r u c t u r e  i s  se t  o u t  i n  
BRIEFING PAPER NO. 4: THE JUDICIAL BRANCH OF GOVERNMENT. 



I n  a l l  c r i m i n a l  p r o s e c u t i o n s ,  t h e  accused  
s h a l l  e n j o y  t h e  r i g h t  t o  a  speedy  and 
p u b l i c  t r i a l  . . . and t o  b e  in fo rmed  
o f  t h e  n a t u r e  and c a u s e  o f  t h e  a c c u s a t i o n ;  
t o  b e  c o n f r o n t e d  w i t h  t h e  W i t n e s s e s  
a g a i n s t  him; t o  have  compulsory  p r o c e s s  
f o r  o b t a i n i n g  w i t n e s s e s  i n  h i s  f a v o r ,  
and t o  have  t h e  A s s i s t a n c e  o f  Counse l  f o r  
h i s  d e f e n s e .  

The S i x t h  Amendment g u a r a n t e e s  o f  speedy and 

p u b l i c  t r i a l ,  c o n f r o n t a t i o n  and compulsory  p r o c e s s  have  been  

a p p l i e d  t o  t h e  s t a t e s  and w i l l  b e  a p p l i e d  t o  t h e  Commonwealth. 

The o n l y  r e a l  q u e s t i o n  f o r  t h e  Convent ion  i n  t h i s  a r e a  is 

w h e t h e r  t o  d u p l i c a t e  t h e  l a n g u a g e  q u o t e d  above.  While t h e  

d e l e g a t e s  c o u l d  d e v i s e  new l a n g u a g e ,  i t  would be d i f f i c u l t  

t o  improve upon t h e  l a n g u a g e  o f  t h e  S i x t h  Amendment. 

Almost a l l  s t a t e s  emphas ize  t h e  fundamen ta l  n a t u r e  
8 3 /  - ,  - 

of t h e s e  g u a r a n t e e s  by d u p l i c a t i o n .  The Model S t a t e  
84 /  
- -, - 

C o n s t i t u t i o n  a l s o  t a k e s  t h i s  approach .  

ii) B a i l  and c r u e l  and  u n u s u a l  pun i sh -  . - . 
n e n t .  The E i g h t h  Amendment s t a t e s  t h a t  " E x c e s s i v e  b a i l  

s h a l l  not  be  r e q u j . r e 6 ,  n o r  excesslX:e f i n e s  imposed,  n o r  c r u e l  

and  u n u s u a l  punislimer1ts i n f l i c t e d . "  The itnendmerlt, t h u s  con-  

. . fe r s  t h r e e  subs-kar:tiu-e r 1 g n t . s -  F i r s t .  l t  g u a r ~ n t e ~ s  t h a t  

L L. 
C 1 . -  ,,,e .?lnu~;?t ;.,?: : ,zij  r:.:~::ircr! :>? .t .::isorl:~.r . . r i l l  k.2 1,; -,re?",er 

85/ - 
t h a n  t h a t  n e c e s s a r y  t o  en,sure  h i s  l a t e r  a p p e a r a n c e  a t  t r i a l .  

83/ E .g . ,  HAWAI I  CONST. a r t .  I ,  5 11; MICH. CONST. a r t .  I ,  - 
5 20; M I N N .  CONST. a r t .  I, 5 6 ;  MONT. CONST. a r t .  I ,  55 24-26. 

84/ MODEL CONST. a r t .  1, 5 1 . 0 6 .  - 
6 

85,' S t a c k  v.  Boy le ,  3 4 2  U . S .  1 ( 1 9 5 1 ) .  - 



Second, t h e  Amendment p r o h i b i t s  unduly h a r s h  f i n e s .  F i n a l l y ,  

it p r o h i b i t s  c r u e l  and u n u s u a l  punishments .  

The Supreme Cour t  h a s  n o t  a p p l i e d  t h e  E igh th  

Amendment t o  r e q u i r e  a  s t a t e  o r  t h e  f e d e r a l  government t o  

p e r m i t  p r i s o n e r s  t o  b a i l  themse lves  o u t  of  j a i l ,  whatever  

t h e i r  f i n a n c i a l  r e s o u r c e s .  R a t h e r ,  t h e  p r o v i s i o n  o n l y  

a s s u r e s  t h a t ,  i f  r e l e a s e  pending t r i a l  i s  a v a i l a b l e ,  a  

c o u r t  may n o t  r e q u i r e  e x c e s s i v e  b a i l .  Thus, t h e  E i g h t h  
8  6/ - 

Amendment c r e a t e s  no a b s o l u t e  r i g h t  t o  b a i l .  

A r i g h t  t o  b a i l  might  be viewed a s  e s s e n t i a l  t o  

p r e v e n t  t h e  Commonwealth from h a r a s s i n g  c i t i z e n s  by i n c a r -  
87/ - 

c e r a t i n g  them u n t i l  t h e i r  t r i a l s .  Such a  g u a r a n t e e ,  how- 

e v e r ,  a l s o  might  a l l o w  dangerous  c r i m i n a l s  t h e  o p p o r t u n i t y  
8 8 /  - -, 

t o  commit more crimes- o r  t o  f l e e  t h e  Commonwealth. The 

Convention shou ld  c o n s i d e r  whether  it wishes  t o  g u a r a n t e e  
# 

accused p r i s o n e r s  a w a i t i n g  t r i a l  t h e  r i g h t  t o  b a i l .  If s o ,  

t h e  C o n s t i t u t i o n  ough t  t o  c o n t a i n  language t o  t h a t  e f f e c t .  

Shoxld t h e  d e i e q a t e s  n o t  wish t o  expand t h ~  s c o ~ ~  ~f t h e  

E i g h t h  -Amen&rrent, t h e y  s h c u l d  e i t h e r  d u p l i c a t e  i t s  Idrlguage 

,-jr olr!it f ~ o l i :  t h e  C o n s t i t u t i n n  .3ny p r c v i . s i c n  -oncer,-.,ing b a i l .  

Almost a l l  t h e  s t a t e s  c o n s t i t u t i o n a l l y  c o n f e r  a  

r i g h t  t o  b a i l  on a l l  d e f e n d a n t s  p r i o r  t o  c o n v i c t i o n ,  e x c e p t  

86/ C a r l s o n  v .  Landon, 342 U . S .  524, 545-46 ( 1 9 5 2 ) .  - 

87/ Id. a t  557 (Black ,  J . ,  d i s s e n t i n g ) .  
7 

88/ Id. a t  538. - 



t h o s e  a c c u s e d  o f  c a p i t a l  o f f e n s e s  and  a g a i n s t  whom t h e r e  i s  
89/ - 

a  s p e c i f i e d  amount o f  e v i d e n c e .  L o u i s i a n a  a l s o  p e r m i t s  

b a i l  t o  d e f e n d a n t s  who are a p p e a l i n g  c o n v i c t i o n s  and whose 

minimum s e n t e n c e  i s  n o t  more t h a n  f i v e  y e a r s '  impr isonment  
g o /  - 

a t  h a r d  l a b o r .  

The E i g h t h  Amendment's p r o s c r i p t i o n  o f  e x c e s s i v e  

f i n e s  i s  s t r a i g h t f o r w a r d .  I f  t h e  d e l e g a t e s  wish  t o  embrace 

t h a t  p r o s c r i p t i o n  as t h e  p u b l i c  p o l i c y  o f  t h e  Commonwealth, 

t h e y  may d u p l i c a t e  t h e  l anguage  o f  t h e  U.S. C o n s t i t u t i o n .  

Broad p r o h i b i t i o n s  o f  e x c e s s i v e  f i n e s  are i n c l u d e d  
%/ 

i n  e s s e n t i a l l y  a l l  of t h e  s t a t e  b i l l s  of  r i g h t s .  Vermont ' s 
9  2/  - 

c o n s t i t u t i o n  r e q u i r e s  t h a t  f i n e s  b e  p r o p o r t i o n e d  t o  o f f e n s e s .  

The Tennessee  c o n s t i t u t i o n  c o n t a i n s  s p e c i f i c  l anguage  l i m i t i n g  

t o  f i f t y  d o l l a r s  t h e  amount o f  any  f i n e  n o t  a s s e s s e d  by a 
93/ - 

j u r y  . 
The E i g h t h  Amendment's p r o h i b i t i o n  a g a i n s t  " c r u e l  

94/ - 
and z n u s u a l  pun i shmen t s"  i s  a p p l i c a b l e  t o  t h e  s t a t e s ,  anci 

3 9 1  E.q. ,  ALAS. C3P:ST. z r t .  I ,  11: C O L O .  CUNST. a r t .  11, - -- 
5 1 3 ;  D ~ L .  CONST. a r t .  I, S 1 2 ;  M 6 .  CO?:S'r. srt. I ,  S 20; O H I O  
COPJS'I'. ar- t .  I , 3 ,  UTA'n' CrJVST. a r t ,  1, 5 S .  

91/ E . g . ,  A R I Z .  CONST.. a r t .  11, 5 15;  CAL. CONST. a r t .  I ,  5 6 ;  - - 
M I N N .  CONST. a r t .  I ,  5 5 ;  MO. CONST. a r t .  I ,  5 21;  WIS. CONST. 
a r t .  I ,  5 6 .  

92/ VT. CONST. a r t .  11, 5 31. - 

93/ TENN. CONST. a r t .  V I ,  5 1 4 .  - 
94/ Washington v. Lee ,  263 F. Supp. 327 (M.D. A l a .  19661,  - 
a f f ' d ,  390 U.S. 333 ( 1 9 6 8 ) .  



9  5/ - 
t h e r e f o r e  b i n d s  t h e  Commonwealth government .  A s  a  re- 

s u l t ,  t h e  N o r t h e r n  M a r i a n a s  c o u r t s  w i l l  b e  a b l e  t o  impose 

n o  p u n i s h m e n t s  t h a t  t h e  Supreme C o u r t  h a s - d e n o u n c e d  as v i o l a -  

t i v e  o f  t h e  E i g h t h  Amendment. 

The Supreme C o u r t  a p p e a r s  t o  have  g e n e r a l l y  l e f t  

t h e  d e f i n i t i o n ' o f  " c r u e l  and u n u s u a l "  t o  t h e  l o w e r  f e d e r a l  

c o u r t s .  These t r i b u n a l s  have  d e v e l o p e d  a d u a l  s t a n d a r d  f o r  

d e c i d i n g  i f  a  pun i shmen t  c o m p l i e s  w i t h  t h e  E i g h t h  Amendment. 

F i r s t ,  t h e  pun i shmen t  mus t  n o t ,  i n  l i g h t  o f  a l l  t h e  s u r r o u n d -  

i n g  c i r c u m s t a n c e s ,  s h o c k  t h e  g e n e r a l  c o n s c i e n c e  o r  f a i l  t o  be 

f u n d a m e n t a l l y  f a i r .  Second,  t h e  p e n a l t y  mus t  b e  d e s i g n e d  t o  
96/ - 

a c h i e v e  a l e g i t i m a t e  p e n a l  a i m .  

The Supreme C o u r t  r e c e n t l y  c o n f r o n t e d  t h e  q u e s t i o n  

w h e t h e r  t h e  d e a t h  p e n a l t y  c o n t r a v e n e s  t h e  E i g h t h  Amendment. 

S t a t e  s t a t u t e s  r e q u i r i n g  t h e  e x e c u t i o n  of  a l l  d e f e n d a n t s  con- 
97/ , - 

v i c t e d  o f  s p e c i f i e d  a c t s  of murder  w e r c  h e l d  u n c o n s t i t u t i o n a l .  

S t a t u t e s  a u t h o r i z i n g  --. t h e  d e a t h  s e n t c n c e  b u t  r e q u i r i n g  a  care- 

fni exami i l a t i on  of t h e  c i r c u m s t a n c e s  ol" ;: namici.de b e f o r e  
98; - 

s u c h  a s e n t e n c c  n5.y be pronovnced ,  however ,  were u p h e i d .  

95/ COVENANT a r t .  V ,  § 5 0 1 ( a ) .  - 

96/ E . g . ,  Hancock v. Avery,  3 0 1  F. Supp.  786 (M.D. Tenn. 1969)  ; 
J o r d a n  v .  F i t z h a r r i s ,  257 F .  Supp. 674 (N.D. C a l .  19.66) .  

97/ Woodson v.  Nor th  C a r o l i n a ,  96 S.  C t .  2978 ( 1 9 7 6 ) ;  R o b e r t s  - 
v .  L o u i s i a n a ,  96 S.  C t .  3001 ( 1 9 7 6 ) .  

98/ Gregg v.  G e o r g i a ,  96 S. C t .  2909 ( 1 9 7 6 ) ;  P r o f i t t  v .  F l p -  
S d a ,  96 S.  C t .  2960 ( 1 9 7 6 ) .  

7 



The ma jo r  i s s u e  i n  t h i s  a r e a ,  t h e r e f o r e ,  c o n c e r n s  

c a p i t a l  punishment .  Three  p r i n c i p a l  a l t e r n a t i v e s  a r e  a v a i l -  

a b l e  t o  t h e  d e l e g a t e s .  F i r s t ,  t h e y . m a y  ban c a p i t a l  pun i sh -  

ment .  Second,  t h e y  may a u t h o r i z e  t h e  l e g i s l a t u r e  t o  d e a l  

w i t h  t h e  problem.  E i t h e r  an  e x p l i c i t  d e l e g a t i o n  of  a u t h o r i t y  

o r  c o n s t i t u t i o n a l  s i l e n c e  would accompl i sh  t h a t  r e s u l t .  T h i r d ,  

t h e y  m a y  s p e c i f y  t h e  crimes f o r  which t h e  d e a t h  p e n a l t y  may 

be  imposed. The t h i r d  a l t e r n a t i v e  t r a c k s  t h e  l i m i t s  d e t a i l e d  

by t h e  r e c e n t  Supreme C o u r t  p ronouncements .  

I n  making t h i s  f e a r f u l  d e c i s i o n ,  t h e  d e l e g a t e s  

s h o u l d  c o n s i d e r  whe the r  c a p i t a l  punishment  i s  more e f f e c t i v e  

i n  d e t e r r i n g  crime t h a n  are lesser p u n i t i v e  m e a s u r e s ,  n o t a b l y  

impr isonment  f o r  l i f e .  I n f o r m i n g  t h e  d e l e g a t e s '  d e l i b e r a -  

t i o n s ,  moreover ,  m u s t  b e  t h e  c e r t a i n  knowledge t h a t  a  p e r s o n  

w r o n g f u l l y  e x e c u t e d  c a n  n e v e r  be r e t u r n e d  t o  l i f e .  The d e l e -  

g a t e s  s h o u i d  a l s o  d e c i d e  w h e t h e r  t h e y  wi sh  t o  p u t  t h e  Common- 

w e a l t h  iz t h e  p o s i t i o n  o f  i t s e l f  t a k i n g  a  human l i f e .  

Approximate ly  f o u r - f i f t h s  o f . t h e  s t a t e  c o n s t i t u t i o n s  
99 / -- 

bzr?. c r u e l  or i ~ n u s u d l  p u n i ~ ; ~ i ? : e a t ; .  T?!o c o n s t j t u t i o n s  pro- 
10 o;/ . - -  - 

, , lde t h a t  s u c h  u n i s h i i i e z t s  " o u g h t "  n~i. t o  b e  i n p o s e d .  

TT' ,  .LA,x .- ,I ~j zon.3 c u : ~ s t I  ? , ; , . t i c  1'  ;n 7 r : ~ ~ c r i h p ' :  ":?E y.e?r,s by: 1::b j.<:;i, r--r;\=~-- 
1 0 1 /  - 

t i o n s  a r e  t o  be  pe r fo rmed .  . . M i c h i g a n ' s  c o n s t i t u t i o n  

99/ E . g . ,  ARK. CONST. a r t .  11, § 9 ;  LA.  CONST. a r t .  I ,  S 1 2 ;  - 
MISS. CONST. a r t .  111, § 28; N . D .  CONST. a r t .  I ,  § 6 ;  S.C. 
CONST. a r t .  I ,  5 19.  

100/ MD. CONST. D e c l a r a t i o n  o f  R i g h t s  a r t .  25;  VA. $ONST. - 
a r t .  I ,  § 9 .  

101/  A R I Z .  CONST. a r t .  X X I V  ( e x e c u t i o n s  by l e t h a l  g a s  and - 
w i t h i n  s t a t e  p r i s o n )  . 



f o r b i d s  t h e  l e g i s l a t u r e  from e n a c t i n g  a law a u t h o r i z i n q  
10 2/ - 

c a p i t a l  punishment .  

6 .  F o u r t e e n t h  Amendment (due  p r o c e s s  and e q u a l  
p r o t e c t i o n )  

S e c t i o n  1 of  t h e  F o u r t e e n t h  Amendment r e a d s :  

A l l  p e r s o n s  b o r n  o r  n a t u r a l i z e d  i n  t h e  
Un i t ed  S t a t e s ,  and s u b j e c t  t o  t h e  j u r i s -  
d i c t i o n  t h e r e o f ,  a r e  c i t i z e n s  o f  t h e  U n i t e d  
S t a t e s  and of  t h e  S t a t e  w h e r e i n  t h e y  
r e s i d e .  No S t a t e  s h a l l  make o r  e n f o r c e  any 
law which s h a l l  a b r i d g e  t h e  p r i v i l e g e s  o r  
i m m u n i t i e s  o f  c i t i z e n s  o f  t h e  Un i t ed  
S t a t e s ;  n o r  s h a l l  any S t a t e  d e p r i v e  any 
p e r s o n  of  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  
w i t h o u t  d u e  p r o c e s s  of  law;  n o r  deny t o  
any p e r s o n  w i t h i n  i t s  j u r i s d i c t i o n  t h e  e q u a l  
p r o t e c t i o n  o f  t h e  l a w s .  

T h i s  s e c t i o n  of  t h e  b r i e f i n g  p a p e r  d i s c u s s e s  t h e  two most  

i m p p r t a n t  r i g h t s  -- d u e  p r o c e s s  and e q u a l  p r o t e c t i o n  -- con - 
103/  - 

f e r r e d  by t h e  Amendment. 

a )  Due p r o c e s s  c l a u s e  

The F o u r t e e n t h  Amendment's due  p r o c e s s  c l a u s e  has " 5 

been  g i v e n  b r o a d  s c o p e  by t h e  c o u r t s .  Al though t h e  Supreme 

C o u r t  h a s  nexrzr c l e a r l y  a r t i c u l a t e 6  t h e  ninimum requ i r emen  ~s 

o? t h e  d i l ~  P r o c e s s  c l a u s e ,  J u s t i c e  C a r d o z o ' s  g e n e r a l i z a t i a n  
l d 4 '  - 

F 2  P a l k o  v.  C o n n e c t i c u t  - is c f t e n  qucr~ed:  

[ C e r t a i n  r iya ts j  h v e  been  found t o  b e  
i m p l i c i t  i n  t h e  c o n c e p t  o f  o r d e r e d  l i b e r t y ,  
and t h u s ,  t h r o u g h  t h e . F o u r t e e n t h  Amendment 

102/ MICH. CONST. a r t .  I V ,  5 4 6 .  - 
103/  The p r i v i l e g e s  and i m m u n i t i e s  c l a u s e  i s  d i s c u s s e d  above  - 
a t  pp. 11-12. 

104/  302 U.S. 319 ( 1 9 3 7 ) .  - 



become v a l i d  a s  a g a i n s t  t h e  s t a t e s .  105/  

The F o u r t e e n t h  Amendment's g u a r a n t e e  o f  d u e  p r o c e s s  w i l l  

a p p l y  t o  t h e  Commonwealth government .  

Because  o f  i t s  c r u c i a l  r o l e  i n  o u r  s y s t e m  of 
106/  - 

l i m i t e d  gove rnmen t ,  t h e  due  p r o c e s s  c l a u s e  m e r i t s ,  a t  

t h e  v e r y  l e a s t ,  d u p l i c a t i o n  i n  t h e  N o r t h e r n  Mar i anas  C o n s t i -  

t u t i o n .  By d u p l i c a t i n g  t h e  c l a u s e ,  t h e  Conven t ion  would 

p r o v i d e  t h e  Commonwealth c o u r t s  w i t h  a  b r o a d  b a s i s  i n  l o c a l  

l aw  upon which  t o  r e c t i f y  a b u s e s  by t h e  N o r t h e r n  Mar i anas  

government  i n  i t s  d e a l i n g s  w i t h  t h e  p e o p l e .  I n  i n t e r p r e t i n g  

s u c h  a  d u p l i c a t e d  c l a u s e ,  t h e  Commonwealth c o u r t s  would have 

t h e  power t o  r e q u i r e  t h e  N o r t h e r n  Mar i anas  government  t o  meet 

s t r i c t e r  s t a n d a r d s  o f  f a i r n e s s  t h a n  t h o s e  f i x e d  by t h e  

f e d e r a l  c o u r t s .  

R a t h e r  t h a n  d u p l i c a t i n g  t-he f e d e r a l  due  p r o c e s s  

c l a u s e ,  t h e  C o n v e n t i o n  may w i s h  t o  g o  beyond t h e  r e a c h  o f  t h e  

I d .  - 

195/  V i r i t i ny  f o i  thc S u ~ r e m e  C o ~ r t  i n  S t a n l e v  v .  I i i i n o i s ,  -- ---I-- - 
405 U . S .  5.d5, 656 ( i c i 7 2 1 ,  J u s t i c e  i1hit.e as:;ertec! t h a t  

Q::? ; , ~ i ~ ! l ~  sL.k- J;: ::-;& 3i11 U- 7 ;  ~ : ~ ~ ~ - : : . ~  
i n  g e n e r a l ,  and  t h e  Due P r o c e s s  C l a u s e  i n  
p a r t i c u l a r ,  t h a t  t h e y  w e r e  d e s i g n e d  t o  p ro -  
t e c t  t h e  f r a g i l e  v a l u e s  o f  a  v u l n e r a b l e  
c i t i z e n r y  f rom t h e  o v e r b e a r i n g  c o n c e r n  f o r  
e f f i c i e n c y  a n d  e f f i c a c y  t h a t  may c h a r a c t e r -  
i z e  p r a i s e w o r t h y  government  o f f i c i a l s  n o  
l e s s ,  and p e r h a p s  more,  t h a n  m e d i o c r e  o n e s .  



107/ - 
f e d e r a l  p r o v i s i o n .  E x t e n d i n g  t h e  Commonwealth d u e  

p r o c e s s  c l a u s e  t o  c o v e r  p r i v a t e ,  a s  w e l l  a s  g o v e r n m e n t a l ,  

d i s c r i m i n a t i o n  on r a c i a l ,  e t h n i c  o r  o t h e r  i r r a t i o n a l  g rounds  

i s  one  p o s s i b l e  means o f  e x p a n s i o n .  The Supreme C o u r t  h a s  

h e l d  t h a t  t h e  F o u r t e e n t h  Amendment p e r t a i n s  o n l y  t o  t h e  
108/ 

a c t i o n s  o f  a s t a t e  o r  l o c a l  government .  
- 

Thus ,  

n e i t h e r  t h e  d u e  p r o c e s s  n o r  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  

I f  t h e  d e l e g a t e s  b e l i e v e  t h a t  t h e  Commonwealth 

s h o u l d  p r o h i b i t  p r i v a t e  i n t e r f e r e n c e  w i t h  t h e  c i v i l  r i g h t s  

o f  i t s  p e o p l e ,  t h e y  have  t h r e e  b a s i c  a l t e r n a t i v e s .  F i r s t ,  

t h e  C o n s t i t u t i o n  can  b e  s i l e n t  o n  t h e  i s s u e .  The b r o a d  

powers o f  t h e  l e g i s l a t u r e  o v e r  a l l  r i g h t f u l  s u b j e c t s  o f  l e g i s -  

l a t i o n  would p e r m i t  t h e  l e g i s l a t u r e  t o  e n a c t  l o c a l  c i v i l  

r i g h t s  l a w s  t o  r e g u l a t e  p r i v a t e  c o n d u c t  i n  t h i s  a r e a .  Second;  . 
t h e  C o n s t i t u t i o n  c o u l d  e x p r e s s l y  a u t h o r i z e  o r  d i r e c t  t h e  

l e g i s l a t u r e  t.o p r o t e c t  t h e  c i v i i  r i g h t s  of 311 p e o p l e  25 

the 1;ortherrl Mar i anas .  Such an  e x h o r t a t i o i - I  i n  t h e  Consti--  

t z t i c n  wonld p r - w i d e  greater a s s u r a n c e  t h s t  t h e  l e g i s l a t a r e  

107/ Expans ion  o f  t h e  d u e  p r o c e s s  c l a u s e  by c o d i f i c a t i o n  i s  - 
n o t  a v i a b l e  a l t e r n a t i v e .  The Supreme C o u r t ' s  o p i n i o n s  con-  
c e r n i n g  due  p r o c e s s  are s o  numerous and  i t s  i n t e r p r e t a t i o n  
o f  t h e  c l a u s e  s o  v a r i e d  t h a t  c o d i f i c a t i o n  o f  t h e  law i n  t h i s  
a r e a  would be  v i r t u a l l y  i m p o s s i b l e .  

108/ C i v i l  R i g h t s  Cases, 109 U.S. 3  ( 1 8 8 3 ) .  - 
* 

109/  I d .  I n  some i n s t a n c e s  a  p r i v a t e  c i t i z e n  who i s  d i s - -  
c r i m i n z i n q  a c c o r d i n g  t o  race, would,  however ,  v i o l a t e  t h e  
C i v i l  ~ i g h t s  A c t  o f  i 9 6 4 .  ~ a t z e n b a c h  v .  ~ c ~ l u n ~ ,  379 
U.S. 294 ( 1 9 6 4 ) .  



w i l l  t a k e  a p p r o p r i a t e  a c t i o n .  F i n a l l y ,  t h e  C o n s t i t u t i o n  

c o u l d  p r e s c r i b e  a  r i g h t  t o  b e  f r e e  o f  p r i v a t e  i n t e r f e r e n c e  

i n  t h e  e x e r c i s e  o f  c i v i l  r i g h t s  a n d , p r o v i d e  f u r t h e r  t h a t  

s u c h  p r o v i s i o n  would be  s e l f - e n f o r c i n g  i n  t h e  c o u r t s .  Such 

a n  approach  would a s s u r e  a  remedy a g a i n s t  a l l  t h o s e  who 

v i o l a t e  t h e  c i v i l  r i g h t s  o f  o t h e r s ,  l e a v i n g  t h e  l e g i s l a t u r e  

f r e e ' t o  g r a n t  even  more e x t e n s i v e  p r o t e c t i o n  ( s u c h  a s  " a f f i r -  

m a t i v e  a c t i o n "  r e q u i r e m e n t s  f o r  p a s t  v i c t i m s  o f  r a c i a l  or 

e t h n i c  d i s c r i m i n a t i o n )  a s  it deems a p p r o p r i a t e .  

I n  making t h i s  d e c i s i o n  t h e  d e l e g a t e s  s h o u l d  

r e c o g n i z e  t h a t  t h e  f e d e r a l  C i v i l  R i g h t s  A c t s  p r o v i d e  s i g -  

n i f i c a n t  p f o t e c t i o n  a g a i n s t  p r i v a t e  i n t e r f e r e n c e  w i t h  c i v i l  

r i g h t s .  The d e l e g a t e s  s h o u l d  a l s o  c o n s i d e r  t h a t  c o n s t i t u t i o n a l  

t r e a t m e n t  i s  u s u a l l y  r e s e r v e d  f o r  p r o t e c t i n g  r i g h t s  a g a i n s t  

governmenta l  i n t e r f e r e n c e ,  n o t  f o r  r e g u l a t i n g  r e l a t i o n s  among 

p r i v a t e  citizens. F i n a l l y ,  tf a  s e l f - e n f o r c i n g  r i g h t  a g a i n s t  

p r i v a t e  i n t e r f e r e n c e  w i t h  c i v i i  r i g h t s  i s  t o  be i n c l u d e d  i n  t h e  

Cor;unonwealth ~ o a s t i t u t i o n ,  the d e l e g a t e s  w i l l  have t o  con- 

f r o n t .  d i f f i c u l t  d r a f t i n 2  d e c i s i o c s :  what  c i v i l  r i g h t s  a r e  t 2  S e  

protected afid what. c o n s t i e - u t e s  " i l l t 2 r f e r ~ ~ z e .  " these t . . y?e~  cf 

- - 2;2 f i,!i+-icnal _crnblc:iiis r.7-p Le3.i- ?;o :e?cl~:z,<. ir.  ti,^ lcclsl 2- 
2 

t i v e  p r o c e s s ,  w i t h  t h e  o p p o r t u n i t y  f o r  e x p e r i m e n t a t i o n  and 

r e l a t i v e l y  s i m p l e  amendment o v e r  t i m e .  I f  t h e  d e l e g a t e s  

b e l i e v e  t h i s  m a t t e r  is t o o  i m p o r t a n t  t o  be  l e f t  t o  t h e  

l e g i s l a t u r e ,  however,  some form o f  c o n s t i t u t i o n a l  t r e a t m e n t  

w i l l  b e  r e q u i r e d .  + 



- 46 - 
Over 30 state constitutions contain due process 
110/ 

clauses .- No state charter explicitly reaches private 

action under its due process clause. 

b) Equal protection clause 

All states have an equal protection clause of 

some sort. Such a clause guarantees that government will . . 

treat all persons similarly situated in the same manner. 

While the legislative and executive branches must classify 

along certain lines, the equal protection clause forbids 

classifications that are irrational. As to certain classi- 

fications, notably those involving racial or ethnic charac- 

teristics, the classification must be more than rational. 

The Supreme Court has held that classifications involving 

these special characteristics are subject to strict scrutiny 

of means and ends. The courts will not uphold a classifica- 

tion that is subject to strict scrutiny unless th2 classifi- ' . 
cation serves a "compelling state interest," and the classi- 

11 1/ f icaLion is narrowly tailored to achieve t h z t  inkerest .- 
W F s  usually means that the classificaticn _i_s invalick- 

1 J. 2/ - Leci . Only slassifications clearly L a s s d  on rzze 

or ethnic backgrounds are subject to strict scrutiny. 

110/ E.g., IDAHO CONST. art. I, § 13; MINN. C0NST:art. I, - 
§ 6; MISS. CONST. art, 111, 5 14; S.D. CONST. art. VI, § 2; 
WASH. CONST. art. I, § 3; WYO. CONST. art. I, 5 6. 

111/ Kramer v. Union Free School Dist., 395 U.S. 621, 632-33 
(1969). * 
112/ Loving v. Virginia, 388 U.S. 1 (1967). - 



The C o u r t  h a s ,  however ,  t r e a t e d  some c l a s s i f i c a t i o n s ,  s u c h  

a s  t h o s e  b a s e d  upon g e n d e r  and  a l i e n a g e ,  w i t h  a l m o s t  e q u a l  
113/  . . 

s u s p i c i o n  .- .. 

The q u c s t i o n  f o r  t h e  Conven t ion  h e r e  i s  t h e  d e g r e e  

t o  which  c e r t a i n  c l a s s i f i c a t i o n s  s h o u l d  b e  e x p r e s s l y  d e s i g n a t e d  

as " h i g h l y  s u s p e c t "  u n d e r  t h e  Commonwealth e q u a l  p r o t e c t i o n  

c l a u s e .  The f o l l o w i n g  d i s c u s s i o n  d e a l s  w i t h  c l a s s i f i c a t i o n s  

t o  which  t h e  C o n v e n t i o n  may w i s h  t o  e x t e n d  s t r i c t  s c r u t i n y .  

I f  a  c l a s s i f i c a t i o n  i s  a c c o r d e d  t h i s  t r e a t m e n t ,  t h e  g r o u p s  

i n v o l v e d  w i l l  r e c e i v e  a v e r y  h i g h  d e g r e e  of p r o t e c t i o n  

a g a i n s t  d i s c r i m i n a t i o n .  

i )  Gender .  The Supreme C o u r t  h a s  n o t  y e t  

h e l d  t h a t  c l a s s i f i c a t i o n  a c c o r d i n g  t o  g e n d e r  g i v e s  r i se  t o  

t h e  " s t r i c t  s c r u t i n y "  a c c o r d e d  r a c i a l  g r o u p i n g s .  While  

s e t t i n g  f o r t h  a r a t i o n a l i t y  t e s t  as t h e  s t a n d a r d  o f  r e v i e w ,  

t h e  C o u r t  h a s  i n  f a c t  used  s t r i c t e r  s t a n d a r d s  t o  i n ~ . ~ a l i d a t e  
1 1 4 /  - 

some fo rms  o f  s e x u a l  ~ l a s s i f i ~ a t i ~ i i s .  

A l though  women a r e  not u c u r n e r i c a l  mizor i ty . ,  they 
1 ' l C  l 
A&>/ -- 

may l a c k  p o l i t i c a l ,  s o c i z l  ar.2 ecorlornic power. On the 

ether  h a a d ,  wcmen have  nut been d~ i l j . ed  a z s e s s  t.5 p o l i t i c a i  

power t o  t h e  same e x t e n t  a s  h a v e ,  f o r  example ,  b l a c k  A m e r i -  

c a n s .  Moreover ,  t h e r e  a r e  many l e g i t i m a t e  b a s e s  upon which  

a government  may w i s h  t o  d i f f e r e n t i a t e  between t h e  s e x e s .  

113/  S c h l e s i n g e r  v .  B a l l a r d ,  419 U.S. 498 ( 1 9 7 5 ) .  - 

114/  F r o n t i e r 0  v .  R i c h a r d s o n ,  4 1 1  U.S. 677, 688 ( 1 9 7 3 ) .  

115/  Id .  a t  686 n .17 .  - - 



I f  t h e  Convention wishes  t o  i n c r e a s e  t h e  c o n s t i -  

t u t i o n a l  p r o t e c t i o n  a f f o r d e d  t o  women, it may i n c l u d e  a  

r e f e r e n c e  t o  gender  w i t h i n  t h e  e q u a l  p r o t e c t i o n  c l a u s e .  

Almost a l l  newly w r i t t e n  o r  r e v i s e d  s t a t e  c o n s t i t u t i o n s  - 
116,' - 

have added sex t o  t h e i r  e q u a l  p r o t e c t i o n  c l a u s e s .  

Th i s  would c o n t i n u e  t o  v a l i d a t e  l e g i t i m a t e  c l a s s i f i c a t i o n s ,  

a l t hough  t h e  deg ree  o f  j u d i c i a l  s c r u t i n y  of such c l a s s i f i -  
117/ - 

c a t i o n s  would be i n c r e a s e d .  

116/ E -g . ,  HAWAII CONST. a r t .  I ,  S 4 :  - 
No person  s h a l l  be dep r ived  o f  l i f e ,  
l i b e r t y  o r  p r o p e r t y  w i thou t  due p r o c e s s  
o f  law, nor  be den ied  t h e  e q u a l  pro-  
t e c t i o n  of  t h e  l a w s ,  no r  be den i ed  
enjoyment o f  h i s  c i v i l  r i g h t s  o r  be  
d i s c r i m i n a t e d  a g a i n s t  i n  t h e  e x e r c i s e  
t h e r e o f  because  of  r a c e ,  r e l i g i o n ,  
s e x  o r  a n c e s t r y .  

C a l i f o r n i a  has  d e c l a r e d  women a h i g h l y  p r o t e c t e d  c l a s s  by 
j u d i c i a l  c o n s t r u c t i o n ,  r e l y i n g  on C a l i f o r n i a ' s  d u p l i c a t e d  
e q u a l  p r o t e c t i o n  c l .ausc .  S a i l ' e r  I nn  v .  Ki rby ,  5  Cal.3d 1, 
4 8 5  ?.2d 529, 95 C a l .  Rp t r .  329 (1971) .  

1 1 7 i  h o t h e r  a i . t e rna . t ive  i s  t o  i n c l o d e  i n  tl ie IZomqon~..:ealth - 
(:czati",ttlon t h e  p ~ - o p o s ~ i I  Equzi  Piqht-5 k r~en r lm~n t  t o  t h ~ !  U . S .  
Cc1;st i tut ion.  T!i<:t Aiend~nent  wr~uld  a l s o  ; ; roh ib i t  u n j u s t i -  
f i a b l e  d i s c r i m i ~ a t i o n  based uyon cjen?.;;.r. The proposed Pi~zr,d- 
- - - 3 -  ,:le:lc L;,>L; 1;: i2i-c-"-ice , iTL zc Lev2-r~t p~,r-, ' 'L: . i~a; j t;r 1 is!.. LS 
under t h e  l a w  s h a l l  n o t  be  den ied  o r  ab r i dged  by t h e  Uni ted  
S t a t e s  o r  by any S t a t e  on account  of  s ex . "  The Equal  R igh t s  
Amendment w a s  passed by t h e  U.S. House of  R e p r e s e n t a t i v e s  
on October 1 2 ,  1971,  117 CONG. REC. 35815 ( 1 9 7 1 ) ,  and by t h e  
U.S. Sena t e  on March 22,  1972,  118 CONG. REC. 9598 ' (1972) .  
The app rova l  of 38 s t a t e  l e g i s l a t u r e s  i s  nece s sa ry  f o r  t h e  
adop t i on  o f  t h i s  p roposa l .  Th i s  r equ i rement  ha s  n o t  y e t  been 
met.  



ii) A l i e n a g e .  The Supreme C o u r t  r e c e n t l y  
118/  

h e l d  t h a t  a l i e n a g e  i s  a  h i g h l y  s u s p e c t  c l a s s i f i c a t i o n . -  

The C o u r t  h a s  i n v a l i d a t e d  a t t e m p t s  t o  e x c l u d e  a l i e n s  from 
119/  - 

w e l f a r e  b e n e f i t s ,  t o  deny  them a d m i s s i o n  t o  l e g a l  p r a c -  
120 /  121/  

t i c e ,  and t o  r e f u s e  them c i v i l  s e r v i c e  employment.- 

The Supreme C o u r t ,  however ,  h a s  n o t  d e c i d e d  w h e t h e r  

r e s t r i c t i o n s  b a s e d  upon a l i e n a g e ,  s u c h  a s  t h e  r i g h t  t o  v o t e  
122/  

and t h e  r i g h t  t o  h o l d  h i g h  p u b l i c  o f f i c e ,  a r e  s t i l l  v a l i d .  

I n  b o t h  o f  t h e s e  c a s e s ,  t h e  l e g i s l a t i v e  end i s  t o  g u a r a n t e e  

a  " l o y a l "  p o l i t i c a l  p r o c e s s .  S i n c e  a l i e n s  d o  n o t  s h a r e  

c i t i z e n s '  t i e s  o f  " l o y a l t y "  t o  t h e  Commonwealth, it may b e  

l o g i c a l  t o  e x c l u d e  a l i e n s  f rom t h e  a f f a i r s  o f  government .  

I f  t h e  d e l e g a t e s  w i s h  t o  p e r m i t  t h e  c o n t i n u a t i o n  

o f  s u c h  d i s t i n c t i o n s  b a s e d  on a l i e n a g e ,  t h e y  s h o u l d  p r o b a b l y  

n o t  i n c l u d e  any  s p e c i a l  r e f e r e n c e  t o  a l i e n a g e  i n  t h e  Comrnon- 

w e a l t h  C o n s t i t u t i o n .  Shou ld  t h e  Conven t ion  have  t h e  o p p o s i t e  

v iew,  it may p h r a s e  t h e  Commonwealth's e q u a l  p r o t e c t i o n  c l a u s e  

s o  a s  t o  p r o v i d e  t h a t  no p e r s o n  s h a l l  .be denied.  t h e  eyu;:l p ro -  

t e c t i o n  o f  t h e  l aws  o n  t h e  bas i -a  sf " r a c e ,  c o l o r ,  :rer-:2! 

a n c e s t r y  o r  a l i e n a g e - "  

I n  re G r i f f i t h s ,  413 U.S. 717 (1973) . .  .. 
Graham v .  R i c h a r d s o n ,  403 U.S. 365 ( 1 9 7 1 ) .  

I n  re  G r i f f i t h s ,  413 U.S. 717 ( 1 9 7 3 ) .  

Sugarman v .  D o u q a l l ,  413 U.S. 634 ,  647 ( 1 9 7 3 ) .  

S e e  I n  re  G r i f f i t h s ,  413 U.S. 717 ,  729 n . 2 1  (5-973). 



Rights  Secured by t h e  United S t a t e s  C o n s t i t u t i o n  B u t  
Not Appl icab le  Against  t h e  Northern Marianas 
Government 

1. Second Amendment ( r i g h t  t o  bear  arms) 

The Second Amendment p r e v e n t s  in f r ingement  b y  

Congress o f - t h e  r i g h t  of t h e  Commonwealth t o  ma in t a in  a - 
123/ 

- 

- 
m i l i t i a .  The Amendment p rov ides ,  "A w e l l  r e g u l a t e d  

m i l i t i a  be ing necessary  t o  t h e  s e c u r i t y  of a  f r e e  S t a t e ,  

t h e  r i g h t  of t h e  people  t o  keep and bear  arms s h a l l  n o t  be  

i n f r i n g e d . "  

The r i g h t  t o  bea r  arms has  been i n t e r p r e t e d  by 

t h e  Supreme Court  as des igned  t o  f u r t h e r  t h e  p o l i c y  of a 
124/ 

"we l l  r e g u l a t e d  m i l i t i a .  "- The Amendment, t h e r e f o r e ,  

gua ran t ee s  t h e  r i g h t  of a  s t a t e  t o  ma in t a in  a m i l i t i a ,  no t  
125/ - 

t h a t  of an i n d i v i d u a l  t o  pos se s s  any p a r t i c u l a r  weapon. 
I 

I n  o r d e r  t o  come w i t h i n  t h e  Amendment's p r o t e c t i o n ,  t h e  

I w d i v i d ~ a l  m u s t  p rov ids  evidence t h a t  h i s  weapon i s  o rd ina ry  

123 /  The Suprege c o u r t ,  has  l i n i t e d  t h e  Secona. Lxtend~.snt 's  - 
p r o t e c t i o n  t o  on ly  li.lfrinc~emc?n-ir. by Congress,  n c t  by. m y  s t ~ t e  
reguJa t s . ry  scy~.exe. Uiiited S t & t e s  v .  Cruiksh3i-ikI 3 2  7.:. S. 5 4 2 ,  - ----.- .---- -- ---- 
552 7 5 ;  3;lt .;?? ~ ~ ‘ 2 7 -  -wd:ls 19 .  L i ~ i k e d  SkaLes, 4413 F.2ti  1 4 4 ,  -- 
149 ( 6 t h  C i r .  1971) (upholding f e d e r a l  r e g u l a t i o n  of i n d i v i d u a l  
possess ion  under t h e  commerce c l a u s e  of Art ic le  I of t h e  Con- 
s t i t u t i o n ) .  

124/ United S t a t e s  v .  M i l l e r ,  307 U.S. 174, 178 (1939) .  - 
1 2 5 /  I d . :  - - 

I n  t h e  absence o f  any ev idence  t end ing  t o  
show t h a t  pos se s s ion  . . . of  [ t h e  f i r e a r m ]  
has  some reasonable  r e l a t i o n s h i p  t o  t h e  
p r e s e r v a t i o n  . . . of a w e l l  r e g u l a t e d  
m i l i t i a ,  w e  cannot  say  t h a t  t h e  Second" Amend- 
ment gua ran t ee s  t h e  r i g h t  t o  keep and b e a r  such 
an ins t rument .  



m i l i t a r y  equipment o r  t h a t  i t s  u s e  cou ld  c o n t r i b u t e  t o  t h e  
126/ - 

common d e f e n s e .  While Cong re s s , cou ld  e n a c t  v a r i o u s  t y p e s  

of gun c o n t r o l  l e g i s l a t i o n ,  t h e r e  i s  s e r i o u s  doub t  whether  

it cou ld  p r o h i b i t  a b s o l u t e l y  t h e  p r i v a t e  pos se s s ion  of any 

f i r e a r m s .  

The i s s u e  f o r  t h e  d e l e g a t e s  i s  whether  t o  recog- 

n i z e  a  r i g h t  t o  b e a r  arms w i t h i n  t h e  Commonwealth. I f  t h e  

Commonwealth C o n s t i t u t i o n  i s  s i l e n t ,  t h e  people  a r e  p r o t e c t e d  

a g a i n s t  f e d e r a l  a c t i o n  i n  t h i s  area by t h e  United S t a t e s  

C o n ~ t i t u t i o n ~ b u t t h e  Commonwealth government cou ld  p r o h i b i t  

t h e  p o s s e s s i o n  o f  a l l  f i r e a r m s  i f  t h a t  w e r e  deemed appro- 

p r i a t e .  

I f  t h e  Convention d u p l i c a t e s  t h e  language o f  t h e  

Second Amendment, such d r a s t i c  l e g i s l a t i o n  would probably  be  

p r o h i b i t e d  a l t hough  t h e  Commonwezlth l e g i s l a t u r e  would be f r e e  

t o  e n a c t  v a r i o u s  forms of  e f f e c t i v e  gun c o n t r o l  l e g i s i a t i o n ,  

s h c r t  of an  a b s o l u t e  p r o h i h i t i o n  of any p r i v a t e  p o s s e s s i o n  

Seven s t a t s  c o n s t i t u t i o n s  g u a r a n t e e  c h a t  t h e  riqht 
12?/ -- 

kc. bear i:i-i!ls ::i_l ~ 3 k  b:? S r L f r i r . ~ ~ - d  , :ilzcsk ;-!EL.? 9s t \ g  

127/ ALAS. CONST. a r t .  I ,  5 1 9 ;  GA. CONST. a r t .  I ,  5 I ,  - 
11 X X I I ;  HAWAII CONST. a r t .  I ,  § 15 ;  LA. CONST. a r t .  I ,  § 8 ;  
N . C .  CONST. a r t .  I ,  § 2 4 ;  R . I .  CONST. a r t .  I ,  8 22; S.C. 
CONST. a r t .  I ,  5 26. 



c o n s t i t u t i o n s  g r a n t  t h e  r i g h t  t o  bear  arms e i t h e r  i n  t h e  
1 2 8 /  - 129/ 

"common defense,"- i n  defense  of t h e  s t a t e  or  i n  
130/ - 

t h e  a i d  of c i v i l  power when l e g a l l y  summoned. About 

h a l f  of t h e  s t a t e  c h a r t e r s  s ecu re  t h e  r i g h t  t o  use  arms 
131/ - 

i n  s e l f -de fense .  F ive  s t a t e s  a s s u r e  t h e  r i g h t  t o  bea r  
13 2/ - 

arms i n  de fense  of o n e ' s  home, w i t h  t hose  c h a r t e r s  a l s o  
133/ - 

c o n f e r r i n g  t h a t  r i g h t  f o r  t h e  p r o t e c t i o n  of p roper ty .  

Other  c o n s t i t u t i o n s  r e f e r  t o  t h e  r i g h t  t o  "keep" 
134/ - 

arms. Some c h a r t e r s  r e f e r  n o t  on ly  t o  t h e  r i g h t  t o  
- 

135/ - 
bear  bu t  a l s o  t h e  r i g h t  t o  keep arms. 

No s ta te  c o n s t i t u t i o n  p r o h i b i t s  t h e  p r i v a t e  

ownership of a r m s .  

128/ E.g.,  ARK. CONST. a r t .  11, § 5. - 
129/ E.g. ,  ALA. CONST. a r t .  I ,  § 26; CONN. CONST. a r t .  I ,  - 
S 15. 

13C/ E.g., MISS, CONST, a r t .  111, S 1 2 .  
P -- 
1311 E . q . ,  FCA. CONST, a r t -  I ,  § 2 6 ;  I N 3 .  CONST. a r t .  I i  - 
S 3 2 .  

i32j COLO. CSNSI'. a r t ,  11, S 13; MISS, CONST. a r t .  111, - 
S 1 2 :  Ma. CGNST. axt .  I ,  923; ;;ONT. COE.!ST. z r t .  I T I ,  S 13:  . - CKiA.  CCNST- srk. T T ,  4 i3- 

133/ Id .  - - 
134/ E.g., COLO. CONST. a r t .  11, § 12;  MONT. CONST. a r t .  - 
111, S 13. 

135/ E.g., MISS. CONST. a r t .  111, § 12.  - 



2. T h i r d  Amendment ( q u a r t e r i n g  s o l d i e r s  i n  homes) 

The T h i r d  Amendment w i l l  p r o t e c t  t h e  N o r t h e r n  

Mar ianas  p e o p l e  from b e i n g  f o r c e d  t o  house  Uni t ed  S t a t e s  

s o l d i e r s  i n  peace t ime .  The Amendment p r o v i d e s ,  "No s o l d i e r  

s h a l l ,  i n  time o f  p e a c e  b e  q u a r t e r e d  i n  any house ,  w i t h o u t  

t h e  c o n s e n t  o f  t h e  Owner, n o r  i n  t i m e  o f  war ,  b u t  i n  a  man- 

n e r  t o  be p r e s c r i b e d  by law."  D u p l i c a t i o n  o f  t h i s  p r o v i s i o n  

would p r o t e c t  a g a i n s t  t h e  f o r c e d  b i l l e t t i n g  o f  t h e  Nor the rn  

Mar ianas  m i i i t i a  o r  n a t i o n a l  g u a r d  ( i f  t h e r e  i s  o n e )  i n  t h e  

homes of  t h e  Nor-:Piern Mar ianas  p e o p l e  d u r i n g  peace t ime .  

Almost a l l  o f  t h e  s t a t e  c o n s t i t u t i o n s  c o n t a i n  a g u a r a n t e e  
135a/  - 

s imilar  t o  t h e  a s s u r a n c e  o f  t h e  T h i r d  Amendment. 

3 .  F i f t h  Amendment ( i n d i c t m e n t  by g rand  j u r y )  

The f e d e r a l  government  i s  s u b j e c t  t o  t h e  con-  

s t r a i n t s  o f  t h e  F i f t h  Amendment, which p r o v i d e s ,  i n  rele- 

v a n t  p a r t ,  "IGo p e r s o n  s h a l l  b e  h e l d  t o  answer  f o r  a  c a p i t a ; ,  

o r  o t h e r w i s e  infamous crime, u n l e s s  on  a p r e s e n t m e n t  o r  

i 'ndictinent o f  a Grazd J u r y  . . . ," The grdrlll jar:? r e q u i r e -  

m e i i i  o f  t h e  F i f t h  Aze:ldment, however ,  112s pot been app l ie .3  
136/ -- 

t o  t he  s t a t ~ ~  and t h e r e f o r e  i s  nct a p p i i e d  tc t b ~  <:cmmon- 

H i s t o r i c a l l y ,  khe  g r a n d  j u r y  s c r e e n e d  f e l o n y  c a s e s ,  

hand ing  down i n d i c t m e n t s  when a  c e r t a i n  s t a n d a r d  of p roof  

was m e t .  The g r a n d  j u r y  was i n t e n d e d  t o  be a  n e c e s s a r y  

* 
135a/  E.g., CAL. CONST. a r t .  I ,  § 1 2 ;  I L L .  CONST. a r t .  11, 
§ 1 6 ;  MO. CONST. a r t .  I ,  S 2 4 ;  PA. CONST. a r t .  I ,  § 23; R.I. 
CONST. a r t .  I ,  5 1 9 .  

136/  Hur tado  v .  C a l i f o r n i a ,  110 U . S .  516 ( 1 8 8 4 ) ;  COVENANT .- 
a r t .  V ,  5 5 0 1 ( a ) .  



b u f f e r  between t h e  c i t i z e n  and t h e  s ta te :  t h e  s t a te  was 

p r e v e n t e d  from h a r a s s i n g  t h e  c i t i z e n  w i t h , c a p r i c i o u s  

c r i m i n a l  c h a r g e s .  

The Convention may d u p l i c a t e  t h e  f e d e r a l  p rov i -  

s i o n .  D u p l i c a t i o n  would have t h e  s u b s t a n t i v e  e f f e c t  of  

c r e a t i n g  a r i g h t  n o t  o t h e r w i s e  a p p l i c a b l e  a g a i n s t  t h e  

Commonwealth. The m a j o r i t y  of s t a tes  d u p l i c a t e s  t h e  f e d e r a l  
137/ - 

grand j u r y  p r o v i s i o n .  A l t e r n a t i v e l y ,  t h e  d e l e g a t e s  

may p r o v i d e  f o r  t h e  r i g h t  t o  a  grand j u r y  i n  a l l  f e l o n y  
138/  - 

c a s e s  . Another  a l t e r n a t i v e  would g i v e  t h e  p r o s e c u t o r  
139/ - 

t h e  o p t i o n  t o  proceed by means o f  t h e  grand j u r y .  The 

d e l e g a t e s  may a l s o  omi t  any p r o v i s i o n ,  t h e r e b y  l e a v i n g  t h e  
14 O /  - 

i s s u e  t o  t h e  l e g i s l a t u r e .  F i n a l l y ,  t h e  Convention may 

p r o h i b i t  t h e  u s e  of  t h e  g rand  j u r y .  

137/ E.g . ,  W. VA. CONST. a r t .  111, 5 4. Most o f  t h e s e  
Git t h e  r i g h t  t o  c a p i t a l  o f f e n s e s .  E .g . ,  N.Y.  CONST. 
a r t .  I ,  S 6 .  

139/ T h i s  approach i s  folLowed i n  a few states.  E.g., -- 
COLC. COKST. az t .  T I ,  % 8 3 N.E. CONST. a r t .  I ,  S S T W Y ~ .  
CONST. a r t .  I ,  5 i 3 .  

! 391  his pef:h~.; iE .51; C; l i fn r . ? i a -  CP.I'.. rf.Q;5T. a r t .  - - -- ~ - 
I ,  S 8.  

140/ Almost h a l f  t h e  states om'it any r e f e r e n c e  t o  a grand - 
ju ry .  E . g . ,  M I N N .  CONST. a r t .  I ,  55 6,7; VA. CONST. a r t .  I ,  
5 8. I l l l n o i s  p r o v i d e s  f o r  a  grand j u r y ,  b u t  al lows t h e  
l e g i s l a t u r e  t o  a b o l i s h  it. ILL.  CONST. a r t .  I ,  § 7.  



Preference for any alternative will depend on the 

delegates' view of the purposes that a grand jury would 

serve in the Northern Mariana Islands. The grand jury is 
141/ - 

not a traditional institution in the Northern Marianas. 

Due to the relatively small population, it may be difficult 

to c.ompose a disinterested grand jury in many cases. 

Opponents of the grand jury point out that it is 
14 2 /  - 

a costly and time-consuming formality. It may no longer 

serve as a buffer between the state's machinery and the 

citizen, but rather exist only as an inefficient, expensive 
143/ 

rubber stamp for the prosecutor's decisions. 
- 

In contrast, supporters of the rand jury believe 
144/ - 

that it is much more than a rubber stamp. The grand 

jury may provide an important barrier between citizen and 

state. In addition, the grand jury may single out abuses 

141j Neit.her the Mauiand Islands District Code nor the - 
Trust 'Territory Ccllie provides for grand juries. 

142,' k3;rte, Is t h e  Grand Jury Necessary?, 45 VA. L. UEV. 
p - " 6 L ,  at 4 8 8 - 5 1  : 1 4 5 3 ) ,  It is interesting that Great 
Sritci~~, which originated t h ~  grand jury, has abandoned 
; ts ?:se. 

143/ Boudin, The Federal Grand Jury, 61 GEO. L.J. p. 1. 
(1972). . 

144/ See generally United States V. Calandra, 414 U.S. 
338 (1974), and c i t a t i o n s t e s  v. Smyth, 
104 F. Supp. 283 (N.D. Cal. 1952). 



14 5/ - 
for correction even when it does not return an indictment. 

Special grand juries are used frequently in the United States 

to investigate official wrongdoing and to make recommendations 

for correcting governmental corruption and inefficiency. 

4. Sixth Amendment (jury trial in criminal cases) 

  he Sixth Amendment guarantees, "In all criminal 

prosecutions, the accused shall enjoy the right to a speedy 

and public trial, by an impartial jury of the State . . . ." 
Although the jury right in criminal cases has been applied 

14 6 /  - 
against the states through the Fourteenth Amendment, 

the Covenant permits the convention to decide if there will 

be a right to trial by jury in criminal cases arising under 
147/ - 

Commonwealth law. 

The Convention has a range of options in dealing 

with the issue. At one end of the spectrum, the Ccmmon- , 

145/ Xuh, The Grand Jury Prese:~Cment: Foul Blow or Fair - 
Play?, 55 CGLUM. L. M V .  g .  llC3 ( i 9 5 5 ) .  

147,' Article V ,  S 5Ol !zj oL the Covenazlt pxovidesi in rel:2- -- - .  v;nt p ~ r - t ,  ''t-i,:l by -j a-ir  . : .  - = n ~ . l l  [i?.??: be r ; ~ . j : ~ i  A - -,A*. L L L ~  22 

any . . . criminal prose&tion based on local law, except 
where recognized by local law.".. Thus, if the Constitution 
doesnot specify whether or not a jury trial will be afforded 
defendants in local criminal trials, that decision will re- 
main for the legislature. 



w e a l t h  C o n s t i t u t i o n  may d u p l i c a t e  t h e  S i x t h  Amendment, 

t h e r e b y  g r a n t i n g  e v e r y  c r i m i n a l  d e f e n d a n t  t h e  r i g h t  t o  a 

j u r y  t r i a l .  If t h e  d e l e g a t e s  wish  a less sweeping p r o v i -  

s i o n ,  t h e y  may d r a f t  l anguage  c o n f e r r i n g  a  j u r y  r i g h t  o n l y  

i n  s p e c i f i c  c a s e s .  A t  t h e  o t h e r  end o f  t h e  spec t rum,  t h e  

C o n s t i t u t i o n  c o u l d  f o r b i d  t h e  u s e  o f  j u r i e s  i n  Commonwealth 

c r i m i n a l  cases. F i n a l l y ,  t h e  C o n s t i t u t i o n ,  e i t h e r  by 

s i l e n c e  o r  by e x p r e s s  p r o v i s i o n ,  may l e a v e  t h e  d e c i s i o n  

f o r  t h e  l e g i s l a t u r e .  

The d e l e g a t e s  may b e l i e v e  t h a t  i t  i s  i m p o r t a n t  

t o  p u n i s h  a  d e f e n d a n t  o n l y  a f t e r  he  h a s  been t r i e d  and 

found g u i l t y  by h i s  p e e r s .  The j u r y ' s  f u n c t i o n  i s  t o  

i n t r o d u c e  t h e  "common s e n s e "  and "humanity" o f  t h e  non- 

l e g a l  mind t o  t h e  j u d i c i a l  p r o c e s s .  On t h e  o t h e r  hand,  

t h e  Convent ion  may d e c i d e  t h a t  t h e  h e r a l d e d  "common s e n s e "  

o f  t h e  j u r y  is a c t u a l l y  u n r e g u l a t e d  emot ion ,  r e n d e r i n g  j u r y  
148/  - 

v e r d i c t s  u n r 2 l i a b l c  as i n d j - c a t o r s  o f  g u i l t .  The u s e  
1 4  9 /  -- 

or' l a y  j u l l y e s  ir? ;;he Nor the rn  Mar ianas  or  p z n e l s  of 

j u . d q c s  m a y  lesl;c!l t h e  need for a : j l ~ r l ? ,  

148/ See  DeStefano v .  Woods, 392 U.S. 631 (1968) .  - - 8 

149/ B R I E F I N G  P A P E R  NO. 4 :  THE J U D I C I A L  BRANCH OF 
GOVERNMENT S 11 ( B )  (1) . 



5 .  S e v e n t h  Amenciment ( j u r y  t r i a l  i n  c i v i l  c a s e s )  

The Seven th  Amendment d i r e c t s  t h q t  t h e  f e d e r a l  

c o u r t s  must a f f o r d  e i t h e r  t h e  p l a i n t i f f  or  t h e  d e f e n d a n t  
150/ - 

a  j u r y  t r i a l  i n  s p e c i f i e d  c i v i l  c a s e s :  

I n  S u i t s  a t  common l aw,  where t h e  v a l u e  
i n  c o n t r o v e r s y  s h a l l  exceed twenty  d o l -  
l a r s ,  t h e  r i g h t  o f  t r i a l  by j u r y  s h a l l  
b e  p r e s e r v e d ,  and no f a c t  t r i e d  by a  
j u r y ,  s h a l l  be  o t h e r w i s e  re-examined i n  
any C o u r t  of  t h e  Uni t ed  S t a t e s ,  t h a n  
a c c o r d i n g  t o  t h e  r u l e s  o f  common law.  

The r i g h t  t o  a  j u r y  t r i a l  i n  a  f e d e r a l  c i v i l  c a s e  
151/ - 

t u r n s  on t h e  n a t u r e  o f  t h e  r e l i e f  s o u g h t  by t h e  p l a i n t i f f .  

E i t h e r  l i t i g a n t  i n  a  c i v i l  c a s e  i s  e n t i t l e d  t o  a  j u r y  t r i a l  

i f  the  r e l i e f  s o u g h t  i n v o k e s  t h e  c o u r t ' s  common l aw,  r a t h e r  
152/ - 

t h a n  e q u i t a b l e  o r  m a r i t i m e ,  j u r i s d i c t i o n .  Thus ,  a n  a c t i o n  

f o r  money damages g i v e s  rise t o  t h e  j u r y  r i g h t ,  s i n c e  i t  

would have  been t r i e d  a t  common law when t h e  Amendment was . 
r a t i f i e d  i n  1791. I n  c o n t r a s t ,  an  a c t i o n  f o r  a n  i n j u n c t i o n  

wonld hzve been h e a r d  i n  e q u i t y  i n  1791 ,  and t h e r e f c r e  

neither psrty would be e n t j t i e d  t o  a j u r y  t r i a l  c n e e r  t h e  

150/ P e a r s o n  v. Yewdall ,  9 5  U. S,. 294 (1877) ; G u s t a f s o n  - 
v .  Peck ,  216 F.  Supp. 370 ( N . D .  Iowa 1 9 6 3 ) .  

151/ Damsky v .  Z a v a t t ,  2 8 9  F.2d 4 6  (2d C i r .  1 9 6 1 ) .  See  - 
g e n e r a l l y  MOORE ' S FEDERAL PRACTICE, V O ~  . 5 ,  11 38.08 (5). 

152/ R o s s  v .  Bernhard ,  396 U . S .  531 ( 1 9 7 0 ) .  - 



The r i g h t  t o  a  j u r y  t r i a l  i n  c i v i l  c a s e s  i s  

c o n s i d e r e d  less fundamenta l  t h a n  t h e  comparable  r i g h t  i n  

c r i m i n a l  c a s e s .  A c c o r d i n g l y ,  t h e  .Supreme C o u r t  h a s  h e l d  

t h a t  t h e  due  p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amendment 

d o e s  n o t  r e q u i r e  t h e  s t a t e s  t o  a f f o r d  c i v i l  j u r y  t r i a l s  
153/  - 

i n  l o c a l  c o u r t s .  S i m i l a r l y ,  such  a r i g h t  i s  n o t  

a p p l i e d  a g a i n s t  t h e  Commonwealth government by t h e  Cove- 
154/ - 

n a n t .  The d e l e g a t e s  must  d e c i d e ,  t h e r e f o r e ,  whether  

t o  g u a r a n t e e  s u c h  a r i g h t  i n  t h e  C o n s t i t u t i o n  o r  t o  l e a v e  

t h e  m a t t e r  open f o r  f u t u r e  l e g i s l a t i v e  e x p e r i m e n t a t i o n .  

S i n c e  t h e  N o r t h e r n  Mar ianas  d o e s  n o t  have a  t r a d i -  

t i o n  o f  r e l i a n c e  upon j u r y  t r i a l s ,  even i n  c r i m i n a l  c a s e s ,  

g r a n t i n g  such  a  new r i g h t  migh t  b e  somewhat d i s r u p t i v e ,  

e s p e c i a l l y  i n  t h e  f o r m a t i v e  y e a r s  of  t h e  l o c a l  c o u r t  sys tem.  

Moreover ,  a j u r y  s y s t e m  w i l l  be  e x p e n s i v e  t o  a d m i n i s t e r  and 

may i n c r e a s e  t h e  number o f  a p p e a i s  i n  t h e  l o c a l  c o u r t  s y s t e m -  

The d e l c g s t e s  s h o u l d  d e c i d e ,  however,  whe the r  c i v i l  j u r y  

t r i a l s  a r e  s o  f u n d m ~ e n t a l  t o  t h e  a d m i n i s t r a t i c n  of j u s t i c e  

!-5_1/ Wz.lker v .  Sdzvinek, 9 2  TJ.S. 90  ( i 8 7 5 )  (rejectin5 arSu- - - .- - -- - -- .~- -- 
:nent t h a t  t h e  S e v e n t h  Amendment shcluid be " i n c o r p o r a t e d "  by 
t h e  F o u r t e e n t h  Amendment) . . . 
1541' COVENANT a r t .  V ,  5 5 0 1 ( a ) .  - 



i n  t h e  Commonwealth t h a t  t h e y  shou ld  be r e q u i r e d  from t h e  
155/ - 

o u t s e t  of  t h e  new government. 

C. R i q h t s  N o t  Recoqnized i n  t h e  Uni ted  S t a t e s  
C o n s t i t u t i o n  

T h i s  s e c t i o n  o f  t h e  b r i e f i n g  paper  p r e s e n t s  f o r  

t h e  d e l e g a t e s '  c o n s i d e r a t i o n  p r o v i s i o n s  t h a t  are n o t  recog- 

n i zed  i n  thk ' u n i t e d  S t a t e s  C o n s t i t u t i o n  b u t  t h a t  t h e  Con- 

v e n t i o n  may choose t o  i n c l u d e  i n  t h e  Commonwealth b i l l  

of r i g h t s .  The r i g h t s  exp re s sed  i n  t h e s e  p r o v i s i o n s  w i l l  

be c o n s t i t u t i o n a l l y  s ecu red  o n l y  i f  mentioned i n  t h e  Cornrnon- 
156/ - 

weal th  C o n s t i t u t i o n .  

1. R igh t  t o  an e d u c a t i o n  

The Convention may wish  t o  p rov ide  c o n s t i t u -  

t i o n a l l y  t h a t  e v e r y  Nor thern  Marianas c i t i z e n  w i l l  have 

155/ A nu-mbcr o f  s t a t e  c o n s t i t u t i a n s  s p e c i f i c a l l y  p r e s e r v e  .. - 
t h e  r i g h t  t o  j u r y  t r i a l  i n  c i v i l  m a t t e r s ,  a l t hough  some 

# 

s p e c i f y  a minimum sum ts be i n  c o n t r o v e r s y .  E . g . ,  ALAS. 
CONST. a r t .  I ,  5 16 ( $ 2 5 0 ) ;  HAWAII CONST. a r t .  I ,  S 10 
!$100j; I N D .  CONST. a r t .  I ,  S 20; ORE. CONST. a r t .  I ,  5 1 7 ;  

K.  VA. CONST. a r t .  .TI=, g 1 3  ! $ 2 3 ) .  

156,' I n  d e v j s i n a  prazvisiocs t h a t  quar- ln tes  speci-fj.c new - 
r i g h t s  ilie 6 e : l e g ~ t e s  x a y  be i nc r ca s in i ;  t h e  ris!a t h a t  a c c u r t  
:.rsuld c o n c l ~ i d e  t h ~ t  any rl.gl"l-;; P G L  specjtieir was i z t e n t i u n -  . . 
.+-ij jJ , 5 [ : ~ : t p 7 i  LXi: C C : : : ~  l;:;t k . 2  in ELxLed f r ~ z  2he F.:3C& cj2ccrai 
p r o v i s i o n s  of  t h e  b i l l  of r i g h t s .  T h i s  r i s k  would be mini-  
mized by a s e c t i o n  i n  t h e  b i l l  of r i g h t s  p rov id ing  t h a t  t h e  
enumerat ion  of  s p e c i f i e d  r i g h t s  i s  n o t  i n t ended  t o  minimize 
or deny o t h e r s  t h a t  a r e  r e t a i n e d  by t h e  peop le .  The Ninth 
Amendment t o  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  c o n t a i n s  such  
language.  A l m o s t  t h r e e - f i f t h s  o f  t h e  s t a te  c o n s t i t u t i o n s  
i n c l u d e  a  s i m i l a r  p r o v i s i o n .  E .g . ,  IDAHO CONST. a r t .  I ,  
§ 21; NEB. CONST. a r t .  I ,  § 26; N . M .  CONST. a r t .  11, § 2 3 ;  
N.C.  CONST. a r t  I ,  5 3 7 ;  ORE. CONST. a r t .  I ,  § 3 3 .  

1? 



t h e  r i g h t  t o  a f r e e  p u b l i c  educa t i on .  Such a  p r o v i s i o n  
157/ - 

cou ld  be  i nc luded  i n  t h e  b i l l  of r i g h t s  o r  r e s e r v e d  

f o r  a  s e p a r a t e  a r t i c l e  on e d u c a t i o n .  The language of t h e  

p r o v i s i o n  may be s p a r s e ,  g u a r a n t e e i n g  o n l y  t h e  r i g h t  t o  a  

s p e c i f i e d  amount of  s choo l i ng ,  such  a s  through e lementa ry  

o r  h igh  s c h o o l ,  A l t e r n a t i v e l y ,  t h e  p r o v i s i o n  cou ld  be 

157/ P u e r t o  R i c o ' s  b i l l  o f  r i g h t s  c o n f e r s  t h e  r i g h t  t o  - 
an educa t i on :  

Every pe r son  has  t h e  r i g h t  t o  an  
e d u c a t i o n  which s h a l l  be d i r e c t e d  
t o  t h e  f u l l  development o f  t h e  human 
p e r s o n a l i t y  and t o  t h e  s t r e n g t h e n i n g  
of  r e s p e c t  f o r  human r i g h t s  and funda- 
menta l  freedoms. There s h a l l  be a  
system of f r e e  and whol ly  n o n s e c t a r i a n  
p u b l i c  educa t i on .  I n s t r u c t i o n  i n  t h e  
e lementa ry  and secondary  s c h o o l s  s h a l l  
be f r e e  and s h a l l  be compulsory i n  t h e  
e lementa ry  s c h o o l s  t o  t h e  e x t e n t  pe r -  
m i t t e d  by t h e  f a c i l i t i e s  of t h e  s t a t e .  
No p u b l i c  p r o p e r t y  o r  p u b l i c  funds  
s h a l l  be used f o r  t h e  s u p p o r t  of  s c h o o l s  
o r  e d u c a t i o n a l  i n s t j . t u t i o n s  o t h e r  thcin 
t h o s e  of  t h e  s t a t e .  Ncthing con t a ined  
i n  t h i s  p r o v i s i o n  s h a l l  p r e v e n t  thc 
s t a t e  from f u r n i s h i n g  t o  any c h i l d  
non-educat ional  s e r v i c e s  e s t a b l l s h d  
by iaw f o r  t h e  p r o t e c t i o n  o r  w e l f a ~ e  
~f  c h i l d r e n .  Compulsory a t t e n d a n c e  
a"L.lemen%?rv publ-ic schoo:.s t o  in:? 
e x t e n t  pe i l u i t t ed  by t h e  t & c i l i t i e s  o r  
t h e  s t a t e  a s  h e r e i n  p rov ided  s h a l l  n o t  
be cons t rued  as a p p l i c a b l e  t o  t h o s e  who 
r e c e i v e  e lementa ry  e d u c a t i o n  i n  s c h o o l s  
e s t a b l i s h e d  under non-governmental 
a u s p i c e s .  

P.R. CONST. a r t .  11, § 5. 



d e t a i l e d ,  c o v e r i n g  s u c h  t o p i c s  a s  s c h o o l  f i n a n c i n g ,  

c u r r i c u l u m  and t h e  q u a l i f i c a t i o n s  o f  t e a c h e r s .  T h i s  

t o p i c  i s  d i s c u s s e d  i n  B r i e f i n g  Paper  No. 13:   ducati ion 

2.  R i g h t  t o  a  c l e a n  envi ronment  

The envi ronment  i s  a n o t h e r  area i n  which some 

s t a t e  c o n s t i t u t i o n s  have r e c o g n i z e d  new " r i g h t s . "  I f  t h e  

Convent ion  d e c i d e s  t h a t  t h e  Commonwealth C o n s t i t u t i o n  

s h o u l d  p r o t e c t  t h e  env i ronment ,  a n  a p p r o p r i a t e  p r o v i s i o n  

may be  i n s e r t e d  i n  t h e  b i l l  o f  r i g h t s  o r  p l a c e d  i n  an  

a r t i c l e  d e a l i n g  w i t h  n a t u r a l  r e s o u r c e s .  Because t h e  

g u a r d i a n s h i p  o f  t h e  env i ronment  i s  i n t i m a t e l y  l i n k e d  t o  

t h e  p r e s e r v a t i o n  o f  a l l  n a t u r a l  r e s o u r c e s ,  t h e  d e l e g a t e s  

may p r e f e r  t o  address problems p e r t a i n i n g  t o  c o n s e r v a t i o n  

and a i r  2nd w a t e r  q u a l i t y  i n  o n e  a r t i c l e  o f  t h e  C o n s t i t u -  . 
t i o n .  The i s s u e  o f  t h e  envi ronment  i s  e x p l o r e d  i n  ~ r i e f i n ~  

Pzper  NG.  11: N a t u r d l  Resources  5 11 ( E )  . 
3.  Righ i oi p c p u l a r  p a r t i c i p a t i o n  i n  g o v e r n n e n t  

,---- 

The C o n v ~ n i i o n  may w i s h  t o  s t a t a  e x p l i c i t l y  t h a t  

i p a t e  i n  d e c i s i o n s  t a k e n  by t h e i r  government .  The Montana 

c o n s t i t u t i o n ,  f o r  example,  p r o v i d e s :  

The p u b l i c  h a s  t h e  r i g h t  t o  e x p e c t  
governmenta l  a g e n c i e s  t o  a f f o r d  s u c h  
r e a s o n a b l e  o p p o r t u n i t y  f o r  c i t i z e n  
p a r t i c i p a t i o n  i n  t h e  o p e r a t i o n  o f  



t h e  a g e n c i e s  p r i o r  t o  t h e  f i n a l  
d e c i s i o n  a s  may b e  p r o v i d e d  by 
l a w .  - 158/  

A p r o v i s i o n  l i k e  t h i s  would e x p r e s s  t h e  Commonwealth's 

commitment t o  a  c i t i z e n r y  e d u c a t e d  i n  p u b l i c  a f f a i r s  and 

p a r t i c i p a t i n g  i n  governmenta l  d e c i s i o n s .  A s  s u c h ,  a gua r -  

a n t e e d  " r i g h t  t o  p a r t i c i p a t e "  may i n c r e a s e  t h e  Commonwealth 

g o v e r n m e n t ' s  s e n s i t i v i t y  t o  t h e  needs  o f  t h e  p e o p l e .  On 

t h e  o t h e r  hand,  a " r i g h t  t o  p a r t i c i p a t e "  p r o v i s i o n  may be  

l i t t l e  more t h a n  e x c e s s  v e r b i a g e ,  and more t h e  o b j e c t  o f  neg- 

l e c t  t h a n  a c a t a l y s t  f o r  governmenta l  c o n c e r n .  

4 .  R i g h t  t o  p r i v a c y  

S a f e g u a r d i n g  t h e  p r i v a c y  o f  t h e  Nor the rn  Mar ianas  

p e o p l e  i s  a t  t h e  h e a r t  o f  a p r o v i s i o n  g o v e r n i n g  s e a r c h e s  
159/  - 

and s e i z u r e s .  I n d e e d ,  one  s t a t e  c o n s t i t u t i o n  p h r a s e s  

1 5 8 1  MONT. CONST. a r t .  11, S 8.  The r i g h t  t o  p a r t i c i p a t e  -- 
h a s  l i t t l e  meaning u n l e s s  t h e  p e o p l e  are p r o v i d e d  w i t h  s u f -  
f i c i e n t  i ~ f a A n a t i o n  upon which tc a s k  . q u e s t i o n s  of govern-  
n e n t a i .  o f f i c i a l s  and t h e n  t o  make r e s s o n e d  fudgmen::s. Ac- 
carcldn?ly,  i f  the Con:.rention a d o p t s  & " r i q h t  t o  p a r t i c i p a t e 1 '  
p r o v i - s ~ o n ,  i t  may a l s o  wish  t o  i n c l u d e  l anguage  zJ.ong t h e  
l i n e s  o f  a r t ic le  11: 5 9 o f  t h e  Nontana z o n s t i t ~ t i o n .  That 
sec t i c n  p r c v i d e s :  

NO p e r s o n  s h a l l  b e  d e p r i v e d  o f  t h e  r i g h t  
t o  examine documents o r  t o  o b s e r v e  t h e  
d e l i b e r a t i o n s  'of a l l  p u b l i c  b o d i e s  o r  
a g e n c i e s  o f  s t a t e  government  and i t s  sub-  
d i v i s i o n s ,  e x c e p t  i n  cases i n  which t h e  
demand o f  i n d i v i d u a l  p r i v a c y  c l e a r l y  
e x c e e d s  t h e  merits o f  p u b l i c  d i s c l o s u r e .  

159/ The s e a r c h  and s e i z u r e  i s s u e  i s  d e s c r i b e d  i n  d e t a i l  - 
above  a t  pp.  20-29.  



i t s  g u a r a n t e e  a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  and s e i z u r e s  
160/ - 

i n  t e r m s  of  s e c u r i n g  t h e  r i g h t  t o  p r i v a c y .  

The d e l e g a t e s ,  however,  may w i s h  t o  g i v e  a  more 

e x p a n s i v e  meaning t o  t h e  c o n c e p t  o f  p r i v a c y .  Such was t h e  

c h o i c e  of  t h e  d r a f t s m e n  o f  t h e  Montana c o n s t i t u t i o n ,  which 

p r o v i d e s ,  "The r i g h t  o f  i n d i v i d u a l  p r i v a c y  i s  e s s e n t i a l  

t o  t h e  w e l l - b e i n g  o f  a  f r e e  s o c i e t y  and s h a l l  n o t  b e  - - -  . 
161/ - 

i n f r i n g e d  w i t h o u t  t h e  showing o f  a c o m p e l l i n g  s t a t e  i n t e r e s t . "  

T h i s  t y p e  o f  p r o v i s i o n ,  however,  d e m o n s t r a t e s  t h e  

shor t comings  of  a l l  b r o a d l y  phrased  c o n s t i t u t i o n a l  l anguage :  

t h e  word " p r i v a c y , "  a s  w e l l  as t h e  p h r a s e  "compe l l ing  s t a t e  

i n t e r e s t , "  may b e  so vague a s  t o  d e f y  j u d i c i a l  en fo rcemen t .  

Y e t ,  t h i s  l a n g u a g e  may set  a  t o n e  o f  governmenta l  r e s p e c t  f o r  

t h e  s a n c t i t y  o f  t h e  homes and  p e r s o n a l  a f f a i r s  o f  t h e  

Nor the rn  Mar ianas  p e o p l e .  

160/ LA. CCNST. a z t -  1, 5 5 :  - 
Every  p e r s o n  s h a l l  b e  s e c u r e  i n  

h i s  p e r s o n ,  p i o p c r t y ,  c o n ~ . u n i c a t i - q n s ,  
kLonses, papers,  and e f f e c t s  against 
ur:reasonal. le s e a r c i l e s ,  S C . ~ - Z U T ~ S ,  CZ' 

in-afiuns of ~ r i v d c y .  Xu w a r r a n t  
s h a l l  i s s u e  w i t h o u t  p r o b a b l e  c a u s e  
s u p p o r t e d  by  o a t h  o r . a f f i r m a t i o n ,  and 
p a r t i c u l a r l y  d e s c r i b i n g  t h e  p l a c e  t o  
b e  s e a r c h e d ,  t h e  p e r s o n s  o r  t h i n g s  t o  
be  s e i z e d ,  and t h e  l a w f u l  p u r p o s e  or 
r e a s o n  f o r  t h e  s e a r c h .  Any p e r s o n  
a d v e r s e l y  a f f e c t e d  by a s e a r c h  or 
s e i z u r e  conduc ted  i n  v i o l a t i o n  o f  
t h i s  S e c t i o n  s h a l l  have s t a n d i n g  t o  
raise i t s  i l l e g a l i t y  i n  t h e  a p p r o p r i a t e  
c o u r t .  

161/ MONT. CONST. a r t .  11, 5 10 .  - 



APPENDIX A 

APPLICABLE 
UNDER APPLICABLE APPLICABLE 
COVENANT TO UNDER COV- UNDER COVENANT 

U.S. COMSTITU- FEDERAL AND ENANT ONLY ONLY TO 
TIOXXL DESCRIPTION COHMONWEALTH TO FEDERAL COMMONWEALTH 
PROVISION OF PROVISION GOVERXMENTS GOVERNMENT GOVERNMENT 

A r t .  I ,  5 9, c l a u s e  2 Habeas corpus  X 

A r t .  I, 5 9, c l a u s e  3 B i l l  of a t t a i n d e r  and 
ex  pos t  f a c t o  law 

Ar t .  I ,  § 9 ,  c l a u s e  8 T i t l e  of n o b i l i t y  X 

A r t .  I ,  § 10 ,  c l a u s e  1. B i l l  of a t t a i n d e r ,  ex  
pos t  f a c t  law, ob l iga-  
t i o n  of c o n t r a c t s ,  and 
t i t l e  of n o b i l i t y  

A r t .  I, 5 10 ,  c l a u s e  3 Troops,  warsh ips ,  
t r e a t i e s ,  du ty  of 
tonnage 

A r t .  I V ,  § 1 F u l l  f a i t h  and c r e d i t  

A r t .  I V ,  5 2 P r i v i l e g e s  and immuni- 
t i e s  

F i r s t  'Amendment Freedoms of r e l i g i o n ,  
speech and p r e s s ;  r i g h t  
t o  assemble and p e t i -  
t i o n  government 

Second Amendment M i l i t i a :  r i g h t  t o  
'bear  arms 

Third  Amendment Quar te r ing  t r oops  

Fourth  4m~ndnent  Search and s e i z u r e  X 

Flf th A ~ e n d ; a r . ~ ~ t  Ind ic tments  by grand 
j u r y  

7 .  - 
i: ir :!; C~?lc:~c!rae?t Uc:hJe je#3psrciy, sei5- 

i n c r i m i n a t i o n ,  due pro- 
c e s s  of law a d  t ak ing  
of p rope r ty  X 

S i x t h  Amendment Jury t r i a l  i n  c r i m i n a l  
c a s e s  

S i x t h  Amendment Speedy and p u b l i c  t r i a l ,  
c o n f r o n t a t i o n ,  compul- 
so ry  p roce s s  of w i t n e s s e s  
and a s s i s t a n c e  of counse l  X 

Seventh Amendment Jury t r i a l  i n  c i v i l  
c a s e s  



APPLICABLE 
UNDER APPLICABLE APPLICABLE 
COVENANT TO UNDER COV- UNDER COVENANT 

U.S. CONSTITU- FEDERAL AND ENANT ONLY ONLY TO 
TI  ONAL DESCRIPTION COMMONWEALTH TO FEDERAL COMMONWEALTH 
PROVISION OF PROVISION GOVERNMENTS GOVEWIENT GOVERNMENT 

Eigh th  Amendment E x c e s s i v e  b a i l ,  
e x c e s s i v e  f i n e s ,  
and c r u e l  and 
u n u s u a l  punishments  X 

S i n t h  Amendment R i g h t s  r e t a i n e d  by 
p e o p l e  X 

T h i r t e e n t h  Amendment S l a v e r y  X 

F o u r t e e n t h  Amendment, P r i v i l e g e s  and immuni- 
5 1 t i e s  of U.S. c i t i z e n s ,  

due  p r o c e s s  of l a w  and 
e q u a l  p r o t e c t i o n  of t h e  
l aws  

F i f t e e n t h  Amendment No d e n i a l  o r  a b r i d g e -  
ment of r i g h t  t o  v o t e  
because  of r a c e ,  c o l o r  
o r  p r e v i o u s  s e r v i t u d e  X 

S i n e t e e n t h  Amendment No d e n i a l  o r  a b r i d g e -  
ment of r i g h t  t o  v o t e  
because  of s e x  X 

Twenty-Sixth Amendment No d e n i a l  o r  a b r i d g e -  
ment of  r i g h t  t o  v o t e  
because  of  a g e  i f  a t  
l e a s t  1 8  y s a r s  o l d  X 

1/ Notwi ths tand ing  t h e  p r i v i l e g e s  and immuni t i e s  c l a u s e ,  5 805(a) o f  t h e  Covenant - 
r e q u i r e s  t h e  Commonwealth government t o  prever i t  t h o s e  n o t  of  "Nor thern  Ffar iana  
I s l a n d s  d e s c e n t "  from a c q u i r i n g  "permanent and long- term i n t e r e s t s  i n  r e a l  
p r o p e r t y "  d u r i n g  t h e  twen ty - f ive -yea r  p e r i o d  f o l l o w i n g  t h e  t e r m i n a t i o n  o f  
t h e  T r u s t e e s h i p  Agreement. A £  t e r  t h a t  p e r i o d ,  t h e  Nor the rn  Pfarianas govern-  
ment h a s  t h e  d i s c r e t i o n  t o  c o n t i n u e  r e g u l a t i n g  t h e  a l i e n a t i o n  of such  
i n t e r e s t s  i n  l a n d .  Thus ,  Mar ianas  c i t i z e n s  w i l l  e n j o y  a  p r i v i l e g e  d e n i e d  
t o  Uni t ed  S t a t e s  c i t i z e n s  who a r e  n o t  of  Nor the rn  PIarianas l i n e a g e .  For 
a f u l l  d i s c u s s i o n  of t h e  r a m i f i c a t i o n s  of 9 805(a) ,  s e e  BRIEFIXG PAPER NO. 12 
RESTRICTIONS ON LAND ALIENATION. 



5 .  R i g h t  t o  o r g a n i z e  and b a r g a i n  c o l l e c t i v e l y  

A p r o v i s i o n  g u a r a n t e e i n g  t h e  r i g h t  t o  o r g a n i z e  

and b a r g a i n  c o l l e c t i v e l y  would g r a n t  N o r t h e r n  Mar ianas  

w o r k e r s  a  t o o l  i n  promot ing  t h e i r  own w e l f a r e .  Such a 

p r o v i s i o n  would e n a b l e  employees t o  j o i n  t o g e t h e r  i n  

n e g o t i a t i n g  w i t h  t h e i r  employer  o v e r  wages,  b e n e f i t s  and 

c o n d i t i o n s  o f  employment. 

Three  s t a t e  c o n s t i t u t i o n s  c o n t a i n  a c o l l e c t i v e  
162/  - 

b a r g a i n i n g  p r o v i s i o n .  F l o r i d a ' s  c l a u s e  i s  t y p i c a l :  

"The r i g h t  of  employees ,  by and t h r o u g h  a  l a b o r  o r g a n i z a -  

t i o n ,  t o  b a r g a i n  c o l l e c t i v e l y  s h a l l  n o t  b e  d e n i e d  o r  
163/  

a b r i d g e d .  I' - The C o n s t i t u t i o n  c o u l d  a l s o  p r o v i d e  t h a t  

p u b l i c  employees w i l l  n o t  have t h e  r i g h t  t o  s t r i k e .  The 
1 6 4 /  - 

F l o r i d a  c o n s t i t u t i o n  c o n t a i n s  s u c h  a l i m i t a t i o n .  

6. P r i s o n e r s '  r i g h t s  

The d e l e g a t e s  may w i s h  t o  e n s u r e  t h e  humane t r e a t g -  

neat o f  p r i s o n e r s .  T h e  Wyoming c o n s t i t u t i o n  makes t h i s  

N o  p e r s o n  a r r c s t e d  2nd c o n f i n e d  
i n  - j a i l  s h a l l  be t r e a t e d  w i i h  unneces-  
s z r y  r i g o r .  T ~ F  e rec t i sn  o f  safe ar.6 
c j ~ , , ; ~ ; . t ~ ~ ~ ~  p ~ i s : : ~ - ~ ~  , alld i n ~ p e - t i : - l n  ;;_t 

162/  FLA. CONST. a r t .  I ,  5 6 ;  MO. CONST. a r t .  I ,  5 2 9 ;  - 
N . J .  CONST. a r t .  I ,  11 1 9 .  

163/  FLA. CONST. a r t .  I ,  S 6. - 
164/ I d .  - - 



p r i s o n s ,  and t h e  humane t r e a t m e n t  o f  
p r i s o n e r s  s h a l l  be p rov ided  f o r .  - 165/ 

Th i s  p r o v i s i o n  would go f a r  towards i n c r e a s i n g  t h e  l i k e l i -  

hood t h a t  p r i s o n e r s  w i l l  be r e h a b i l i t a t e d  i n  p r i s o n  and 

w i l l  r e t u r n  t o  s o c i e t y  a s  u s e f u l  c i t i z e n s .  Such language 

would a l s o  r e i t e r a t e  t h e  Commonwealth's commitment t o  . . 

t r e a t  a l l  p e r sons  w i th  r e s t r a i n t .  On t h e  o t h e r  hand, 

such a  p r o v i s i o n  cou ld  be en fo r ced  by t h e  c o u r t s  i n  such  

a  way a s  t o  i n f l a t e  t h e  c o s t  o f  o p e r a t i n g  t h e  Commonwealth's 

pena l  sys tem beyond t h e  means o f  t h e  new government. 

Conclus ion 

The b i l l  of  r i g h t s  w i l l  r e p r e s e n t  a  s t a t emen t  

by t h e  peop le  of  t h e  Nor thern  Mariana I s l a n d s  o f  t h e  

fundamental  l i m i t a t i o n s  on t h e  power of  government.  Such 

a  s t a t e m e n t  shou ld  be comprehensive, w i thou t  be ing  i n f l e x -  
I 

f b l e .  I t  shou ld  be  c l e a r ,  w i thou t  be iny o v e r l y  s p e c i f i c .  

I n  d r a f t i n g  such a  s t a t e m e n t ,  t h e  d e l e g a t e s  shou ld  aim 

t o  s r e a t e  a  docuilent t h a t  c s ~  aadjzsrl t o  growth 3 r d  chcnge 

Cr~~:unoi~wea~th  without s . 2 , r ~ f  i c i n g  t h e  b a s i c  r l g i i t s  

165/ WYO. CONST. a r t .  I, § 16. - 


