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CONSTITUTIONAL AMENDMENT 

A c o n s t i t u t i o n  r e q u i r e s  a s s u r e d  p r o c e d u r e s  f o r  

a d a p t a t i o n  t o  c h a n g i n g  needs  and  c o n d i t i o n s .  Thomas 

J e f f e r s o n  p o i n t e d  o u t  t h i s  need  i n  a  l e t t e r  i n  1816 u r g i n g  

r e v i s i o n  o f  t h e  V i r g i n i a  s t a t e  c o n s t i t u t i o n :  

Each g e n e r a t i o n  i s  i n d e p e n d e n t  o f  t h e  
one  p r e c e d i n g ,  a s  t h a t  was o f  a l l  which 

- . had gone b e f o r e .  It h a s  t h e n ,  l i k e  them, 
a  r i g h t  t o  choose  f o r  i t s e l f  t h e  form o f  
government  it b e l i e v e s  most  p romot ive  o f  
i t s  own h a p p i n e s s ;  c o n s e q u e n t l y ,  t o  
accommodate t o  t h e  c i r c u m s t a n c e s  i n  which 
it  f i n d s  i t s e l f ,  t h a t  r e c e i v e d  from i t s  
p r e d e c e s s o r s ;  and  i t  i s  f o r  t h e  peace  and  
good o f  mankind, t h a t  a solemn o p p o r t u n i t y  
o f  d o i n g  t h i s  e v e r y  n i n e t e e n  o r  twen ty  
y e a r s ,  s h o u l d  b e  p r o v i d e d  by t h e  
c o n s t i t u t i o n ;  so t h a t  it may be  handed 
on ,  w i t h  p e r i o d i c a l  r e p a i r s ,  from 
g e n e r a t i o n  t o  g e n e r a t i o n ,  t o  t h e  end  
o f  t i m e ,  i f  a n y t h i n g  human c a n  s o  l o n g  
e n d u r e .  1/ - 

C o n s t i t u t i o n a l  a d a p t a t i o n  c a n  o c c u r  t h r o u g h  i n t e r p r e t a t i o n  

and  e l a b o r a t i o n  o f  p r o v i s i o n s  by t h e  e x e c u t i v e ,  l e g i s l a t i v e  

and  j u d i c i a l  b r a n c h e s  o f  government, cr it c a n  o c c u r  througA 
2/ - 

f o r m a i  ameiidment o r  r e v i s i o n  o f  t h e  c o n s t i t u t i o n .  T h i s  

1/ L e t t e r  Irc7~ T:IOJXSC J e f f e r s o n  t c ~  S S I : L S ~ ~  Kercheval, J u l y  1 2 ;  
T g l 6 ,  j.n T 9 5  COMPLETE JEFFERS3N F, 232 ( S  - ?adovc>r ed. 1543) , 
qi:oted ia C ~ : i n ~ i ! .  o.f S t a t e  Gl>vern ien ts ,  M@CEFNIZI? iz  STATE - 
~ ~ [ \ ! s T I ~ ~ " I , Q N ~ :  l$Gf;-1?7: s -  1 1' .. -L 071' -. ; .J ; ! h ~ r e F ~ , * f t e t -  - ci;--.< . .  X S  

MODERNTZl?;G CONSTITUTIONS] . 
2/ C o n s t i t u t i o n a l  amendment r a n g e s  from a d d i n g  a  few words t o  - 
a n  e x i s t i n g  c l a u s e  t o  r ework ing  t h e  e n t i r e  document.  Some 
a u t h o r i t i e s  have  d i s t i n g u i s h e d  between c o n s t . i t u t i o n a 1  "amend- 
m e n t , "  meaning changes  t o  s p e c i f i c  p r o v i s i o n s ,  and c o n s t i t u t i o n a l  
" r e v i s i o n , "  meaning changes  t h r o u g h o u t  t h e  document.  E - g . ,  
Wheeler ,  Changing t h e  Fundamental  Law, i n  SALIENT ISSUESF 
CONSTITUTIONAL REVISION p. 5 0  (J. Wheeler  ed. 1 9 6 1 ) .  T h i s  
p a p e r  d o e s  n o t  u s e  t h a t  d i s t i n c t i o n  b e c a u s e  o f  t h e  P i f f i c u l t y  
o f  p r e c i s e l y  d i v i d i n g  t h e  two c a t e g o r i e s .  I n s t e a d , - a l l  t y p e s  
o f  c o n s t i t u t i o n a l  changes  are t e rmed  "amendments." 



paper describes the alternatives available to the delegates 

with respect to the formal amendment process. Part I 

describes the relevant provisions of the Covenant and the 

general policy considerations with respect to constitutional 

amendment. Part I1 describes each of the four general 

methods oS proposing formal changes: constitutional 

convention; constitutional commission; legislative initiative; 

and popular initiative. That part of the paper then sets 

out the alternatives with respect to ratification of the 

proposed constitutional amendments by the voters. 

I. BACKGROUND AND GENERAL CONSIDERATIONS 

A. Relevant Provisions of the Covenant and the 
United States Constitution 

The Covenant permits the Commonwealth Consti- 
3/ - 

tution to include procedures for its own amendment. 

Like the original Constitution, all amendments must be 

consistent with the Covenant and with those provisions cf 

the Uzitei States C~nstitution~ treaties znd laws of the 

U n i t e d  States zpplicable tc t t ~  Northern ?.Iariana Isiands. 

C c r ~ ; i - t s  er;ta:,iished. by the C1onsCi;:utir~r; or laws of t i-le 

United States have jurisdiction to review amendments for 

3/ Section 201 of the Covenant provides: - 
The people of the Northern Mariana 

Islands will formulate and approve a 
Constitution and may amend their Consti- 
tution pursuant to the procedures fi, 

provided therein. 



this, 
4/  - 

purpose. 

The United States Constitution does not mandate 

any particular decisions by the Convention with respect to 

the amendment process; nor does it limit the choice among 

specific alternatives, although here as elsewhere certain 

gene.ra1 restrictions may apply. 

B. General Policy Considerations 

This section discusses three broad philosophical 

and political issues that underlie the decisions the 

Convention must make with respect to specific alternatives 

for the Constitution. These are: (1) the extent to which 

the Constitution imposes procedural requirements that I 

restrict use of the amendment process; (2) whether the 

Constitution guarantees its own periodic review; and 

( 3 )  the extent to which the Constitution permits or requires 

popular involvement in the amendment process. 

d /  Section 2 0 2  oE the Covenant pravides in relevant part: - 
Anendments. to the Constitution 
be xade by the people cf the PJorthern 
l.iarian~ Islands withut a ~ p r c v a l  b y  
. - 
~17.3 ! ; ~ v e r ~ ~ ~ n t  ~f t h s  II~?,lf-,~:s. S t a t e s ,  
but the courts established by the 
Constitution.or laws of the United 
States will'be competent to determine 
whether the Constitution and subsequent 
amendments thereto are consistent 
with this Covenant and with those 
provisions of the Constitution, treaties 
and laws of the United States applicable 
to the Northern Mariana Islands. 

li 



The f i r s t  b a s i c  i s s u e  i n v o l v e s  t h e  n a t u r e  o f  

t h e  C o n s t i t u t i o n  t h a t  t h e  Convention proposes .  I f  t h e  

C o n s t i t u t i o n  c o n t a i n s  predominant ly  fundamental  law, t h e  

need f o r  f r e q u e n t  r e v i s i o n  d e c r e a s e s ,  and t h e  Convention 

might  p r e f e r  s t r i n g e n t  p r o c e d u r a l  r equ i r emen t s  f o r  amend- 

ment t o  encourage  s t a b i l i t y  and d i s c o u r a g e  t h e  f u t u r e  

a d d i t i o n  o f  m a t e r i a l  t o  t h e  C o n s t i t u t i o n  t h a t  miqht  be  be t -  
5 /  - ter  l e f t  f o r  t h e  l e g i s l a t u r e  t o  e n a c t  by s t a t u t e .  On t h e  o t h e r  

5/ The Model S t a t e  C o n s t i t u t i o n  t a k e s  a d i f f e r e n t  view. I t  
c o n t a i n s  predominant ly  fnndamental  law, y e t  i n c l u d e s  l i b e r a l  
amendment procedures .  The Model 's commentary e x p l a i n s :  

P rocedures  f o r  c o n s t i t u t i o n a l  
r e v i s i o n  shou ld  pe rmi t  o r d e r l y  a d j u s t -  
ment t o  emerging needs  w h i l e  a t  t h e  
same t ime  encourag ing  c o n s t i t u t i o n a l  
s t a b i l i t y  and d i s c o u r a g i n g  t h e  u s e  of  
t h e  fundamental  law f o r  s t a t u t o r y  
purposes .  . . . The Model p ropose s  
f a i r l y  l i b e r a l  r a t h e r  t h a n  cumbersome 
amendment p rocedures .  Exper ience  ha s  
shown t h a t  f r e q u e n t  aiid i l l - c o n s i d e r e d  
c o n s t i t u t i o n c i l  ar.endnent, or c o n s t i t u c i a n a l  
i n s t - ah i lS ty ,  i s  not  general2.y the r e s u i t  
o f  f a c i l e  xnendn~ent p rocedures  b u t  
r a t h e r  t h e  resslt of t h 2  i n z l i i s i o n  of 
ma k t  e r s  of a noi-~fundanental  n a i u r e ,  
f i x i n 9  policy an ina-i?:ers wLj ch shou ld  
i:<?v- k,s:;n 12::t to ''- -. - 

,I-..: ~ C L ~ S L , ~ ~ C X E ? .  ;: t 
has  been s a i d  t h a t  " f requency  o f  amend- 
ment i s  i n  i t s e l f  a n . . i n d i c a t o r  o f  
o b j e c t i o n a b l e  p a r t i c u l a r i t y  i n  t h e  b a s i c  
c h a r t e r  o f  t h e  s t a t e . "  S ince  " o b j e c t i o n -  
a b l e  p a r t i c u l a r i t y "  h a s  been avo ided  i n  
t h e  Model, a s t a b l e  document may be  
a n t i c i p a t e d  w i thou t  t h e  need f o r  r e p r e s -  
s i v e l y  cumbersome amendment p rocedures .  

Na t i ona l  Munici,pal League, MODEL STATE CONSTITUTION a r t .  211 
( i n t r o d u c t o r y  comments), pp. 104-05 ( 6 t h  r e v .  ed. 1968) ( f o o t -  
n o t e  o m i t t e d )  [ h e r e i n a f t e r  c i t e d  as  MODEL CONST.] 



hand,  i f  t h e  C o n s t i t u t i o n  i n c l u d e s  d e t a i l e d  p r o v i s i o n s  

on  m a t t e r s  l i k e l y  t o  change o v e r  t h e  y e a r s ,  t h e  Convent ion  

might  p r e f e r  l i b e r a l  amending p r o c e d u r e s  t o  a v o i d  impeding 

n e c e s s a r y  changes.  R e q u i r i n g  s i m p l e  l e g i s l a t i v e  m a j o r i t i e s  

t o  i n i t i a t e  proposed changes and s i m p l e  p o p u l a r  m a j o r i t i e s  

t o  r a t i f y  proposed changes  f a c i l i t a t e s  change;  u s i n g  s p e c i a l  

machinery such  a s  c o n v e n t i o n s  o r  commissions t o  propose  amendments 

o r  r e w i r i n g  e x t r a o r d i n a r y  m a j o r i t i e s  a t  any  s t e p  i n h i b i t s  change.  

The second i s s u e  i s  whether  t h e  C o n s t i t u t i o n  

s h o u l d  c o n t a i n  a p r o v i s i o n  t h a t  g u a r a n t e e s  p e r i o d i c  r ev iew 

o f  t h e  e n t i r e  document. For  example,  t h e  C o n s t i t u t i o n  

might  mandate p o s i n g  t o  t h e  v o t e r s  e v e r y  10  y e a r s  t h e  

q u e s t i o n  whe the r  a  c o n s t i t u t i o n a l  c o n v e n t i o n  shou ld  r ev iew 

t h e  C o n s t i t u t i o n  and p ropose  changes  t o  it. O r  t h e  C o n s t i -  

t u t i o n  might  set up p e r i o d i c  c o n s t i t u t i o n a l  commissions t o  

pe r fo rm t h e  s a x e  f u n c t i o n .  Such g u a r a n t e e d  rev iew by an  ' 

u n l i m i t e d  c o n s t i t u t i o n a l  c o n v e n t i o n  approved by t h e  v a t e r s  

migh t  preexpt t h e  need f o r  &nen&z.ent by p c p u l a r  i n i t i a t i v e .  

Convezszly, u se  o f  t h e  i n j  t i c t i v e  and f l e x i b l c  p r ~ v i s i o n s  

might  r e d u c e  t h e  d e s i r a b i l i t y  of  a  p r o v i s i o n  f o r  mandatory 

p e r i o d i c  review.  

The l a s t  g e n e r a l  c o n s i d e r a t i o n  i s ' t h e  e x t e n t  t o  

which t h e  v o t e r s  s h o u l d  be i n v o l v e d  i n  t h e  amendment p r o c e s s .  

I f  t h e  Convent ion  b e l i e v e s  t h a t  t h e  v o t e r s  s h o u l d  b e  con- 
II 

s u l t e d  whenever p o s s i b l e  a b o u t  changes  i n  t h e  fundamenta l  



l a w ,  t h e n  it might  u se  any o r  a l l  o f  t h e  fo l l owing  

a l t e r n a t i v e s :  (1) a l l ow  use  o f  t h e  popula r  i n i t i a t i v e  

t o  propose  a  c a l l  f o r  a  c o n s t i t u t i o n a l  convent ion;  

( 2 )  mandate i n  t h e  C o n s t i t u t i o n  a  popu la r  referendum on a  

convent ion c a l l  a t  s p e c i f i e d  t ime  i n t e r v a l s ;  ( 3 )  a l l ow  

v o t e r s  t p  . . p a r t i c i p a t e  i n  t h e  c o n s t i t u t i o n a l  conven t ion  

p roces s  by r e q u i r i n g  v o t e r  approva l  o f  any convent ion c a l l  

by t h e  l e g i s l a t u r e  and popu la r  e l e c t i o n  of  convent ion 

d e l e g a t e s ;  ( 4 )  r e q u i r e  c o n s t i t u t i o n a l  commissions t o  r e p o r t  

d i r e c t l y  t o  t h e  v o t e r s  i n s t e a d  o f  t h e  l e g i s l a t u r e ;  ( 5 )  i n -  

c lude  t h e  popula r  i n i t i a t i v e  method of p r e s e n t i n g  proposed amend- 

ments t o  t h e  v o t e r s  a s  a  check on an i n a c t i v e  l e g i s l a t u r e  

o r  a  l e g i s l a t u r e  opposed t o  popu la r ly  suppor ted  change; 

( 6 )  i n c l u d e  f i l i n g  d e a d l i n e s  f o r  proposed changes w i t h  

Commonwealth o f f i c i a l s  t h a t  pe rmi t  ample t i m e  between 

p roposa l  and t h e  v o t e  on t h e  p roposa l  f o r  p u b l i c  deba t e  . 
and fo rmal  p u b l i c i t y  t h a t  Zncourages p u b l i c  awareness of  

proposed changes: .an6 ( 7  j r e q u i r e  popul.ar apprn;:ai of a i l  

proposed changes t o  ths C o n s t  ikukiox?. 

I n s t e a d  3f naxirn4.z lng voter inr:lvz;nent i l l  the  c l r i l e n i j ~ ~ ~ : . l t  

p roces s ,  t h e  Convention might p r e f e r  t o  emphasize t h e  r o l e  

and a u t h o r i t y  of t h e  l e g i s l a . t u r e .  T h i s  could  be ach ieved  by: 

(1) a l l owing  t h e  l e g i s l a t u r e  t o  i n i t i a t e  p roposa l s  f o r  broad 

r e v i s i o n  of t h e  C o n s t i t u t i o n ;  ( 2 )  a l l owing  t h e  l e g i s l a t u r e  t o  

c a l l  c o n s t i t u t i o n a l  conven t ions  w i thou t  t h e  requ i rement  o f  
# 



p o p u l a r  a p p r o v a l  o f  t h e  c o n v e n t i o n  c a l l ;  ( 3 )  s e t t i n g  up 

p e r i o d i c  c o n s t i t u t i o n a l  commissions t h a t  r e p o r t  d i r e c t l y  

t o  t h e  l e g i s l a t u r e ;  and  ( 4 )  a l l o w i n g  a d o p t i o n  o f  p roposed  

c h a n g e s  w i t h o u t  p o p u l a r  r a t i f i c a t i o n .  

11. SPECIFIC ISSUES FOR DECISION 

The Conven t ion  must d e a l  w i t h  two p r i n c i p a l  

matters i n  d r a f t i n g  c o n s t i t u t i o n a l  p r o v i s i o n s  on amendment. 

The f i r s t  i s  t h e  method o f  p r o p o s i n g  amendments. The second  

i s  t h e  method o f  a p p r o v i n g  amendments t h a t  have been p roposed .  

The Convent ion  c a n  select  one  o r  more t h a n  one  

o f  t h e  f o u r  b a s i c  methods o f  p r o p o s i n g  amendments: 

O c o n s t i t u t i o n a l  c o n v e n t i o n :  T h i s  body would 

be s e l e c t e d  and  would f u n c t i o n  l i k e  t h e  

p r e s e n t  Conven t ion ,  a l though  t h e  method 

o f  c a l l i n g  f u t u r e  c o n v e n t i o n s  migh t  d i f f e r ; .  

O c n n s t i t u t i o n a l  cornmissiori; T h i s  i s  g e n e r a l l y  - -. 
an  a p p c i n t e d  r a t h e r  t h s n  e l ' e c t e d  body t h a t  

r e < . r i e w s  a v a i l a b l e  & t ~ ,  e x p e r i e n c e ,  s u g g e s t i o n s  

snci a l t e r n a t i v e s  a a d  makes p r o p o s a l s  for  

or  s t a t u t o r y  a n d  c a n  r e p o r t  t o  t h e  v o t e r s  o r  

t o  t h e  l e g i s l a t u r e ;  

l e g i s l a t i v e  i n i t i a t i v e :  T h i s  method p e r m i t s  t h e  

Commonwealth l e g i s l a t u r e ,  as a p a r t  o f  i t s  

+ 



regular duties, to formulate proposals 

for constitutional amendment; and 

O popular initiative: This method permits 

the voters to generate proposals for 

constitutional change by getting signa- 

- .tures on a petition. 

Relatively few basic alternatives exist for 

approving a properly proposed ccnstitutional amendment: 

O popular vote: This would require submitting 

all constitutional changes to the voters for 

approval at a general or special election. 

The approval might be by: 

simple (a majority of those voting 

in the election or voting on the question); or 

extraordinary majority (requiring three- 

fifths, two-thirds or some percentage 

greater than zi simple majority) ; and 

O legislative vote: This wo:.~ld permit the leqis- 

latl-lre, by extraordj.nary nzjo~icy, tr; approve 

This section of the paper deals with the various factors 

the Constitution might consider with respect to each of 

these alternatives; 

A. Methods of Proposing constitutional Amendments 

Each of the methods of proposing constitutional 

amendments has advantages. For this reason,, the Convention 



may wish  t o  c o n s i d e r  t h e s e  as p o s s i b l e  companions r a t h e r  

t h a n  a l t e r n a t i v e s .  

1. The c o n s t i t u t i o n a l  c o n v e n t i o n  

A c o n s t i t u t i o n a l  c o n v e n t i o n  i s  a n  a s sembly  o f  

d e l e g a t e s  e l e c t e d  f o r  t h e  s i n g l e  p u r p o s e  o f  d r a f t i n g  a 

new c o n s t i t u t i o n  o r  r e v i s i n g  a n  e x i s t i n g  one.  An o r i g i n a l  

American i n s t i t u t i o n ,  a t  least 230 s u c h  b o d i e s  had been  
6 /  - 

convened i n  t h e  Un i t ed  S t a t e s  t h r o u g h  1975. Every s t a t e  

h a s  h e l d  a t  l eas t  o n e ,  w h i l e  Georg ia ,  L o u i s i a n a ,  New 
7/ - 

Hampshire and  Vermont have  h e l d  a t  l eas t  10 e a c h .  F o r t y -  

o n e  s t a t e  c o n s t i t u t i o n s  and  t h e  c o n s t i t u t i o n  o f  P u e r t o  Rico  

e x p r e s s l y  a u t h o r i z e  t h e  c a l l i n g  o f  c o n s t i t u t i o n a l  conven- 

t i o n s .  I n  t h e  r e m a i n i n g  s t a t e s ,  j u d i c i a l  i n t e r p r e t a t i o n  

a n d  p r a c t i c e  have  e s t a b l i s h e d  t h e  u s e  o f  a  c o n v e n t i o n  t o  

r e v i s e  t h e  c o n s t i t u t i o n .  Al though t h e  c o n s t i t u t i o n a l  con- 

v e n t i o n  i s  used  most o f t e n  f o r  e x t e n s i v e  r e v i s i o n ,  states' 

have  used  them i n c r e a s i n g l y  i n  r e c e n t  d e c a d e s  f o r  l i m i t e d  

chanqes  , 

The u s e  of a c o n s t i t u t i ~ n a l  c o n v e n t i o n  can  maximize 

t b e  ? x - t i c i p z t i o n  sf v c i e r c  3 r 1  t h e  amendment p r o c e s s .  

P r o v i s i o n s  r e g a r d i n g  c o n s t i t u t i o n a l  c o n v e n t i o n s  c a n  a l l o w  

6 /  MODERNIZING CONSTITUTIONS p. 8 .  - 

7/ - A. S turm,  THIRTY YEARS OF STATE CONSTITUTION-MAKING: 
1938-1968 pp. 52-53 ( 1 9 7 0 ) .  



voter participation four stages: approval the 

convention call; ( 2 )  election of delegates; ( 3 )  public 

hearings during the course of the convention; and (4) 

approval or rejection of the convention's proposals. One 

writer states: "The [constitutional] convention . . . is 
pr0bab1y~a.s near as we come to popular control of the 

constituent power or the power to define the fundamental 
8/ - 

law. " 

Several advantages arise from the use of a 

constitutional convention: conventions enjoy a great 

degree of freedom in making proposals; delegates can focus 

attention on the single purpose of revision without other 

responsibilities; and conventions attract more public 

interest and permit more popular participation than other 
9 /  - 

methods of constitutional change. 

The disadvantages of constitutional conventions v 

arz primarily those of cost and the time required to 

authorize and asserrhle a convention. 

The procedure for callifig and hal6in~ a 

. . -  
consti t,~tional convention is qcr,e;ral:y s;i!ll r a r  thruvgtiout 

the United States. Typically, the legislature passes a 

resolution initiating the convention and submits it 

8/ - Wheeler, Changing the Fundamental Law, in SALIENT 
ISSUES OF CONSTITUTIONAL REVISION p. 51 (J. Wheeler ed. 1961). 

9/ MODERNIZING CONSTITUTIONS pp. 3 2 - 3 3 .  Ir - 



t o  t h e  v o t e r s  f o r  a p p r o v a l .  A f t e r  a p p r o v a l ,  t h e  l e g i s l a -  

t u r e  p a s s e s  a n  e n a b l i n g  a c t  t o  p r o v i d e  f o r  a  b u d g e t ,  tem- 

p o r a r y  o f f i c e r s  and t h e  e l e c t i o n  o f - d e l e g a t e s .  The v o t e r s  

e lec t  d e l e g a t e s ,  t h e  c o n v e n t i o n  meets, and t h e  2 i n a l  p r o d u c t  

i s  s u b m i t t e d  t o  t h e  v o t e r s  f o r  a p p r o v a l .  

. I f  p r o v i s i o n  i s  made f o r  amendment t h r o u g h  con- 

s t i t u t i o n a l  c o n v e n t i o n s ,  c o n s i d e r a t i o n  migh t  be g i v e n  t o :  

t h e  method f o r  c a l l i n g  a  c o n v e n t i o n ;  t h e  scope  o f  t h e  con- 

v e n t i o n ' s  powers;  t h e  n e c e s s i t y  f o r  p r e p a r a t o r y  r e s e a r c h ;  

and t h e  o r g a n i z a t i o n  o f  t h e  c o n v e n t i o n .  Because many of 

t h e s e  d e t a i l s  c o u l d  b e  hand led  o u t s i d e  t h e  C o n s t i t u t i o n ,  t h e  

Convent ion  s h o u l d  select  c a r e f u l l y  t h e  s u b j e c t  m a t t e r  t h a t  

w i l l  be g i v e n  c o n s t i t u t i o n a l  s t a t u r e .  

a) C a l l i n q  t h e  c o n v e n t i o n  

T h i s  Convent ion  h a s  two d e c i s i o n s  t o  make w i t h  r e s -  

p e c t  t o  c a l l i n g  a  f u t u r e  c o n s t i t u t i o n a l  c o n v e n t i o n :  f i r s t ,  How 

s h q u l d  t h e  c a l l  b e . p r o p o s e d ;  and second ,  how shou ld  t h e  p r o p o s a l  

t n  cz11 a conver i t ion  be apprcved .  These d e c i s i o n s  nay  be nade  -- 
by c h o o s i n g  a n e  o f  tlirec a l t e r n a t i v e s :  

" t h c  l z g i s l ~ t u r e  c a n  ba g i , ~ e n  th? . . . . ,  r,?rF??r!s i.b.~;.,-i;y bcc :~  t? ;r/r17r3ese an3 t~ 
approve  t h e  c a l l  f o r  a  c o n v e n t i o n ;  

O t h e  power t o  pro$ose and a p p r o v e  can 
b e  r e s e r v e d  t o  t h e  v o t e r s  by r e q u i r i n g  
b o t h  a p o p u l a r  i n i t i a t i v e  p e t i t i o n  f o r  
p r o p o s a l  o f  a c o n v e n t i o n  and  a  p o p u l a r  
v o t e  a t  t h e  n e x t  e l e c t i o n  t o  approve  o r  
reject  t h a t  p r o p o s a l ;  



O the proposal to hold a convention can come 
from the legislature, or be submitted auto- 
matically, and the voters can retain the 
power to approve or reject the proposal 
in a popular referendum. - 10/ 

The legislature can both propose and approve the 
11/ - 

call of a convention in only six states. The advantages 

of this method are efficiency and timeliness. The legisla- 

ture can approve a convention call more economically and 

quickly than any other method of approval. Proponents of 

this method point out that because the voters will elect 

the convention delegates and will have the opportunity to 

approve or reject the final product of the convention, per- 

mitting the legislature to handle the mechanics of calling the 

convention does not sacrifice popular participation. Opponents 

of this method assert that the voters should be permitted to 

object to any possible amendment of the constitution by rejec-* 

ting the proposal for a convention. Rejectisn of the convention 

cail proposal scives the cosi-. of hclding the conventior.. 

lo,/ The rcferecdj~~ is discussed in RRTEFING PA.PEK NO. 2 :  - 
E L ~ G T I ~ I , I L T T Y  ~~2 T J ~ T ~  ~; ;a  ~L,E-TI(.;~; ? : ~ R ~ r : ~ ~ : r p i : ~  5 (c: ( ? ;  . 

11/ The six are: Georgia, Louisiana, Maine, South Carolina, - 
South Dakota and Virginia. council of State Governments, 
BOOK OF THE STATES: 1976-77 pp. 163, 177 (1976) [hereinafter 
cited as BOOK OF THE STATES] . 



Seven teen  s tates  have a form of  p o p u l a r  i n i t i a t i v e  

t h a t  would p e r m i t  t h e  p r o p o s a l  t o  c a i l  a  c o n v e n t i o n  by p e t i -  

t i o n .  These  s t a t e s  a l s o  p r o v i d e  f o r  p r o p o s a l  o f  a c a l l  by 

t h e  l e g i s l a t u r e ,  however,  and  o p i n i o n  v a r i e s  whe the r  t h e  

v o t e r s  cab u s e  t h i s  d e v i c e  as  a c h e c k  o n  a n  u n r e s p o n s i v e  
1 2 /  - 

l e g i s l a t u r e  t o  c a l l  a c o n s t i t u t i o n a l  c o n v e n t i o n .  Only 

t h e  r e c e n t l y  r e v i s e d  Montana and  Sou th  Dakota  c o n s t i t u t i o n s  
13/  - 

s p e c i f i c a l l y  a u t h o r i z e  t h e  u s e  of  t h i s  t e c h n i q u e ,  a l t h o u g h  

t h e  u n i q u e  F l o r i d a  p r o v i s i o n  f o r  c a l l i n q  a  c o n v e n t i o n  depends  

on  t h e  f i l i n g  of a p e t i t i o n  by v o t e r s  s imilar  t o  a n  i n i t i a t i v e  */ 
p e t i t i o n  b u t  w i t h  more s t r i n g e n t  s i g n a t u r e  r e q u i r e m e n t s .  

Most s tates  u s e  t h e  t h i r d  a l t e r n a t i v e  -- a  h y b r i d  

a r r a n q e m e n t  u n d e r  which e i t h e r  t h e  l e g i s l a t u r e  o r  a n  e x e c u t i v e  

b ranch  o f f i c i a l  ( a c t i n g  undea: a s e l f - e x e c u t i n g  p r o v i s i o n  . 
o f  t h e  c o n s t i t u t i o n )  o r i g i n a t e s  t h e  p r o p o s a l  t o  h o l d  a  corlvec- 

t i o n  t h a t  i s  t h e n  s u b m i t t e d  t o  t h e  v o t e r s  f o r  a9p rova l .  

i2/ L e g i s l a t i v e  R e f e r e n c e  Bureau,  HAivkiII CONSTITLJTIONAL 
~ N V E N T I O T J  STUDIES, ARTICLE XV: REVISIDPI AND AriLEMDMENT 
p. 3 ( 1 9 6 8 )  [ h e r e i n a f t e r  ci'ted as HAWAII STUDIES]. 

13/ MONT. CONST. a r t .  X I V ,  § 2 ;  S.D. COMST. a r t .  X X I I I ,  - 
§ 2. 

1 4 /  FLA. CONST. a r t .  X I ,  § 4 ( a ) .  - 



I n  40  o f  t h e  4 1  s t a t e s  t h a t  p r o v i d e  f o r  t h e  h o l d i n g  

o f  c o n s t i t u t i o n a l  c o n v e n t i o n s ,  t h e  c o n v e n t i o n  c a l l  i s  t h e  
15/  - 

r e s p o n s i b i l i t y  o f  t h e  l e g i s l a t u r e .  

15/  Many c o n s t i t u t i o n s  s p e c i f i c a l l y  a u t h o r i z e  t h e  l e g i s l a t u r e  - 
t o  c a l l  a  c o n v e n t i o n  a t  any t i m e ,  e - g . ,  HAWAII CONST. a r t .  
XV, S 2:. . "The l e g i s l a t u r e  may s u b m i t  t o  t h e  e l e c t o r a t e  a t  
any g e n e r a l  o r  s p e c i a l  e l e c t i o n  t h e  q u e s t i o n ,  ' S h a l l  t h e r e  
b e  a c o n v e n t i o n  t o  p r o p o s e  a r e v i s i o n  o f  o r  amendments t o  
t h e  C o n s t i t u t i o n ? ' " ;  a n d  ALAS. CONST. a r t .  X I I I ,  S 2 :  "The 
l e g i s l a t u r e  may c a l l  c o n s t i t u t i o n a l  c o n v e n t i o n s  a t  any  t i m e . "  

A t  l e a s t  t h r e e  s ta tes ,  C o n n e c t i c u t ,  Maryland and  
T e n n e s s e e ,  l i m i t  t h e  f r e q u e n c y  w i t h  which c o n s t i t u t i o n a l  
c o n v e n t i o n s  may b e  c a l l e d :  " n o t  ear l ier  t h a n  t e n  y e a r s  
from t h e  date o f  conven ing  any  p r i o r  c o n v e n t i o n , "  CONN. 
CONST. a r t .  X I I I ,  S 1; " i n  [1970] and  e v e r y  twen ty  y e a r s  
t h e r e a f t e r  . . . .," MD. CONST. a r t .  X I V ,  S 2 ;  "no  . . . 
o f t e n e r  t h a n  o n c e  i n  s i x  y e a r s , "  TENN. CONST. a r t .  X I ,  5 3 .  

I n  a d d i t i o n ,  t h e  C o n s t i t u t i o n  may s p e c i f y  t h e  l e g i s l a -  
t i v e  m a j o r i t y  (or  e x t r a o r d i n a r y  m a j o r i t y )  r e q u i r e d  t o  e n a c t  
a b i l l  c a l l i n g  f o r  s u b m i s s i o n  of t h e  c o n v e n t i o n  q u e s t i o n  t o  
t h e  e l e c t o r a t e .  L e g i s l a t i v e  i n i t i a t i v e  f o r  c a l l i n g  a con- 
s t i t u t i o n a l  c o n v e n t i o n  r e q u i r e s  a  t w o - t h i r d s  v o t e  i n  20 
s t a t e s  and  P u e r t o  R i c o ,  a t h r e e - f i f t h s  v o t e  i n  two s t a t e s ,  
and  a s i n ~ p l e  m a j o r i t y  i n  1 5  s t a t e s .  I n  t h e  r e m a i n i n g  s t a t e s ,  ' 
the s i z e  o f  t h e  l e g i s l a t i v e  m a j o r i t y  i s  n o t  s p e c i f i e d ,  s o  
presumably  t h e  r e q u i r e n e n t  i s  t h e  same as t h a t  needed  t o  
p a s s  any  legislative b i l l  o r  r e s o l u t i o n .  ' The Model S t a t e  
C c n a t i t u t i o n  r zqn i . r ? s  " a n  a f f i r m a t i v e  x-ecorC v o t e  cf a -- 
ma-jor l ty  o f  a i l  t h e  ~i-,emhers i n  order ts subrni t  t h e  p r v p o s a l  
A LO the v o t e r s . "  MODEL C u G S T .  a r t .  XII, S 12.03 .  

-, .t fi-cee I :;tats:; ;lrol?iSi;-. :.~et:jes a y a i ~ s t  conven t  ion  c a i l s  . 
- . . .-. * - -  .,-,?,* Ai z:>:.Tr.2, cs :?>;:re ,:.i;5 .y.:~5Ll. ' 9. ; ii;*y;;;Ly L.U~.LT. 2rt. :qz , 

§ 4 :  "No p r o p o s a l  f o r  amendment o f  t h e  c o n s t i t u t i o n  
a d o p t e d  i n  e i t h e r  manner p r o v i d e d  f o r  by t h i s  a r t i c l e  s h a l l  
b e  s u b j e c t  t o  a v e t o  by t h e  g o v e r n o r . "  Whether t h e  g o v e r n o r  
c a n  v e t o  a c o n v e n t i o n  q u e s t i o n  b i l l  i n  o t h e r  s t a t e s  a p p a r -  
e n t l y  h a s  n e v e r  been  t e s t e d .  



The C o n s t i t u t i o n  may manda t e  s u b m i s s i o n  o f  t h e  

c o n v e n t i o n  q u e s t i o n  t o  t h e  e lectorate  a t  s t a t e d  i n t e r v a l s .  

T h i s  k i n d  of  p r o v i s i o n  g i v e s  t h e  voters  t h e  o p p o r t u n i t y  

t o  b y p a s s  a h o s t i l e  o r  i n a c t i v e  l e g i s l a t u r e .  F o u r t e e n  s t a t e  
16 /  - 

c o n s t i t u t i o n s  i n c l u d e  t h e s e  p r o v i s i o n s  I n  Mary l and ,  

t h i s  i s  t h e  o n l y  r o a d  t o  a  c o n v e n t i o n ;  i n  o t h e r  s t a t e s ,  t h e  
8 '. 

method is  i n  a d d i t i o n  t o  l e g i s l a t i v e  p r o p o s a l .  The f r e q u e n c y  

w i t h  which t h e  c o n v e n t i o n  q u e s t i o n  m u s t  be  s u b m i t t e d  i n  t h e s e  

s t a t e s  v a r i e s  f rom 10  y e a r s  ( t w o  s t a t e s )  t o  2 0  y e a r s  ( e i g h t  

s ta tes ) .  Mich igan  r e q u i r e s  16 -yea r  i n t e r v a l s ;  t h e  alodel S t a t e  

C o n s t i t u t i o n  s u g g e s t s  1 5 - y e a r  i n t e r v a l s .  

:16/  - The s t a t e s  are: A l a s k a ,  C o n n e c t i c u t ,  Hawa i i ,  I l l i n o i s ,  
Iowa, Mary l and ,  Mich igan ,  M i s s o u r i ,  Montana,  N e w    amp shire, 
New York,  Oh io ,  Oklahoma a n d  Rhode I s l a n d .  BOOK OF TIIE 
STATES p. 177.  

I n  A l a s k a ,  t h e  l i e u t e n a n t  g o v e r n o r  i s s u e s  t h e  c a l l  f o r  
a c o n s t i t u t i o n a l  c o n v e n t i o n  i f  t h e  l e g i s l a t u r e  h a s  n o t  c a l l e d ,  
a  c o n v e n t i o n  d u r i n g  t h e  p r e v i o u s  10 -yea r  p e r i o d ,  a n d  i f  t h e  
vo te r s  a t  d r e f e r e n d u n  aappzQve t h e  q u e s t i o n  " S h a i l  t h e r e  b e  
a  C c n s t i t u t i . o n a i  Conven t ion?"  ALAS.  CONST. a r t .  X I I I ,  5 3 .  
I I a w a i i ' s  p r o v i s i o n  j s  s i m i l a r ,  HAb6iAII CONST. a r t .  W,  5 2 .  
M i s s o u r  ves ts  t h ?  power w i t n  t h e  secretary cf state, MO. 
CONST. a r t .  X I I ,  5 3 ( a )  ; New I i a u p s h i r c  w i t h  -,he s e 3 e c t x e n  
a n d  a s s e s s o r s  i n  t h e  7ar i : )~s  towns, N.H. CONST. a r t .  9 3 .  

IT,/  <qC,ijzI, CGNST. ;;-t- < 5 2 2-03. A n  ~ . < < 1 L ~ ~ ~ s l  ali:t2rra- 
- 

Live might be t o  manda t e  d c o n v e n i i u a  c a l l  q u e s t i o n  w i t h i n  a 
r e l a t i v e l y  s h o r t  p e r i o d  o f  t i m e  a f t e r  a d o p t i o n  o f  t h e  Con- 
s t i t u t i o n ,  p e r h a p s  s i x  o r  s e v e n  y e a r s .  S e e  COVENANT a r t .  I X ,  § 9 0 2  
m a n d a t i n g  r e v i e w  o f  t h a t  document  a t  l 0 7 6 a r  i n t e r v a l s  f o l l o w -  
i n g  i t s  a p p r o v a l . )  A f t e r  t h i s  p e r i o d ,  t h e  C c n s t i t . u t i o n  m i g h t  man- 
d a t e  a  p e r i o d i c  c a l l  q u e s t i o n  e v e r y  1 5  o r  2 0  y e a r s ,  o r  m i g h t  
r e l y  on  f l e x i b l e  p r o v i s i o n s  f o r  l e g i s l a t i v e  p r o p o s a l  o f  
c o n v e n t i o n  c a l l s  a n d  t h e  p o p u l a r  i n i t i a t i v e  t o  p r o p o s e  con-  
v e n t i o n s .  An e a r l y  manda to ry  s u b m i s s i o n  o f  a c o n v e n t i o n  
c a l l  q u e s t i o n  t o  t h e  voters  would a l l o w  r e v i e w  a n d  a d w s t -  
ment  o f  t h e  new c o n s t i t u t i o n  a n d  new g o v e r n m e n t a l  s t r u c t u r e  
f o l l o w i n g  a n  i n i t i a l  t r y - o u t  p e r i o d .  



T h i r t y - t h r e e  s t a t e s  and  P u e r t o  Rico  r e q u i r e  

p o p u l a r  a p p r o v a l  o f  a  c a l l  f o r  a c o n s t i t u t i o n a l  conven t ion .  

Three  do n o t  s p e c i f y  t h e  m a j o r i t y  r e q d i r e d ;  23 s t a t e s ,  

P u e r t o  Rico  and t h e  Model S t a t e  C o n s t i t u t i o n  s p e c i f y  a  

m a j o r i t y  v o t i n g  on t h e  q u e s t i o n ;  and  seven r e q u i r e  a  m a j o r i t y  
18/ - 

o f  t h o s e  v o t i n g  a t  t h e  e l e c t i o n .  

The c a l l i n g  o f  t h i s  Convention r e c e i v e d  v o t e r  

a p p r o v a l  i n  t h e  J u n e  1975 p l e b i s c i t e  e l e c t i o n  t h a t  approved 

t h e  Covenant.  Approval  of t h e  Covenant r e q u i r e d  t h e  a f f i r m a -  

t i v e  v o t e  of a t  l e a s t  55 p e r c e n t  o f  t h e  v a l i d  v o t e s  c a s t  i n  
x/ 

t h e  e l e c t i o n .  

The C o n s t i t u t i o n  may a l s o  s p e c i f y  t h e  k i n d  o f  
20/ 

. e l e c t i o n  a t  which t h e  referendum must  be held- and can 

18/ BOOK OF THE STATES p. 177; MODEL CONST. a r t .  X I I ,  5 1 2 . 0 3 ( d ) .  - 
Two s t a t e s  t h a t  r e q u i r e  a m a j o r i t y  v o t i n g  on t h e  q u e s t i o n  
r e q u i r e  t h a t  t h e  m a j o r i t y  e q u a l  a  p e r c e n t a g e  o f  t h e  vo tes '  cast:  
a t  t h e  e l e c t i o n :  Kentucky, a t  l e a s t  25%; and Nebraska,  a t  
l e a s t  35%. I l l i n o i s  r e q u i r e s  a  t h r e e - f i f t h s  v o t e  c n  t h e  
q u e s t i o n  o r  a m a j o r i t y  o f  t h o s e  v o t i n g  a t  t h e  e l e c t i o n .  Most 
o f  t h e  s t a t e s  r e q u i r i n g  > e r i o d i c  s u b m i t t a l  o f  t h e  c ~ n v e n t i c n  
q u e s t i o n  s p e c i f y  a. m a j o r i t y  o f  t h o s e  v o t i n g  c n  t hc  y u e s t i g n  
a t  such e i e c t i - ~ n s ;  Maryland r e q u i r e s  a m a j o r i t y  a t  t h e  elec- 
t i o n ,  and. Oklahoma does  no+ s p e c i f y  t h e  m a j o r i t y  r equ i rement .  - 1 
lu. - - 

C r i t i c s  of tile r e q u i r e m e n t  t h a t  a  m a j o r i i y  on i h e  y u e s t ~ o r i  
must be  a t  l e a s t  a  m a j o r i t y  v o t i n g  a t  t h e  e l e c t i o n  con tend  
t h a t  t h e  r e q u i r e m e n t  makes - c o n s t i t u t i o n a l  change u n n e c e s s a r i l y  
d i f f i c u l t  and v i o l a t e s  t h e  p r i n c i p l e  o f  m a j o r i t y  r u l e .  H A W A I I  
STUDIES p. 6 .  

19/ COVENANT a r t .  X ,  § 1 0 0 1 ( a ) .  - 
20/ The most comrilon s p e c i f i c a t i o n  is  t h e  n e x t  g e n e r a l  elec- 
E o n  f o l l o w i n g  t h e  l e g i s l a t i v e  a c t i o n .  E . g . ,  P.R. COlST. 
a r t .  V I I ,  § 2. Hawaii a l l o w s  submiss ion  o f  t h e  q u e s t r o n  " a t  
any g e n e r a l  o r  s p e c i a l  e l e c t i o n  . . . .," HAWAII  CONST. a r t .  
m, § 2. 



i n c l u d e  a  p r o v i s i o n  f o r  p u b l i c i t y  on  t h e  c o n v e n t i o n  q u e s t i o n  
21/ - 

b e f o r e  t h e  re ferendum.  

b) Scope o f  c o n v e n t i o n  powers  

I n  t h o s e  states where t h e  l e g i s l a t u r e  i s  r e s p o n s i -  

b l e  f o r  f o r m u l a t i n g  and s u b m i t t i n g  t h e  c o n v e n t i o n  q u e s t i o n ,  
I '  

t h e  p o s s i b i l i t y  e x i s t s  t h a t  t h e  l e g i s l a t u r e  may t r y  t o  l i m i t  

t h e  a r e a s  i n  which t h e  c o n v e n t i o n  may p r o p o s e  amendments. 

While o b v i o u s l y  no s u c h  l i m i t a t i o n  a p p l i e s  t o  t h i s  Convent ion ,  

t h e  d e l e g a t e s  may a l l o w  s u c h  l i m i t a t i o n  w i t h  r e s p e c t  t o  

f u t u r e  c o n v e n t i o n s  i n  t h e  Commonwealth o r  may s p e c i f i c a l l y  

p r o h i b i t  s u c h  l i m i t a t i o n s .  

Al lowing t h e  l e g i s l a t u r e  t o  l i m i t  t h e  scope  of 

conven t ion  powers may make t h e  l e g i s l a t u r e  more w i l l i n g  t o  

p ropose  c u n v e n t i o n  c a l l s .  A l i m i t e d  c o n v e n t i o n  a l s o  migh t  

a l l o w  s p e c i f i c  amendments t o  m e e t  p a r t i c u l a r  p r ~ b l e m s  t h a t .  
# 

have a r i s e n .  On t h e  o t h e r  hanci, a l l c w i n g  l i m i t e d  c o n v e n t i o n s  

e n a b l e s  t h e  L e g i s l a t - u r e  t o  res t r ic t  p o p u l s r  rsv:iew o f  the Coil- 

s t i t u t i o i ' ,  e s p e c i a l l y  i f  o n l y  t h e  l e g i s l z t u r e  c a n  c a i l  a con- 

v e n t i c n .  

7 s:npr;-&srs i t . . ~  12.; i . . ; lc; t~; ;  2 Lo 7 5 . c g i n  2 spe.=if'ic;t 

c a l l  a  c o n v e n t i o n  " t o  p ropose  a  g e n e r a l  r e v i s i o n  o f ,  o r  

s p e c i f i c  amendments t o  t h i s  C o n s t i t u t i o n ,  a s  t h e  G e n e r a l  

21/ Kentucky and t h e  Model S t a t e  C o n s t i t u t i o n  have  c o n s t i t u -  
---r 
t l o n a l  p r o v i s i o n s  f o r  p u b l i c i t y  o n  t h e  c o n v e n t i o n  q u e s t i o n  
b e f o r e  t h e  re ferendum.  KY. CONST. § 263;  MODEL CONST. *art. 
XII, § 12.03. 



2 2 /  
Assembly i n  i t s  c a l l  may s t i p u l a t e . " -  Alabama, Alaska 

and Montana s p e c i f i c a l l y  f o r b i d  t h e  l i m i t i n g  o f  a c o n s t i t u -  

t i o n a l  c o n v e n t i o n .  The Alaska  p r o v i s i o n  s t a t e s :  

C o n s t i t u t i o n a l  c o n v e n t i o n s  s h a l l  have 
p l e n a r y  power t o  amend o r  r e v i s e  t h e  con-  
s t i t u t i o n ,  s u b j e c t  o n l y  t o  r a t i f i c a t i o n  

'by t h e  p e o p l e .  No c a l l  f o r  a c o n s t i t u t i o n a l  
c o n v e n t i o n  s h a l l  l i m i t  t h e s e  powers  of t h e  
Convent ion .  - 23/ 

A number o f  s t a t e  c o n s t i t u t i o n s  t h a t  r e q u i r e  

p e r i o d i c  submiss ion  o f  t h e  c o n v e n t i o n  q u e s t i o n  t o  t h e  v o t e r s  

i n c l u d e  i n  t h e  c o n s t i t u t i o n  t h e  p r e c i s e  q u e s t i o n  t o  be p u t  

t o  t h e  v o t e r s  w i t h  r e s p e c t  t o  t h e  c o n v e n t i o n .  F o r  example,  

t h e  H a w a i i  c o n s t i t u t i o n  p r o v i d e s :  

The l e g i s l a t u r e  may submi t  t o  t h e  
e l e c t o r a t e  a t  any  g e n e r a l  o r  s p e c i a l  
e l e c t i o n  t h e  q u e s t i o n ,  " S h a l l  t h e r e  b e  
a  c o n v e n t i o n  t o  p r o p o s e  a r e v i s i o n  of o r  
amendments t o  t h e  c o n s t i t u t i o n ? "  - 24/ 

\ 

T h i s  t y p e  of  p r o v i s i o n  d e n i e s  t h e  l e g i s l a t u r e  t h e  o p p o r t u n i t y  

t o  l i m i t  t h e  scope  cf conver i t ion  powers.  

c) P r c p a r z t o r y  r e s e a r c h  

t i c s  o f  t h e  c o n v e n t i o n ,  a s semble  s p e c i a l  s t u d i e s  

- 

22/ VA. CONST. a r t .  X I I ,  § 2 .  - 
23/ ALAS. CONST. a r t .  X I I I ,  § 4 .  - 
24/  HAIJAII CONST. a r t .  XV, 5 2- - 



and  r e s o u r c e  m a t e r i a l s  f o r  d e l e g a t e s ,  p r e p a r e  agenda and 

p roposed  c o n v e n t i o n  r u l e s ,  r e c r u i t  a  c o n v e n t i o n  s t a f f ,  and  - - 

2 5 /  - 
perform o t h e r  s e r v i c e s .  P r e p a r a t o r y  commissions have 

2 6 /  -, - 
become i n c r e a s i n g l y  p o p u l a r  i n  t h e  p a s t  few d e c a d e s ,  and 

t h e  Model S t a t e  C o n s t i t u t i o n  makes s p e c i f i c  p r o v i s i o n  f o r  

s u c h  a body: 

The l e g i s l a t u r e ,  p r i o r  t o  a p o p u l a r  v o t e  
on t h e  h o l d i n g  o f  a  c o n v e n t i o n ,  s h a l l  pro-  
v i d e  f o r  a  p r e p a r a t o r y  commission t o  a s semble  
i n f o r m a t i o n  on  c o n s t i t u t i o n a l  q u e s t i o n s  t o  
a s s i s t  t h e  v o t e r s  and,  i f  a  conven t ion  i s  
a u t h o r i z e d ,  t h e  commission s h a l l  be  c o n t i n u e d  
f o r  t h e  a s s i s t a n c e  o f  t h e  d e l e g a t e s . 2 7 /  - 

No s t a t e  c o n s t i t u t i o n ,  however,  c u r r e n t l y  p r o v i d e s  f o r  t h e  

e s t a b l i s h m e n t  o f  a  p r e p a r a t o r y  commission. Commissions are  

. g e n e r a l l y  a u t h o r i z e d  i n  t h e  l e g i s l a t i v e  e n a b l i n g  a c t  t h a t  

sets up t h e  conven t ion .  

The e n a b l i n g  a c t  f o r  t h i s  Convent ion  e s t a b l i s h e s  
2 8 /  - 

a pre -conven t ion  committee w i t h  f o u r  members. The Corn- , 

mi t t ee ' s  d u t i e s  i n c l u d e  p l a n n i n g  and o r g a n i z i n g  t h e  conven- 

t i o n ,  securing z c c o ~ m o d a t i o n s  and f a c i l i t i e s ,  and s p e c i f y i n g  

t h e  a c t 9 ; r l  d a t e  fcr t h e  c o . ~ ~ 7 e n i n y  of t h e  convei-itior,. The 

zs sembl ing  of i ~ : f o s m a t i n n ,  s p e c i a l  s t u d i e s  2nd r z s e a r c h  

25/ MODERNIZING CONSTITUVIONS pp. 12-13. - 
26/ P r e p a r a t o r y  b o d i e s  were o p e r a t i v e  d u r i n g  1966-1972 i n  - 
Arkansas ,  I l l i n o i s ,  Maryland,  Montana, N e w  Mexico, N e w  York 
and ~ e n n s y l v a n i a .  Both Hawaii and Alaska  e s t a b l i s h e d  s t a t e -  
hood when d e v e l o p i n g  t h e i r  f i r s t  c o n s t i t u t i o n s .  I d .  - 
27/ MODEL CONST. a r t .  X I I ,  § 1 2 . 0 3 ( b ) .  - 
28/ NORTHERN MARIANA ISLANDS DIST- LAW NO. 347-1976, 5 8 - 
(Aug. 1 9 ,  1 9 7 6 ) -  



m a t e r i a l s  was done p r i o r  t o  t h e  convening o f  t h e  committee 

under c o n t r a c t  t o  t h e  O f f i c e  of  T r a n s i t i o n a l  S t u d i e s  and 

P lann ing .  

d )  Organ i za t i on  of t h e  conven t ion  - 
The o r g a n i z a t i o n a l  d e t a i l s  o f  a  conven t i on ,  i n c l u d -  

i n g  t h e  number o f  d e l e g a t e s ,  t h e i r  q u a l i f i c a t i o n s  and method 

o f  e l e c t i o n ,  t h e  t i m e  and p l a c e  of  t h e  conven t i on  and s i m i l a r  

m a t t e r s ,  can  be  s p e l l e d  o u t  i n  t h e  C o n s t i t u t i o n  o r  l e f t  t o  

t h e  l e g i s l a t u r e  f o r  s p e c i f i c a t i o n  i n  t h e  e n a b l i n g  a c t .  

Cu r r en t  s t a t e  c o n s t i t u t i o n s  have widely  v a r y i n g  

approaches  t o  t h i s  problem. For  example,  t h e  Wisconsin 

c o n s t i t u t i o n  l e a v e s  t h e  e n t i r e  m a t t e r  t o  t h e  l e g i s l a t u r e :  

And i f  i t  s h a l l  appear  t h a t  a  m a j o r i t y  of  
t h e  e l e c t o r s  v o t i n g  t h e r e o n  have [s ic]  
vo t ed  f o r  a  conven t ion ,  t h e  l e g i s l a t u r e  
s h a l l ,  a t  i t s  n e x t  s e s s i o n ,  p r o v i d e  f o r  
c a l l i n g  such convent ion.29/  - 

The I l l i n o i s  c o n s t i t u t i o n  s t a t e s  in g r e a t e r  d e t a i l  what th'e 

e n a b l i n g  a c t  shou ld  i nc lude :  

Thc Genera l  A s s e m b l y ,  a t  t h e  s e s s i o n  
f o l l o ~ . \ r i ~ l g  app rova l  by t h e  e l e c t o r s ,  b:j law 
s h a l l  provi~-!e fo r  t h e  Cgnvention and for t h e  
e l s c t i o n  of ~ M G  Geiegz t s s  Z s o m  e ~ d - I  L e g i s l a -  
t i v e  E i s t r i : : t ;  d e s i z 3 a t e  t h e  t i m e  s l u d  p iace  
of the :7onv::ntl~,r,: s st mpc_+.inc xhi t?h  sha2.I 
be ~ i t h i q  t ~ l r e e  r;lonchs a i t e i -  chi. e i e c t i o i !  o f  
d e l e g a t e s ;  f i x  and p r o v i d e  f o r  t h e  pay o f  
d e l e g a t e s  and o f f 2 c e r s :  and p r o v i d e  f o r  
expenses  n e c e s s a r i l y  i n c u r r e d  by t h e  Conven- 
t i o n .  - 30/  

29/ WIS. CONST. a r t .  X I I ,  § 2. ~ i m i l a r l ~ ,  t h e  P u e r t o  Rico - 
c o n s t i t u t i o n  p r o v i d e s  f o r  a  " c o n s t i t u t i o n a l  conven t ion  
e l e c t e d  i n  t h e  manner p rov ided  by law." P . R .  CONST. a r t .  
V I I ,  g 2. 

30/ ILL. CONST. a r t .  X I V ,  S l ( d ) .  - 



The C o n n e c t i c u t  c o n s t i t u t i o n  d i r e c t s  t h a t  t h e  l e g i s l a t u r e ,  

by a  t w o - t h i r d s  v o t e ,  s h a l l  p r e s c r i b e  by law t h e  manner o f  

s e l e c t i n g  d e l e g a t e s ,  t h e  d a t e  o f  conven ing  a  c o n v e n t i o n  and  
31/ - 

t h e  d a t e  o f  f i n a l  ad journment .  The Alaska  and Hawaii  

c o n s t i t u t i o n s  a l l o w  t h e i r  l e g i s l a t u r e s  t o  p r o v i d e  d e t a i l s ,  

b u t  i n  case t h e y  do  n o t ,  A laska  p r o v i d e s  f o r  i t s  c o n v e n t i o n s  
.' . 

t o  conform as c l o s e l y  as  p o s s i b l e  t o  t h e  Alaska  C o n s t i t u t i o n a l  

Convent ion  o f  1955,  and  Hawaii  makes a  s imilar  p r o v i s i o n  w i t h  

r e f e r e n c e  t o  t h e  Hawaii  S t a t e  C o n s t i t u t i o n a l  Convent ion  o f  
3 2/ - 

1968. A t  t h e  o t h e r  ex t r eme ,  t h e  New York c o n s t i t u t i o n  

i n c l u d e s  s u c h  abundan t  d e t a i l  t h a t  a n  e n a b l i n g  a c t  f o r  a 
3  3/ - 

c o n v e n t i o n  i s  a l m o s t  unnecessa ry .  

The p r i n c i p a l  d i s a d v a n t a g e  t o  a  c o n s t i t u t i o n a l  

p r o v i s i o n  t h a t  s p e l l s  o u t  t h e  s t r u c t u r e  and  o r g a n i z a t i o n  o f  

f u t u r e  c o n v e n t i o n s  i s  t h a t  c i r c u m s t a n c e s  may change ,  and  

p r o j e c t i n g  p a s t  p r a c t i c e  i n t o  t h e  f u t u r e  may produce  
v 

r i g i d i t y  t h a t  impeues f u r t h e r -  co r lven t ions .  Simply d i r e c t i n g  

t h e  l e g i s l a t u r ?  t o  p r o v s d e  f o r  f u t u n e  e o n v e x t i o n s  p r o v i d e s  

f l e x i b i l i t y  ta meet f u t u r c  n e e d s ,  Croad l c g i s l a t i y ~ e  d i s -  

c r e t i on ,  however,  a isc cpcns  .:he p o s s ; b i l i t y  of l e g i s l a t i v e  , 

. - .  
rc- : - ,~~&;  ';.G p n ~ ~  &: ~i : .>L;~~; ; ' ; '  ~ " . t  9 3  t.2 ai"jr '~pr;ate ;:undu ELIL 

31/ CONN. CONST. a r t .  X I I I ,  5 3. - 

32/  ALAS. CONST. a r t .  X I I L ,  § 3; H A W A I I  CONST. a r t .  XV, - 
§ 2 -  

33/ N . Y .  CONST. a r t .  X I X ,  § 2 .  - 



convent ion c a l l e d  by popular  i n i t i a t i v e  o r  pursuant  t o  a  

mandatory p e r i o d i c  convent ion q u e s t i o n  p rov i s ion .  Includ-  

i n g  s e l f - e x e c u t i n g  d e t a i l s  i n  a  c o n s t i t u t i o n  wi th  r e s p e c t  

t o  convent ion s t r u c t u r e  and o r g a n i z a t i o n  may ensure  t h a t  a  . 
convention proceeds once t h e  v o t e r s  approve a  convent ion 

ques t ion .  

D e t a i l s  r ega rd ing  convent ion o r g a n i z a t i o n  some- 

t imes inc luded  i n  c o n s t i t u t i o n s  a r e  ( i n  descending o r d e r  o f .  

importance) : 

O t h e  number of  d e l e g a t e s  

d e l e g a t e  q u a l i f i c a t i o n s  

O d i s t r i c t s  from which t h e  d e l e g a t e s  a r e  
e l e c t e d  

O p a r t i s a n  and non-par t i san  e l e c t i o n s  

" d a t e  of t h e  d e l e g a t e  e l e c t i o n  

O d e l e g a t e  vacanc ies  occu r r ing  a f t e r  
e l e c t i o n  

O a p p r o p r i a t i o n  f o r  convent ion expenses 

O t ime 2nd p l a c e  f o r  c o n v e n i r ? ~ '  t h e  c o ~ v e n t i o ; ,  

O a r g a n l z a t i o n  and procedkres  t o  be ~ s e 4  k y  
t h e  cunvent ion 

The f a c t o r s  s f f e c t i n g  t h e  u t j .1 i -L~ of cach of t hes f  t y g c s  of 

p r o v i s i o n s  a r e  desc r ibed  b r i e f l y  below. 

i) ~ u m b e c  of d e l e g a t e s .  The s i z e  of a  

c o n s t i t u t i o n a l  convent ion can  a f f e c t  i t s  success .  The 



N a t i o n a l  Munic ipa l  League s u g g e s t s  t h a t  t h e  number of  d e l e -  

g a t e s  be: (1) l a r g e  enough t o  p r o v i d e  a d e q u a t e  r e p r e s e n t a t i o n  

f o r  t h e  major  p o p u l a t i o n  e l e m e n t s  of  t h e  s t a t e  -- g e o g r a p h i c ,  

economic and p o l i t i c a l ;  and ( 2 )  s m a l l  enough t o  p e r m i t  e f f i c i e n t  
34/  - 

o r g a n i z a t i o n  and p rocedure .  Fo l lowing  t h e  one-man one-vote  
35/ . - 

p r i n c i p l e ,  e a c h  d e l e g a t e  shou ld  r e p r e s e n t  a number o f  p e r s o n s  

a s  e q u a l  a s  i s  p r a c t i c a b l e  t o  t h e  number o f  p e r s o n s  r e p r e s e n t e d  

by e a c h  o t h e r  d e l e g a t e .  Should t h e  d e l e g a t e s  d e c i d e  t o  p r o v i d e  

f o r  t h e  s i z e  of f u t u r e  c o n v e n t i o n s ,  t h e i r  e x p e r i e n c e  w i t h  t h i s  
3 6/  - 

c o n v e n t i o n  w i l l  h e l p  them make a  p r a c t i c a l  d e t e r m i n a t i o n .  

The s i z e  of  t h e  lower  house o f  t h e  l e g i s l a t u r e  c r e a t e d  by t h e  

C o n s t i t u t i o n  a l s o  may p r o v i d e  a g u i d e  f o r  t h e  optimum s i z e  of 

f u t u r e  c o n v e n t i o n s .  

34/  J. Wheeler,  THE CONSTITUTIONAL COMVERKTION: A MANUAL 
OX ITS PLANNING, ORGANIZATION AND OPEPJTIOPJ p. 3 0  ( 1 9 6 ~ )  . 
35/ T h i s  r t?quirement  L s  2iscus:;ed i n  d e t a i l  i r ?  RKlEFING 
PRTEF. NO. 3: T;IE LEGISLATIVE BECRNCI: s II (2) . 
3 The  ..st e s t a b l i s 5 , i n q  t h i s  Csnven t . i c? ,  p e r m i t s  ?.ot raore - 
than 3 1  deleqtr'iea: 2 5  el-ec)l.eZ a t - l a r q e  fror:: !;aipail; ~ R C  

,:lect~.< a ::-larye t r o : p  i i le is] .l;;ils :;nr'-h of .?? .;A!-.;; f i~;..c. 
e l e c t e d  a t - l a r q e  from T i n i a n ;  e i g h t  e l e c  Led a t - l a r g e  from 
Rota;  and two a d d i t i o n a l  d e l e g a t e s  f r o n  S a i p a n  a p p o i n t e d  
a t  t h e  d i s c r e t i o n  of t h e  r e s i d e n t  commissioner .  NORTHERN 
MARIANA ISLANDS DIST. LAW NO. 347-1976, S 2 ( A )  (Aug. 19 ,  
1976) .  The act a l l o w s  g r e a t e r  p r o p o r t i o n a l  r e p r e s e n t a t i o n  
f o r  Ro ta ,  T i n i a n  and t h e  n o r t h e r n  i s l a n d s  t h a n  s t r i c t  a p p l i -  
c a t i o n  o f  t h e  one  man-one v o t e  r u l e  would p e r m i t .  



Of t h e  4 1  s t a t e  c o n s t i t u t i o n s  p r o v i d i n g  f o r  con-  

s t i t u t i o n a l  c o n v e n t i o n s ,  o v e r  h a l f  make some r e f e r e n c e  t o  

t h e  number o f  d e l e g a t e s .  I n  A l a s k a  and  Hawa i i ,  u n l e s s  t h e  

l e g i s l a t u r e  p r o v i d e s  o t h e r w i s e ,  t h e  number of  d e l e g a t e s  

d u p l i c a t e s  t h e  number a t  t h e  s t a t e h o o d  c o n s t i t u t i o n a l  

c o n v e n t i o n .  The r e m a i n i n g  s t a t e s  u t i l i z e  t h r e e  d i f f e r e n t  
I " 

methods f o r  d e t e r m i n i n g  t h e  number o f  d e l e g a t e s  t o  t h e  
37/ - 

c o n v e n t i o n :  p r e s c r i b i n g  maximum or  minimum l i m i t s ;  

f i x i n g  t h e  number o f  d e l e g a t e s  w i t h  r e f e r e n c e  t o  t h e  number 
38/ - 

o f  s e a t s  i n  o n e  o r  b o t h  h o u s e s  o f  t h e  l e g i s l a t u r e ;  o r  
39/ - 

f i x i n g  a s p e c i f i c  number o f  d e l e g a t e s .  

ii) D e l e g a t e  q u a l i f i c a t i o n s .  The Conven t ion  

may wan t  t o  p r e s c r i b e  d e l e g a t e  q u a l i f i c a t i o n s ,  p a r t i c u l a r l y  

37/ E .g . ,  NEB. CONST. a r t .  X V I ,  5 2:  "The Conven t ion  s h a l l  - 
c o n s i s t  o f  n o t  more t h a n  o n e  hundred  members"; N.M. CONST.' @ 

a r t .  X I X ,  S 2: "Such c o n v e n t i o n  s h a l l  c o n s i s t  o f  a t  l e a s t  
a s  many d e l e g a t e s  as t h e r e  are members- o f  t h e  house  o f  
r e p r e s e n t a t i v e s . "  

35/ E - g . ,  COLO, CONST. a r t .  X I X ,  5 1: "The liumber - 
o f  members o f  t h e  c o n v e n t i o n  s h a l l  b e  t w i c e  + h z t  o f  t h e  
sezate  . . - . " ;  MO. CONST. a r t ,  XII, 5 3 ( a )  : "The e lec tors  
ui t h e  s t a t e  sh;li e l ec t  f i f t e e n  d e l e g a t e s - a t - l a r g e  a n d  Lke - e ; ~ c t z r s  $;f e a c h  s t z t . 5  s e n z t . c l r i a l  d i s t r i c . ~  sbz11 e l e - +  t??c 
d = l e g a t c k .  " 

I l l i n o i s ,  Mary land  and  New Hampshire  r e l a t e  t h e  s i z e  
of t h e  c o n v e n t i o n  t o  t h e  s i z e  o f  t h e  t o t a l  l e g i s l a t u r e .  
ILL. CONST. a r t .  X I V ,  S l ( d ) ;  MD. CONST. a r t .  X I V ,  5 2;  
N . H .  CONST. a r t .  99. 

39/ Only one  s t a t e ,  De laware ,  f i x e s  a n  e x a c t  number,  4 1 .  - 
DEL. CONST. a r t .  X V I ,  S 2 .  



40/ - 
if it wants to disqualify certain groups of officeholders. 

Some states disqualify legislators and other public officials 

from becoming convention delegates through constitutional 

prohibitions on dual-office holding or accepting an 

office created by the legislature of which the legislator 

is a member. The ~issouri constitution states: 

No person holding any other office of 
trust or profit (officers of the organized 
militia, school directors, justices of the 
peace and notaries public excepted) shall 
be eligible to be elected a delegate.41/ - 

The Hawaii constitution explicitly provides for the eligi- 

bility of legislators and other public officials: 

Notwithstanding any provision in this 
constitution to the contrary, other than 
Section 3 of Article XIV, any qualified 
voter of the district concerned shall be 
eligible to membership in the convention.42/ - 

40/ Each delegate to this Convention is at least 21 years - 
of age, a validly registered voter in the Northern Mariana 
Islands, nct currently under a jsdgment of mental incompetency 
or insanity, and nct currently under paroze, probation or 
sentence for any felany for which the delegatc was ccnvicted 
by any caurt of the Trust Territgry or within the j~~risdic- 
tion of the United States, unless the delegate has been 
paroled. MOP:THZRN KAkIANA ISLANCS DIST. LAW NO. 347-1976, 
5 3 (A) (Aug; 19, 1976). The cct did not disqualify any 
cani?;-.l,ate fcr delegate icc~use t!!i= persor! heid cinother 
o+=f ice.., 

41/ MO. CONST. art. XII, 5 3(a). Five state constitutions - 
currently contain other types of provisions on the qualifi- 
cations of convention delegates. Illinois and Montana 
provide that delegates shall have the same qualifications 
as members of the legislature; for Colorado and Missouri, 
they must meet the qualifications specified for state 
senators; and in Kentucky the delegates must meet the quali- 
fications for state representatives. ILL. CONST. art XIV, 
§ 1 (e) ; MONT. CONST. art. XIV, S 4: COLO. CONST.  art?^^^, 
S 1; MO. CONST. art. XII, S 3(a) ; KY. CONST. 259. 

42/ HAWAII CONST. art. XV, 5 2. - 



(iii) A t - l a r g e  o r  d i s t r i c t  r e p r e s e n t a t i o n .  

V o t e r s  can  choose  c o n s t i t u t i o n a l  c o n v e n t i o n  d e l e g a t e s  i n  a t -  

l a r g e  e l e c t i o n s  (as t h e  d e l e g a t e s  f o r  t h i s  Convent ion  w e r e  

c h o s e n ) ;  i n  d i s t r i c t  e l e c t i o n s  ( w i t h  t h e  same e l e c t i o n  

d i s t r i c t s  u s e d  f o r  g e n e r a l  e l e c t i o n s  o r  w i t h  d i f f e r e n t  o n e s ) ;  

o r  by a combina t ion  o f  e l e c t i o n ,  appo in tmen t  and - e x  o f f i c i o  

d e s i g n a t i o n .  The m a j o r i t y  o f  s t a t e s  p r o v i d e s  for t h e  e l e c t i o n  
43/ - 

o f  d e l e g a t e s  i n  a manner t o  be p r e s c r i b e d  by law. 

Only t w e l v e  s t a t e s  i n c l u d e  r e f e r e n c e  t o  d e l e g a t e  
44/ - 

d i s t r i c t s  i n  t h e i r  c o n s t i t u t i o n s .  O f  t h e s e ,  a t  l e a s t  

f o u r  s p e c i f y  r e p r e s e n t a t i v e  d i s t r i c t s  and f o u r  s p e c i f y  
45/  - 

s e n a t o r i a l  d i s t r i c t s .  Michigan s p e c i f i e s  t h a t  t h e r e  

s h a l l  be  o n e  d e l e g a t e  from each  r e p r e s e n t a t i v e  and s e n a t o r i a l  
46/ - 

d i s t r i c t .  I l l i n o i s  p r o v i d e s  f o r  two d e l e g a t e s  from each  
4 7/ - 

l e g i s l a t i v e  d i s t r i c t .  The Model S t a t e  C o n s t i t u t i o n  
4 8/ - 

p r o v i d e s  f o r  cne  d e l e g a t e  from e a c h  l e g i s l a t i v e  d i s t r i c t .  

43,; E . T ; ,  VA. CONST. a r t .  X I I ,  5 2 .  - 
44! H A X A I I  STU.CIES p. 10.  C a i i f o r n i a  and Georgia  r e q u i r e  - 
each d e l ~ g c t e  tc r e p r e s e n t  a n  e q u a l  number of j a t e r s  s s  is 
p r s c c i c a l ,  b u t  Co n o t  s p e c i f y  d c l c q a t e  d i s t r i c t s .  CAL. CONST. 
d r k .  iv?JIILI 5 2: G A .  CONST- a r t .  XIII, 5 I ,  1; LP. 

4 5 /  Delaware,  F l o r i d a ,  Kentucky and Montana ( r e p r e s e n t a t i v e  - 
d i s t r i c t s ) ;  C o l o r a d o ,  I l l i n s i s ,  M i s s o u r i  and  N e w  York 
( s e n a t o r i a l  d i s t r i c t s ) .  H A W A I I  STUDIES p. 10. 

46/ M I C H .  CONST. a r t .  X I I ,  5 3 .  - 
47/ ILL.  CONST. a r t .  X I V ,  § l ( d ) .  - 
48/ MODEL CONST. a r t .  X I I ,  1 2 . 0 3 ( c ) .  - 



The comment t o  t h e  p r o v i s i o n  e x p l a i n s  t h a t  s i n c e  t h e  Model 

S t a t e  C o n s t i t u t i o n  p rov ides  s u f f i c i e n t  gua ran t ee s  f o r  

a  f a i r l y  appor t ioned  l e g i s l a t u r e ,  u s ing  t h e s e  l e g i s l a t i v e  

d i s t r i c t s  f o r  t h e  s e l e c t i o n  of  d e l e g a t e s  w i l l  gua ran t ee  a  
49/  - 

f a i r l y  appor t ioned  convent ion.  Missour i  and New York 

each  prov ide  f o r  1 5  a t - l a r g e  d e l e g a t e s  i n  a d d i t i o n  t o  t h o s e  
SO/ - 

e l e c t e d  from each s e n a t o r i a l  d i s t r i c t .  

i v )  P a r t i s a n  o r  non -pa r t i s an  e l e c t i o n s .  

The enab l ing  a c t  f o r  t h i s  convent ion p r o h i b i t e d  any r e f e r e n c e  

t o  o r  d e s i g n a t i o n  of  a f f i l i a t i o n  o f  a cand ida t e  f o r  d e l e g a t e  

w i th  a  p o l i t i c a l  p a r t y  on t h e  nominating papers  o r  b a l l o t s  
51/ - 

used f o r  t he  e l e c t i o n  of d e l e g a t e s .  The Convention 

may a l s o  want t o  use  t h i s  non -pa r t i s an  method f o r  t h e  e l e c -  

t i o n  of d e l e g a t e s  t o  f u t u r e  c o n s t i t u t i o n a l  convent ions .  Only 

two s t a t e  c o n s t i t u t i o n s  c u r r e n t l y  a t t emp t  t o  do t h i s .  The 

Ohio c o n s t i t u t i o n  e x p l i c i t l y  f o r b i d s  p a r t i s a n  e l e c t i o n  of  , 

convent ion d e l e g a t e s ;  c a n d i d a t e s  must be voted f o r  "upon one 

independent  and s e p a r a t e  b a l l o t  wi thou t  any emblem o r  Fd r ty  
52/  

designatio,-L whzrever. 11 - T h e  Y i s s o w i  c o n s t i t u t i o l l  s eeks  

50 /  MO. CONST. a r t .  X I I ,  § 3 ( a )  (two from each d i s t r i c t )  ; - 
N . Y .  CONST. a r t .  X I X ,  § 2  ( t h r e e  from each d i s t r i c t ) .  

51/ NORTHERN PIARIANA ISLANDS DIST. LAW NO.  347-1976, - 
S 6 ( A )  (Aug. 1 9 ,  1976) .  

52/ O H I O  CONST. a r t .  X V I ,  § 2. - 



t o  n e u t r a l i z e  p a r t i s a n s h i p  by e n s u r i n g  e q u a l  r e p r e s e n t a t i o n  
5 3/ - 

o f  b o t h  p a r t i e s .  

v )  Date f o r  d e l e g a t e  e l e c t i o n .  The 

C o n s t i t u t i o n  may p r o v i d e  f o r  t h e  s e t t i n g  o f  t h e  d a t e  of  

d e l e g a t e  e l e c t i o n  f o r  f u t u r e  c o n v e n t i o n s .  V o t e r s  e l e c t e d  

d e l e g a t e s . . t o  t h i s  Convention a t  a  s p e c i a l  e l e c t i o n  h e l d  

4 5  days  a f t e r  t h e  enactment  o f  t h e  e n a b l i n g  l e g i s l a t i o n .  

Seven s t a t e s  i n c l u d e  c o n s t i t u t i o n a l  p r o v i s i o n s  

s p e c i f y i n g  t h e  t i m e  a t  which t h e  e l e c t i o n  o f  t h e  d e l e g a t e s  
54/ - 

t o  t h e  conven t ion  s h a l l  t a k e  p l a c e .  S i x  o f  t h e  s t a t e s  

p r e s c r i b e  t h a t  t h e  e l e c t i o n  s h a l l  t a k e  p l a c e  a t  t h e  n e x t  

g e n e r a l  e l e c t i o n  f o l l o w i n g  t h e  a p p r o v a l  o f  t h e  c o n v e n t i o n  

c a l l  by t h e  e l e c t o r a t e .  Of t h e  s i x ,  Alaska  and Hawaii 

p e r m i t  t h e  l e g i s l a t u r e  t o  c a l l  a  s p e c i a l  e l e c t i o n  f o r  t h e  

c o n v e n t i o n  d e l e g a t e s .  Michigan s p e c i f i e s  t h a t  t h e  e l e c t i o n  

f o r  conventiori  d e l e g a t e s  be  h e l d  n o t  l a t e r  t h a n  s i x  months 

f o l l o w i n g  t h e  referendum,  a a d  M i s s o u r i  ~ r o v i d e s  f o r  an elec- 

t i a n  mt less t h a n  three m ~ n t h s  ncr m e r e  t h a n  s i x  months 

after submiss ion  o F  t h e  c c n v e n t i o n  q u e s t i o n .  

53/ MO. CONST. a r t .  X I I ,  § 3 ( a ) .  - 
54/ ALAS. CONST. a r t .  X I I I ,  5 3;  DEL. CONST. a r t .  X V I ,  § 2 ;  - 
H A W A I I  CONST. a r t .  XV, § 2;  M I C H .  CONST. a r t .  X I I ,  § 3 ;  
MO. CONST. a r t .  X I I ,  g 3 ( a ) ;  N . Y .  CONST. a r t .  X I X ,  § 2; 
TENN. CONST. a r t .  X I ,  g 3 .  



The Model S t a t e  C o n s t i t u t i o n  o f f e r s  t h r e e  a l t e r n a -  

t i v e s  f o r  t h e  d e l e g a t e  e l e c t i o n :  

I f  a m a j o r i t y  o f  t h e  q u a l i f i e d  v o t e r s  
v o t i n g  o n  t h e  q u e s t i o n  o f . h o l d i n g  a 
c o n v e n t i o n  a p p r o v e s  i t ,  d e l e g a t e s  s h a l l  
b e  c h o s e n  a t  t h e  n e x t  r e g u l a r  e l e c t i o n  
n o t  less t h a n  t h r e e  months  t h e r e a f t e r  
u n l e s s  t h e  l e g i s l a t u r e  s h a l l  by  l a w  
h a v e  p r o v i d e d  f o r  e l e c t i o n  o f  t h e  
d e l e g a t e s  a t  t h e  same t i m e  t h a t  t h e  
q u e s t i o n  i s  v o t e d  o n  o r  a t  a s p e c i a l  
e l e c t i o n .  - 55/ 

v i )  D e l e g a t e  v a c a n c i e s .  The C o n v e n t i o n  

may p r o v i d e  f o r  t h e  f i l l i n g  o f  v a c a n c i e s  i n  d e l e g a t e  p o s i -  

t i o n s  t h a t  o c c u r  a f t e r  t h e  d e l e g a t e  e l e c t i o n .  

The e n a b l i n g  a c t  f o r  t h i s  C o n v e n t i o n  p r o v i d e s  

f o r  t h e  f i l l i n g  o f  d e l e g a t e  v a c a n c i e s  "by  t h e  c a n d i d a t e  

r e c e i v i n g  t h e  n e x t  h i g h e s t  number o f  v o t e s  i n  t h e  e l e c t i o n  

o f  d e l e g a t e s  f r om t h e  same e l e c t o r a l  p r e c i n c t . "  I f  t h a t  

p e r s o n  r e f u s e s  o r  i s  u n a b l e  t o  s e r v e  a n d  t h e  r u n n e r - u p  

l i s t  i s  e x h a u s t e d ,  t h e  mayor o f  t h e  d e l e g a t e ' s  municipality . 
56/ - 

f i l l s  t h e  v a c a n c y  by a p p o i n t m e n t .  

Seven  s t z t s  c o i ~ s t i t u t i o n s  i n c l u d e  p r o v i s i o n s  i o r  

f i i l i r l g  d e l e g a t 2  v a c a n c i e s .  C c l o r a d o  a n d  Montana p r o v i d e  

f o r  t h e  fillinc cf v a c a n c i e s  i n  th? s d m e  manner  cis 

55/ MODEL CONST. a r t .   XI^', § 1 2 . 0 3 ( b ) .  - 

56/  NORTHERN MARIANA DIST. LAW NO. 347-1976,  § 7 (Aug. 1 9 ,  - 
1 9 7 6 ) .  



57/  - 
l e g i s l a t i v e  v a c a n c i e s .  I n  De laware ,  " a  w r i t  o f  e l e c t i o n  

t o  f i l l  s u c h  vacancy  s h a l l  b e  i s s u e d  by t h e  Governor ,  and 

s u c h  v a c a n c y  s h a l l  be  f i l l e d  by t h e  q u a l i f i e d  e l e c t o r s  o f  
5 8 /  - - ,  

s u c h  d i s t r i c t  o r  county."-  New York p r o v i d e s :  

I n  case o f  a  vacancy  . . . o f  any  d i s t r i c t  
d e l e g a t e  . . . s u c h  vacancy  s h a l l  b e  f i l l e d  
,by a  v o t e  o f  t h e  r e m a i n i n g  d e l e g a t e s  r e p r e -  
s e n t i n g  t h e  d i s t r i c t  i n  which  s u c h  a vacancy  
o c c u r s  . . . . [ I l n  t h e  o f f i c e  o f  a d e l e g a t e -  
a t - l a r g e ,  s u c h  vacancy  s h a l l  b e  f i l l e d  by a 
v o t e  o f  t h e  r e m a i n i n g  d e l e g a t e s - a t - l a r g e . 5 9 /  - 

Hawai i ,  Michigan  and M i s s o u r i  p r o v i d e  f o r  t h e  g o v e r n o r  t o  

f i l l  d e l e g a t e  v a c a n c i e s  by a p p o i n t m e n t s .  The Hawaii  p r o v i -  

s i o n  s t a t e s :  "The g o v e r n o r  s h a l l  f i l l  any vacancy  by 
G O /  - 

a p p o i n t m e n t  o f  a  q u a l i f i e d  v o t e r  f rom t h e  d i s t r i c t  c o n c e r n e d . "  

Both  Mich igan  and  M i s s o u r i  r e q u i r e  t h e  a p p o i n t e e s  t o  b e  a 

member o f  t h e  same p o l i t i c a l  p a r t y  a s  t h e  d e l e g a t e  v a c a t i n g  
61/ - 

t h e  o f f i c e .  

v i i )  A p p r o p r i a t i o n s .  E x c e p t  when t h e  . 
C o n s t i t u t i o n  e x p r e s s l y  a u t h o r i z ~ s  fui ids  f o r  a c o n s t i t u t i o n a l  

c o n v e n t i o r ~ ,  a  c o n v e n t i o n  depends  ~ p o r .  t h e  l e g  is1 a t u r e  t o  

a p ? r c p r i a t e  i ? e c e s s a r y  f u n d s .  Fci exanp! e : eke e n a b l i n g  a c t  

.- ---- 
57/ COLO. COMST. a r t .  X I X ,  § 1; MONT. CONST. a r t .  XIV, 5 8. - 
58/ DEL. COPTST. a r t .  XVI, $ 2 .  - 
59/ N . Y .  CONST. a r t .  X I X ,  5 3 .  - 
60/ H A W A I I  CONST. a r t .  XV, 5 2. - 

61/ M I C H .  CONST. a r t .  X I I ,  § 3 ;  KO. CONST. a r t .  X I I ,  § 3 ( b ) .  - 
s 



f o r  t h i s  C o n v e n t i o n  s p e c i f i c a l l y  p r o v i d e s  f o r  t h e  " f i n a n c i a l  
62/ - 

s u p p o r t "  o f  t h e  Conven t ion  and  f o r  c o m p e n s a t i o n  o f  d e l e g a t e s .  

The I l l i n o i s  c o n s t i t u t i o n  r e q u i r e s  t h e  f i x i n g  o f  a p p r o p r i a t i o n s  
6  3 /  - 

i n  t h e  l e g i s l a t i v e  e n a b l i n g  act .  The M i s s o u r i  c o n s t i t u t i o n  

e x p l i c i t l y  a u t h o r i z e s  t h e  c o n v e n t i o n  t o  a p p r o p r i a t e  money: 

"The  c o n v e n t i o n  may . . . a p p r o p r i a t e  money f o r  t h e  e x p e n d i -  
. ' 64/ 

t u r e s  i n c u r r e d .  "- The A l a s k a  c o n s t i t u t i o n  s t a t e s :  "The 

a p p r o p r i a t i o n  p r o v i s i o n s  o f  t h e  c a l l  s h a l l  be s e l f - e x e c u t i n g  
65 /  - 

and  s h a l l  c o n s t i t u t e  a f i r s t  c l a i m  on t h e  s t a t e  t r e a s u r y . "  

The Hawai i  c o n s t i t u t i o n  p r o v i d e s :  " [Tlhe l e g i s l a t u r e  s h a l l  
66/ 

make t h e  n e c e s s a r y  a p p r o p r i a t i o n s  . . . . 11 - 

v i i i )  D a t e  and  p l a c e  f o r  c o n v e n i n g .  S i x t e e n  

s t a t e  c o n s t i t u t i o n s  d e s i g n a t e  t h e  d a t e  o n  which f u t u r e  con- 

v e n t i o n s  s h a l l  convene  and  f i v e  d e s i g n a t e  t h e  p l a c e  o f  t h e  

i n i t i a l  m e e t i n g .  N ine  s t a t e s  f i x  t h e  d a t e  a t  t h r e e  months  

a f t e r  t h e  d e l e g a t e s  have  beer1 e l e c t e d ;  Nevada sets t h e  d a t e  , 

a t  s i x  months  a f t e r  t h e  c ~ n v e n t i o n  e n a b l i f i g  a c t  h a s  b e e n  

p a s s e d ,  and  M i s s o u r i  c c n v c n e s  s i x  mnnths a f t e r  s e l e c t i o n  cf t n e  

6 2 /  i36R1.L'HEKN PIAEIANQ DIS 'Z .  LA\$ NO. 3 4 5 - i g 7 6 ,  s§ 11-12 - 
A 13, 1976)  - 

63/ ILL. CONST. a r t .  XIV, 5 1 ( d ) .  - 
64/ MO. CONST. a r t .  X I I ,  S 3 ( b ) .  -- 

65/ ALAS. COlGST. a r t .  X I I I ,  S 3 .  - 

66/ H A W A I I  CONST. a r t .  XV, 5 2 .  - 



d e l e g a t e s .  A t  l e a s t  two s tates p r e s c r i b e  a  s p e c i f i c  day  

a f t e r  t h e  d e l e g a t e  e l e c t i o n :  Delaware  t h e  f i r s t  Tuesday  

i n  O c t o b e r  and  N e w  York t h e  f i r s t  Tuesday  i n  A p r i l .  The 

C o n n e c t i c u t  c o n s t i t u t i o n  f i x e s  t h e  d a y  a t  n o t  l a t e r  t h a n  

o n e  y e a r  a f t e r  t h e  l e g i s l a t u r e  h a s  t a k e n  a r o l l  c a l l  v o t e  

on  s u b m i t t i n g  t h e  c o n v e n t i o n  q u e s t i o n .  The f i v e  s t a t e s  
, ' 

d e s i g n a t i n g  t h e  c o n v e n t i o n  s i t e  a l l  r e q u i r e  t h e  d e l e g a t e s  
6 7 /  - 

t o  m e e t  a t  t h e  s t a t e  c a p i t a l .  The F l o r i d a  c o n s t i t u t i o n a l  

p r o v i s i o n  i s  a n  example :  

On t h e  t w e n t y - f i r s t  d a y  f o l l o w i n g  t h a t  
e l e c t i o n  [of  t h e  d e l e g a t e s ] ,  t h e  con- 
v e n t i o n  s h a l l  s i t  a t  t h e  c a p i t a l ,  e l e c t  
o f f i c e r s ,  a d o p t  r u l e s  o f  p r o c e d u r e ,  j udge  
t h e  e l e c t i o n  o f  i t s  membersh ip ,  a n d  f i x  
a  t i m e  and  p l a c e  f o r  i t s  f u t u r e  meet- 
i n g s .  - 68/ 

i x )  O r g a n i z a t i o n  and  p r o c e d u r e s .  Few 

s t a t e  c o n s t i t u t i o n s  i n c l u d e  p r o v i s i o n s  on  t h e  o r g a n i z a t i o n  

and  p r o c e d u r e  o f  c o n s t i t u t i o n a l  c o n v e n t i o n s .  S t a t e s  t h a t :  I 

do n o t  a d d r e s s  t h e s e  s u b j e c t s  leave t h e  t a s k  t o  t h s  l e g i s l a -  

t u r e  o r  t c  the  cor!ver:tion i t s e l f .  

T 3 o s e  s t a t e s  t h a t  i n c l u d e  p r o v i s i o n s  take d i f f e r i n ?  

67/ H A W A I I  STUDIES pp .  13-14. -- 

68/ FLA. CONST. a r t .  X I ,  § 4 .  - 



The c o n v e n t i o n  s h a l l  d e t e r m i n e  i t s  
own o r g a n i z a t i o n  a n d  r u l e s  o f  p r o c e d u r e .  
I t  s h a l l  b e  t h e  sole j u d g e  of t h e  elec- 
t i o n s ,  r e t u r n s  a n d  q u a l i f i c a t i o n s  o f  i t s  
members a n d ,  by  a t w o - t h i r d s  v o t e ,  may 
s u s p e n d  o r  remove a n y  member f o r  c a u s e  
. . . . T h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  
s h a l l  b e  s e l f - e x e c u t i n g  . . . .69/  - 

The c o n s t i t u t i o n s  o f  M i c h i g a n ,  M i s s o u r i ,  a n d  TJew York c o n t a i n  
70/  - 

d e t a i l e d  p r o v i s i o n s  on  o r g a n i z a t i o n  a n d  p r o c e d u r e .  F o r  

e x a m p l e ,  t h e  N e w  York c o n s t i t u t i o n  p r o v i d e s :  

A m a j o r i t y  o f  t h e  c o n v e n t i o n  s h a l l  c o n s t i -  
t u t e  a quorum f o r  t h e  t r a n s a c t i o n  o f  b u s i -  
n e s s ,  a n d  n o  amendment t o  t h e  c o n s t i t u t i o n  
s h a l l  b e  s u b m i t t e d  f o r  a p p r o v a l  t o  t h e  
e l e c t o r s  a s  h e r e i n a f t e r  p r o v i d e d ,  u n l e s s  
by t h e  a s s e n t  o f  a m a j o r i t y  o f  a l l  t h e  
d e l e g a t e s  e l e c t e d  t o  t h e  c o n v e n t i o n ,  t h e  
a y e s  a n d  n o e s  b e i n g  e n t e r e d  o n  t h e  j o u r n a l  
t o  be k e p t .  The  c o n v e n t i o n  s h a l l  h a v e  t h e  
power  t o  a p p o i n t  s u c h  o f f i c e r s ,  e m p l o y e e s  
a n d  a s s i s t a n t s  as  i t  may deem n e c e s s a r y ,  
a n d  f i x  t h e i r  c o m p e n s a t i o n  a n d  t o  p r o v i d e  
f o r  p r i n t i n g  o f  i t s  d o c u m e n t s ,  j o u r n a l ,  
p r o c e e d i n g s  a n d  o t h e r  e x p e n s e s  o f  s a i d  
c o n v e n t i o n .  . . . 7 1 /  - 

The e n a b l i n g  a c t  f o r  t h i s  C o n v e n t i o n  sets  o u t  
72/ - 

szxe o f  t h e  b a s i c  p r o c e d u r e s ,  a l t h o u g h  t h e  C c n v e n t i o n  

6 9 /  -HAWAII CONST. a r t .  X T J ,  5 2 .  - 

7G/ MICh'. CONST. art. XII, 5 .;; MO. CC!NC.:T. 2 r k .  XII, f! 3 i h \  : - 
v a  Y. ~z97;sry- zre. XIX, § 2 

71,' N.Y.  CONST. a r t .  X I X , -  § 2 .  - 

72/ NORTHERN MARIANA DIST. LAW NO. 347-1976,  8 9  (Aug. 1 9 ,  - 
1 9 7 6 ) .  F o r  example ,  t h e  e n a b l i n g  a c t  p r o v i d e s  f o r  t h e  d a t e ,  
l o c a t i o n  a n d  d u r a t i o n  o f  t h e  c o n v e n t i o n ,  i n  a d d i t i o n  t o  
d e s i g n a t i n g  t h e  r e s i d e n t  c o m m i s s i o n e r  as  p r e s i d e n t  o f  t h e  
C o n v e n t i o n  u n t i l  a p r e s i d e n t  i s  s e l e c t e d  f rom among t h e  
membersh ip .  The a c t  p r o v i d e s  fo r  g u i d e l i n e s  i n  a d o p t i n g  
r u l e s  of p r o c e d u r e  a n d  e s t a b l i s h e s  a quorum number .  '1n 
a d d i t i o n ,  t h e  a c t  a d d r e s s e s  t h e  d u t i e s  of t h e  P r e s i d e n t  a n d  
c h a i r m e n  of e s t a b l i s h e d  c o m m i t t e e s .  



must determine its own organization and adopt further 

rules of procedure. 

2. The constitutional commission 

A constitutional commission is a body of people 

brought together for the specific purpose of revising a 

constitution. While in that sense it resembles a constitu- 

tional convention, a constitutional commission may be 

distinguished from a constitutional convention in two 

important ways. Generally, the voters elect constitutional 

convention delegates who propose constitutional amendments 

and present them to the voters for approval or rejection. 

Constitutional commission members are appointed or designated 

ex officio (by reason of the office they hold), and they - 

usually present their suggested constitutional changes to 

the legislature. Only those proposals approved by the legis- 

lature are submitted to -tlie voters for ratification. A .' J 

constitutional comnission typically performs the sane service 

fcr a iegislatvre as a prep?-ratory co~nission does for a 

ccjnstitutional csnvcn tion. 

Cncsti Putionai zcziini-ssi~i~s Ilave gaicad increasing 

p?; . lar i  ~ r ,  ;k,= 7 s ~  sexU,,?~.ai dceddes.  3 ~ 2 - i ~ ~ -  i h ~  period 

from 1950 to 1965, 23 states..established 38 constitutional 
73/ - 

commissions, 24 of them between 1960 and 1965. .. From 1968 

73/ Sturm & Craig, State Constitutional Commissions: Fifteen 
G a r s  of Increasing Use, 39 STATE GOVERNMENT p. 56, at,57 (1966). 

> 



-, - 
t o  1972,  38 commissions o p e r a t e d  i n  3 1  s t a t es .  Dur ing  

75/  - 
1974 a n d  1975,  e i g h t  commissions o p e r a t e d  i n  e i g h t  s ta tes .  

To d a t e ,  however,  a l l  c o n s t i t u t i o n a l  commissions have  been  

e s t a b l i s h e d  by s t a t u t e ,  e x e c u t i v e  o r d e r  o r  l e g i s l a t i v e  

r e s o l u t i o n  r a t h e r  t h a n  by c o n s t i t u t i o n a l  p r o v i s i o n .  

A r e c e n t  amendment t o  t h e  F l o r i d a  c o n s t i t u t i o n  

makes i t  t h e  f i r s t  s t a te  c o n s t i t u t i o n  t o  p r o v i d e  s p e c i f i c a l l y  

f o r  r e v i s i o n  by c o n s t i t u t i o n a l  commission. The F l o r i d a  

p r o v i s i o n  ca l l s  f o r  t h e  d i r e c t  s u b m i s s i o n  o f  commission z/ 
p r o p o s a l s  t o  t h e  v o t e r s  w i t h o u t  r e f e r r a l  t o  t h e  l e g i s l a t u r e .  

I n  1979 and  e a c h  t w e n t i e t h  y e a r  t h e r e a f t e r ,  a 37-member 

commission w i l l  s t u d y  t h e  c o n s t i t u t i o n  and  p ropose  a  r e v i s i o n  

o f  a l l  o r  any p a r t  o f  it. The comple t e  p r o v i s i o n  s t a t e s :  

W i t h i n  t h i r t y  d a y s  a f t e r  t h e  a d j o u r n -  
ment o f  t h e  r e g u l a r  s e s s i o n  o f  t h e  l e g i s -  
l a t u r e  convened i n  t h e  t e n t h  y e a r  f o l l o w i n g  
t h a t  i n  which t h i s  c o n s t i t u t i o n  i s  a d o p t e d ,  
and e a c h  t w e n t i e t h  y e a r  t h e r e a f t e r ,  t h e r e  
s h a l l  be  e s t a b l i s h e d  a c o n s t i t u t i o n  r e v i s i o n  
commission composed o f  t h e  f o l l o w i n g  t h i r t y -  
s s v e n  members: 

74/ M9DERNIZI::G CONSTITUTIONS p. 1 2 .  - 

76/ FLA. CONST. a r t .  X I ,  5 5. - 



(1) t h e  a t t o r n e y  g e n e r a l  o f  t h e  s t a t e ;  
(2 )  f i f t e e n  members s e l e c t e d  by t h e  

governor ;  
(3 )  n i n e  members s e l e c t e d  by t h e  s p e a k e r  

o f  t h e  house o f  r e p r e s e n t a t i v e s  and n i n e  mem- 
b e r s  s e l e c t e d  by t h e  p r e s i d e n t  of  t h e  s e n a t e ;  
and 

( 4 )  t h r e e  members s e l e c t e d  by t h e  c h i e f  
j u s t i c e  o f  t h e  supreme c o u r t  o f  F l o r i d a  w i t h  
t h e  a d v i c e  and c o n s e n t  o f  t h e  j u s t i c e s .  

( b )  The governor  s h a l l  d e s i g n a t e  one 
member of t h e  commission a s  i t s  chairman.  
Vacanc ies  i n  t h e  membership of t h e  commission 
s h a l l  b e  f i l l e d  i n  t h e  same manner a s  t h e  
o r i g i n a l  appo in tments .  

(c)  Each c o n s t i t u t i o n  r e v i s i o n  commission 
s h a l l  convene a t  t h e  c a l l  o f  i t s  chai rman,  
a d o p t  i t s  r u l e s  of  p r o c e d u r e ,  examine t h e  con- 
s t i t u t i o n  o f  t h e  s t a t e ,  h o l d  p u b l i c  h e a r i n g s ,  
and ,  n o t  l a t e r  t h a n  one  hundred e i g h t y  days  
p r i o r  t o  t h e  n e x t  g e n e r a l  e l e c t i o n ,  f i l e  w i t h  
t h e  s e c r e t a r y  o f  s t a t e  i t s  p r o p o s a l ,  i f  any ,  
o f  a  r e v i s i o n  of  t h i s  c o n s t i t u t i o n  o r  any p a r t  
of  it. 77/ - 

A s i m i l a r  commission i n  t h e  Commonwealth c o u l d  have i t s  s i z e  and 

method o f  s e l e c t i o n  o f  membership t a i l o r e d  t o  Commonwealth needs .  

A c o n s t i t u t i o n a l  commission h a s  t h e  advan tage  o f  

e x p e d i t i n g  t h e  amendment p r o c e s s ,  e s p e c i a l l y  i f  t h e  C o n s t i t u -  

t i o n  r e q u i r e s  o n l y  minor changes  and i n c r e a s e d  c l a r i t y  ir! 

specF.fjr: a r e a s .  The srnai2el- s i ~ e  sf a c o ~ m i e s i o ~  7:clativc. 

- .  
t o  a r c n v e n t i o n  may f a c i l i t z t e  c f f i c i e f i t  a:scussion zrld 

saved c o s t s .  F o r  example, e x c l u d i n g  t h e  $830,000 a p p r o p r i a t e d  . . 
f o r  N e w  Y o r k ' s  t h r e e  ~ornrniss ions  (1956, 1958 and 19591, t h e  

77/ FLA. CONST. a r t .  X I ,  § 2. - 



c o s t  f o r  t h e  21  l e g i s l a t i v e l y  s u p p o r t e d  cornrnissions h e l d  

d u r i n g  1950-1965 ave raged  $34,909.  Dur ing  t h e  same p e r i o d ,  

and e x c l u d i n g  t h e  $2,000,000 a p p r o p r i a t e d  f o r  t h e  1962 

Michigan c o n s t i t u t i o n a l  c o n v e n t i o n , . t h e  a v e r a g e  c o s t  of con- 

s t i t u t i o n a l  c o n v e n t i o n s  h e l d  i n  n i n e  s t a t e s  and P u e r t o  R ico  
78/ - 

was $162,500.  Another  advan tage  o f  a  commission i s  t h a t  

it c a n  have a  g e n e r a l l y  h i g h  c a l i b e r  a p p o i n t e d  membership 
79/ - 

t h a t  i n c l u d e s  e x p e r t s  i n  a  v a r i e t y  o f  r e l e v a n t  f i e l d s .  

D i sadvan tages  o f  commissions i n c l u d e  t h e i r  s u s -  

c e p t i b i l i t y  t o  s e l e c t i o n  o n  p o l i t i c a l  g rounds  t h a t  may r e s u l t  

i n  a p p o i n t e d  members n o t  s e r v i n g  t h e  e l e c t o r a t e  a s  w e l l  a s  

e l e c t e d  c o n v e n t i o n  d e l e g a t e s .  Commissions can a v o i d  con- 

t r o v e r s i a l  i s s u e s  and t a i l o r  t h e i r  recommendations t o  s u i t  

t h e  l e g i s l a t u r e s  t o  which t h e y  w i l l  submi t  t h e i r  p r o p o s a l s .  

F u r t h e r ,  commissions have less  p u b l i c  v i s i b i l i t y  t h a n  conven- 

t i o n s  and s t i m u l a t e  less  p u b l i c  i n t e r e s t .  Pe rhaps  f o r  t h i s  

r e a s o n ,  cvmrnissions have been l c s s  s u c c e s s f u l  i n  s e c u r i n g  * 

p o p u l a r  r a t i f i c a t i o r !  o f  t h e i r  p r o p o s a l s - t h a n  have c o i i s t i t u -  
8G/ - 

t i s n a l  c c ? n v ~ . a t l o n s .  The F l u r i d a  p r o v i s i o n  r e a h i n s  u n t e s t e d .  

78,; S t ~ r m  fi Cra ig ,  State C . 2 n s t i t u t i o n s l  Co~u71issi.ons: F i  f t e z n  - . - . . ----- _--..)__ _ _ -  - 
. . 7 :  . ; j : .  ; 5 6 ,  at 59  ( j 2 9 c . G ) ;  -_-- ---I 

HAWAII STUUIZS p. 32. 

79/ A. s t u r n ,  TEIRTY YEARS OF STATE CONSTITUTION- KING: - 
1938-1968 p .  9 3  ( 1 9 7 0 ) .  

80/ I d .  P a r t  o f  t h e  l a c k  o f  s u c c e s s  may r e s u l t  from l e g i s -  - 
l a t i v e f a i l u r e  t o  submi t  commission p r o p o s a l s  t o  t h e  v o t e r s .  

* 



If the Convention decides to include a provision 

for a constitutional commission in the Commonwealth Consti- 

tution, it should make decisions with 'respect to establishing 

the commission, commission membership and referral of commis- 

sion proposals. 

a) Establishing the commission 

The Convention may decide to provide for the 

periodic convening of a constitutional commission as the 

Florida constitution does. This makes the commission an 

autonomous body that can focus on an unlimited range of 

constitutional changes and can report its proposals directly 

to the voters. Alternatively, the Constitution can authorize 

the establishment of a commission by statute, executive order 

or legislative resolution. A commission established in one 

of these ways may be restricted by the. establishing authority 

with respect to subject matter, scope and submission of pro- 

posed revisions. 

5 j Comnission Emiberslll> . ' 

A camlscion may include appointed, rx officio or 

popularly 2lected aenbers, o r  a co-mbinatioc thereof = k-ppointed 

qc*+rzbi; ~ ~ ~ . p v ~ s  fa? ~~iit:cz~ ~ ~ ~ p ~ ? : i ~ , 1  9::lic:h C ~ A  pr.zId~ce 

exceptional membership at one extreme or a group of political 

partisans at the other extreme. - Ex officio members give some 

consistency to commissions and ensure the representation of 



c e r t a i n  o f f i c e s  o r  b ranches  o f  government on t h e  commission. 

P o p u l a r  e l e c t i o n  o f  commission members may reduce  t h e  p o s s i -  

b i l i t y  o f  n o n - p o l i t i c a l  e x p e r t s  s e r v i n g  on t h e  commission, 

b u t  a l l o w s  f o r  p o p u l a r  i n p u t  i n t o  t h e  amendment p r o c e s s  

a t  an  e a r l y  s t a g e .  

I n  t h e  p a s t ,  n e a r l y  a l l  commission members have 

been a p p o i n t e d ,  w i t h  t h e  remaining members d e s i g n a t e d  - e x  
81/ - 

o f f i c i o .  The F l o r i d a  c o n s t i t u t i o n  p r o v i d e s  f o r  a  s i m i l a r  

mix. 

c )  R e f e r r a l  o f  commission p r o p o s a l s  

A l l  commissions i n  t h e  p a s t  have r e p o r t e d  t o  l e g i s -  

l a t u r e s  t h a t  have had t h e  a u t h o r i t y  t o  s e l e c t  commission 

p r o p o s a l s  f o r  submiss ion  t o  t h e  v o t e r s .  The F l o r i d a  con- 

s t i t u t i o n  e l i m i n a t e s  t h e  i n t e r m e d i a r y  r o l e  o f  t h e  l e g i s l a t u r e .  

T h i s  approach p r e v e n t s  l e g i s l a t o r s  a c t i n g  i n  t h e i r  own s e l f -  

i n t e r e s t  from r e s t r i c t i n g  advantageous  c o n s t i t u t i o n a l  change. 
I 

On t h e  o t h e r  hand, t h e  F l o r i d a  approach e l i m i n a t e s  l e g i s l d -  

t j v e  p e r u s a l  of znd  d e b a t e  concern ing  pro?osed changes.  

F_avoca.t-s of 9reat-r popular  cor.tr-cl o v e r  t i le ~inen&-i~?!lt 

p r o c e s s  m i s h t  s u p p c r t  the F l ~ ~ i d 3  zp$rc~ach;  t h c s ~  who view 

might  p r e f e r  t o  r e f e r  p r o p o s a l s  t o  t h e  l e g i s l a t u r e .  

81/ BOOK OF THE STATES p.  167. - 



3. L e g i s l a t i v e  i n i t i a t i v e  

L e g i s l a t i v e  p r o p o s a l  o f  c o n s t i t u t i o n a l  amendments 

may b e  used  i n  p l a c e  o f  o r  i n  c o n j u n c t i o n  w i t h  e i t h e r  t h e  

c o n s t i t u t i o n a l  c o n v e n t i o n  o r  c o n s t i t u t i o n a l  commission 

methods d i s c u s s e d  above .  I t  i s  by f a r  t h e  most w i d e l y  u s e d  
82/ 
7 

method o f  c o n s t i t u t i o n a l  change i n  t h e  U n i t e d  S t a t e s .  
.. .' 

A l l  50  s t a t e  c o n s t i t u t i o n s  and t h e  P u e r t o  Rico  c o n s t i t u t i o n  

empower t h e  l e g i s l a t u r e  t o  p r o p o s e  c o n s t i t u t i o n a l  amendments. 

G e n e r a l l y  t h e  r e q u i r e m e n t s  a , r e  more s t r i n g e n t  t h a n  f o r  e n a c t -  

ment o f  l e g i s l a t i o n .  

Arguments s u p p o r t i n g  l e g i s l a t i v e  p r o p o s a l  of amend- 

ments  i n c l u d e :  (1) t h e  p r o c e d u r e  is  r e l a t i v e l y  s i m p l e  and  

, n o t  c o s t l y ;  ( 2 )  a s  t h e  r e p r e s e n t a t i v e  lawmaking body,  t h e  

l e g i s l a t u r e  d e a l s  w i t h  t h e  f u n c t i o n s ,  problems and p o l i c y  

i s s u e s  f a c i n g  government  and  i s  i n  good p o s i t i o n  t o  con- 

s i d e r  and  p r o p o s e  b a s i c  changes  i n  t h e  fundamenta l  law; and  , 

( 3 )  t h e  p o l i t i c a l  e x p e r t i s e  of  l e g i s l a t o r s  g i v e s  then? a  

s e n s e  cf what  k i n d s  o f  changes  i h e  v o t e r s  a rs  l i k e l y  t o  

a p p r o v s  when t h e  p r c p o s e d  c o ~ i s t i t u t i c ~ a l  ~ m e r ~ d n e n t s  a r e  sub- 
8 3/ -- 

m i t t e d  f o r  r a t i f i c a t i c n .  

ments  i n c l u d e :  (1) l e g i s l a t o r s ,  u n l i k e  c o n s t i t u t i o n a l  con- 

v e n t i o n  d e l e g a t e s ,  a r e  n o t  chosen  f o r  t h e i r  v iews  on  

82/ MODERNIZING CONSTITUTIONS p .  6 .  Dur ing  1966-1972, o f  t h e  - 
a g g r e g a t e  o f  c o n s t i t u t i o n a l  changes  p roposed  by  c o n s t $ t u t i o n a l  
c o n v e n t i o n s ,  p o p u l a r  i n i t i a t i v e  o r  l e g i s l a t i v e  i n i t i a t . i v e ,  
9 4 . 6 %  of t h e  p r o p o s a l s  came from l e g i s l a t i v e  i n i t i a t i v e .  

83/ MODERNIZING CONSTITUTIONS p. 33; HAWAII  STUDIES pp. 21-22. - 



proposed  c o n s t i t u t i o n a l  changes  o r  f o r  t h e i r  a b i l i t y  t o  make 

s u c h  p r o p o s a l s ;  ( 2 )  t h e  l e g i s l a t u r e  i s  u n l i k e l y  t o  g i v e  

o b j e c t i v e  c o n s i d e r a t i o n  t o  c o n s t i t u t i b n a l  p r o p o s a l s  t h a t  

a f f e c t  i t s  own s t r u c t u r e  and p o s i t i o n  w i t h i n  t h e  government;  

and ( 3 )  l e g i s l a t o r s  may be  i n f l u e n c e d  by p o l i t i c a l  c o n s i d e r -  
8 4/  - 

a t i o n s  n o t  r e l e v a n t  t o  c o n s t i t u t i o n a l  problems.  

C o n s t i t u t i o n a l  p r o v i s i o n s  d e a l i n g  w i t h  l e g i s l a t i v e  

p r o p o s a l  o f  amendments g e n e r a l l y  a d d r e s s  t h e  p r o c e d u r e  f o r  

s u c h  p r o p o s a l s  and se t  f o r t h  c e r t a i n  l i m i t a t i o n s .  

a )  P rocedure  f o r  p r o p o s a l  o f  amendments 

The d e l e g a t e s  migh t  c o n s i d e r  t h r e e  p r o c e d u r a l  a s p e c t s  

o f  t h e  l e g i s l a t i v e  i n i t i a t i v e  method: which l e g i s l a t i v e  house  

c a n  p r o p o s e  amendments; a t  what  l e g i s l a t i v e  s e s s i o n s  can  
8 5 /  - 

p r o p o s a l s  b e  made; and v o t e  r e q u i r e m e n t s  f o r  p r o p o s a l s .  

8 4 /  MODERNIZING CONSTITUTIOKS p .  3 3 ;  H A W A I I  STUDIES pp . ' 21 -22 .  - 

95/ Most s t a t e  c o n s t i t u t i o n s  omi t  p r o c e d u r a l  d 9 2 a i l s  a b o u t  - 
c o n s i d e r a t i o r .  o f  p roposed  a n e n d n e n t s .  F i v e  s t a t e s  (Alabama, 
L o u i s i ~ n a ,  Sou th  C a r e l i n d ,  Tennessee  axd West V i r q i n i a )  pr9- 
vide t h a t  e a c h  house  of t he  1 e g i s l . a t u r e  cjive each p r s p o s e d  
meriiimeni t h r e e  s e p a r a t e  r e a d i n g s  on  t n r e c  s e p a r a t e  days. 
HAWAII STTJDIES p .  22. N e w  J ? r s e y  requires t h a t  a t  l e a s t  
2 9  c a i e f i d a r  days  p r i o r  t o  a v o t e  on a  ps"posod zmendme~t  " t h e  
same ~ h 3 J  1 be? p r i r f ( j d  acd   laced nq riAe 6 e : i k s  of ;-.h~: riier?ks::s 
o f  e a c h  house.  T h e r e a f t e r  and p ~ . i o r  t o  s u c h  a  v o t e  a  p u b l i c  
h e a r i n g  s h a l l  b e  h e l d  t h e r e o n . "  N . J .  CONST. a r t .  I X ,  § 1. 
New York r e q u i r e s  submiss ibn  o f  any p roposed  amendment t o  
t h e  a t t o r n e y  g e n e r a l  p r i o r  t o  c o n s i d e r a t i o n  by t h e  l e g i s l a -  
t u r e .  N . Y .  CONST. a r t .  X I X ,  § 1. I n  H a w a i i , . i f  a n  amend- 
ment i s  approved under  t h e  s i n g l e  s e s s i o n  method, t h e  g o v e r n o r  
must  have  " a t  l e a s t  t e n  d a y s '  w r i t t e n  n o t i c e  o f  t h e  f i n a l  
form o f  t h e  p roposed  amendment" b e f o r e  t h e  l e g i s l a t u r e  can  
t a k e  a f i n a l  v o t e  o n  t h e  p r o p o s a l .  I IAWAII  CONST. a r t .  XV, 
5 3 .  



The C o n s t i t u t i o n  c a n  p r o v i d e  f o r  e i t h e r  h o u s e  of  

t h e  l e g i s l a t u r e  t o  p r o p o s e  amendments,  or  it can  g r a n t  t h e  
86/  - 

power t o  o n e  h o u s e  b u t  n o t  t h e  o t h e r .  ' Al lowing  e i t h e r  

h o u s e  t o  i n i t i a t e  p r o p o s a l s  may r e s u l t  i n  more p r o p o s a l s  

r e p r e s e n t i n g  a w i d e r  r a n g e  o f  i n t e r e s t s ,  a n d  r e q u i r i n g  p a s s a g e  

by b o t h  h o u s e s  o f  t h e  l e g i s l a t u r e  may c h e c k  t h e  p r o p o s a l  o f  

c a p r i c i o u s  amendments. On t h e  o t h e r  hand ,  g r a n t i n g  t h i s  power 

t o  t h e  l o w e r  house  a l o n e  m i g h t  s a t i s f y  t h e  same i n t e r e s t s .  

A l l  s t a t e s  e x c e p t  Vermont p e r m i t  e i t h e r  h o u s e  t o  i n t r o d u c e  
8  7/ - 

amendments;  Vermont restricts t h e  i n i t i a t i o n  o f  amendments 
88/ - 

t o  t h e  u p p e r  h o u s e .  

The C o n s t i t u t i o n  can  p r o v i d e  f o r  p r o p o s a l  o f  amend- 

men t s  a t  any  l e g i s l a t i v e  s e s s i o n  ( g e n e r a l  s e s s i o n s  or  s p e c i a l  

s e s s i o n s ) ,  or it c a n  p r o v i d e  f o r  p r o p o s a l  o n l y  a t  g e n e r a l  

s e s s i o n s .  T h i s  d e c i s i o n  w i l l  p r o b a b l y  depend  on t h e  Conven- 

t i o n ' s  d e c i s i o n  w i t h  r e s p e c t  t o  t h e  n a t u r e  o f  s p e c i a l  s e s s i o n ? .  

If  t h e  C o n s t i t u t i o n  l i m i t s  t h e  matters t h e  l e g i s l a t u r e  may con-  

s i d e r  a t .  such s e s s i o n s ,  p r G p o s a l  o f  c o n s t i t u t i o n a l  amendments 

m i g h t  f a i i  o ~ t s i d e  t h e  l i n i t .  For e x a m p l e ,  i f  o n i y  t h e  governcr  

' ..h2 . , . . 
. L , ~ L S  a C C i ~ l l ~ 5  xili dc-.pe;ld on  tile r e l ~ t l v e  r o l e s  a s s i g c s d  - 
by t h i s  C o n v e n t i o n  t o  t h e  two h o u s e s  o f  t h e  l e g i s l a t u r e .  The 
a l t e r n a t i v e s  w i t h  r e s p e c t  k o  t h i s  d e c i s i o n  a re  d e s c r i b e d  i n  
B R I E F I N G  PAPER NO. 3 :  THE LEGISLATIVE BRANCH S I I ( A )  ( 2 ) .  

87/ HAWAII STUDIES p .  2 2 .  - 
88/ VT. CONST. § 68. - 



can call a special legislative session, and the scope of the 

session is limited to matters designated in his convening 

call, then legislative proposal 0.f amendments at the special 
R9/ - - - 

session will depend on the governor's convening call. 

Three states limit the introduction of amendments to regular 
90/ - 

sessions. 

The Constitution may include special voting require- 

ments for legislative initiation of amendments. Two of the 

most common are requiring the approval of more than one legis- 

lative session to pass a proposal or requiring an extraordinary 

majority vote for passage by a single legislative session. 

Requiring only a single legislative session to 

approve a proposed amendment eases legislative amendment of 

the Constitution. Requiring consideration and approval by a 

second legislative session following an intervening general 

election for members of the lower legislative house makes ' 

proposal of amendments more ditficult. Suppurtzrs of this 

appyaach argue that grsater difficulty pr~duccs ncre  t h c u ~ h t -  

5x1 prcposals and, by providinq a cocling-off pericci. c:oderates 

popular press1:re that ~ ~ l i q k t  hiizr-y thr? ;eqisl?tilre i ~ ? c  proposing 

constitutional changes. The Model State Constitution, in line 
. . 

89/ The considerations with respect to special sessions are - 
reviewed in BRIEFING PAPER NO. 3: THE LEGISLATIVE BRANCH 
§ 11 (Dl (1). 

90/ ARK. CONST. art. X I X ,  S 2 2 ;  KY. CONST. 5 2 5 6 ;  
EM. CONST. art. XIX, § 1. + 



w i t h  i t s  l i b e r a l  amendment p r o c e d u r e s ,  r e q u i r e s  p a s s a g e  o f  
9 I/ - 

an amendment p r o p o s a l  by o n l y  one l e g i s l a t i v e  s e s s i o n .  

T h i r t y - e i g h t  s t a t e s  and P u e r t o  Rico  a l s o  p e r m i t  submiss ion  

of a n  amendment t o  t h e  v o t e r s  a f t e r  one p a s s a g e  th rough  t h e  
9 2 /  - 

l e g i s l a t u r e .  Twelve s t a t e s  r e q u i r e  p a s s a g e  by two l e g i s -  

l a t i v e  ses . s ions  i n t e r r u p t e d  by a  g e n e r a l  e l e c t i o n  f o r  members 
93/ - 

of  t h e  lower  house.  

The C o n s t i t u t i o n  may r e q u i r e  passage  o f  a  proposed 

amendment by a  m a j o r i t y  of  t h e  nembership  o f  each house  o f  

t h e  l e g i s l a t u r e ,  o r  i t  c a n  r e q u i r e  p a s s a g e  by a  s p e c i f i e d  

e x t r a o r d i n a r y  m a j o r i t y .  The second a l t e r n a t i v e  makes it 

more d i f f i c u l t  f o r  t h e  l e g i s l a t u r e  t o  p ropose  amendments. 

~ - r o ~ o n e n t s  of a n  e x t r a o r d i n a r y  m a j o r i t y  p r o v i s i o n  a r g u e  t h a t  

such a  r e q u i r e m e n t  promotes c o n s t i t u t i o n a l  s t a b i l i t y  and d i s -  

c o u r a g e s  i n c l u s i o n  o f  s t a t u t o r y  m a t e r i a l  i n  t h e  c o n s t i t u t i o n .  

: 
C r i t i c s  con tend  t h a t  e x t r a o r d i n a r y  m a j o r i t i e s  v i o l a t e  t h e  

p r i n c i p l e  m a j o r i t y  r u l e  by p e r m i t t i n g  m i n o r i t i e s  t o  p r e v e n t  

change  f r o n  t z k i n q  p l a c e .  'J2:?e Model State C s s s t i t u t i o n  pro-  .- -- 
~ i d e s  f o r  Fassaqe  by a s i m p l e  majorkt i -  of a l l  t h e  members oC 

91/ MODEL CONST. a r t .  X I I ,  5 12.01.  - 
92/ BOOK OF THE STATES p.  175.  - 
93/  I d .  These s t a t e s  a r e  Delaware,  I n d i a n a ,  ~ o w a ,  Massa- - 
c h u s e t t s ,  Nevada, New York, P e n n s y l v a n i a ,  South  C a r o l i n a ,  
Tennessee ,  Vermont, V i r g i n i a  and Wisconsin.  



94/ - 
t h e  l e g i s l a t u r e .  Of t h e  35 s t a t e s  and P u e r t o  R i c o  t h a t  

r e q u i r e  o n l y  o n e  p a s s a g e  o f  a p r o p o s e d  amendment by t h e  l e g i s -  

l a t u r e ,  o n l y  n i n e  h a v e  a p r o v i s i o n  s i m i l a r  t o  t h e  Model S t a t e  

C o n s t i t u t i o n  p r o v i s i o n  r e q u i r i n g  a  s i m p l e  m a j o r i t y  o f  b o t h  
95/  - 

h o u s e s .  Twenty-s ix  s t a t e s  and  P u e r t o  R ico  r e q u i r e  e x t r a -  

o r d i n a r y  . m a j o r i t i e s :  1 6  s t a t e s  and  P u e r t o  Rico r e q u i r e  a  two- 

t h i r d s  m a j o r i t y  o f  b o t h  h o u s e s ,  n i n e  s t a t e s  r e q u i r e  a t h r e e -  

f i f t h s  m a j o r i t y  o f  b o t h  h o u s e s ,  a n d  Nebraska  r e q u i r e s  a  t h r e e -  

f i f t h s  m a j o r i t y  o f  i t s  u n i c a m e r a l  l e g i s l a t u r e .  

O f  t h e  1 2  s t a t e s  r e q u i r i n g  p a s s a g e  o f  a  p r o p o s e d  

amendment by two c o n s e c u t i v e  l e g i s l a t i v e  s e s s i o n s ,  e i g h t  

r e q u i r e  a s i m p l e  m a j o r i t y  o f  b o t h  h o u s e s  a t  b o t h  s e s s i o n s  t o  

p r o p o s e  a c o n s t i t u t i o n a l  amendment. T e n n e s s e e  and  Vermont 

combine m a j o r i t y  and  t w o - t h i r d s  r e q u i r e m e n t s  between h o u s e s  
9 7 /  - 

o f  t h e  l e g i s l a t u r e  and  f i r s t  and  s e c o n d  p a s s a g e .  S o u t h  

C a r o l i n a  r e q u i r c s  a t w o - t h i r d s  v o t e  o f  one  s e s s i o n  f o r  

p r ~ s o s c t l  and  a  m a j o r i t y  v o t e - o f  t h e  i e g i s l a t u r e  a f t e r  p o p u l a r  
3 8 /  . 

c p p r o v z l -  

95/ BOOK O F  THE STATES p. ,175. Oregon r e q u i r e s  a  m a j o r i t y  - 
t o  "amend" and  t w o - t h i r d s  t o  " r e v i s e . "  I d .  - 

96/ I d .  - - 
97/ T E N N .  CONST. a r t .  X I ,  S 3 ;  VT. CONST. c h .  11, 8 68. - 
98,' S . C .  C O N S T .  a r t .  X V I ,  § 1. - i 



Three s t a t e s  w i th  r e c e n t l y  w r i t t e n  o r  r e v i s e d  con- 

s t i t u t i o n s  g i v e  t h e  l e g i s l a t u r e  a l t e r n a t i v e  methods f o r  

proposing amendments. A l l  t h r e e  allow p roposa l  o f  an  amend- 

ment on two passages  by s imple  m a j o r i t y  o r  p roposa l  on one  

passage  by e x t r a o r d i n a r y  m a j o r i t y ,  as fo l l ows :  Connec t i cu t ,  

t h r ee - fou r , t h s ;  Hawaii,  two - th i rd s ;  and New J e r s e y ,  t h r e e -  
9 9 /  

- 

- 
f i f t h s .  

Delaware ha s  a unique system. I t  p rov ide s  f o r  t h e  

l e g i s l a t u r e  t o  propose  and r a t i f y  a c o n s t i t u t i o n a l  amendment - 
by p a s s i n g  it i n  t w o  c o n s e c u t i v e  s e s s i o n s  o f  t h e  l e g i s l a t u r e  

by a two- th i rds  m a j o r i t y  v o t e  of  each house.  It i s  t h e  o n l y  

s t a t e  t h a t  does n o t  r e q u i r e  r a t i f i c a t i o n  of  a  proposed amend- 
l o o /  - 

ment by t h e  v o t e r s .  

b )  L i m i t a t i o n s  on amendment p r o p o s a l s  

The Convention may p l a c e  l i m i t s  on t h e  power o f  

t h e  l e g i s l a t u r e  t o  propose  c o n s t i t u t i o n a l  amendments. Some 

of  t h e  l i m i t a t i o n s  t h e  d e l e g a t e s  may want t o  c o n s i d e r  would 

a f f e c t  t h e  nurbez c2f axendvents  t h a t  t h e  l e g i s l a t u r e  can 

~ G u i t i l ;  a t  onz el.:rti.r>n, t h e  nurber o f  s i i h j e c t s  t h a t  a s i i l q l e  

&:fl~nciTien ?. caz t ccat ar,d the- f ~ e q 1 1 e i - i ~ ~  ; ~ . i t i l  which t h e  l e g i s -  

l a t u r e  can amend t h e  same a r t i c l e .  
. - 

99/ CONN. CONST. a r t .  X I I ;  HAWAII CONST. a r t . ' X V ,  § 3 ;  - 
N . J .  CONST. a r t .  I X ,  S 1. 

100/ DEL. CONST. a r t .  X V I ,  .§ 1. - 



The Constitution may limit the number of amend- 

ments the legislature may submit at one election or may 

limit the number of constitutional-articles the legislature 

may amend at one legislative session. Kentucky allows only 

two simultaneous proposals, Puerto Rico and Arkansas three, 
10 1/ - 

and Kansas five. Colorado limits amendments to six 
102/ - 

articles and Illinois to three. Illinois' provision 

reads: "The General Assembly shall not submit proposed 

amendments to more than three Articles of the Constitution 
103/ 

at any one election."- 

The Constitution may also limit proposed amendments 
104/ - 

to one subject. Kentucky and Oklahoma do this. A1 terna- 

tively, a requirement that ordinary legislation deal with 

a single subject might be applied to legislatively proposed 
105/ - 

constitutional changes. 

The Constitution may limit the frequency with whikh 

the legislature may amezd k h e  same ar,ticle of tie Constitution. 

R~nt.clcj,y and Pennsyl-.~ariia l i r n i t  anencbent of the sarne article 

102/ Id. - - 
103/ ILL. CONST. art. XIV, 5 2(c). - 
104/ KY. CONST. § 256; OKLA. CONST. art. XXIV, 5 1. - 
105/ This requirement is described in BRIEFING PAPER NO. 3: - 
THE LEGISLATIVE BRANCH S 11 (Dl ( 3 ) .  



t o  once  e v e r y  f i v e  y e a r s ;  N e w  J e r s e y  t o  once  e v e r y  t h r e e  
106/ - 

g e n e r a l  e l e c t i o n s .  

4 .  P o p u l a r  i n i t i a t i v e  

The p o p u l a r  i n i t i a t i v e ,  a  f o u r t h  method f o r  propos-  

i n g  c o n s t i t u t i o n a l  amendments, may be  used  i n  c o n j u n c t i o n  

w i t h  o r  i n - p l a c e  o f  t h e  c o n s t i t u t i o n a l  c o n v e n t i o n ,  c o n s t i t u -  

t i o n a l  commission o r  l e g i s l a t i v e  i n i t i a t i v e  methods d e s c r i b e d  

above.  The p o p u l a r  i n i t i a t i v e  p e r m i t s  a  d e s i g n a t e d  percen-  

t a g e  o f  t h e  e l e c t o r a t e  t o  p r o p o s e  c o n s t i t u t i o n a l  amendments 

and s u b m i t  them t o  t h e  e n t i r e  e l e c t o r a t e  f o r  a p p r o v a l  o r  

d i s a p p r o v a l .  P a r t  o f  t h e  d i r e c t  l e g i s l a t i o n  e f f o r t  a s s o c i a t e d  

w i t h  t h e  p r o g r e s s i v e  movement a t  t h e  t u r n  o f  t h e  c e n t u r y ,  

t h e  p o p u l a r  i n i t i a t i v e ,  r e s e m b l e s  t h e  i n i t i a t i v e  d e v i c e  f o r  

p r o p o s i n g  l e g i s l a t i o n  t h a t  is  d i s c u s s e d  i n  B r i e f i n g  Paper  

N o .  6 :  E l i g i b i l i t y  t o  Vote and E l e c t i o n  P r o c e d u r e s  5 I1 (C )  (1). 

S e v e n t e e n  s t a t e  c o n s t i t u t i o n s  i n c l u d e  p r o v i s i o n s  f o r  t h e  I 

l 0 7 /  -- 
c o n s t i t u t i o n a l  i n i t i a t i v e .  T h i r t e e n  of  t h o s e  s t a t e s  

a a o p t e d  t h e  i n i t i a L i v e  k,p-t-l.qean 1302 aild i918; Flcr ida , .  

I l l i n o i s  and Xontanz have  a d u p t e d  t!-,, c o n s t i t u t i o n ; !  i n i t i a -  

106/ K Y .  CONST. § 2 5 6 ;  N . J .  CONST. a r t .  I X ,  S 7 ;  PA. CONST. - 
a r t .  XI ,  5 1. The Vermont c o n s t i t u t i o n  p e r m i t s  l e g i s l a t i v e  
p r o p o s a l s  o f  amendments o n l y  once  e v e r y  t e n  y e a r s .  VT. CONST. 
ch .  11, S 6 8 .  No o t h e r  s t a t e  c o n s t i t u t i o n  c o n t a i n s  a r e s t r i c -  
t i o n  on t h e  f r e q u e n c y  w i t h  which t h e  l e g i s l a t u r e  may i n t r o d u c e  
c o n s t i t u t i o n a l  amendments. 

107/ BOOK OF THE STATES p. 1 7 6 .  The s t a t e s  a r e :  Ar i#ona ,  - 
A r k a n s a s ,  C a l i f o r n i a ,  Co lo rado ,  F l o r i d a ,  I l l i n o i s ,  ~ a s s a -  
c h u s e t t s ,  Michigan ,  M i s s o u r i ,  Montana, Nebraska ,  Nor th  Dako ta ,  
Ohio ,  Oklahoma, Oregon and Sou th  Dakota.  



108/ - 
1 9 6 3 ,  r e t a i n e d  i t s  p r o v i s i o n  f o r  t h e  popu l a r  i n i t i a t i v e .  

The advan tages  of  t h e  popu l a r  i n i t i a t i v e  might  be  

summarized a s  follows.:  ( a )  t h e  i n i t i a t i v e  s e r v e s  a s  a 

popu l a r  d e v i c e  t o  c o u n t e r  l e g i s l a t i v e  f a i l u r e  t o  i n i t i a t e  
109/  - 

c o n s t i t u t i o n a l  change and a s  a  d e v i c e  f o r  s t i m u l a t i o n  

of  p u b l i c  i n t e r e s t  i n  impor tan t  i s s u e s ;  (b)  t h e  mere a v a i l a -  

b i l i t y  o f  t h e  i n i t i a t i v e  r a t h e r  t han  i t s  a c t u a l  use  may 

i n c r e a s e  t h e  r e spons ivenes s  o f  t h e  l e g i s l a t u r e ;  (c) t h e  

i n i t i a t i v e  can gu ide  t h e  l e g i s l a t u r e  on t h e  c o u r s e  o f  p u b l i c  

op in ion ;  and (d )  u s e  o f  t h e  i n i t i a t i v e  w i l l  be  minimal a s  
110/ - 

l ong  a s  t h e  l e g i s l a t u r e  responds  t o  p u b l i c  needs.  

108/ I d .  - - 
109/ The r e c e n t l y  adopted I l l i n o i s  p r o v i s i o n  i s  e x p r e s s l y  - 
d i r e c t e d  a t  a  l e g i s l a t u r e  opposed t o  c o n s t i t u t i o n a l  changes 
t h a t  w i l l  a f f e c t  i t s  own d u t i e s  and p o s i t i o n  i n  t h e  govern- 
ment. That  p r o v i s i o n  p e r m i t s  use  o f  t h e  c o n s t i t u t i o n a l  
i n i t i a t i v e  s o l e l y  t o  propose  changes  i n  t h e  " L e g i s l a t i v e  
A r t i c l e "  of  t h e  c o n s t i t u t i o n .  ILL .  CONST. a r t .  X I V ,  s 3 .  

? l o , /  The Model S t a t e  Cor ,s t i tu t i .on  f a v o r s  t h e  c o n s t i  Lu t iona l  - - 
l n l t i a t i v e :  

While t h e r e  may be consic ierable  d ~ u b t  r e g a r 2 i n g  . . t h s  wisdoiil of p rnv id ixg  for t h e  s t a t u t o r y  i ~ ~ t i -  
a t i v e  , . th5rc  i s  amp12 reason t c  suppo r t  t h e  
c o : : s ~ i . i ' . i ~ ~ i c . n ~  1 i n i t i s + - . i v e .  

Some way shou ld  be p rov ided  by w h i c h , t h e  people  
may d i r e c t l y  e f f e c t  c o n s t i t u t i o n a l  change wi th-  
o u t  depending on e x i s t i n g  governmenta l  i n s t i t u -  
t i o n s .  N o  e x t e n s i v e  u s e  of t h e  i n i t i a t i v e  de- 
v i c e  i s  e i t h e r  expec ted  o r  hoped f o r ,  s i n c e  
much o f  t h e  Model i s  ba sed  upon t h e  p r o p o s i t i o n  
t h a t  l e g i s l a t u r e s  can be  expec ted  t o  ac t  rea -  
sonab ly .  The i n s u r a n c e  p rov ided  i n  t h e  con- 
s t i t u t i o n a l  i n i t i a t i v e  i s  merely  a s a l u t o r y  
coun t e rwe igh t  t o  r e f u s a l  by a  l e g i s l a t u r e  
o r  a conven t i on  t o  t a k e  p o p u l a r l y  d e s i r e d  
a c t i o n .  

MODEL CONST. a r t .  XI1 , 5 1 2 - 0 1  (Comment) I p-  106 



Those opposed t o  t h e  i n i t i a t i v e  contend t h a t  it 

i s  unnecessa ry  i n  a  c o n s t i t u t i o n  t h a t  p rov ide s  f o r  p e r i o d i c  

submiss ion t o  t h e  v o t e r s  o f  t h e  q u e s t i o n  proposing a  c o n s t i -  

t u t i o n a l  convent ion.  They a rgue  t h a t  i n i t i a t i v e  p r o p o s a l s  

a r e :  ( a )  g e n e r a l l y  advanced by v e s t e d  i n t e r e s t s ;  ( b )  o f t e n  

poo r ly  d r a f t e d  and poo r ly  i n t e g r a t e d  i n t o  an  e x i s t i n g  con- 

s t i t u t i o n ;  ( c )  u s u a l l y  of  a n a t u r e  t h a t  does n o t  p e r m i t  a  

d e b a t e  focused  on t h e  i s s u e s  t h e y  r a i s e  o r  compromise on 

t h e  i s s u e s ;  ( d )  a  d i r e c t  cause  o f  t h e  i n c l u s i o n  of  s t a t u t o r y  
111/ - 

m a t e r i a l  i n  c o n s t i t u t i o n s .  

111/ The Counc i l  o f  S t a t e  Governments does  n o t  f a v o r  t h e  - 
c o n s t i t u t i o n a l  i n i t i a t i v e :  

Designed a s  a  popu l a r  weapon t o  c o u n t e r  l e g i s -  
l a t i v e  f a i l u r e  t o  i n i t i a t e  c o n s t i t u t i o n a l  
change,  t h e  i n i t i a t i v e  s e r v e s  a s  a  "gun 
behind t h e  door" t o  be used i n  emergency 
s i t u a t i o n s .  C r i t i c s  o f  t h e  c o n s t i t u t i o n a l  
i n i t i a t i v e  d e c l a r e  t h a t  it encourages  
p r o p o s a l s  by s e l f i s h  i n t e r e s t s ,  t h a t  many 
i n i t i a t i v e  measures a r e  poo r ly  d r a f t e d  and 
canno t  be  w e l l  i n t e g r a t e d  i n t o  t h e  e x i s t -  
i n g  sys tem,  and t h a t  i n i t i a t i v e  nay r e s u l t  
i n  adc i i t ion  o f  more : ~ n d e s i r a b l e  s k a t u t o r y  
m a t t e r  t o  t h e  c r g a n i c  law. E x p e r i e n c ~  i n  
the use  o f -  t h e  c s s s t i t : i t i r . n z i  i n j  t i a t i v e  
d u r i n g  t h e  l a s t  seve:: y e a r s  adds l i t t 3 9  
s t r ~ n q t ?  +c: ay'%c;r,ents fs.r  it;^: ;:2nti.n;;il!3 
v i a b i i i t y  a s  an  e f f e c t i v e  t e chn ique  f o r  
a l t e r i n g  c o n s t i t u t i o n s .  

M O D E R N I Z I N G  CONSTITUTIONS p. 8.  During 1966-1972, of  2 8  
p r o p o s a l s  made by c o n s t i t u t i o n a l  i n i t i a t i v e  i n ' l O  s t a t e s ,  
v o t e r s  approved on ly  s i x .  I d .  a t  7. - 



If t h e  Convention d e c i d e s  t o  i n c o r p o r a t e  t h e  

i n i t i a t i v e  i n t o  t h e  C o n s t i t u t i o n  f o r  purposes  of  c o n s t i t u -  

t i o n a l  amendment, t h e n  it should  a d d r e s s  t h e  i s s u e  o f  whether 

t h e  i n i t i a t i v e  w i l l  be d i r e c t  o r  i n d i r e c t  and whether any 

a d d i t i o n a l  d e t a i l s  need be  s u p p l i e d .  

. . There a r e  two k inds  o f  i n i t i a t i v e .  Both r e q u i r e  

c i r c u l a t i o n  o f  t h e  proposed amendment i n  p e t i t i o n  form. 

Under t h e  " d i r e c t "  i n i t i a t i v e ,  once t h e  de s igna t ed  number 

o f  s i g n a t u r e s  a r e  o b t a i n e d  and v e r i f i e d ,  t h e  proposed amend- 

ment goes  d i r e c t l y  b e f o r e  t h e  e l e c t o r a t e  f o r  approva l  o r  
112/ - 

d i s a p p r o v a l .  I n  16 s t a t e s  t h e  i n i t i a t i v e  i s  d i r e c t .  

The " i n d i r e c t "  i n i t i a t i v e  r e q u i r e s  submission of  

t h e  completed p e t i t i o n  t o  t h e  l e g i s l a t u r e .  The scope of  

l e g i s l a t i v e  a c t i o n  depends on t h e  power g r a n t e d  by t h e  

c o n s t i t u t i o n .  Only one s t a t e ,  Massachuse t t s ,  p rov ides  f o r  
113/ 

t h e  i n d i r e c t  i n i t i a t i v e . -  I n  t h a t  s t a t e ,  submiss ion o f '  

an i n i t i a t i v e  p roposa l  t o  t h e  e l e c t o r a t e  r e q u i r c s  an a f f i r -  

matj.ve v o t e  by a t  l e a s t  0x2- fcz r th  or' a l l  t.hp members of two 

consecu t ive  l e g i s l a t u r e s .  Three- four ths  of t h e  neicibers cf 

. . 
a s ~ r i g l e  l e g i s l a t i v 2  se s s ion  may amexd an i ~ l i . i ; t i ~ e  pzopcs-'. 

While t h e  Model S t a t e  C o n s t i t u t i o n  a l s o  p rov ides  

f o r  t h e  i n d i r e c t  i n i t i a t ? v e ,  it does n o t  g i v e  t h e  l e g i s l a t u r e  

112/ BOOK OF THE STATES p.  176. - 
113/ MASS. CONST. a r t .  X L V I I I ,  p t .  I V ,  § §  3-5. - 



114/ - 
the power to nullify or amend an initiated proposal. 

It merely gives the legislature an opportunity to approve 

the initiative proposal and present it to the voters in 

the same manner as any other legislatively proposed amend- 

ment. If the legislature fails to act on the proposed 

amendment,: the amendment still is presented to the voters 
115/ - 

for approval or disapproval. 

If the Convention includes a popular initiative 

provision in the Constitution, it may authorize the legisla- 

ture to fill in the details of the initiative system, or it 

may provide the details in the Constitution. Because the 

initiative serves as a check on legislative inaction, all 

114/ MODEL CONST. art. XII, § 12.01. - 
115/ The applicable provisions state: - 

An amendment proposed by the initiative I 

shall be presented to the legislature if 
it is in session and, if it is not in session, 
when it convenes or reconvenes. If thc pro- 
~ c s a l  is aqre2d i:c by a majority v o t ~  of ali 
t h e  mexibers, suc?~ vste shall be entered sn 
t h e  journal a n d  the pzoposed a1r,endm2nt shali 
be submittsc! foz ailopt!.ori i ; ~  the same nianne-L- 
as ~mendrt~ants prapcsed by the icqis3zt11~e. 

Id. § 12.01(d). - 

The question of the adoption of a constitutional 
amendment shall be submitted to the voters . . . 
in the case of amendments proposed by' the ini- 
tiative which have failed to receive such legis- 
lative approval, not less than two months after 
the end of the legislative session. 

Id. § 12.02(a). - 



states that provide for the initiative include enough detail 

in the constitution to make this provision self-executing. 

If the legislature has discretion Co fill in initiative details, 

it can make the requirements prohibitively stringent. On the 

other hand, leaving the details of the system to legislative 

discretion prevents constitutional rigidity. 

Details contained in current state initiative 

provisions prescribe the number and geographical distribution 
116/ - - -, - 

of petition signatures, the requirements for filinq the - - 
117/ - 118/ - 

initiative petition, the provision for petition review, 

116/ North Dakota requires the signature of 20,000 voters. The - 
remaining 16 states express signature requirements in terms of 
a percentage of the votes cast in a particular previous election. 
The percentages range from 3% in Massachusetts to 15% in Arizona 
and Oklahoma. Seven states (Arkansas, Michigan, Montana, 
Nebraska, Nevada, Ohio, and South Dakota) specify 10%. Six 
states (California, Colorado, Florida, Illinois, Missouri and 
Oregon) specify 8%. BOOK OF THE STATES p. 176. 

Twelve of the 17 states designate the number of signatures 
to be a percentage of the number of votes cast at the previous 
election for governor. Id. 

7 

Zight. of the states require a geogrdphical d l s t r i b ~ l + l ~ : i  
cf signatures by couniy or congressic~nzl district. I r l .  - 

. -  - 117,/' Petitions in all states ( sxrepI ;  Gklahcmz) must be f ~ ~ e c :  wS.th - 
ti:<> S ~ Z J , ~  .2iDotifn C r f  :(=i;il {f,:)~. e:;,.;,-,pie, +:Lie - 1 2 ~ r ~ t 2 , : \ 7  01;: F T ~ L C  

in Florida) for verification of signatures. Most of the states 
specify that the filing qust occur at a certain interval prior 
to the vote on the proposal. Illinois requires six months; eight 
states fix the date at not less than four months preceding the 
referendum; California requires at least 130 days unless the 
governor calls a special election; Florida and Ohio require at 
least 90 days; Montana and Nevada require at least 60 days. This 
allows time for public education and debate concerning the ini- 
tiative proposals. HAWAII STUDIES p. 28. 

118/ CAL. CONST. art. IV, S 2 4 ( d ) ;  MASS. CONST. art.LXXIV, 3 1. - 
In Massachusetts the attorney general has the important duty of 
ensuring that the initiative proposal does not contain subjects 
prohibited from initiative proposals by the constitution. 



- 5 4  - 

119/ - 
s u b j e c t  m a t t e r  l i m i t a t i o n s  on i n i t i a t i v e  p r o p o s a l s ,  p ro-  

h i b i t i o n s  on t h e  r e f e r r a l  o f  any c o n s t i t u t i o n a l  i n i t i a t i v e  
120/ - 

p r o p o s a l s  t o  t h e  g o v e r n o r  f o r  approval '  o r  d i s a p p r o v a l ,  
1 2  1/ - 

p u b l i c a t i o n  r e q u i r e m e n t s ,  and t h e  t y p e  o f  e l e c t i o n  a t  
122/  - 

which p r o p o s a l s  s h a l l  be  v o t e d  on .  

5 .  S e l e c t i n g  among a l t e r n a t i v e  methods o f  p ro -  
p o s i n g  amendments 

The t a s k  o f  t h e  d e l e g a t e s  i s  t o  s e l e c t  one o r  a 

c o m b i n a t i o n  o f  t h e s e  methods t h a t  w i l l  a d e q u a t e l y  meet  f o r e -  

s e e a b l e  needs  f o r  c o n s t i t u t i o n a l  amendment. I t  i s  p o s s i b l e  

t h a t  t h e  C o n s t i t u t i o n  w i l l  need s p e c i f i c ,  l i m i t e d  changes  t o  

e x i s t i n g  a r t i c l e s  t o  m e e t  changed c i r c u m s t a n c e s  o r  u n f o r e s e e n  

p rob lems .  T h e r e  may a l s o  be  a  need t o  d r a f t  new i n d i v i d u a l  

a r t i c l e s  t o  d e a l  w i t h  new a r e a s  o f  endeavor  o r  problems o f  

i n c r e a s i n g  i m p o r t a n c e .  F i n a l l y ,  a f t e r  t h e  p a s s a g e  o f  t i m e ,  

119/  Mi'lSS. CONST. a r t .  X L V I I I ,  p t .  11, 5 2 .  - 
120,' A t  l e a s t  10 s t a t e  c o n s t i t u t i o n s  i n c l u d e  t h i s  t y p e  o f  pro-  - 
v i s i o n :  A r i z o n a ,  Arkznsas ,  C a l i f o r n i a ,  C o l o r a d o ,  Massazh i i ac t t s ,  
M i s s o u r i .  North D&ota,  Okiahoma aiid 9 reg3n .  S i x  of t h e s e  
c a n s  t i t u t i o n s  , hoxeve r ,  p r e - d a t e  1960,  

1 2 1 1  E . q . ,  MCIJT. CONST. a r t .  X I V ,  S 9 ;  -- - 

[ T j h ~  s e c r e t a r y  o f  s t a t e  s h a l l  c a u s e  t h e  ameilB- 
ment t o  be  p u b l i s h e d  a s  p r o v i d e d  by law t w i c e  
each  month f o r  t d o  months p r e v i o u s  t o  t h e  n e x t  
r e g u l a r  s t a t e w i d e  e l e c t i o n .  

122,' N e a r l y  a l l  o f  t h e  s t a t e s  s c h e d u l e  the v o t e  f o r  t h e  n e x t  - 
g e n e r a l  e l e c t i o n .  T h r e e - s t a t e s  ( A r i z o n a ,  M i s s o u r i  and Oregon)  
a l l o w  t h e  l e g i s l a t u r e  t o  o r d e r  a  s p e c i a l  e l e c t i o n  on t h e  pro-  
p o s a l ,  two s t a t e s  ( C a l i f o r n i a  and  Nor th  Dakota)  a l l o w  t h e  
g o v e r n o r  t o  o r d e r  a  s p e c i a l  e l e c t i o n ,  and  o n e  s t a t e  (Qklahoma) 
a l l o w s  e i t h e r  t h e  g o v e r n o r  o r  t h e  l e g i s l a t u r e  t o  do  so. 
HAWAII  STUDIES pp.  61-62. 



t h e r e  may be  some u t i l i t y  i n  a  r ev iew o f  t h e  e n t i r e  C o n s t i t u -  

t i o n  t o  d e l e t e  outmoded p r o v i s i o n s ,  modernize e x i s t i n g  

a r t i c l e s  and add new s e c t i o n s .  

I n  c o n s i d e r i n g  t h e  a l t e r n a t i v e  methods a v a i l a b l e  

t o  m e e t  t h e s e  needs ,  t h e  d e l e g a t e s  shou ld  c o n s i d e r  f i r s t  t h e  

a d a p t a b i l i t y  of  each  o f  t h e  methods t o  m e e t  t h e s e  needs.  

The c o n s t i t u t i o n a l  c o n v e n t i o n ,  c o n s t i t u t i o n a l  

commission, and l e g i s l a t i v e  i n i t i a t i v e  methods can  be used 

f o r  a l l  t h r e e  t y p e s  o f  changes.  C o n s t i t u t i o n a l  c o n v e n t i o n s  

and commissions a r e  g e n e r a l l y  more e f f i c i e n t l y  used f o r  

p r o p o s i n g  l o n g  and complex new a r t i c l e s  o r  f o r  c o n s i d e r i n g  

e x t e n s i v e  c o n s t i t u t i o n a l  up-dat ing  and r e v i s i o n .  The l e g i s -  

l a t i v e  i n i t i a t i v e  i s  most e f f i c i e n t l y  used  f o r  p ropos ing  

s p e c i f i c  l i m i t e d  changes  i n  e x i s t i n g  a r t i c l e s  because  more 

e x t e n s i v e  changes  r e q u i r e  d i v e r t i n g  t h e  l e g i s l a t u r e  from i t s  

normal b u s i n e s s  f e r  an  extended p e r i o d .  The popu la r  i n i t i a - '  

t i v e  i s  g e n e r a l l y  a p p r o p r i a t e  f ~ r  l i m i t e d  chcnges  i n  e x i s t i n g  

a r t i e l z s  o r  r e l a t i v e l y  s h o r r ,  new a r t i c l e s .  I t  iz n o t  s u i t e d  

;ell t o  ~ r o p o s a l  cf complex n e x  d c t i e l ~ s  a r  c o ~ : s t i t u t i o c a i  

r s - ; i - s i ~ r i .  

The d e l e g a t e s  shouid  t h e n  a s s e s s  each o f  t h e  methods 

a g a i n s t  s t a n d a r d s  o f  c o s t ,  t ime  r e q u i r e m e n t s ,  q u a l i t y  of 

work p r o d u c t  and l i k e l i h o o d  of  r a t i f i c a t i o n .  . 

The c o n s t i t u t i o n a l  c o n v e n t i o n  method i s  p robab ly  

t h e  most c o s t l y  because  it i n v o l v e s  a t  l e a s t  one and pe rhaps  

two e l e c t i o n s ,  payment of t h e  s a l a r i e s  o f  a  number of d e l e g a t e s ,  



and  c r e a t i o n  o f  a s p e c i a l  i n f r a s t r u c t u r e  ( s t a f f ,  h o u s i n g  

and  d u p l i c a t i n g ,  f o r  e x a m p l e ) .  T h i s  method i s  a l s o  t h e  

most  t ime-consuming.  V o t e r s  mus t  e l ec t  d e l e g a t e s ,  t h e  conven- 

t i o n  h a s  t o  o r g a n i z e  i t s e l f  and  a d o p t  r u l e s ,  and  e a c h  o f  t h e  

p r o p o s e d  c h a n g e s  mus t  b e  c o n s i d e r e d  and  d e b a t e d  by d e l e g a t e s  

who may qo.t have  e x p e r i e n c e  w i t h  t h e  l e g i s l a t i v e  p r o c e s s .  

The q u a l i t y  o f  t h e  work p r o d u c t  i s  l i k e l y  t o  be q u i t e  good 

i f  t h e  c o n v e n t i o n  h a s  s u f f i c i e n t  c o n s u l t a n t  a n d  s t a f f  re- 

s o u r c e s  a v a i l a b l e .  The u s e  o f  t h e  c o n v e n t i o n  i s  a l s o  l i k e l y  

t o  h a v e  a f a v o r a b l e  e f f e c t  o n  r a t i f i c a t i o n  b e c a u s e  t h e  

c o n v e n t i o n  d e l e g a t e s  a re  p o p u l a r l y  elected and  u s u a l l y  w i l l  

campaign f o r  v o t e r  a p p r o v a l  o f  t h e  c o n v e n t i o n ' s  work. 

The c o n s t i t u t i o n a l  commiss ion  i s  less  c o s t l y  t h a n  

t h e  c o n v e n t i o n  b e c a u s e  it t y p i c a l l y  d o e s  n o t  i n v o l v e  t h e  

e l e c t i o n  ~ f  members,  i s  u s u a l l y  s m a l l e r  t h a n  a  conven-  

t i o n  a n d  r e q u i r e s  less i n  t h e  way o f  s a l a r i e s  and  new i n f r a -  t 

s t r u c t u r e .  I t  p r o b a b l y  cos t s  a b o u t  a s  much (ox p e r h a p s  

s l i g ! l t l y  ? . r e )  t h a a  t h e  l e g i s l a t i v e  i n i t i a t i v e .  Most l e g i s -  

l a t u r e s  llse e x p z r t s  t o  a s s l s t  i n  t h e  prep ; - rz t ic r i  o f  c o n s t i -  

t t : t i n r l a l  a!nen:irnents, a l r_k- . - - '  -,uu:l thsy hav-: t k e  option of d i v e r t i n 2  

e x i s t i n g  s t a f f  t o  t h i s  t a s k  and  t h u s  n o t  i n c u r r i n g  any  new 

expense .  The commission method i s  s u b s t a n t i a l l y  more c o s t l y  

t h a n  t h e  p o p u l a r  i n i t i a t i v e  b e c a u s e  u n d e r  t h e  la t ter  method ,  

t h e  p r i v a t e  s e c t o r  b e a r s  n e a r l y  a l l  c o s t s .  



The commission method i s  less  time-consuming t h a n  

t h e  c o n v e n t i o n  method b e c a u s e  commission members t y p i c a l l y  

have  e x t e n s i v e  e x p e r i e n c e  w i t h  t h e - - c o n s t i t u t i o n a l  amendment 

t a s k  and t h e  s u b j e c t  m a t t e r  t o  be c o n s i d e r e d .  Deba te s  a r e  

less  e x t e n s i v e ,  and  d r a f t i n g  c a n  be  done  more q u i c k l y .  The 

q u a l i t y  o f  work p r o d u c t  o f  a  commission i s  l i k e l y  t o  be  

h i g h e r  t h a n  t h a t  o f  any  o t h e r  method b e c a u s e  commission 

members c a n  b e  c h o s e n  f o r  t h e i r  e x p e r t  knowledge i n  r e l e v a n t  

f i e l d s .  The e f f e c t  on r a t i f i c a t i o n  may be  u n f a v o r a b l e ,  or 

a t  l e a s t  less f a v o r a b l e  t h a n  any  o t h e r  method,  because  o f  

t h e  l a c k  o f  p o p u l a r  c o n t a c t  o r  s u p p o r t  d u r i n g  t h e  p r o c e s s  

o f  c o n s i d e r i n g  amendment. 

The l e g i s l a t i v e  i n i t i a t i v e  i s  one  o f  t h e  l e a s t  

c o s t l y  and  p r o b a b l y  t h e  l e a s t  t ime-consuming o f  t h e  f o u r  

methods .  A l l  of  t h e  mach ine ry  i s  i n  p l a c e ,  t h e  p e o p l e  

i n v o l v e d  a r e  a l r e a d y  on s a l a r y  and  v e r y  l i t t l e  e x t r a  c o s t  

i s  i z v o l v e d .  The l e g i s l a t u r e  c a n  d e b a t e  c u n s t i t u t i o n a l  

~ ~ e n d m e n t  p r o p o s a l s  i n  t h e  o r d i n a r y  c o u i s e  o f  b ? l s i n e s s  2nd , 

i f  i n  s e s s i o n ,  c a n  ac t  q u i c k l y  t o  z p s r o v e  a needed a:~end~,ent. 

T h i s  m e t t ~ c d  i s  a l s o  l i k e l l ~  Lo turn a r j ~ c ; d  ~ i i r ; i - p r o d ~ ~ t  

b e c a u s e  o f  t h e  e x p e r i e n c e  o f  members o f  t h e  l q g i s l a t u r e  and 

t h e i r  s t a f f  i n  l e g i s l a t i v ;  d r a f t i n g  o f  t h e  t y p e  needed f o r  

c o n s t i t u t i o n a l  amendment. The l e g i s l a t i v e  i n i t i a t i v e  p r o b a b l y  

h a s  an  e f f e c t  on r a t i f i c a t i o n  t h a t i s  a s  e q u a l l y  f a v o r a b l e  



as that of the convention method and more favorable than the 

commission or popular initiative methods. 

The popular initiative is the least costly of the 

four methods because all of the cost of obtaining signatures 

on the petition is borne by the private sector, and only the 

expense,o.f verifying the signatures falls on the public sec- 

tor. The initiative may be time-consuming, however, depending 

on the signature requirement. Popular initiative proposals 

also have less chance of ratification, at least when com- 

pared with convention and legislative initiative proposals, 

because of their sponsorship by special interest groups. 

B. Methods for Ratification or Approval 
of Proposed Constitutional Amendments 

Once a constitutional amendment is properly pro- 

posed -- either through constitutional convention, constitu- 
tional com~ission, legislative initiative or popular initia- ' 

tive -- it must be approved. Because of the impcrtance of 

a change in the fundarnentzl l m ;  zpproval generally reqnirzs 

s popnlar vote either at a general or specia: eiectisn. 

submitted to the voters for approval. Once it completes 

its work, the Convention will notify the resident commissioner 

that it has completed drafting the Constitution. The resident 



commiss ioner  w i l l  t h e n  c a l l  f o r  a  r e fe rendum o n  t h e  C o n s t i t u -  

t i o n  n o t  more t h a n  120 d a y s  a f t e r  r e c e i p t  o f  t h e  C o n v e n t i o n ' s  

n o t i f i c a t i o n .  Dur ing  t h e  p e r i o d  be tween s u b m i s s i o n  o f  t h e  

d r a f t  C o n s t i t u t i o n  t o  t i le  r e s i d e n t  commiss ioner  and t h e  Con- 

s t i t u t i o n a l  r e fe rendum,  tlie r e s i d e n t  commiss ioner  w i l l  c o n d u c t  
123/ - 

a  campaign t o  e d u c a t e  t h e  v o t e r s  c o n c e r n i n g  t h e  document.  

Approval  o f  t h e  C o n s t i t u t i o n  w i l l  r e q u i r e  a n  a f f i r m a t i v e  v o t e  

of  a t  l e a s t  60 p e r c e n t  o f  t h e  v o t e s  c a s t  on t h e  a p p r o v a l  
124,' - 

q u e s t i o n .  

The Convent ion  may a d o p t  t h i s  method o f  r a t i f i c a -  

t i o n  f o r  f u t u r e  c o n s t i t u t i o n a l  changes  or may d e v i s e  a 

d i f f e r e n t  sys t em.  The C o n s t i t u t i o n  may s imply  p r e s c r i b e  
125/ 

r a t i f i c a t i o n  - o r  i t  c a n  s p e l l  o u t  d e t a i l e d  r e q u i r e m e n t s  

126/  f o r  t h e  r a t i f i c a t i o n  process . -  

D e t a i l s  r e g a r d i n g  r a t i f i c a t i o n  i n c l u d e d  i n  s t a t e  

c o n s t i t u t i o n s  c a n  b e  d i v i d e d  i n t o  s i x  a r e a s :  form f o r  s ~ b -  

m i t t i n g  p roposed  amendments; p u b l i c i t y  r e q u i r e m e n t s ;  t y p e  o f  

123,'' NORTHERN F-"LARIANA i3lST. LAW NO. 3 4 7 - 1 . 9 7 6 ,  Ij 13 iAu5. 1 9 ,  
1976 j . 
i 2 4 j  IS. 1,:. The q u ~ s t i o ~  put  b e f o r e  the v ~ t e r s  y:!F11 r,2aj3: - -- -- 

c 
" Crl VC)-1 - , q ~ j ~ : ~ ; : p  G.- L ~ C  f,::g-~.t i t !:~--:IoI~ 3f t h:: K:)L ch~:n ;.I.;:: icll:e 
I s l a n d s ,  a s  a d o p t e d  by t h e  N o r t h e r n  Mar i anas  C o n s t i t u t i o n a l  
Conven t ion?"  - I d .  S 13(B) . .  

125/ E.g., P.R. CONST. a r t .  V I I ,  § 2 .  - 
Every r e v i s i o n  o f  t h i s  C o n s t i t u t i o n  s h a l l  b e  
s u b m i t t e d  t o  t h e  q u a l i f i e d  e l e c t o r s  a t  a  s p e c i a l  
r e f e rendum f o r  r a t i f i c a t i o n  o r  r e j e c t i o n  by a  
m a j o r i t y  o f  t h e  v o t e s  c a s t  a t  t h e  r e fe rendum.  

4 

126/  E . g . ,  FLA. CONST. a r t .  X I ,  5 5 .  - 



e l e c t i o n  a t  which proposed  amendments s h a l l  be  s u b m i t t e d ;  

l i m i t a t i o n s  on t h e  c o n s i d e r a t i o n  o f  amendments; p o p u l a r  v o t e  

r e q u i r e d  f o r  r a t i f i c a t i o n ;  and e f f e c t i v e  d a t e  o f  r a t i f i e d  

amendments. A b r i e f  d e s c r i p t i o n  o f  e a c h  o f  t h e s e  r e q u i r e m e n t s  

i s  set o u t  below. 

1. Form f o r  s u b m i t t i n q  p roposed  amendments 

Most s t a te  c o n s t i t u t i o n s  a r e  s i l e n t  on t h e  form 

i n  which amendments must be  s u b m i t t e d  t o  t h e  e l e c t o r a t e .  The 

c o n s t i t u t i o n s  o f  seven  s t a t e s  t h a t  p r o v i d e  f o r  amendment 

t h r o u g h  c o n s t i t u t i o n a l  c o n v e n t i o n s  e x p r e s s l y  a u t h o r i z e  t h e  

c o n v e n t i o n s  t o  submi t  t h e i r  work t o  t h e  v o t e r s  i n  t h e  manner 
127/  - 

d e t e r m i n e d  by t h o s e  b o d i e s .  The Hawaii  p r o v i s i o n  s ta tes :  

The c o n v e n t i o n  s h a l l  p r o v i d e  f o r  t h e  
t i m e  and manner i n  which t h e  proposed  
c o n s t i t u t i o n a l  r e v i s i o n  o r  amendments 
s h a l l  be  s u b m i t t e d  t o  a v o t e  o f  t h e  
e l e c t o r a t e .  . . . 128/ - 

These p r o v i s i o n s  a f f o r d  a c o n v e n t i o n  f l e x i b i l i t y  i n  d e t e r m i n -  
? 

i n g  whether  i t s  work w i l l  b e s t  succeed  a t  t h e  p o l l s  i f  

s u b n i t t e d  as (1) a new u o n s t i t u t i c n  t o  b e  a d o p t e d  o r  r e j e c t e d  

i n  i t s  e ~ t i r e t y ,  ( 2 )  i n d i v i d u a l  & i e n d n e n t s ,  o r  ( 3 )  one  

~rnendment c o n s o i i d a t i n g  unchacged p o r t i o n s  cf t h e  cld c c n s L i -  

t i o n  a l o n g  w i t h  i n d i v i d u a l  amendments embodying each  c o n t r o v e r -  

s i a l  change .  

'127/ These s t a t e s  a r e  C a l i f o r n i a ,  ~ a w a i i ,  I l l i n o i s ,  ~ i c h i g a n ,  
E s o u r i ,  Montana and New York. HAWAII STUDIES p .  3 6 ,  

128/ HAWAII CONST. a r t .  XV, § 2 .  - 



The g r e a t  m a j o r i t y  o f  s t a t e s  t h a t  p e r m i t  l e g i s -  

l a t i v e  p r o p o s a l  o f  amendments h a s  no s p e c i f i c  p r o v i s i o n s  

r e g a r d i n g  t h e  form f o r  s u b m i s s i o n  of .  l e g i s l a t i v e  p r o p o s a l s  
129/  - 

t o  t h e  v o t e r s .  T h i s  p e r m i t s  t h e  l e g i s l a t u r e  t o  s p e c i f y  

t h e  p r o p e r  form. A few s t a t e s  r e q u i r e  t h e  s u b m i s s i o n  o f  

amendments t o  t h e  v o t e r s  on  a  s e p a r a t e  b a l l o t  o r  column 

f rom t h e  l is t  o f  c a n d i d a t e s ,  h o p i n g  t o  a t t r a c t  t h e  a t t e n t i o n  

o f  t h e  v o t e r s  t o  t h e  c o n s t i t u t i o n a l  p r o p o s a l s .  The Hawaii  

c o n s t i t u t i o n  p r o v i d e s :  " [ T l h e  p r o p o s e d  amendments s h a l l  b e  

s u b m i t t e d  t o  t h e  e l e c t o r a t e  f o r  a p p r o v a l  o r  r e j e c t i o n  upon 
130 /  - - 

- 1  - 
a  s e p a r a t e  b a l l o t .  I' The I l l i n o i s  and  M i s s o u r i  c o n s t i t u t i o n s  

131/  - 
have  s i m i l a r  ~ r o v i s i o n s .  The Model S t a t e  C o n s t i t u t i o n  

r e q u i r e s  i n f o r m a t i o n  a b o u t  l e g i s l a t i v e l y  p roposed  amendments 

t o  accompany t h e  b a l l o t :  

Each p r o p o s e d  c o n s t i t u t i o n a l  amendment 
s h a l l  b e  s u b m i t t e d  t o  t h e  v o t e r s  by a  b a l l o t  
t i t l e  which  s h a l l  b e  d e s c r i p t i v e  b u t  n o t  
a r g u n e n t a t j v e  o r  p r e j u d i c i a l ,  and  which  
s h a l l  be p r e p a r e d  by t h e  l e g a l  d e p a r t m e n t  
o f  t h e  s t a t e ,  s a b j e c k  t o  r e v i e w  5 y  t h e  
c o ~ r t s .  132, '  - 

1 3 U /  HAWAII CONST. a r t .  XV, 5 3. - 

131/  ILL. CONST. a r t .  XIV, '§  2 ( b ) ;  MO. CONST. a r t .  X I I ,  § 2 ( b ) .  - 
132 /  MODEL CONST. a r t .  X I I ,  5 1 2 . 0 2 ( b ) .  - 



2 .  P u b l i c i t y  requ i rements  

The C o n s t i t u t i o n  a l s o  might i n c l u d e  s p e c i f i c  pro-  

v i s i o n s  t o  promote v o t e r  awareness o f  proposed c o n s t i t u t i o n a l  

changes and t o  encourage  knowledgeable v o t i n g .  

The F l o r i d a  and I l l i n o i s  c o n s t i t u t i o n s  mandate 

p u b l i c a t i o n  of amendments proposed by c o n s t i t u t i o n a l  conven- 

t i o n s .  The F l o r i d a  p r o v i s i o n  s t a t e s :  

Once i n  t h e  t e n t h  week, and once  i n  t h e  
s i x t h  week immediately p r eced ing  t h e  week 
i n  which t h e  e l e c t i o n  i s  h e l d ,  t h e  proposed 
amendment o r  r e v i s i o n ,  w i t h  n o t i c e  of t h e  
d a t e  of e l e c t i o n  a t  which it w i l l  be submi t t ed  
t o  t h e  e l e c t o r s ,  s h a l l  be pub l i shed  i n  one 
newspaper of g e n e r a l  c i r c u l a t i o n  i n  each  
coun ty  i n  which a  newspaper i s  pub l i shed .  =/ 

I l l i n o i s  r e q u i r e s  p u b l i c a t i o n s  o f  proposed r e v i s i o n s  o r  
134/ 

amendments "w i th  exp lana t ions . " -  

Most s t a t e  c o n s t i t u t i o n s  r e q u i r e  p u b l i c a t i o n  of 

l e g i s l a t i v e i y  proposed amendments a  s p e c i f i e d  number of  t imes  
135/ * - 

i n  d a i l y  o r  weekly neT.vspapers. These p r o v i s i o n s  o f t e n  

r e q u i r e  geog raph i ca l  d i s t r i b l ~ + i o n  o r  coverage .  The Hawaii 

c ; u ~ i s t i t u t i o ; i  c o r t z i n s  a  d e t a i l e d  p r a v i s i o n  : 

Upor: such c ~ d s ~ - ~ l o n ,  t h e  prsposed 
amcnA;~ents slizl!. be . . . guhlishcc? once 

, f - : y + ~ . k ~  .;il a t  

l e a s t  one newspaper of g e n e r a l  c i r c u l a t i o n  
i n  each  s e n a t o r i a l  d i s t r i c t  where in  such a  
newspaper i s  pub l i shed ,  w i t h i n  t h e  two months'  
p e r i o d  immediately p reced ing  t h e  n e x t  g e n e r a l  
e l e c t i o n .  136/ - 

133/ FLA. CONST. a r t .  X I ,  5 5 ( b ) .  - 
134/ I L L .  CONST. a r t .  X I V ,  5 l ( f ) .  - 
135/ HAWAII STUDIES p. 3 9 .  - 

136/ HAWAII CONST. a r t .  XV, 5 3 .  - 



P u e r t o  R i c o ' s  c o n s t i t u t i o n  s i m p l y  s ta tes :  

Once approved ,  a p roposed  amendment 
must  b e  p u b l i s h e d  a t  l e a s t  t h r e e  
months p r i o r  t o  t h e  d a t e  o f  t h e  
r e fe rendum.  137/ - 

Kentucky and Sou th  Dakota p r o v i d e  f o r  p u b l i c a t i o n  i n  a  
138/  - 

manner p r e s c r i b e d  by law.  

The M a s s a c h u s e t t s  c o n s t i t u t i o n  r e q u i r e s  t h e  

m a i l i n g  of  a rgumen t s  s u p p o r t i n g  and o p p o s i n g  e a c h  amendment 
139,' - 

t o  e a c h  v o t e r .  

Many c o n s t i t u t i o n s  r e q u i r e  a t i m e  l a p s e  between 

p a s s a g e  o f  p roposed  amendments by t h e  l e g i s l a t u r e  and  t h e  

d a t e  o f  s u b m i s s i o n  o f  t h e  p r o p o s a l s  t o  t h e  v o t e r s  i n  o r d e r  
1 4  O /  - 

t o  g i v e  v o t e r s  t i m e  t o  become informed a b o u t  t h e  p r o p o s a l s .  

The Model S t a t e  C o n s t i t u t i o n  r e q u i r e s  a  v o t e  on a p r o p o s a l  

"no less t h a n  two months a f t e r  it h a s  been a g r e e d  t o  by t h e  
1 4  1/ 

v o t e  o f  t h e  1 . e g i s l a t u r e .  . . . II - 
3.. Typc o f  e l e c t i o n  a t  which p roposed  amendments -- - 

a r e  s u b m i t t e d  -- 

C ~ f l S t i t u t i ~ n a l  p r o v i s i o n s  f i x j ~ n y  ti-:? till;~ o f  t h e  

r e f c r e n d u i i ;  i n  adc i i t io r ,  t~ n a k i ~ l r ~  t h e  prpccsr ;  of amendn?er.t 

~ ? l f - e ; i e ~ u k i n g ,  a f f e c t  th2 : , l s iL . i l i . ty  12 ~ r o g o : e d  arr.er;&;r,nts 

137/  P . R .  CONST. a r t .  V ~ I ,  5 1. - 
138 /  KY. CONST. 5 257; S.D. CONST. a r t .  X X I I I ,  5 1, - 

139/  MASS. CONST. a r t .  LXXIV, 5 4 .  - 
140/  E.g., FLA. CONST. a r t .  XI ,  § 5 ( a )  (90 d a y s ) ;  1,LL. CONST. 
art. X I V ,  § 2 ( a )  ( s i x  m o n t h s ) ;  N.J. CONST. a r t .  I X , -  § §  3-4 
( t h r e e  months)  . 
1 4 1 /  MODEL CONST. a r t .  X I I ,  5 1 2 . 0 2 .  - 



a s  campaign i s s u e s .  R e q u i r i n g  s u b m i s s i o n  o f  p r o p o s a l s  

a t  g e n e r a l  o r  r e g u l a r  e l e c t i o n s  a l l o w s  c a n d i d a t e s  r u n n i n g  

a t  t h e  same e l e c t i o n s  t o  make t h e  p roposed  amendments 

campaign i s s u e s .  Submiss ion  o f  amendments a t  s p e c i a l  

e l e c t i o n s  f o c u s e s  v o t e r s '  a t t e n t i o n  on t h e  p roposed  amendments 

r a t h e r  t h q n . o n  p o l i t i c a l  p e r s o n a l i t i e s ,  b u t  a l s o  i n c r e a s e s  

t h e  l i k e l i h o o d  o f  a  s m a l l e r  v o t e r  t u r n o u t .  

E i g h t  s t a t e  c o n s t i t u t i o n s  and t h e  c o n s t i t u t i o n  

o f  P u e r t o  Rico  c o n t a i n  p r o v i s i o n s  f i x i n g  t h e  t i m e  o f  t h e  

r e fe rendum on  amendments p roposed  by c o n s t i t u t i o n a l  conven- 
142/  - 

t i o n s .  F l o r i d a ,  G e o r g i a ,  Minneso ta  and  Utah r e q u i r e  r e f e r r a l  

o f  c o n v e n t i o n  p r o p o s a l s  a t  g e n e r a l  e l e c t i o n s .  Ar i zona  and 

~ k l a h o m a  p e r m i t  s u b m i s s i o n  a t  g e n e r a l  o r  s p e c i a l  e l e c t i o n s .  

The V i r g i n i a  c o n s t i t u t i o n  s t a t e s :  

The G e n e r a l  Assembly s h a l l  p r o v i d e  by 
law . . . f o r  t h e  s u b m i s s i o n ,  i n  si ich 
manner a s  it s h a l l  p r e s c r i b e  and n o t  s o o n e r  
t h a n  n i n e t y  d a y s  a f t e r  f i n a l  ad jou rnmen t  o f  
t h e  c o n v e n t i o n ,  o f  t h e  p r o p o s a l s  o f  t h e  con- 
v e n t i o n  t o  t h e  v o t e r s  q s a l i f i e d  t o  v o t e  i n  
e l e z t i c i i s  by t h e  p c o p i e ,  143/ 

.- 

P u e r t o  Rico  rc?qzirss s u b ~ i s s i u n  of c s i i ~ e n t i o n  prc?ocal s a t  
144;  

a  s p e c i s l  e l e c t i o n .  

142/  H A W A I I  STUDIES p.  39. - 

143/ VA. CONST. a r t .  X I I ,  5 2.  - 

1 4 4 /  P.R. CONST. a r t .  V I I ,  5 2.  - 



Most s t a t e  c o n s t i t u t i o n s  a r e  e i t h e r  s i l e n t  on  t h e  

m a t t e r  o r  a u t h o r i z e  t h e  c o n v e n t i o n  t o  p r o v i d e  f o r  t h e  t i m i n g  
145/  - 

o f  t h e  r a t i f i c a t i o n  v o t e .  

4 .  L i m i t a t i o n s  on p r o p o s a l  o f  amendments 

S e v e r a l  t y p e s  o f  p r o v i s i o n s  m i g h t  l i m i t  p r o p o s a l  

o f  amendments. These  a p p l y  p r i n c i p a l l y  t o  amendments p roposed  

by t h e  l e g i s l a t u r e .  

a )  S e p a r a t e  -- v o t e  r e q u i r e m e n t s  

A p r o v i s i o n  r e q u i r i n g  a  s e p a r a t e  v o t e  on  e a c h  

amendment when s u b m i t t i n g  t h e  p roposed  amendments t o  t h e  

v o t e r s  f o r  r a t i f i c a t i o n  l i m i t s  t h e  l e g i s l a t u r e ' s  power t o  

revise t h z  C o n s t i t u t i o n  e x t e n s i v e l y .  Such a  p r o v i s i o n  

p e r m i t s  v o t e r s  t o  a p p r o v e  some p r o p o s a l s  and r e j e c t  o t h e r s  

a t  t h e  same time. A s  a  r e s u l t ,  t h e  l e g i s l a t u r e  c a n n o t  c o u n t  
146 /  - 

o n  p a s s a g e  o f  b r o a d  r e v i s i o n  schemes.  

145 /  E-q., IIAWAIT CGPJST. a r t .  X ' J ,  2 :  - - . - "The conven t  i o n  s h a l l  
provide for t h e  t i m e  a;-li! mannrtr i n  which  t h e  p r s p o s e d  c o n s t i -  
t u t i o n a l  r e v i s i o n  o r  amendmznts s h a l l  be s u b m i t t e d  t o  a  v c t e  
o f  t h e  clectorats.  . . ."  The i l l i n o i s  cons tS . tu t io r1  p r o v i d s s  
for sz;brt~ission o f  grap~sed enendmez t s  "a+ al? e l e c t l o n  d e s i q n a t z c !  
or  c.2lLed by t5e C c ~ . v e n ? i , ~ n  o c c u r r i r L q  I:O% l ~ s s  thai-: t w o  2cr 
mcre ~ilclf i  s i x  i~lontils ar'ker tile C o ~ i v e n t i s n  ' I; d3 jourrimsl;t. " 
ILL .  CONST. a r t .  X I V ,  § l ( f ) .  The wording  o f  t h e  C o l o r a d o  
p r o v i s i o n  i s  s i m i l a r  t o  t h e  I l l i n o i s  p r o v i s i o n .  COLO. CONST. 
a r t .  XIV, 5 1. 

146/  On t h e  o t h e r  hand ,  i f  a series o f  p roposed  amendments a r e  - 
combined i n  a  s i n g l e  q u e s t i o n ,  a l l  t h e  p r o p o s a l s  may m e e t  d e f e a t  
b e c a u s e  o f  o n e  o r  two c o n t r o v e r s i a l  p r o p o s a l s .  T h i s  s t r a t e g y  
h e l p e d  c a u s e  t h e  d e f e a t  o f  t h e  r e v i s e d  c o n s t i t u t i o n  p roposed  by 
t h e  1967 Maryland c o n s t i t u t i o n a l  c o n v e n t i o n .  J. Wheeler  & M. 
K insey ,  MAGNIFICENT FAILURE p. 2 0 9  ( 1 9 7 0 ) .  



More t h a n  30 s t a t e  c o n s t i t u t i o n s  i n c l u d e  such 
147/ - 

p r o v i s i o n s .  For  example,  Nebraska p r o v i d e s :  "When two 

o r  more amendments a r e  s u b m i t t e d  a t  t h e  same e l e c t i o n ,  t h e y  

s h a l l  be  s o  s u b m i t t e d  a s  t o  e n a b l e  t h e  e l e c t o r s  t o  v o t e  on 
148/  

each  amendment s e p a r a t e l y .  II  - 

' b L i m i t  on number o f  amendments s u b m i t t e d  
t o  v o t e r s  s i m u l t a n e o u s l y  

The C o n s t i t u t i o n  may l i m i t  t h e  number o f  amendments 

t h e  l e g i s l a t u r e  may submi t  a t  one  e l e c t i o n .  S u p p o r t e r s  of  

t h i s  k ind  o f  p r o v i s i o n  a r g u e  t h a t  v o t e r s  c a n n o t  i n t e l l i g e n t l y  

c o n s i d e r  a  l a r g e  number o f  proposed amendments a t  one  t i m e .  

Arkansas  and P u e r t o  Rico p e r m i t  t h r e e  l e g i s l a t i v e l y  proposed 

amendments, Kansas p e r m i t s  f i v e ,  and Kentucky a l l o w s  n o t  more 
149/  - 

t h a n  two. The P u e r t o  Rico c o n s t i t u t i o n  r e a d s :  "Each 

proposed amendment s h a l l  be  v o t e d  on  s e p a r a t e l y  and n o t  more 

t h a n  t h r e e  proposed amendments may be  s u b m i t t e d  a t  t h e  s a n e  
150/ - 

referendum."  

5.  V o t e  - r e q u i r ~ m e n t  --- 

The o p t i o n s  wit.h respeck  ts p o ~ u l a r  s 3 t i f i ~ a L i o n  

cf ?rc.posed amendme.n..ts are t o  1-equire r a t . i = l r a t i o n  by a 

m a j o r l t y  o f  t h o s e  v o t i n g  on a  p a r t i c u l a r  p r o p o s a i ,  o r  t o  
. . 

147/  H A W A I I  STUDIES p.  21. - 
148/ NEB. CONST. a r t .  X V I ,  5 1. - 
149/ BOOK O F  THE STATES p. 175. - 

150/ P.R. CONST. a r t .  V I I ,  § 1. - 



r e q u i r e  r a t i f i c a t i o n  by a n  e x t r a o r d i n a r y  m a j o r i t y .  Such a 

m a j o r i t y  c o u l d  be  a r e q u i r e d  p e r c e n t a g e  o v e r  50 p e r c e n t  ( f o r  

example ,  t h e  6 0  p e r c e n t  v o t e  r e q u i r e d  by t h e  e n a b l i n g  a c t  

t o  a p p r o v e  t h e  C o n s t i t u t i o n ) ,  a m a j o r i t y  a t  l e a s t  e q u a l  t o  

a s p e c i f i e d  p e r c e n t a g e  o f  t h o s e  v o t i n g  i n  t h e  g e n e r a l  

e l e c t i o n ,  or  a m a j o r i t y  o f  r e g i s t e r e d  v o t e r s ,  r e g a r d l e s s  o f  

how many v o t e  on  t h e  p a r t i c u l a r  amendment o r  i n  t h e  g e n e r a l  

e l e c t i o n .  The same v o t e  can  b e  r e q u i r e d  t o  r a t i f y  a p roposed  

amendment r e g a r d l e s s  o f  i t s  manner of i n i t i a t i o n ,  o r  d i f f e r e n t  

v o t e  r e q u i r e m e n t s  c a n  be matched w i t h  d i f f e r e n t  approved  

methods o f  i n i t i a t i o n .  

P r o p o n e n t s  o f  a s i m p l e  m a j o r i t y  v o t e  f o r  r a t i f i -  

c a t i o n  c i t e  t h e  p r i n c i p l e  o f  m a j o r i t y  r u l e .  They a r g u e  

t h a t  a n  e x t r a o r d i n a r y  m a j o r i t y  r e q u i r e m e n t  c a n  res t r ic t  

c o n s t i t u t i a n a l  change  d e s p i t e  c l e a r  p o p u l a r  a p p r o v a l  o f  a 

p r o p o s ~ d  amendment. They b e l i e v e  t h e r e  is  no s u p p o r t  f o r  

t h e  i n z e r e n c e  t h a t  t h o s e  who v o t e  i n  a g e n e r a l  e l e c t i o n  

hzt n o t  un t h e  q u e s t i o n  o f  a p a r t - i e u l a r  amendnent are opposed  

P r s p ~ n ? l i  k s  af exti-cXor? i 1 - a ~ - y  m8 lc~ity r e q u i r e m e n t s  

a r g u e  t h a t  t h e y  c o n t r i b u t e  t o  c o n s t i t u t i o n a l  s t a b i l i t y ,  . 
p r e s e r v e  t h e  fundamen ta l  n a t u r e  o f  a  c o n s t i t u t i o n  by encourag -  

i n g  t h e  u s e  o f  t h e  l e g i s l a t i v e  p r o c e s s  t o  e n a c t  change ,  and 

r e q u i r e  t h e  a p p r o v a l  o f  a s u b s t a n t i a l  p o r t i o n  o f  t h e  t o t a l  

e l e c t o r a t e  t o  a l t e r  t h e  fundamen ta l  l a w .  



F o u r t e e n  of  t h e  4 1  s t a te  c o n s t i t u t i o n s  t h a t  pro-  

v i d e  f o r  c o n s t i t u t i o n a l  c o n v e n t i o n s  d o  n o t  ment ion  t h e  
151/ - 

r e q u i r e d  v o t e  f o r  r a t i f i c a t i o n  o f  a  proposed amendment. The 

omiss ion  l e a v e s  t h e  d e c i s i o n  t o  t h e  l e g i s l a t u r e  when i t  draws up 

t h e  e n a b l i n g  a c t  f o r  a  c o n v e n t i o n ,  o r  t o  t h e  c o n v e n t i o n  i f  

t h e  l e g i s l a t u r e  i s  s i l e n t .  T h i s  p r a c t i c e  promotes f l e x i b i l i t y  

t o  a d j u s t  t o  p o l . i t i c a 1  s i t u a t i o n s ,  and a l s o  g i v e s  t h e  l e g i s -  

l a t u r e  g r e a t  power t o  t h w a r t  c o n s t i t u t i o n a l  change by r e -  

q u i r i n g  e x t r a o r d i n a r y  m a j o r i t y  v o t e s  f o r  a p p r o v a l  o f  changes .  

Twenty-one s t a t e  c o n s t i t u t i o n s  and t h e  P u e r t o  Rico c o n s t i -  

t u t i o n  r e q u i r e  a  m a j o r i t y  v o t i n g  on  t h e  q u e s t i o n  t o  approve  
152/ - 

a  proposed amendment. Colorado and Utah r e q u i r e  a p p r o v a l  
153/  - 

by a  m a j o r i t y  v o t i n g  i n  t h e  e l e c t i o n .  Minnesota r e q u i r e s  

t h r e e - f i f t h s  o f  t h o s e  v o t i n g  on t h e  q u e s t i o n  f o r  a p p r o v a l ,  
154/ - 

and N e w  Hampshire r e q u i r e s  t w o - t h i r d s  v o t i n g  on t h e  q u e s t i o n .  

Haw3ii r e q u i r e s  a  m a j o r i t y  v o t i n g  on  t h e  q u e s t i o n  a t  l e a s t  
155; 
P 

eqa21 to 35 p e r c e n t  of  t i le  v o t e s  c a s t  a t  t h e  g e n e r a l  e l e c t i o n .  

15i/ B O ~ K  OF THE STA'rZs p ,  177.  The s t a t e s  a r e :  Alabama, Pels- -.. 
ware ,  F l o r i d a ,  Tdaho, Ke:~tucky, Xa ine ,  ? !Ls ;o~r i ,  Nevada, New 
-. . . - - ~v!sxico. Or:?:;c>n, li2;k.i n g t o n ,  :~:?-t V i ~ a i n z a ,  ??l sc-c);lsir, a.12 :.:yc:m'L-,a . 
Alaska a l s o  makes 110 p r o v i s i o n ,  b u t  c n l e s s  t h e  l e g i s l a t u r e  ?LO-  

v i d e s  o t h e r w i s e ,  t h e  r e q u i r e m e n t  i s  c o n t r o l l e d  by t h e  p r o v i s i o n  
o f  t h e  a c t  c a l l i n g  t h e  1955 co'nvention t h a t  r e q u i r e d  a  m a j o r i t y  
v o t e  on t h e  q u e s t i o n .  ALAS. CONST. a r t .  X I I ,  § 3 .  

152,' BOOK OF THE STATES p. 1 7 7 .  - 

153/ COLO. CONST. a r t .  X I X ,  5 1; UTAH CONST. a r t .  X X I I I ,  5 3 .  - 
154/ M I N N .  CONST. a r t .  X I V ,  § 3 ;  N . H .  CONST. p t .  11, a r t ,  9 9 .  - 
155/ HAWAII  CONST. a r t .  XV, S 2 .  Hawaii  a l s o  r e q u i r e s  a  m a j o r i t y  - 
e q u a l  t o  3 C %  o f  t h e  r e g i s t e r e d  v o t e r s  i f  a t  a  s p e c i a l  e l e c t i o n .  
I d .  - 



Amendments p r o p o s e d  by l e g i s l a t i v e  i n i t i a t i v e  

r e q u i r e  a p p r o v a l  by a s i m p l e  m a j o r i t y  i n  t h e  Model S t a t e  
1 5 6 /  

c o n s t i t u t i o n ,  4 1  s t a t e  c o n s t i t u t i o n s  a n d  t h e  P u e r t o  R i c o  

c o n s t i t u t i o n .  T h r e e  s t a t e s  r e q u i r e  a m a j o r i t y  o f  t h o s e  v o t i n g  

f a v o r a b l y  o n  a  p r o p o s e d  amendment e q u a l  t o  a t  l e a s t  a 

m a j o r i t y  o f  t h o s e  v o t i n g  a t  t h e  g e n e r a l  e l e c t i o n .  H a w a i i  

and  N e b r a s k a  r e q u i r e  t h e  m a j o r i t y  v o t i n g  o n  t h e  q u e s t i o n  t o  

e q u a l  a t  l e a s t  35 p e r c e n t  o f  t h e  t o t a l  v o t e  c a s t  i n  t h e  g e n e r a l  
1 5 7 /  - 

e l e c t i o n .  The I l l i n o i s  c o n s t i t u t i o n  s ta tes :  

A p r o p o s e d  amendment s h a l l  become e f f e c t i v e  
a s  t h e  amendment p r o v i d e s  i f  a p p r o v e d  by 
e i t h e r  t h r e e - f i f t h s  o f  t h o s e  v o t i n g  o n  t h e  
q u e s t i o n  o r  a m a j o r i t y  o f  t h o s e  v o t i n g  i n  
t h e  e l e c t i o n .  - 158/  

T h i r t e e n  o f  t h e  s ta tes  t h a t  p r o v i d e  f o r  t h e  p o p u l a r  

i n i t i a t i v e  r e q u i r e  a s i m p l e  m a j o r i t y  v o t i n g  on  t h e  p r o p o s a l  t o  
159 /  - 

a d o p t  t h e  amendment.  I n  M a s s a c h u s e t t s  t h e  m a j o r i t y  mus t  

e q u a l  a t  l eas t  30  p e r c e n t  o f  t h e  b a l l o t s  c a s t  i n  t h e  gene;al 

e l e c t i o n ;  i n  N e b r a s k a  a t  l e a s t  35 p e r c e n t  cf t h e  b a l l o t s  c a s t .  

Nevada. r e ~ u i s e s  z majority v o t e  o n  t h e  q z z s t i o n  i-n t w o  
1 6 0 /  - 

c o n s e c u t i v e  g e n e r a l  slecticns. 

156/  MODEL CONST. a r t .  X I I ,  § 1 2 . 0 2 .  - 
157 /  BOOK OF THE STATES p. 1 7 5 .  - 
158 /  ILL. CONST. a r t .  X I V ,  § 2 ( b ) .  

159 /  BOOK OF THE STATES p .  1 7 6 .  - 
160/  I d .  - - 



The F l o r i d a  c o n s t i t u t i o n  p r o v i d e s  t h e  same method 

of  r a t i f i c a t i o n  f o r  a l l  proposed amendments, whether  i n i -  

t i a t e d  by c o n s t i t u t i o n a l  c o n v e n t i o n ,  c o n s t i t u t i o n a l  com- 

m i s s i o n ,  l e g i s l a t i v e  i n i t i a t i v e ,  o r  p o p u l a r  i n i t i a t i v e .  The 

comple te  p r o v i s i o n  s t a t e s :  

A proposed amendment t o  o r  r e v i s i o n  
o f i t h i s  c o n s t i t u t i o n ,  o r  any p a r t  o f  i t ,  
s h a l l  b e  s u b m i t t e d  t o  t h e  e l e c t o r s  a t  
t h e  n e x t  g e n e r a l  e l e c t i o n  h e l d  more t h a n  
n i n e t y  days  a f t e r  t h e  j o i n t  r e s o l u t i o n ,  
i n i t i a t i v e  p e t i t i o n  o r  r e p o r t  o f  r e v i s i o n  
commission o r  c o n s t i t u t i o n a l  c o n v e n t i o n  
p r o p o s i n g  it  i s  f i l e d  w i t h  t h e  s e c r e t a r y  
o f  s t a t e ,  u n l e s s ,  p u r s u a n t  t o  law e n a c t e d  
by t h e  a f f i r m a t i v e  v o t e  o f  t h r e e - f o u r t h s  
o f  t h e  membership o f  e a c h  house o f  t h e  
l e g i s l a t u r e  and l i m i t e d  t o  a  s i n g l e  
amendment o r  r e v i s i o n ,  it i s  s u b m i t t e d  a t  
an  e a r l i e r  s p e c i a l  e l e c t i o n  h e l d  more t h a n  
n i n e t y  days a f t e r  such  f i l i n g . l 6 1 /  - 

6 .  E f f e c t i v e  d a t e  o f  approved amendments 

The C o n s t i t u t i o n  nay s p e c i f y  t h e  d a t e  an  approved . . 
amendment w i l l  t a k e  e f f e c t .  A t  l e a s t  f i v e  s t a t e  c o n s t i t u t i o n s  

162; -- 
r e f e r  t o  e f f e c t i v e  d a t c s  of  anendments.  The F l o r i d a  

p r o v i s i o n  i s  an exanple: 

161,'' E'LA. CONS'I.'. a r t .  1 ,  g 5. - 
1 b 2 /  C o n n e c t i c u t :  30 days  a f t e r  t h e  e l e c t i o n  u n l e s s  o t h e r w i s e  
P 

prov ided  i n  t h e  p r o p o s a l ,  CONN. CONST. a r t .  X I I I ,  § 4 ( f o r  pro-  
p o s a l s  by a  c o n s t i t u t i o n a l  c o n v e n t i o n ) ;  F l o r i d a :  t h e  f i r s t  Tuesday 
a f t e r  t h e  f i r s t  Monday i n  J a n u a r y  f o l l o w i n g  a p p r o v a l  u n l e s s  
o t h e r w i s e  p r o v i d e d  i n  t h e  p r o p o s a l ,  FLA. CONST. a r t :  X I ,  5 5;  
Michigan: as p rov ided  by t h e  c o n v e n t i o n  o r  4 5  days  a f t e r  t h e  
e l e c t i o n  f o r  p r o p o s a l s  by l e g i s l a t i v e  o r  p o p u l a r  i n i t i a t i v e ,  
MICH. CONST. a r t .  X I I ,  § §  1-3; Missour i :  30 days  a f t e r  t h e  
e l e c t i o n ,  MO. CONST. a r t .  X I I ,  5 5  2 ( b )  , 3 (c)  ( f o r  p r o p o s a l s  by 
l e g i s l a t i v e  i n i t i a t i v e  o r  by a c o n s t i t u t i o n a l  c o n v e n t i o n ) ;  @nd 
New York: t h e  f i r s t  day o f  J a n u a r y  f o l l o w i n g  a p p r o v a l ,  N . Y .  CONST. 

' a r t .  X I X ,  1, 2 ( f o r  p r o p o s a l s  by l e g i s l a t i v e  i n i t i a t i v e  o r  by 
a c o n s t i t u t i o n a l  c o n v e n t i o n ) .  



I f  t h e  p roposed  amendment o r  r e v i s i o n  
is  approved  by v o t e  o f  t h e  e l e c t o r s ,  it 
s h a l l  be  e f f e c t i v e  a s  an.,amendment t o  o r  
r e v i s i o n  o f  t h e  c o n s t i t u t i o n  o f  t h e  s t a t e  
on t h e  f i r s t  Tuesday a f t e r  t h e  f i r s t  Monday 
i n  J a n u a r y  f o l l o w i n g  t h e  e l e c t i o n ,  o r  o n  
s u c h  o t h e r  d a t e  a s  may b e  s p e c i f i e d  i n  t h e  
amendment o r  r e v i s i o n . l 6 3 /  - 

C o n c l u s i o n  

The c o n s t i t u t i o n a l  amendment p r o v i s i o n ,  p e r h a p s  

as much a s  any o t h e r  p r o v i s i o n ,  w i l l  be i m p o r t a n t  i n  c r e a t i n g  

t h e  s e n s e  o f  c o n f i d e n c e  i n  t h e  new C o n s t i t u t i o n  t h a t  w i l l  b e  

r e q u i r e d  t o  s e c u r e  r a t i f i c a t i o n  by t h e  v o t e r s .  The p r o v i s i o n  

must  p r o v i d e  s u f f i c i e n t  a c c e s s  t o  change  t o  meet  a p p r e h e n s i o n  

a b o u t  r a t i f y i n g  t h e  c u r r e n t  v e r s i o n  and a t  t h e  same t i m e  

o f f e r  s u f f i c i e n t  p r o t e c t i o n  a g a i n s t  i n a p p r o p r i a t e  change t o  

make t h e  c o n s t i t u t i o n  a n  e n d u r i n g  and  fundamenta l  document. 

163/ FLA. CONST. a r t .  X I ,  § 5. - 


