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TAXATION AND FINAPICE: 

The a b i l i t y  o f  modern government t o  p rov ide  

programs and s e r v i c e s  f o r  i t s  c i t i z e n s  u l t i m a t e l y  depends 

upon t h e  e x t e n t  t o  which s u f f i c i e n t  r evenues  can  be 

r a i s e d  and e f f i c i e n t l y  u t i l i z e d .  The c o n s t i t u t i o n a l  

a r t i c l e  on t a x a t i o n  and p u b l i c  f i n a n c e  p rov ide s  t h e  guid-  

i n g  p r i n c i p l e s  f o r  t h i s  c r i t i c a l  f u n c t i o n  of t h e  govern- 

ment. T h i s  paper  w i l l  a d d r e s s  t h e  main i s s u e s  t h a t  must 

be add re s sed  i n  d r a f t i n g  such an  a r t i c l e  and t h e  r e s o l u -  

t i o n  of  t h e s e  i s s u e s  i n  o t h e r  j u r i s d i c t i o n s  w i t h i n  t h e  

Uni ted  S t a t e s .  P a r t  I of  t h e  pape r  d i s c u s s e s  t h e  l i m i t s  

p l a ced  on t h e  Convention by t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  

and t h e  Covenant ,  t h e  c u r r e n t  methods o f  t a x a t i o n  and 

f i n a n c e  i n  t h e  Nor thern  Mariana 1slands;and t h e  g e n e r a l  

p o l i c y  c o n s i d e r a t i o n s  r c l e v a n t  t o  d e c i s i o n s  on t a x a t i o n  

and f i n a x e .  P a r t  11 ~f t h e  papeL prcsen : t s  tile s ~ e c i f i c  

i s s u e s  r e q u i r i f i g  G e c i s i o n s  by t h e  d e l e g a t e s .  The f i r s t  

s e c t i o z  cf ~ a r +  I1 d e a l s  w i t h  t a x a t i s n  and 5isccssss t h e  

power 20 e n a c t  t a x e s ,  tkz avai3akle t y p z s  05 t ~ x e s ,  

p o s s i b l e  t a x  exemptions and* p o s s i b l e  l i m i t a t i o n s  on t h e  

t a x i n g  a u t h o r i t y .  The second s e c t i o n  of p a r t  I1 is  con- 

c e rned  w i t h  p u b l i c  f i n a n c e  ( o r  p u b l i c  d e b t )  and a d d r e s s e s  

t h e  Commonwealth's borrowing a u t h o r i t y  and t h e  most 

common r e s t r i c t i o n s  p l aced  on d e b t .  



I. BACKGROUND AND GENEFGYL CONSIDERATIONS 

A.  Re levan t  P r o v i s i o n s  o f  t h e  Uni ted  S t a t e s  
C o n s t i t u t i o n  and t h e  Covenant 

A r t i c l e  I of  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  con- 

t a i n s  e x p r e s s  l i m i t a t i o n s  on t h e  t a x i n g  power of t h e  s t a t e s .  

Only one  o f  t h e s e  e x p r e s s  l i m i t a t i o n s ,  t h a t  d e a l i n g  w i t h  
. ' - 1/ 

tonnage  t a x e s ,  i s  a p p l i c a b l e  t o  t h e  Commonwealth. 

I n  a d d i t i o n  t o  t h i s  s p e c i f i c  l i m i t a t i o n ,  o t h e r  

g e n e r a l  r e s t r i c t i o n s  a p p l y  t o  t a x a t i o n  a s  w e l l  a s  o t h e r  

governmenta l  powers e x e r c i s e d  i n  a l l  Uni ted  S t a t e s  j u r i s -  

d i c t i o n s .  The most i m p o r t a n t  o f  t h e s e  i n c l u d e :  

1. F e d e r a l  s t a t u t e s  and t r e a t i e s  t a k e  precedence  
o v e r  s t a t e  laws;2/  - 

2. S t a t e s  may n o t  i m p a i r  t h e  o b l i g a t i o n  
of  c o n t r a c t s ; ? /  

1/ A r t i c l e  I ,  5 1 0 ,  c l .  3  of  t h e  Uni ted  S t a t e s  C o n s t i t u -  . - 
t i o n  p r o h i b i t s  tonnage  t a x e s .  Tonnage t a x e s  i n  e f f e c t  a r e  
c h a r g e s  f o r  t h e  p r i v i l e g e  of  entering, t r a d i n g  i n ,  o r  
l y i n g  i n  a port. Clyde Mal lory  L i n e s  v .  Alabama, 2 9 5  U.S. 
261, 265 ( 1 9 3 5 j .  

The C o ~ ~ r ~ n w e a i t h  of t k z  Xcrthezn Mariana I s i . ands  is 
empower& t o  levy d u t l e s  i n  accordance  w i t h  S d  6G3-65  of 
t h e  C o v ~ z ~ n t .  See  B u s ~ 3 g l . i ~  v .  B a l l s q r z r ,  1 5 2  F.2d C05 -- -- 
i ls t  C i r . ) ,  cert. d:?rii:;d: 3 3 2  3,s. a l e  { 2 3 4 7 ]  :pr.c:3i5;-ta~;n 

--- . 

oE dctie; is a&pii??;ibls-oriiy t o  t n e  s t a t e s  and n o t  t o  
u n i n c o r p o r a t e d  t e r r i t o r y  o f  P u e r t o  R i c o ) .  . - 
2/ U . S .  CONST. a r t .  V I ;  Gibbons v .  Ogden, 2 2  U.S. ( 9  
k h e a t . )  1, 210-11 ( 1 8 2 4 ) .  

3 /  U.S. CONST. a r t .  I ,  § 10;  Home Bldg.  & Loan Ass 'n  v .  - 
B l a i s d e l l ,  290 U.S. 398 ( 1 9 3 4 ) .  The Covenant e x p r e s s l y  
makes t h i s  s e c t i o n  a p p l i c a b l e  t o  t h e  Commonwealth. 
COVENANT a r t .  V ,  5 501. 



3. Each state must give citizens of other 
states the same privileges and immunities 
given to its own citizens;&/ 

4. No state shall deprive any person of life, 
liberty, or property without due process 
of law;5/ - and 

5. No state shall deny equal protection of 
the laws. - 6 /  

Three other restrictions are not found specifically 

in the United States Constitution, but the courts held them 

to be implied: 

1. States may not tax property or instru- 
mentalities of the federal government;7/ - 

2. States may not burden interstate commerce 
by discriminatory taxes;8/ - and 

3. States may not impose taxes infringing 
upon liberties guaranteed by the 
Constitution.9/ - 

4/ - 
Wall 
visi 

U.S. CONST. art. IV, § 2; Ward v. f?laryland, 79 U.S. (12 
. )  418, 429-30 (1871). The Covenant duplicates this'prov 
G n ,  COVENANT art. 111, § 304, and makes the section cf 

the U.S. Constitution applicable to the Comiionwealth. COVENANT 
art. V ,  § 501. In the context of taxation, this section may 
be interpreted as ~rohibiting taxation that discriminates 
against the citizens c f  other United States juriuc3lctions. 

5/ U . S .  CONST. amend. 14; Lcchner v. New York, 1 9 2  5 . S .  45 - ..-*- 

71995!. 

6,' 1 T  ,.S, CSNS-1. amend. 14; Xailway Express Agency v. City of 
Gew York, 336 U.S. 106 (1949). . - 
7 /  Mcculloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). - 
8/ U.S. CONST. art. I, 5 8, cl. 3; Western Live Stock v. - 
Bureau of Revenue, 303 U.S. 250 (1938). This section is 
not made directly applicable to the Commonwealth by the 
Covenant. COVENANT art. V, 5 501(a). 

* 
9/ Murdock v. Pennsylvania, 319 U.S. 105 (1943) (freedoms - 
of speech, press and religion); Grosjean v. American Press 
co., 297 U.S. 233 (1936) (freedom of press),. - 



F i n a l l y ,  t h e  g e n e r a l  p r i n c i p l e  o f  t h e  e q u a l  

p r o t e c t i o n  c l a u s e ,  t h a t  c i t i z e n s  are t o  b e  p r o t e c t e d  

a g a i n s t  a r b i t r a r y  c l a s s i f i c a t i o n s ,  h a s  been  r e p e a t e d l y  

h e l d  t o  e x t e n d  t o  t a x e s  a s  w e l l  as o t h e r  k i n d s  o f  r e g u l a -  

t i o n .  The Supreme Cour t  h a s  r e i t e r a t e d  t h e  r equ i rement  

t h a t  d i f f e r e n c e s  i n  t a x  t r e a t m e n t  must b e  based  on 

some r e a s o n a b l e  c o n s i d e r a t i o n  o f  v a r y i n g  c i r c u m s t a n c e s  o r  
10/  , - 

p o l i c y .  

The Covenant d e a l s  e x t e n s i v e l y  w i t h  t h e  r evenue  
11/ - 

r a i s i n g  and t a x i n g  powers o f  t h e  Commonwealth. The 

Covenant r e q u i r e s  a t e r r i t o r i a l  income t a x  based  on t h e  
12/  - 

f e d e r a l  I n t e r n a l  Revenue Code. I n  a d d i t i o n ,  t h e  Common- 

w e a l t h  government is s p e c i f i c a l l y  empowered t o  l e v y  s u c h  
13/  - 

o t h e r  t a x e s  as i s  deemed n e c e s s a r y .  The o n l y  Covenant  

I 

I 

10/  While t h e  Supremc C o u r t  i s  u s u z l l y  generous  o f  a .- 
l e g i s l a t u r e ' s  powcr t o  c l a s s i f y ,  c l a s s i f i c a t i o n s  t h a t  t e n d  
t~ iiapinge on i n t e r s t a t e  commerce g e n e r a l l y  s t a n d  a g r e a t e r  
chance  of  i ~ v a l i d a t i o r ~  Sy t h e  C o u r t .  E . g . ,  N o r f o l k  W. Xy. 
v. : 4 i s sour i  S t a - t e  Tax Comn' n, 390 3. S. 317 (14681 ; t < a t i o n a i  ---. 
E e l i a s  --- Hess, I n c .  v. Departnlcnt sf Revenue, 386 U,S. 753 
( 1 9 6 7 ) ;  E J ~ -  -- o f  ~.:cimZnd, - 3 2 7  U.S.  4i6 ;1545j. 

11/ 'Che v:,hcle csf a r t i c i  e VI i5 &voted to sevzr,!.ie arid t. lx3- -- 
ticjr:. 

12/ COVENANT a r t .  V I ,  S 601 p r o v i d e s :  "The income t a x  l a w s  - 
i n  f o r c e  i n  t h e  Uni t ed  S t a t e s  w i l l  come i n t o  f o r c e  i n  t h e  
Nor the rn  Mariana I s l a n d s  as a t e r r i t o r i a l  income t a x  . . . ." 
13/ COVENANT a r t .  V I ,  § 602 p r o v i d e s :  "The Government o f  - 
t h e  N o r t h e r n  Mariana I s l a n d s  may by l o c a l  l a w  impose such 
t a x e s ,  i n  a d d i t i o n  t o  t h o s e  imposed under  S e c t i o n  601,  as 
it deems a p p r o p r i a t e  . . . ." e 



p r o v i s i o n  t h a t  d e a l s  w i t h  g o v e r n m e n t a l  b o r r o w i n g ,  s e c t i o n  

607, imposes  a  10 p e r c e n t  d e b t  l i m i t a t i o n  d u r i n g  t h e  f i r s t  

s e v e n  y e a r s  o f  f i n a n c i a l  a s s i s t a n c e . . a n d  t h e r e a f t e r  as  may 

b e  a g r e e d  upon. 

B. C u r r e n t  Sys tem o f  T a x a t i o n  

Under t h e  S e c r e t a r i a l  O r d e r ,  t h e  T r u s t  T e r r i t o r y  

l aws  and t h e  p r o v i s i o n s  o f  t h e  N o r t h e r n  Mar iana  I s l a n d s  s h a l l  

r ema in  i n  e f f e c t  u n t i l  a l t e r e d  bv t h e  N o r t h e r n  Mar iana  I s l a n d s  
1 4 /  - 

l e g i s l a t u r e .  The T r u s t  T e r r i t o r y  Code c u r r e n t l y  imposes  

a  t h r e e  p e r c e n t  t a x  on wages and  s a l a r i e s ,  s u b j e c t  t o  a n  
15,' - 

a n n u a l  p e r s o n a l  d e d u c t i o n  o f  $1000. I n  a d d i t i o n ,  t h e r e  
1 6 /  - - 171 

i s  a  g r o s s  b u s i n e s s  r e v e n u e  t a x ,  l i c e n s e  f e e s ,  a s c r a p  
1 8 /  - - 19/  

metal e x p o r t  t a x ,  v a r i o u s  e x p o r t  and i m p o r t  t a x e s ,  a 
20/ - - 2 1 /  

f u e l  t a x ,  a u t h o r i z a t i o n  f o r  a  m u n i c i p a l  e x c i s e  t a x  and 

1 4 /  S e c .  O r d e r  N a .  2989,  4 1  Fed.  Reg. ,  p t .  I V ,  § 1, p.  15895 - 
(Apr.  1 5 ,  1 9 7 6 ) .  

15 /  TETJST TERRITOHY COEE ' tit.  7 7 ,  cn. 11, § 2 5 2  (Supp.  1975)  -- 
[ h e r e i n a f t e r  c i t e 1 2  IS TTc!. Tht? i n c o r n e " t a x  became e f f e c t i v e  
i n  1971.  

16; TTC zit. 77 ,  c h .  11, g 2 5 P  (Supp. 1 9 7 5 ) .  - 
n i?/ TTS tit. 7 7 ,  c !~ .  s ,  S 2 .  - 

18/  TTC tit. 7 7 ,  c h .  3 ,  § 52. - 
19/  TTC tit. 7 7 ,  c h .  3 ,  § 53 (Supp. 1 9 7 5 ) .  - 
20/ TTC tit. 7 7 ,  c h .  5 ,  § 101.  The t a x e s  on  moto r  f u e l  a r e  - 
t r a n s m i t t e d  t o  t h e  m u n i c i p a l i t i e s  t o  b e  u s e d  e x c l u s i v e l y  f o r  
t h e  c o n s t r u c t i o n  and  m a i n t e n a n c e  o f - m u n i c i p a l  r o a d s .  
MARIANA ISLANDS DIST. CODE t i t= 6 ,  c h .  6 .36 ,  § 6.36.010 
[ h e r e i n a f t e r  c i t e d  a s  M I D C I  . 
21/ MIDC tit. 6 ,  c h .  6 .40 ,  § 6.40 .010 .  - 



2  2/ - 
a  beverage  c o n t a i n e r  t a x .  During f i s c a l  y e a r  1975 t h e  

income t a x e s  i n  t h e  Nor the rn  Marianas t o t a l l e d  $982,792.53, 

t h e  impor t  and e x p o r t  t a x e s  $827,863.73, and t h e  l i c e n s e  
2  3/ - 

f e e s  $22,423.00. The revenues  r a i s e d  by t a x a t i o n  a r e  

supplemented by an  annua l  a p p r o p r i a t i o n  p rov ided  by t h e  

Uni ted  S t a t e s  government and by d i r e c t  g r a n t s  from a  number 

of  f e d e r a l  agenc i e s .  

The t a x  revenues  o f  t h e  Nor thern  Mariana I s l a n d s  

a r e  c u r r e n t l y  d e p o s i t e d  i n t o  t h e  t r e a s u r y  of t h e  government 

of  t h e  Nor thern  Mariana I s l a n d s ,  and a p p r o p r i a t i o n s  a g a i n s t  
24 /  - 

t h e s e  revenues  a r e  made by t h e  l e g i s l a t u r e .  Taxes imposed 

by t h e  m u n i c i p a l i t i e s  a r e  d e p o s i t e d  i n t o  t h e  t r e a s u r y  o f  
2 5/ - 

t h e  a p p r o p r i a t e  m u n i c i p a l i t y .  

C .  Genera l  P o l i c y  C o n s i d e r a t i o n s  With Respect  t o  
Taxa t i on  and P u b l i c  F inance  

The t e n s i o n  between f a i t h  i n  r e p r e s e n t a t i v e  
* 

democracy and r e a c t i o n  t o  l e g i s l a t i v e  abuses  has  r e s u l t e d  

i n  a wide s r a r i a t i c c  amonq t h e  t a x a t i o n  a ~ d  f i n a n c e  p r o v i s i o n s  

22/ M I D C  t it .  6 ;  ch. 6;44, S 6 . 4 4 . 0 2 0 .  - 

7 ?,/ 3csey t~ len t  sE ~t-t~, 2s  b--, &~>JS&T,   pi:^^, ; ' l ~ ' : " '  --.u A 1 ?"""";3'; -P-~LF.L - SY 
THE P A C I F I C  ISLANDS 1975 p .  187 (19761: Of t h e  impor t  and 

e x p o r t  t a x e s ,  $361,197.25 weng t o  t h e  Congress o f  Micrones ia .  
I d .  

2 4 /  Sec. Order  No. 2989, 4 1  Fed. Reg., p t .  V ,  S ' l ,  p.  15895 - 
(Apr. 1 5 ,  1976) .  See MIDC tit. 6 ,  ch .  6 .08 ,  B 6.08.010. - 
25/ Sec.  Order  No. 2989, 4 1  Fed. R e g . ,  p t .  V ,  § 2, p. 15895 - 
(Apr. 1 5 ,  1976 ) .  

s 



of  p r e s e n t  s t a t e  c o n s t i t u t i o n s .  G e n e r a l l y ,  i n  t h e  e a r l y  

s t a t e  c o n s t i t u t i o n s ,  l i t t l e  was s a i d  a b o u t  t h e  f i s c a l  

powers o f  government .  I n  r e a c t i o n  t o  t h e  f i n a n c i a l  d i f f i -  

c u l t i e s  t h a t  c o n f r o n t e d  them d u r i n g  t h e  m i d - n i n e t e e n t h  

c e n t u r y  and a g a i n  d u r i n g  t h e  e a r l y  1 9 3 0 1 s ,  many s t a t e s  

t e n d e d  . t o  i n c o r p o r a t e  d e t a i l e d  l i m i t a t i o n s  upon t h e  t a x i n g  

and bo r rowing  powers i n  t h e i r  c o n s t i t u t i o n s  i n  an  e f f o r t  t o  
2 6 /  - 

p r e v e n t  over-commitment o f  s t a t e  r e s o u r c e s  i n  t h e  f u t u r e .  

The c u r r e n t  t r e n d ,  j udg ing  by t h e  c o n s t i t u t i o n a l  r e v i s i o n s  

o f  t h e  p a s t  t w e l v e  y e a r s ,  h a s  been  t o  r e d u c e  t h e  l e n g t h  

and c o m p l e x i t y  o f  c o n s t i t u t i o n a l  r e q u i r e m e n t s ,  l e a v i n g  more 

d i s c r e t i o n  t o  t h e  l e q i s l a t u r e  and  t h e  e x e c u t i v e  i n  e s t a b -  - 
27 /  - 

l i s h i n g  and a d m i n i s t e r i n g  t h e  r e v e n u e  s y s t e m s .  

The g o v e r n m e n t ' s  powers w i t h  r e s p e c t  t o  t a x a t i o n  

and p u b l i c  f i n a n c e  a r e  a t  t h e  h e a r t  o f  t h e  f i n a n c i a l  i n t e g r i t y  

o f  t h e  Commonwealth. L i m i t a t i o n s  on  t h e  power t o  t a x  may 

a d v e r s e l y  a f f e c t  t h e  g o v e r n m e n t ' s  a b i l i t y  t o  marke t  g e n e r a l  

2 7 /  A kev i  constitutions -- t h o s e  o f  Z ~ n n r c t i c u t ,  Iowa, - 
Rhode I s l a n d ,  Vermont,  and ~ r n e r i c a n  Samoa ( p r o p o s e d )  -- 
c o n t a i n  no  c l a u s e s  s p e c i f i c a l l y  a d d r e s s i n g  t h e  g o v e r n m e n t ' s  
power o f  t a x a t i o n .  The g o v e r n m e n t ' s  a b i l i t y  t o  i n c u r  d e b t ,  
however ,  t r a d i t i o n a l l y  h a s  r e c e i v e d  c o n s t i t u t i o n a l  t r e a t -  
ment.  F o r  example ,  Iowa and Rhode I s l a n d ,  which d o  n o t  
a d d r e s s  t a x a t i o n ,  d e v o t e  a p r o v i s i o n  t o  s t a t e  bo r rowing .  
IOWA CONST. a r t .  V I I ;  R . I .  CONST. amend. X X X I .  Hawai i  
t reats  t a x a t i o n  o n l y  g e n e r a l l y ,  b u t  p r o v i d e s  e x t e n s i v e  
r e g u l a t i o n  o f  bonds and d e b t  l i m i t a t i o n s .  HAWAII  CONOT. 
a r t .  V I ,  S 3 .  



revenue  bonds and t h u s  t o  f i n a n c e  c e r t a i n  a c t i v i t i e s  t h r o u g h  

long-term d e b t .  C o n v e r s e l y ,  l i m i t a t i o n s  on  t h e  power t o  

i n c u r  d e b t  are o f t e n  n e c e s s a r y  t o  c o n v i n c e  l e n d e r s  t h a t  

t h e  government i s  f i n a n c i a l l y  s t a b l e  and s o l v e n t .  

The e x e r c i s e  o f  t h e  powers o f  t a x a t i o n  and p u b l i c  

d e b t  i s  a . 1 ~ 0  i m p o r t a n t  i n  c r e a t i n g  a f a v o r a b l e  c l i m a t e  f o r  

i n v e s t m e n t  i n  t h e  N o r t h e r n  Mar ianas .  I f  t h e  l e g i s l a t u r e  

h a s  u n l i m i t e d  power t o  t a x ,  i n v e s t o r s  may be  conce rned  t h a t  

as soon a s  t h e i r  i n v e s t m e n t s  b e g i n  t o  show a s u b s t a n t i a l  

r e t u r n ,  t h e y  w i l l  b e  s u b j e c t e d  t o  d i s c r i m i n a t o r y  t a x a t i o n .  

I f  t h e  l e g i s l a t u r e  h a s  o n l y  v e r y  r e s t r i c t e d  powers t o  borrow,  

i n v e s t o r s  may f i n d  t h e  Nor the rn  Mar ianas  u n a t t r a c t i v e .  They 

may b e l i e v e  t h e  government w i l l  be  u n a b l e  t o  p r o v i d e  f a c i l i -  

t i e s  and s e r v i c e s  commensurate w i t h  t h e  needs  o f  a  growing 

economy and  t h a t  w i t h o u t  t h a t  i n f r a s t r u c t u r e ,  the? economy , 
I 

w i l l  f a l t e r ,  c a u s i n g  i n v e s t m e n t s  t o  r e t u r n  less t h a n  t h e y  

mighL e l s e w h e r e .  

F u r t h e r ,  t h e  e x z r c i s e  of t h e  pmer t o  t a x  and 

i n c u s  p u b l i c  d e b t  w i l i  nave  a  p e r v a s i v e  effect c n  t\e 

- .  c i. t i zezs  cf the C~I;II~:L!C:~>;~:?-~ tan 'C z:ipa~c-rs  r:!:~t t ; # l : ? ~ .  :ccr.r :- 

dence  t h a t  t h e  s y s t e m  o f  g e n e r a t i n g  governmenta l  r e v e n u e s  

i s  f a i r  and t h a t  s p e c i a l  i n t e r e s t  g r o u p s  a r e  n o t  unduly  

f a v o r e d .  I f  t h i s  c o n f i d e n c e  i s  n o t  p r e s e n t ,  p o p u l a r  d i s s a t i s -  

f a c t i o n  w i t h  government may o c c u r ,  and  t h e  most  t a l e n t e d  and  

p r o d u c t i v e  c i t i z e n s  may l o o k  t o  s e t t l e  e l s e w h e r e .  * 



The Commonwealth c o n s t i t u t i o n  c a n n o t  g u a r a n t e e  

f i s c a l  i n t e g r i t y  and economic s t a b i l i t y .  T h e r e  must  be 

t r u s t  i n  t h e  new l e g i s l a t u r e  t o  a c t .  r e s p o n s i b l y  i n  e n a c t i n g  

t a x e s  and  a p p r o p r i a t i n g  r e v e n u e s ,  and  t h e r e  must  b e  a s i m i -  

l a r  t r u s t  i n  t h e  new e x e c u t i v e  b r a n c h  t o  a d m i n i s t e r  t h e  

g o v e r n m e n t ' s  p rograms e f f i c i e n t l y  w i t h  l i m i t e d  r e s o u r c e s .  

The C o n s t i t u t i o n  s h o u l d  e s t a b l i s h  t h e  fundamen ta l  r u l e s  

t h a t  se t  t h e  Commonwealth on  a  p r o p e r  f i s c a l  c o u r s e  and 

p e r m i t  s u f f i c i e n t  f l e x i b i l i t y  t o  m e e t  c h a n g i n g  c i rcum-  

s t a n c e s  i n  t h e  f u t u r e .  

11. SPECIFIC  ISSUES FOR D E C I S I O N  

A. Commonwealth T a x a t i o n  

T h i s  s e c t i o n  f i r s t  d i s c u s s e s  t h e  t a x i n g  powers of  

t h e  Commonwealth government ,  i n c l u d i n g  t h e  g e n e r a l  l i m i t a -  

t i o n s  on  t h a t  power t h a t  may be c o n s i d e r e d  by t h e  Convenf . icn.  

S p e c i f i c  t y p e s  o f  t a x e s  -- income, p r o p e r t y ,  c o r p o r a t e ,  

e x p o r t - i  mpor t  and s a l e s  -- a r e  Llien c o n s i d e r e d  t ~ g e t h e r  

w i t h  v a r i c ~ s  t y p e s  cf t a x  exempt. icns .  Othr-.r d e v i c e s  r h a t  

affect t h e  t a x i n ?  s y s t e m  s n c h  a s  e a r m a r k i n g  of t a x  revenues, 

- .  . a ; <  r~t;: ~ i ; ; l x  t s t l c n ; ;  a;,G inay,,jcti;r ';  t , y ~ e s  JTy ~ i s c ~ ~ ~ ~ ~  i n  

t h e  r e m a i n d e r  o f  t h i s  s e c t i o n .  



1. Taxing power 

a )  E x t e n t  of t h e  t a x i n g  power 

I n  a d d i t i o n  t o  t h e  t e r r i t o r i a l  income t a x  s p e c i f i -  .. 
28 /  - 

c a l l y  p r o v i d e d  f o r  by t h e  Covenant ,  t h e  government of  t h e  

Nor the rn  Mar iana  I s l a n d s  i s  v e s t e d  w i t h  t h e  a u t h o r i t y  to  
29/ - 

impose s u c h  o t h e r  l o c a l  t a x e s  a s  i t  deems a p p r o p r i a t e .  

Moreover,  t h e  Covenant  a s s i g n s  t o  t h e  l e g i s l a t u r e  a l l  power 
30/ - 

t h a t  e x t e n d s  t o  " r i g h t f u l  s u b j e c t s  o f  l e g i s l a t i o n . "  Thus,  

t h e  p r i n c i p a l  d e c i s i o n  f o r  t h e  Convent ion  i s  w h e t h e r  t h e  

C o n s t i t u t i o n  s h o u l d  p r o v i d e  l i m i t s  on t h e  e x e r c i s e  o f  t h e  

l o c a l  t a x i n g  a u t h o r i t y ,  beyond t h o s e  a l r e a d y  c o n t a i n e d  i n  
31/ - 

t h e  Covenant .  

A t  t h e  o u t s e t ,  c o n s i d e r a t i o n  s h o u l d  b e  g i v e n  t o  

t h e  e x t e n t  t h a t  t h e  t a x i n g  power i s  t o  b e  g i v e n  t o  t h e  l e g i s -  

l a t u r e .  I t  may b e  d e s i r a b l e  t h a t  t h e  C o n s t i t u t i o n  g r a n t  gen- 

e r a l  l e g i s l a t i v e  power,  which i n c l u d e s  t h e  power t o  l e v y  . 
32/ - 

t a x e s .  A l t e r n a t i v e l y ,  t h e  C ~ n s t i t u t i o n  c a n  be  l e s s  

28/ COVENANT a r t .  V I ,  S € 2 1 .  Techn ica l  1 y ,  t h e  601  t - a ~  
- .  

o p e r a t z s  i n d ~ p e a d e n t l y  of any = a x i n g  power z l lowed  cr f o r -  
b i  dLrn t~ t h e  C O I X T ~ C J ~ W ~ E ~ ~  t:? goveriirr,ent. 

29/ COVENANT a r t .  VI ,  § 602. - .. 
30/ COVENANT a r t .  11, § 2 0 3 ( c ) .  A d i s c u s s i o n  o f  l e g i s l a t i v e  - 
powers i s  set o u t  i n  BRIEFING PAPER NO. 3:  TEE LEGISLATIVE 
BRANCH § I I ( A ) .  

31/ R e g a r d l e s s  o f  i t s  a u t h o r i t y  under  t h e  C o n s t i t u t i o n ,  t h e  - 
l e g i s l a t u r e  c o u l d  n o t  e n a c t  a  t e r r i t o r i a l  income t a x  t h a t  
would d i f f e r  f rom t h e  income t a x  s p e c i f i e d  i n  § 601  o f  t h e  
Covenant .  

3 2 /  The g e n e r a l  g r a n t  of l e g i s l a t i v e  power i s  d i s c u s s e d  i n  - 
BRIEFING PAPER NO. 3 :  THE LEGISLATIVE BRANCH § I I ( A )  (1). 



e x p a n s i v e .  The C o n s t i t u t i o n  c o u l d  p r o h i b i t  any l o c a l  t a x e s  

t o  supp lemen t  t h e  t e r r i t o r i a l  income t a x  imposed by t h e  
3  3 /  - 

Covenan t ,  o r  i t  c o u l d  s p e c i f y  l i m i t e d  t y p e s  o f  l o c a l  
3 4 /  - 

t a x e s  t h a t  c o u l d  be imposed by t h e  l e g i s l a t u r e .  

Three  t y p e s  of  p r o v i s i o n s  c o n t a i n e d  i n  s t a t e  con- 

s t i t u t i o n s  d e a l  g e n e r a l l y  w i t h  t h e  t a x i n g  pawer.  The f i r s t  

t y p e  s p e c i f i c a l l y  d e l e g a t e s  t o  t h e  l e g i s l a t u r e  t h e  e x c l u s i v e  
35/ - 

power t o  r a i s e  r evenue  by t a x a t i o n .  One p o s s i b l e  d i s -  

a d v a n t a g e  o f  t h i s  t y p e  o f  p r o v i s i o n  i s  t h a t  i t  c o u l d  b e  con- 

s t r u e d  a s  i n c o n s i s t e n t  w i t h  l o c a l  ( i . e . ,  m u n i c i p a l )  t a x i n g  

a u t h o r i t y .  I f  s u c h  a  r e s u l t  i s  i n  f a c t  d e s i r e d ,  t h e n  i t  

s h o u l d  be  s o  s t a t e d  and n o t  l e f t  t o  t h e  a m b i g u i t y  o f  t h e  
3 6 /  .- 

g r a n t i n g  l anguage .  G e n e r a l l y ,  however ,  t h i s  t y p e  of  

s t r a i g h t f o r w a r d  d e l e g a t i o n  of t a x i n g  a u t h o r i t y  may be  t h e  

most s e n s i b l e  d r a f t i n g  a l t e r n a t i v e  t o  r e l i a n c e  upon a 

g e n e r a l  g r a n t  o f  l e g i s l a t i v e  a u t h o r i t y .  

A s econd  t y p e  o f  t a x i n y  power p r o v i s i o n  found I n  

s t a t e  c c n s t i t u f l o n s  i s  p u r p c s z - o r i e n t e d :  

I .</  T h i s  approach  w s c l ?  have  t h e  e f f e c t  of den>-ing t h e  - 
i c ~ f  s l z t u r c  t":-: pn:.--r tcl; l~::y r h e  I c c ~ l  t,:xnS .referr,?ci 
i n  3 6 u 2  o f  t h e  Covenaa t .  

34 /  COVENANT a r t .  V I  , 5 ' 602.  - 
3 5 /  F o r  example ,  t h e  I l l i n o i s  c o n s t i t u t i o n  p r o v i d e s :  "The - 
G e n e r a l  Assembly h a s  t h e  e x c l u s i v e  power t o  ra ise  revenue  by 
law e x c e p t  a s  l i m i t e d  or o t h e r w i s e  p r o v i d e d  i n  t h i s  C o n s t i -  
t u t i o n . "  ILL. CONST. a r t .  I X ,  5 1. 

3 6 /  The a d v a n t a g e s  and d i s a d v a n t a g e s  o f  m u n i c i p a l  w x i n g  - 
a u t h o r i t y  a r e  s e t  o u t  i n  BRIEFING PAPER NO.  5: LOCAL 
GOVERNMENT 5 I I ( B )  ( 3 )  ( a )  - 



The l e g i s l a t u r e  s h a l l  p r o v i d e  by law 
f o r  a n  a n n u a l  t a x  s u f f i c i e n t ,  w i t h  
o t h e r  r e s o u r c e s ,  t o  d e f r a y  t h e  
e s t i m a t e d  e x p e n s e s  o f  t h e  s t a t e  
government  f o r  e a c h  f i s c a l  y e a r . 3 7 /  - 

While  s t a t i n g  t h a t  t h e  t a x i n g  power d o e s  e x i s t ,  t h i s  p r o v i -  

s i o n ' s  emphas i s  i s  b a s i c a l l y  upon t h e  u s e s  o f  t h e  money 

r a i s e d .  T h i s  f o r m a t ,  however ,  c o n c e i v a b l y  c o u l d  o p e r a t e  

as a r e s t r i c t i o n  on  t h e  t a x i n g  power;  i t  may s u g g e s t  t h a t  

t a x  d o l l a r s  may b e  c o l l e c t e d  o n l y  t o  d e f r a y  t h e  a n n u a l  

e x p e n s e s  o f  t h e  government .  The consequence  o f  t h i s  con- 

s t r u c t i o n  would b e  to  l i m i t  government  b o r r o w i n g  s i n c e  

presumably  t a x e s  c o u l d  n o t  b e  r a i s e d  t o  r e t i r e  long- t e rm 

d e b t .  Because o f  t h e s e  a m b i g u i t i e s ,  t h i s  p r o v i s i o n  migh t  
3  8 /  - 

prove  t r o u b l e s o m e  i n  f u t u r e  y e a r s .  

37,' COLO. CONST. a r t .  X I  g 2 ;  MO. CONST. a r t .  X I  § 1; - 
NEV. CONST. a r t .  IX, 5 2 .  

I 

3$/  An a l t e r n a t i v e  t y p e  o f  p r o v i s i o n  d o e s  n o t  men t ion  t h e  - 
t a x i n g  .- power - i n  a n  a b s o l u t e  s e n s e  b u t  s t a t e s  t h a t  t h e r e  
s h a l l  be t a x s t i o n  w i t h i n  c z r t a i n  l i n i t s .  ,- E . g . ,  N . J .  CONST. 
a r t .  VIII, S 1; S . C .  CONST. a r t .  X ,  § 1; TEX. CONST. a t - t .  
1 1  S 1 The two p r i n c i p a l  l ia i t s ,  uniformity and  u s e  
f o r  a p u b 1 . i ~  ;:l?rpose, are  c3i.scussed bz low i n  5 I I ( A I  (1) 
( n )  . 



F i n a l l y ,  s e v e r a l  s t a t e  c o n s t i t u t i o n s  i n c l u d e  

a p r o v i s i o n  t h a t  a t  one  t ime  was a d v o c a t e d  by t h e  N a t i o n a l  

M u n i c i p a l  League:  

The power of t a x a t i o n  s h a l l  n e v e r  b e  
s u r r e n d e r e d ,  suspended  o r  c o n t r a c t e d  
away. 39/  - 

T h i s  p r o v i s i o n  i s  d e s i g n e d  t o  p r e v e n t  a b u s e s  o c c u r i n g  by 

r e a s o n  o f  l e g i s l a t i v e  d e l e g a t i o n  o f  t a x i n g  a u t h o r i t y  t o  

non-governmental  b o d i e s .  I t  i s  d i f f i c u l t  t o  f o r e s e e  a 

need  i n  t h e  N o r t h e r n  Mar i anas  f o r  d e l e g a b l e  t a x i n g  a u t h o r i t y .  

N e v e r t h e l e s s ,  t h e  Conven t ion  s h o u l d  c o n s i d e r  w h e t h e r  t o  

f o r e c l o s e  l e g i s l a t i v e  f l e x i b i l l t y  i n  t h i s  r e g a r d  a t  t h e  
4 0 /  - 

o u t s e t  o f  t h e  new Commonwealth. 

3 9 /  T h i s  p r o v i s i o n  i s  f ~ u n d  i n  t h e  c o n s t i t u t i o n s  o f  - 
t h i r t e e n  j u r i s d i c t i o n s ,  i n c l u d i n g  A l a s k a ,  H a w a i i ,  
I l l i n ~ i s  and P u e r t o  Rico .  ALAS. CONST. a r t .  I X ,  § 1; 
HAWAII CONST. a r t .  V I ,  i ;  ILL. CONST. a r t .  I X ,  5 1; 
P . 3 .  CONST. a r t .  V I ,  5 2 .  

4 G /  T h e  r e c e n t l y  r e v i s e d  e d i t i o i ~  of Lhe Model S t a t e  -- 
C o n s t i t u t i o n ,  ncv;:ever, h a s  deleted t h i s  t y p c  o r  pro- 
--- - p. 

v i s i o n ,  a p p a r e n t l y  b e c a u s e  t h e  a b ~ r e s  i t  was i n t e n d e d  
kc FrcTJexit n e v e r  j ~ ~ a t e r i ~ l i z c d .  



b) General limits on the taxing power 

The initial limits on the taxing power are those - - 

41/ - 
found in the United States constitution and the Covenant. 

Any further limitations on the power of the legislature to 

raise revenue must be provided in the Commonwealth Constitu- 

tion. while virtually any constitutional provision operates 

as a limitation on whatever authority is vested in the 

legislature, there are two general limitations adopted by 

the constitutions in jurisdictions within the United States 

that deserve consideration: public purpose and uniformity. 

These may be adopted singly, together, or omitted entirely. 

i) Public purpose clause. Approximately 

half the state constitutions provide that the proceeds'of 
4  2/ 

public revenues be used "for a public purpose."- 

These clauses restate the principle long upheld 

by the United States Supreme Court that public funds derived 
4  3/ - 

from tax revenGes carinot he expended for private purpcses. 

--- . --A 

41,' Thsee lixitatiozs are o?it.lir,ed i r ;  5 I (A) abovs. - 
4 2 /  9 .9 . ;  ?,LAS. CC'Ks';. a r t ,  1 5 ;  GA. CGWST. 3.rt. - - - -- 
ViII Li3 71 I; iiq:,q 7 r r C O N ; ; ~ ~ ,  &:kc .- V L I  r 2 ;  .L\. C;'i<:<rZ.. ~ P C ~  

VII, S 1; MONT. CONST. art. VIII, 5j 1. 
. . 

43 /  Citizens' Sav. & Loan Ass'n v. City of Topeka, 87 U.S. - 
655 (1875). In the past, these clauses have been held to 
invalidate the building up of private fortunes, the redress 
of private wrongs, the improvement of private property 
and the promotion of private enterprises through a state's 
taxing powers 71 AM. JUR. 2 d  State and Local Taxation 5 4 2  
(1973). 



These provisions impose no new restraints on the governmental 

power to raise revenues an2 should be construed merely as a 

recognition of the obligation that is imposed on them through 
44/ - 

the Fourteenth Amendment. 

The options concerning a public purpose clause 

are basically two: the insertion of a general clause, 

similar to that mentioned above, or omission entirely. 

The first alternative may be desirable as a recognition of 

the general principle, and serves as an exhortation to the 

legislature to be circumspect in its choice of recipients 

of public funds. The second alternative is feasible in view 

of the applicability of the Fourteenth Amendment and the 

fact that the courts will generally defer to legislative 

determination that a public purpose does indeed exist. 

While a third option conceivably exists -- that of spelling 

out in the Constitution the various causzs to which tax 

revenues may be allocated -- the gr5at weight of scholarly 
opinicn is &gainst such potential lirnitatioz of legislative 

discretion  an^ inclusion of overbardel-Anq &tail in the 

44/ Carmichael v. Southern Coal & Coke Co., 301 U.S. 495, - 
514-15 (1937) (state legislatures have broad discretion 
to determine public purpose, and any Fourteenth Amendment 
violation "would require a plain case of departure from 
every public purpose which could reasonably be conceived 
to justify intervention of a court"); Green v. Frazier, 
253 U.S. 233 (1920). 



4 5/ - 
constitutional document. 

A problem arises in defining "public purpose" and 

fitting that definition to the particular appropriation in 

question. While the issue is one for judicial determina- 

tion, courts that have wrestled with the problem have 

declined to.formulate a standard definition, preferring 
4 6 /  - 

instead to leave each case to be decided on its own facts. 

The "public purpose" issue is most controversial 
4 7 /  - 

in connection with private investor undertakings. For 

example, one of the changes most widely recommended for 

the revenue article in the Illinois constitution was 

one that would have explicitly permitted the use of 

public funds to support private, non-profit or even profit- 

making activities that are specifically designed to promote 
4 8 /  - 

the public purpose. Such a provision, it is argued, is 

? 

45/ The drafters of the 1950 constitution of Hawaii con- - 
sldereci incorpcrating a iist.of prohibitions in the public 
purpose clzuse but finally drop~cd the ided because of tie 
complesitiec involved. Legislative 3.eference Bureau, HAWAII 
CZhTSTITVTI(2NAL C ~ M ' V E N ' ~ I O ? J  STTJDIXS, ARTICLE TJl r 'TAWTLaP: N I D  
FIN?J<CE F; 19 (1362; i.herein.lftsl cited as EPPW>-lI STUDIES! . 

See Grsen v .  ?'~:azie?:, 251: 2.S. 2 3 2 ,  2 4 i l  (i92C) [citinq - ---~ -.-- -- - . . . . aFpr,z;.,:i t-::~; L z ; ~  - ! --+ nec:r;:jf;ixy 2 2  t he  
I* c. - 

expenditure as the criterion). 

4 7 /  Public Administration Service, CONSTITUTIONAL STUDIES, - 
vol. 3, ch. IX, p. 5 (1955) [hereinafter cited as ALASKA 
STUDIES]. See generally Note, State Constitutional Limita- 
tions on a Municipality's Power to Appropriate Funds or 
Extend Credit to Individuals and Associations, 108 U. PA. L. 
REV. p. 95 (1959). 

48/ Fisher, Public Finance, in CON CON: ISSUES FOR TH$ - 
ILLINOIS CONSTITUTIONAL CONVENTION p. 328 (S. Gove & 
V. Ranney ed. 1970) [hereinafter cited as ILLINOIS CON CON]. 
The necessity for this explicit exception was ,terminated 
by the-omission of a public purpose clause in the revised 
constitution. 



n e c e s s a r y  t o  encourage  p r i v a t e  c a p i t a l  t o  u n d e r t a k e  v e n t u r e s  

e a r n e s t l y  needed by t h e  community b u t  c o n s i d e r e d  

s o  r i s k y  t h a t  t h e  p r i v a t e  s e c t o r  would d e c l i n e  t o  a c c e p t  

them w i t h o u t  p u b l i c  s u p p o r t .  I n  a d d i t i o n ,  t h i s  form o f  

f i n a n c i n g  h a s  been  j u s t i f i e d  a s  a method by which s t a te  

governments  c a n  a t t r a c t  i n d u s t r y  t o  t h e i r  areas. Conceiv-  

a b l y ,  o f  c o u r s e ,  a n  argument  c o u l d  b e  made t h a t  as l o n g  as 

t h e  b e n e f i t s  t o  t h e  community are d i r e c t  a n d  s u b s t a n t i a l ,  

even  p r o f i t - m a k i n g  i n d u s t r i a l  a c t i v i t y  s e r v e s  a  " p u b l i c  

p u r p o s e . "  The problem i s  d e f i n i n g  and  s e t t i n g  t h e  c r i t e r i a  

t o  d e t e r m i n e  how " d i r e c t "  and " s u b s t a n t i a l "  t h e  b e n e f i t s  a r e .  

Because  t h e  t a x a t i o n  m i g h t  o c c u r  a t  a s t a g e  when t h e  i n d u s t r y  

o r  commerc ia l  p l a n t  is s t i l l  b e i n g  p l a n n e d ,  d e t e r m i n i n g  t h e  

p u b l i c  b e n e f i t  of t h e  p a r t i c u l a r  e n t e r p r i s e  would b e  s p e c u l a -  

t i v e ,  if n o t  i m p o s s i b l e .  I n  r e s p o n s e  t o  t h e s e  p rob lems ,  a 

number o f  c o n s t i t u t i o n s  p r o v i d e  a n  i n d u s t r i a l  development  
4 8 /  - 

e x c e p t i o n  t o  t h e i r  p u b l i c  puxpose c l a u s e s .  

7 1  . - ii) " ~ ; t o r r n i k y  c l z u s e .  A s m a l l  nvmht!r 

of  s t a t e r  r e s t r i ~  i: t h e  i ~ g i s l a t u r e  '5 t.?.xing power 5~ 

resail i n %  iri their c o r , ~  titly+jbofis th?t  t?x~j. be 
5 3,' 

"un i fo rm and e q u a l .  "- Such u n i f o r m i t y  c l a u s e s ,  a s  t h e y  
\ 

49/  E - g . ,  ARK. CONST. amend. 4 9 ;  NEB. CONST. a r t .  - 
XV, 5 1 6  ( r e p e a l e d ) ;  O H I O  CONST. a r t .  V I I I ,  5 13 ;  VA. CONST. 
a r t .  X ,  5 1 0 .  

50/  Today, o n l y  s e v e n  s t a t e s  have  a u n i f o r m i t y  r u l e :  A l a s k a ,  - 
C o n n e c t i c u t ,  Hawai i ,  I o w a ,  New York, Rhode I s l a n d  a n d  
Vermont. 



a r e  c a l l e d ,  came i n t o  e x i s t e n c e  i n  an e r a  when r e a l  p rope r ty  

t a x e s  were cons idered  t h e  b a s i c  sou rce  o f  s t a t e  revenues.  

P r e f e r e n t i a l  t r ea tmen t  by l e g i s l a t u r e s  accorded t o  r a i l -  

r oads ,  l and  deve lopers  and c o r p o r a t i o n s  i n  t h e  n i n e t e e n t h  

cen tu ry  l e d  t o  a  d i s t r u s t  of d i f f e r i n g  t a x  t r ea tmen t s .  

Un i fo rmi ty . c l auses  r e s u l t e d  i n  an e f f o r t  t o  p reven t  d i s -  

c r imina to ry  t a x a t i o n  by r e q u i r i n g  t h a t  t a x  r a t e s  be a p p l i e d  
S 1 /  - 

uniformly w i t h i n  each j u r i s d i c t i o n .  

The i s s u e  b e f o r e  t h e  Convention d e l e g a t e s  is  

b a s i c a l l y  whether a  un i formi ty  c l a u s e  should  be  inc luded  

i n  t h e  C o n s t i t u t i o n .  The c l a u s e s  have been under a t t a c k  

i n  r e c e n t  y e a r s  f o r  t h r e e  reasons .  F i r s t ,  many e x p e r t s  

f e e l  t h a t  such c l a u s e s  a r e  supe r f luous  i n  view o f  t h e  f a c t  

t h a t  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  United S t a t e s  

C o n s t i t u t i o n  a f f o r d s  t h e  same p r o t e c t i o n  a ' ga in s t  unreascn- 
52/ - 

ab ly  d i s c r i m i n a t o r y  t a x  t r ea tmen t .  Second, it i s  argued 

t h a t  t h e  c l a u s e s  a r e  somewhat a n a c h r o n i s t i c  s i n c e  t h 2  

p r i n c i p a l  source  of s t a t a  revczue i s  ncv t h e  iccone t a x ,  

jl/ i ? ~ t t h e w s ,  The Scnc~l r j , ,  or' Coxst; rli tic:lal P z ~ v i s l o n s  - 
~ e q u i r i n g  Uniformity i n  Taxa t ion ,  38 KY. L . J .  P -  31, at-38 
(1949).  .. 
52/ ILLINOIS CON CON p. 305; s e e  a l s o  Wal te r s  v .  C i t y  of S t .  
u s ,  347 U . S .  231, 237 (1954). - 



5 3/ - 
which i s  g r a d u a t e d  a n d ,  by d e f i n i t i o n ,  n o t  un i form.  

T h i r d ,  some e x p e r t s  f e e l  t h a t  r edundancy  a n d  c o n f l i c t i n g  

j u d i c i a l  i n t e r p r e t a t i o n s  a s i d e ,  c o n s t i t u t i o n s  s h o u l d  n o t  

b e  encumbered w i t h  p r o v i s i o n s  t h a t  i n h i b i t  t h e  f l e x i b i l i t y  
54/ - 

n e c e s s a r y  f o r  e f f e c t i v e  l e g i s l a t i v e  a c t i o n .  

P r o p o n e n t s  o f  u n i f o r m i t y  c l a u s e s  a r g u e  t h a t  

t a x p a y e r  i n t e r e s t s  s h o u l d  r e c e i v e  t h e  h i g h e s t  p r o t e c t i o n  

a n d  t h a t  t h e  c l a u s e s  s e r v e  t h i s  end .  F u r t h e r ,  t h e  

p rob lems  c a u s e d  by u n i f o r m i t y  c l a u s e s  o f t e n  r e s u l t  f rom 

imprope r  d r a f t i n g ;  p r o p e r t y  t a x e s  c a n  b e  e a s i l y  d i s t i n g u i s h e d  

53/ The Commonwealth w i l l  have  t h e  g r a d u a t e d  income t a x  - 
. o f  t h e  I n t e r n a l  Revenue Code u n d e r  § 601 o f  t h e  Covenant .  

The c o n f l i c t  i s  a r g u a b l y  i l l u s o r y  s i n c e  income t a x e s  
are  o r d i n a r i l y  n o t  c o n s i d e r e d  a form o f  p r o p e r t y  t a x e s ,  
b u t  a r e  i n s t e a d  e x c i s e  t a x e s .  - See  M i l l s  v .  S t a t e  Bd. o f  
E q u a l i z a t i o n ,  97 Mont. 1 3 ,  33 P.2d 563 ( 1 9 3 4 ) .  O t h e r  
s t a tes ,  however,  have  r e n d e r e d  d i f f e r e n t  i n t e r p r e t a t i o n s ;  
S e e  ~ l l i n o i s  ~ e g i s l a t i v e  C o u n c i l ,  CONSTITUTIONAL MANDATES - 
OF UNIFORJlITY OF TAXATION p .  5  (19593,  c i t e d  i n  Montana 
C o n s t i t u t i o n a l  Conven t ion  Commission, MONTANA CONSTITUTIONm 
CONVENTIObI STUDIES I STUDY P!O. 15 : TAXATION A N 3  FINALdCE 
p -  152 ii3?1) [ h e r e i n a f t e r  c i t e d .  as M0NTfLN.T STUEIFJS] . 
Montana. a t t e m p i e d  t o  s o l v e  t h e  problem by s p e c i f i c a i i y  
a1lowi.r;~~; income t a x e s  t o  b e  g r a d u a t e d .  MONTPYA STUDIES 
p. 14'7. 

t i a b i a i ~  ' s 13L;L' c ~ n s c i t u t i o r l  c o n - i ~ i n e d  a  u i l i f a r r ~ i  ty 
c l a u s e  s p e c i f y i n g  t h a t  t h e  l a n d s  and p r o p e r t y  o f  non- 
r e s i d e n t s  o f  t h e  s t a t e s  n o t  b e  t a x e d  a t  a r a t e  h i g h e r  
t h a n  t h o s e  b e l o n g i n g  t o  r e s i d e n t s .  HAWAII CONST. a r t .  V I ,  
§ 2 ( 1 9 5 0 ) .  T h i s  c l a u s e  was o m i t t e d  i n  t h e  r e v i s e d  con- 
s t i t u t i o n  o f  1968. 

54/ Kresky ,  T a x a t i o n  a n d  F i n a n c e ,  i n  SALIENT ISSUES OF 
7 

CONSTITUTIONAL REVISION p. 139 (J. Wheeler  ed .  1961)  
[ h e r e i n a f t e r  c i t e d  a s  SALIENT ISSUES]. 



i n  t h e  c o n s t i t u t i o n  from income and o t h e r  t a x e s  by s o  

des igna t ing  them. F i n a l l y ,  t h e  varying i n t e r p r e t a t i o n s  

given "equal  p r o t e c t i o n "  today sugges t  t h a t  t h i s  c l a u s e  

is  n o t  " s t a b l e "  enough t o  ensure  dependable and continuous 
55/ - 

taxpayer p r o t e c t i o n .  

I Those s t a t e s  t h a t  do n o t  have a  c o n s t i t u t i o n a l  

uniformity  c l ause  u s u a l l y  have some p rov i s ion  empowering 

t h e  l e g i s l a t u r e  t o  make reasonable  c l a s s i f i c a t i o n s  of 
5 6/ - 

proper ty  f o r  t a x  purposes.  C l a s s i f i c a t i o n  p rov i s ions  

can vary widely from very l i m i t e d  forms -- p r i m a r i l y  
57/ 

r e l a t i n g  t o  minera l  and f o r e s t  l ands  and homesteads- -- 
5 8/ - 

t o  power t o  c r e a t e  gene ra l  " reasonable"  c l a s s i f i c a t i o n s .  

55/ Gunther, Forward: I n  Search of Evolving Doctr ine  on - 
a  Changing Court: A Model f o r  a  Newer Equal P r o t e c t i o n ,  
86 HARV. L. REV. p. 1 (1972) .  S t a t e  t a x  p rov i s ions  apply- 
i ng  s p e c i f i c a l l y  t o  domestic o r  t o  f o r e i g n  co rpora t ions  - 
r a i s e  s p e c i a l  equa l  p r o t e c t i o n  problems. WHYY, i n c .  v. 
Borough of  Glassboro,  393 U.S .  117 (1968). 

56,' E.g. ,  MO. CONST. a r t ,  X ,  9 4 (a! .  - 

59/ One of t h e  nest G%taiTed c l a s c i f i c + t i u f i  ~ r o v i s i o n s  is -- 
f.=.~p:?. in t k \ ~ .  MFsso ;~ . r i  ccnlcti%ct ton: 

A l l  t a x a b l e  proper ty  s h a l l  be c l a s s i f i e d  
f o r  t a x  purposes a s  fol lows:  C l a s s  1, r e a l  
p roper ty ;  Class  2 ,  t a n g i b l e  persona l  pro- 
pe r ty ;  C l a s s  3 ,  i n t a n g i b l e  pe r sona l  pro- 
per ty .  The g e n e r a l  assembly, by gene ra l  
law, may provide f o r  f u r t h e r  c l a s s i f i c a t i o n  
w i t h i n  Classes 2  and 3, based s o l e l y  on t h e  
n a t u r e  and c h a r a c t e r i s t i c s  of t h e  p rope r ty ,  
and n o t  on t h e  n a t u r e ,  r e s idence  o r  b u s i n e s s ?  
of t h e  owner, o r  t h e  amount owned. . . . 

MO. CONST. a r t .  X ,  5 4 ( a ) .  

[Footnote cont inued on next  page. ] 



Uniformi ty  and c l a s s i f i c a t i o n  p r o v i s i o n s ,  however, a r e  

n o t  m u t u a l l y  e x c l u s i v e  s i n c e  some c o n s t i t u t i o n s  e x p r e s s l y  

make p r o v i s i o n  f o r  t h e  b a s i c  r u l e  k h a t  taxes a t  l e a s t  be  
59/ - 

uniform w i t h i n  t h e  same class.  

2. S p e c i f i c  t a x e s  

Once t h e  c o n t o u r s  o f  t h e  Commonwealth t a x i n g  power 

have been de te rmined ,  it i s  u s e f u l  t o  a n a l y z e  t h e  d i f f e r e n t  

t a x e s  c u r r e n t l y  l e v i e d  by t h e  states i n  o r d e r  t o  de te rmine  

t h e  u t i l i t y  of  s p e c i f i c  r e f e r e n c e  t o  them i n  t h e  C o n s t i t u t i o n  

o f  t h e  Nor the rn  Mariana I s l a n d s .  

S i n c e  t h e  p e r i o d  of  f i s c a l  d i s o r d e r  o f  t h e  1 9 3 0 1 s ,  

s ta tes  have s t e a d i l y  s h i f t e d  t h e i r  t a x a t i o n  from t h e  t r a d i -  

t i o n a l  a d  va lorem taxes on p r o p e r t y  t o  s p e c i f i c  taxes on 

income, s a l e s ,  i n h e r i t a n c e s  o r  es tates .  Accora ing ly ,  

s t a t e  usage  o f  t h e s e  t a x e s  v a r i e s  wide ly .  

The f o l l o w i n g  d i s c u s s i o n  a d d r e s s e s  t h e  p r i n c i p a i  

t a x e s  i n  e f f e c t  today  and t h e  s x t e n t  o f  t h e i r  use .  I t  

s h o l ~ l d  b e  n o t e d  t h a t  t h e  o n l y  tax mandated by t h e  Covel~cint 

i s  t h e  t e r r i t o r i a l  income t a x . s t i . p u l a t e d  ir, s e c t i o n  521.  

The d e t a i l  r e f l e c t e d , i n  t h e  M i s s o u r i  example h a s  been 
c r i t i c i z e d  as a n  " a t t e m p t  t o  w r i t e  t h e  e s s e n c e  of l e g i s -  
l a t i o n  i n t o  a c o n s t i t u t i o n a l  document, [which w i l l ]  produce  
u n f o r e s e e n  i n e q u i t i e s  t h a t  o n l y  c o n s t i t u t i o n a l  amendment w i l l  
correct." ALASKA STUDIES p. 18. 

59/ E.g.,  M I N N .  CONST. a r t .  I X ,  g 1; MO. CONST. a r t .  X ,  § 3. - 



The rest of t h e  t a x e s  d i s c u s s e d  below may be enac t ed  by 

v i r t u e  of s e c t i o n  602 and a r e  p u r e l y  o p t i o n a l .  

a )  Income t a x  

The Commonwealth is i n  a s i t u a t i o n  d i f f e r e n t  

from t h a t  of any s t a t e  w i t h  r e s p e c t  t o  income t a x e s .  The 

Covenant ,provides  f o r  a two- t i e r ed  system: a t e r r i t o r i a l  

income t a x  and a supplementa l  Commonwealth income t a x .  . 
The t e r r i t o r i a l  income t a x  i s  r e q u i r e d  by t h e  

Covenant a n d m u s t  b e  l e v i e d  i n  t h e  same terms a s  t h e  
60/ - 

f e d e r a l  income t a x .  The t a x  r a t e s  a r e  f i x e d  and t h e  

income s u b j e c t  t o  t a x a t i o n  i s  d e f i n e d  by t h e  I n t e r n a l  

Revenue Code. The revenues  de r ived  from t h i s  t a x  a r e  p a i d  

t o  t h e  Commonwealth government. 

The supplementa l  Commonwealth income t a x  is  

o p t i o n a l  under t h e  Covenant and can be l e v i e d  a t  whatever 
611 - . 

r a t e  and on whatever income i s  found t o  be  a p p r o p r i a t s .  

60; The Covenant p r cv id2s  t h a t  t h e  Uni ted  S t a t z s  tax !axc - 
s h a l l  come i n t o  f o r c e  i n  t h e  Northern  Marianas as  a t e ~ r i -  
t o r i a l  iilcome t a x  i n  t ~ e  sane lnariner as they aye 5n f o r c e  
i n  Saain. COVENAN'I' a r t .  VI, 5 601 (2) . P r i o r  t o  t h e  e f f c c -  
Live d a t e ,  +be incon?& t a x  l a w s  ~f C h e  T r u s t  T e r r i t ~ r . , :  w i l l  . - ral,;zln i n  cf f ~ r t .  = -. !?~?rl( Y e S l . 1 ? ! i . t  l v ' ; l A  b? i -equir 'x i  ts f; l e  
a s i n g l e  income t a x  r e t u r n  i n  accordance w i t h  t h e  I n t e r n a l  
Revenue Code, 26 U.S.C. S 935, excep t  t h a t  "Northern  
Marianas" w i l l  be s u b s t i t u t e d  f o r  "Uni ted  S t a t e s "  whenever 
t h e  l a t t e r  appea r s  i n  t h e  I n t e r n a l  Revenue Code. COVENANT 
a r t .  V I ,  $3 6 0 1 ( b ) .  

61/ S e c t i o n  602  of  t h e  Covenant a l l ows  t h e  Commonwealth - 
t o  l evy  a d d i t i o n a l  t a x e s  " a s  it deems a p p r o p r i a t e . "  



The revenue from this tax is also paid to the Commonwealth 

government. 

The initial question with respect to either of 

the income taxes is whether to include a provision relating 

to the tax in the Constitution. Most states impose income 

taxes, but they do so entirely by statute with no constitu- 
6 2 /  - - I  - 

tional provision. With respect to the territorial income 

tax, inclusion of a constitutional provision would reflect 

the general view expressed in these briefing papers that 

all of the fundamental powers or responsibilities of the 

Commonwealth government should be contained in the Constitu- 

tion. With respect to any supplemental Commonwealth income 

tax, the Convention has the option to include a provision 

prohibiting such income taxes, if it is believed desirable 

to prevent the legislature from creating one. The states 

that do nzt have state income taxes do not necessarily 
6 3 /  - 

prohibit them in their constitutions. 

62: Within the United SLates, all star.es but nine i~pcse -- 
local i.nccms taxes; Cznnect icr- l t ,  Florida, ?leva&, N 2 w  
Hmpshirc, Solith Dakcta, Tennec-sz.;: Texas, Viashinston and 
T:-- ;., aliling -2r- i-hc s;&tes j;hcc i;a~j", i*,;) stz<:e ~rlcoine ts;i- 

Assuming an adjusted gross income of $10,000 per year, 
these rates range from 0.4% in Nebraska to 5.4% in 
Minnesota. Advisory commission on Intergovernmental 
Relations, FEDERAL-STATE-LOCAL FINANCES: SIGNIFICANT 
FEATURES OF FISCAL FEDERALISM p. 130 (1975) (advance 
release edition). 

63/ See, e.g., TEX. CONST. art. VIII, S 1 (specifically - - 
empowering the state legislature to impose an income tax). 



Under s e c t i o n  602 o f  t h e  Covenant, t h e  government 

o f  t h e  Northern Marianas has  t h e  a u t h o r i t y  t o  r e b a t e  any 

t a x e s  "de r ived  from sou rces  w i t h i n  t he .  Northern Mariana 
64/  

I s l a n d s .  "- The purpose of  t h i s  p r o v i s i o n  is  t o  a l low 

t h e  government t o  a d j u s t  t h e  impact  of  t h e  t e r r i t o r i a l  

income t a x  . t o  meet l o c a l  cond i t i ons .  While s e c t i o n  601 

p rov ides  t h a t  t h e  United S t a t e s  t a x  l a w s  w i l l  come i n t o  

f o r c e  i n  t h e  Northern Marianas,  t h e  i n c l u s i o n  of  t h e  r e b a t e  

p r o v i s i o n  means t h a t  t h e  Commonwealth government w i l l  

e s s e n t i a l l y  have a f r e e  hand i n  s t r u c t u r i n g  t h e  t a x  code. 

For t h e  purposes o f  c o n s i d e r i n g  p o s s i b l e  c o n s t i -  

t u t i o n a l  p r o v i s i o n s  on t a x a t i o n ,  t h r e e  a s p e c t s  of  t h e  r e b a t e  

s e c t i o n  should  be  noted.  F i r s t ,  t h e  Covenant language i s  

permiss ive  i n  t h a t  it does  n o t  r e q u i r e  t h e  e x e r c i s e  of  t h e  

r e b a t e  a u t h o r i t y .  Thus, t h e  C o n s t i t u t i o n  may p r o h i b i t  any 
65/ - 

t a x  r e b a t e s  o r  p l a c e  l i m i t s  on such r e b a t e s .  Second, 

on ly  t h o s e  t a x e s  de r ived  from s o u r c e s  w i t h i n  t h e  Commonwealth 

64/  COVENAET drt- V I ,  001. - 
C , S i  Th.e L i m i t s  c s ~ l d  take v a r i o ~ s  fom,s. For exm.:?le, - 
idiyer r e b a t z s  c ~ ~ i a  be al lowed GZ t a x e s  pzid by need 
bus ines se s ,  t h u s  encouraging new o r  developing concerns.  
Both Guam and t h e  V i r g i n  I s l a n d s ,  f o r  example, have 
s t a t u t o r y  t a x  r e b a t e  p r o v i s i o n s  f o r  new i n d u s t r y ,  des igned  
t o  promote growth of  such b u s i n e s s e s ,  new employment, and 
r e d u c t i o n  of  impor t s  and consumer p r i c e s .  GUAM CODE tit. 
L I V ;  V I R G I N  ISLANDS CODE tit. 2 9 ,  5 701. 



may be r eba t ed .  T h i r d ,  under s e c t i o n  602, t h e  Commonwealth 

may impose t a x e s  " a s  it deems a p p r o p r i a t e . "  The r e b a t e  

p r o v i s i o n  a p p l i e s  t o  a l l  s e c t i o n  602 t a x e s ,  and t h e  de l e -  

g a t e s  may choose t o  l i m i t  r e b a t e  t o  one t y p e  o f  t a x  o r  apply  
66/ - 

it t o  more t h a n  one t a x .  

b )  P rope r ty  t a x  

The p r o p e r t y  t a x  may be u t i l i z e d  by t h e  Commonwealth 
67/  - 

a s  a  s e c t i o n  602 t a x .  A p r o p e r t y  t a x  may be l e v i e d  on 

e i t h e r  pe r sona l  o r  r e a l  p r o p e r t y ,  o r  bo th ,  and i s  u s u a l l y  
6 8 /  - 

a s s e s s e d  a t  a  pe rcen tage  r a t e  of  t h e  va lue  of t h e  p rope r ty .  

While t h e  p r o p e r t y  t a x  remains an impor t an t  source  o f  

66/ S e c t i o n  602 s t a t e s  t h a t  t h e  "Government o f  t h e  Northern 
L r i a n a  I s l a n d s  may by l o c a l  law impose . . . t a x e s  . . . and 
p rov ide  f o r  t h e  r e b a t e  o f  any t a x e s  r e c e i v e d  by it . - ' I  

(emphasis  added ) .  

67 /  While t h c  Convention d e l e g a t e s  have t h e  o p t i o n  of  con- . - 
s t i t u t i , o n a l l y  p r o h i b i t i n g  t h e  l e g i s l a t u z e  from imposing any 
t a x e s  under S 6 0 2 ,  ?.his c i i scuss ion assumes t h a t  t h e  o p t i o n  
na s  n o t  been u t i l i z e d  2nd t h a t  t.he d e l e g a t e s  w i i l  want 
t c  c o n s i d e r  t h e  p r i n c i p a l  t a x e s  c u r r e n t l y  used i n  United 
S t a t e s  j a r - l s d i c t i o n s .  

5 8 ;  Cac;equently, t h e  p ~ o p e r t y  t a x  n e c e s s i t a t e s  some zdrninis- - 
t - a t i v e  macninery for va lu ing  t h e  ~ r u p e r t y  wit hi.:^ t h e  j u r  is- - .  uicti.:~. . Tr! t . 3 ~  Un'l tee S t a t a s ,  msc;hj.llery t r a < i s ; l r s P l l r  
has  beeil n o t  a t  i;ia s t a t e  l e v e l  b u t  a t  t h a t  of  t h e  p a l i t i c a i  
s u b d i v i s i o n  ( e . g . ,  county  o r  m u n i c i p a l i t y ) .  J .  Maxwell, 
FINANCING STATE AND LOCAL GOVERNMENTS p. 126 (1969) .  



governmental income in the United States, the percentage 

of general revenue derived by governments from property 

taxes has decreased considerably as other income sources, 
69/ - 

principally the income tax, have been used more extensively. 

The Convention delegates have several alternatives 

regarding.the provision for a property tax in the Constitu- 

tion. First, such a provision can be omitted entirely. 

This approach would leave the legislature free to deal with 

a property tax in the future as it wishes. Second, property 

taxes could be prohibited constitutionally. Third, the 

taxing power could be delegated to the local governments. 

The extent to which the delegat:on would be an exclusive 

right to levy a property tax would depend on the wording 
70/ -, - 

of the delegation provision. Fourth, the delegates 

69/ For the United States as a whcie, property taxes in 1942 - 
cnntributed 43.5% of state-local gcnaral revenues, excluding 
hiash and Hawaii. Ey 1471, hcwever, this figure had shrunk 
to 26,1%. Every state has shown a drop except Hawaii, which 
hzs ranqed £ran 11.1% in i957, to 10.38 in 1962, tc 12.8% in 
1907, to Xi. 1% in 1973, tc 1.1.58 in 1'371. Xdvisclry Cwnmj-ssion 
~2 ~ r ; ~ e r ~ r v v s r r l j r : ? ~  t-l 3t.la~ion.; ; F1~F~-5C-ST>.',TE-L<2iZ'.T, F TE.IF:JCES : 
SIGNIFICANT FEATURES OF FISCAL FEDERALISM p. 35 (1973-74 ed.). 

70/ - Many states that do lea"; the power to levy a property 
tax to their local subdivisions provide either constitutional 
or statutory restrictions on local taxing authority. For a 
discussion of restrictions on local authority, see BRIEFING 
PAPER NO. 5: LOCAL GOVERNMENT s 11 (B) (1) . The restrictions, 
however, could still be utilized even though the power to levy 
property taxes is retained by the Commonwealth legislature. 

% 



can provide certain limitations on the legislature. 

For example, a Commonwealth-wide property tax administra- 
71/ - 

tion could be devised following the pattern of Hawaii. 

This would limit the discretion that the legislature has 

in dealing with the subject. 

The most common restriction limits the rate 

at which property can be taxed. There are two basic types 

of limitations: (1) overall limitation -- a maximum rate 

that may be levied by all taxing jurisdictions in the 

aggregate on the taxable assessed value of property with- 

in a given area; and (2) specific limitation -- a maximum 
rate that may be levied by each of a specified type of 

local government or that may be levied for each of a 

71/ Hawaii's example has been used to illustrate the cur- - 
rent need for reform in the property tax field and as an 

- -  example tc show what direction the reform might take. 
Hawaii utilizes a state agency. to assess all real property, 
collect ts.x revenue and turr: over the collections to 
the four c o u ~ t i e s .  The counties determine their oT.m tzx 
rates, znd  the re~ult has been relative uniformity of 
assessment and a 1 ~ x  degree of dispersion. Hawaii, how-  
over, uniquely has a highll- centralized government that 
m a k e s  cznLralizztion G £  ;isessr::ent snd col le ,z t icq  ef f i  - 
": r. .,; - .  . 2 ,  yia>;~,,r;~eil, FINL';,f:C;Nc. syfi_Tz i&p GS:;E~F;;:IE;.I:S 
pp. 148, 155 (1969). 



7  2/ - 
number o f  p a r t i c u l a r  p u r p o s e s .  

Another  major  r e s t r i c t i o n  l i m i t s  t h e  p r o p e r t y  t a x  
73/ - 

t o  r e a l  p r o p e r t y  o n l y .  Al though s o m e . s t a t e  p r o p e r t y  
7 4 /  - 

t a x e s  a p p l y  t o  b o t h  rea l  and  p e r s o n a l  p r o p e r t y ,  t h e  

r e a l  p r o p e r t y  t a x  i n  t h e s e  s t a t e s  p r o v i d e s  t h e  most i m p o r t a n t  

s o u r c e  o f  r e v e n u e .  

C o r p o r a t e  t a x e s  

The growth  o f  t h e  modern c o r p o r a t i o n ,  w i t h  a l e g a l  

s t a t u s  s e p a r a t e  f rom i t s  i n d i v i d u a l  owners ,  h a s  l e d  t o  t h e  

development  of an  income t a x  l e v i e d  d i r e c t l y  a g a i n s t  t h e  

72/ Under t h e s e  two t y p e s  o f  l i m i t a t i o n s ,  t h e  f o l l o w i n g  - 
i s  t h e  p r e v a i l i n g  p a t t e r n  o f  c o n s t i t u t i o n a l  l i m i t a t i o n s  
among twenty-one s t a t e s  t h a t  have c l a u s e s  r e s t r i c t i n g  t h e  
p r o p e r t y  t a x  powers of  l o c a l  governments:  

1. Seven s t a t e s  have o v e r a l l  r a t e  l i m i t a t i o n s ,  
a p p l i c a b l e  t o  a l l  p r o p e r t y  t a x i n g  j u r i s d i c t i o n ,  i n c l u d i n g  
t h e  s t a t e .  These  are Michigan ,  Nevada, Ohio,  Oklahoma, 
New Mexico, Nashington  and West V i r g i n i a .  , 

. 2 .  Nine s t a t es  have -. s p e c i f i c  c o n s t i t u t i o n a l  
l i m i t a t i o n s  c o v e r i n g  a l l  o r  most classes o f  l o c a l  govern-  
ments .  These  a r c  Aiabama, Arkansas ,  Kentucky,  L c u i s i a n a ,  
M i s s o u r i ,  N e w  York, Crcgon,  Texas and  Wyoming. 

3 .  F i v e  e t a t e s  have s p e c i f i c  c o n s i i t u t i o n a l  
r e s t r i c t i o n s  a p p l i c a b l e  t c  o n l y  m e  class  of local  t a x i n g  
t i i i i L  ! c o u n t i e s  ir! I l l i n o i s ,  Nor th  Caro l i r , a ;  and NeSr.?s:r?; 
schao3 cis*,'< C ~ S  1;- P-: crid;. anf! : ; e ~ r ~ i a : :  . 
73/ H a w a i i  u s e s  t h i s  r e s t r i c g i o n ,  b u t  by s t a t u t e  r a t h e r  - 
t h a n  by c o n s t i t u t i o n a l  p r o v i s i o n .  

74/ I l l i n o i s  h a s  t h i s  t y p e  o f  sys t em.  G .  Braden & R .  - 
Cohn: THE ILLINOIS CONSTITUTION: AN ANNOTATED AND COMPARA- 
TIVE ANALYSIS p .  415 ( 1 9 6 9 ) .  



corporation. While virtually all states have a corporate 

income tax, the subject traditionally has not been one for 

constitutional treatment for the reason that it may be 

necessary to change the structure of corporate taxes 

occasionally, and a constitutional tax would require a con- 

stitutional amendment to effect a revision. 

d) Sales taxes 

The general sales tax has been the most productive 
7 5/ - 

nonproperty tax in subdivisions of the states. Sales 

taxes are those levied at the point of transfer of goods or 

services at the manufacturing level, the wholesaler level 

or the final retail level. The tax rate is usually a per- 

centage of the dollar value of the transaction or a specified 

amount per unit of goods being transferred. The sales tax 

may be general in that it applies to all the transactions 
7 6 /  - 

of a certain type (for example, a retail sales tax ) or 

selecti-~e in that it is levied on a specified item (for 

?5/  J. Maxwell, FINANCIl.:G STATE AND L0CP.L C;OVERhiFiNTS pp . - 
159-62 (1969). Virtually ail stztes impozc a statutcry 
sales tax, ranging frsii~ 25 in Tndiana sr?d Veirada Lo 5.5% 
1 1 1  ccnn?ctic;lt. The states that h w e  nz s2l .e~ tqy ari? 
Alaska, Montana, Nsw Hampshire and Oregcn. Advisory C ~ r ; m i s -  
sion on Intergovernmental Relations, FEDERAL-STATE-LOCAL 
FINANCES: SIGNIFICANT FEATURES OF FISCAL FEDERALISM p. x 
(1975) (advance release edition) . 
76/ This type of tax is currently used in the Northern - 
Marianas. MIDC tit. 6, ch. 6.40, 5 6.40.010 (municipalities 
empowered to enact excise taxes on any items other than 
foodstuffs sold or used in their respective municipalities). 



7 7 /  
example, tobacco ,  a l c o h o l  o r  motor fuel -  ) . S a l e s  t a x e s  

have been c r i t i c i z e d  a s  r e g r e s s i v e  i n  t h a t  they  have a  
78/ - 

g r e a t e r  impact  on t h o s e  w i t h  lower incomes. They a r e  

used by many s t a t e s  because t hey  a r e  r e l a t i v e l y  less c o s t l y  

t o  c o l l e c t  and produce s u b s t a n t i a l  revenues w i thou t  g r e a t  

t axpaye r  r e s i s t a n c e .  Most s t a t e  c o n s t i t u t i o n s  c o n t a i n  

no p r o v i s i o n  s p e c i f i c a l l y  r e l a t e d  t o  t h e  s a l e s  t a x .  The 

g r e a t  weight  of  a u t h o r i t y  s u p p o r t s  l e a v i n g  t h e  e n t i r e  m a t t e r  

t o  t h e  l e g i s l a t u r e ,  which i s  b e t t e r  a b l e  t o  ana lyze  t h e  

advantages  and d i sadvantages  and t o  r e v i s e  t h e  t a x  system 
79/ 
7 

when it becomes neces sa ry .  

e )  Expor t  and import  t a x e s  

The Covenant empowers t h e  government of  t h e  

Northern  Mariana I s l a n d s  t o  l evy  d u t i e s  on e x p o r t s  from and 
80/ - 

impor t s  i n t o  t h e  Commonwealth. These e x c i s e  t a x e s ,  

however, must be  c o n s i s t e n t  w i t h  " t h e  i n t e r n a t i c n a l  o b l i g a t i o n s  

77 /  This t y p e  of  t a x  i s  a l s o  no* used i n  t h e  MarSanas. MIDC . - 
tit. 6 ,  ch. 6.44, 5 6 , 4 4 . 0 2 0  ( l e v y  of a  one c e n t  t a x  cn each 
c o n t a i n e r  of b e e r  s o l d  wfthiii  t h e  MarFsna I s l a n d s  D i s t r i c t ) :  
MXDC tit, 6,  ch. 5-36, 5 6,3b.010 (motor h e 1  tax]. 

t 

79/ SALIENT ISSUES p.  136. - 

80/ COVENANT a r t .  V I ,  S 603(b)  p rov ides :  - 
The Government of t h e  Nor thern  Mariana 

I s l a n d s  may . . . levy d u t i e s  on goods i m -  
p o r t e d  i n t o  i t s  t e r r i t o r y  from any area ou t -  
s i d e  t h e  customs t e r r i t o r y  o f  t h e  Uni ted S t a t e s  
and impose d u t i e s  on e x p o r t s  from i t s  t e r r i t o r y .  



81/ 
of the United states1'- and section 605 of the Covenant. 

While the Convention delegates can devise constitutional 

provisions regulating exports and imports, again this is 
82/  - 

a matter that is usually left to the legislature. 

f) Other taxes 

The states have imposed other taxes, for example 

on deaths, gifts, and lotteries and gambling. Like the 

taxes discussed above, these are traditionally left for 

statutory treatment. 

3. Tax exemptions 

Consideration of tax exemptions requires a 

decision as to the conditions and circumstances under 

which the Commonwealth should limit itself in the use of 

its taxing power. 

Generally, the benefits of exemptions are said to be 

that they: (1) help to attain desirable economic and sccial 

objectives; (2) provide needed tax relief to in.dividuals 

and organizatinns; and i 3 )  encourage a public service these- 

by assisting gc~veznment. Exemption; haire  draw^ criticism 

. - .  - ------- 
81/ COVENANT art. VI, § §  603, 604. - 

\ 

82/ The provision of Guam's proposed constitution relating - 
to export and import duties was merely a cross-reference 
to the applicable statute. GUAM CONST. § 27 (proposed). 
Not only is such constitutional referencing unnecessary, 
but a change in the statute, as did occur because the 
statute was repealed, renders the constitutional provision 
obsolete. 19 U.S.C. § 1301a (repealed). 



because they add to the tax burden of taxpayers, weaken the 

tax base and sometimes are of questionable public purpose. 

Finally, there is often little understanding of the cumula- 

tive impact of tax exemptions on the tax base. Politically, 

it seems that it is much easier to enact an exemption than 

withdraw one. 

The exemption issue can be treated by the Conven- 

tion in three ways. First, the delegates can omit entirely - - 

8 3 /  - 
any reference to exemptions. Silence on the subject 

would empower the legislature to authorize or prohibit them 

as it sees fit, since such authority is deemed inherent in 
8 4 /  - 

the power of taxation. 

Second, the Constitution could simply prohibit 

,the legislature from creating any exemptions. Arguments 

favoring this approach underscore the rapid expansion of 

exemptions, the resultant shift of the tax burden to those 

properties or persons not exempted, and. the wealteninq of the 

~verall property tax base. It is a l s ~  argued that exemptiscs 

really do nctking more than favor special interests. Th& 

opposing argument points out thzt certain orgznizaticns 

83/ For example, the Puerto Rico constitution makes no 
mention of tax exemptions. A 1968 study of exemptions pre- 
pared for Hawaii's constitutional convention reported that 
the majority of tax exemptions are found in statutes. 
HAWAII STUDIES p. 11. 

8 4 /  The legislature is, of course, bound by the strictures - 
of the Fourteenth Amendment -- it may not act in such a 
discriminatory manner as to deny equal protection of the 
laws to the citizens of the Commonwealth. 



o p e r a t e  i n  t h e  p u b l i c  i n t e r e s t  and d e s e r v e  s p e c i a l  t a x  t r e a t -  

ment.  B e n e f i c i a l  t a x  t r e a t m e n t  m a y  a l s o  be acco rded  new - 
8 5 /  - 

b u s i n e s s e s  by governments  s e e k i n g  i n d u s t r i a l  g rowth .  

A t h i r d  approach  t o  t h e  exempt ion  i s s u e  i s  t o  p e r -  

m i t  t h e  l e g i s l a t u r e  t o  e n a c t  exempt ions  b u t  t o  mandate a  

f o r m a l  p e r i o d i c  r e v i e w  o f  t h e  exempt ions  g r a n t e d ,  w i t h  p a r -  

t i c u l a r  a t t e n t i o n  g i v e n  t o  t h e  c o n s e q u e n t i a l  t a x  b u r d e n s  

on  t h o s e  who are n o t  p l a c e d  i n  t h e  exempted c a t e g o r y .  Simi-  

l a r l y ,  t h e  C o n s t i t u t i o n  c o u l d  d e s i g n a t e  a s p e c i f i c  t i m e  p e r -  

i o d  f o r  exempt ions  and r e q u i r e  r e e n a c t m e n t .  Another  p o s s i -  

b i l i t y  i n  t h i s  c a t e g o r y  would be t o  p l a c e  l i m i t s  on t h e  

exempt ion ,  e i t h e r  i n t e r m s  o f  amount exempted o r  q u a l i f i c a -  
8 6 /  - 

t i o n s  f o r  b e i n g  p l a c e d  i n  t h e  exempted c a t e g o r y .  

The f o u r t h  o p t i o n  a v a i l a b l e  t o  t h e  Convent ion  i s  

t o  s p e c i f y  t h e  exempt ions .  T h i s  a p p r o a c h  a l l o w s  c e r t a i n  

e n t i t i e s  f a v o r a b l e  t r e a t m e n t  and p r e c l u d e s  t h e  l e g i s l a t u r e  , 

- f rom expanding t h e  l i s t  t o  t h e  u l t i n a t e  d e t r i m e n t  of t h e  

t a x p a y e r .  Such a c o n s t i t u t i o n a l  p r o v i s i o n ,  however,  h a s  

been c r i . t i c i  ~ec3 s i n c e  many f s c l  t h a t  c?xerr?pti.cxs shouPa n o t  

be 'If r3zer i t t  into s c o n s t i t u t i c l n  5-t s h o u i d  v a r y  o v e r  t i n *  

85/ E . g . ,  GUAM COPIE t i t .  :LIV; V I R G I N  ISLANDS CODE t i t .  2 9 ,  - 
§ 701. Guam and t h e  V i r g i n  I s l a n d s  have  s t a t u t o r y  i n v e s t -  
ment i n c e n t i v e  programs i n v o l v i n g  t a x  r e b a t e s . .  

86/ Fo r  example ,  t h e  L o u i s i a n a  c o n s t i t u t i o n  o f  1974 i n c r e a s e d  - 
t h e  b a s i c  homestead exempt ion  f rom $3000 t o  $5000 f o r  house-  
h o l d s  o f  v e t e r a n s  o f  t h e  U . S .  armed f o r c e s  and p e r s o n s  s i x t y -  
f i v e  y e a r s  o r  o l d e r .  LA. CONST. a r t .  VII ,  § 20 (A)  (3) . 



i n  accordance  w i t h  p u b l i c  o p i n i o n  o r  even f l u c t u a t i n g  mone- 
87/ - 

t a r y  v a l u e s .  

I f  t h e  Convent ion  d e l e g a t e s  d e c i d e  t o  p r o v i d e  f o r  

a t  l e a s t  some exempt ions  i n  t h e  C o n s t i t u t i o n ,  t h e  f o l l o w i n g  

d i s c u s s i o n  c o n s i d e r s  t h o s e  most commonly p r o v i d e d  f o r  i n  

s t a t e  c o n s t i t u t i o n s :  

a )  P r o p e r t y  used  f o r  n o n - p r o f i t  a c t i v i t i e s  

Exemptions from p r o p e r t y  t a x  f o r  n o n - p r o f i t  re- 

l i g i o u s ,  s c i e n t i f i c ,  w e l f a r e  and c h a r i t a b l e  a c t i v i t i e s  a r e  

t h e  most f r e q u e n t l y  e n c o u n t e r e d  exempt ions  i n  c o n s t i t u -  
88/ - 

t i o n s  . One problem, however,  i s  t h e  n a t u r e  o f  t h e  

a c t i v i t y  and t h e  d e f i n i t i o n  o f  n o n - p r o f i t .  Many c o n s t i -  

t u . t i o n s  e x p l i c i t l y  r e q u i r e  t h e  q u a l i f y i n g  a c t i v i t y  t o  be 

r e l i g i o u s ,  s c i e n t i f i c  or  c h a r i t a b l e ,  and a l s o  

r e q u i r e  t h e  q u a l i f y i n g  e n t e r p r i s e  t o  be e x c l u s i v e l y  non- 
89/  ~ - - 

p r o f i t .  The p o s s i b l e  need t o  expand o r  c o n t r a c t  t h e  . 
r e l e v a n t  d e f i n i t i o n ,  o f  c o u r s e ,  i s  a s t r o n g  s rgument  f o r  

l e a v i n g  the m a t t e r  tc the l e g i s l a t u r e .  

97: A n s t h e r  inpclr t ; int  c o n s i d e r a t i ~ n  i s  t i l e  e x t e n t  tr,, v:kick - , .  :he I l s t  sf ennrnc~at~i i  exemptions ~ . i q h t  be deemed P X C ~ C S ~ ; ~ ~  

Sy - t h e  ccurt-s,  t , ! ~ s r a j y  ~recLi:d ing i e .g j -s la t i~ . re  cnscknon t  af 
"new, ian~vative" sxempt iuns  foxkc 5es i rab i . e  rh rouyn  chdrlg- 
i n g  s o c i e t a l  v a l u e s .  MONTANA STUDIES pp. 79-83. .. 
88/ The C a l i f o r n i a  c o n s t i t u t i o n  c o n t a i n s  s u c h  a  p r o v i s i o n .  - 
CAL. CONST. a r t .  X I I I ,  § l c .  

89/ For  example,  t h e  Alaska  c o n s t i t u t i o n  p r o v i d e s :  - 
A l l ,  or any p o r t i o n  o f ,  p r o p e r t y  u s e d  
e x c l u s i v e l y  f o r  n o n - p r o f i t  r e l i g i o u s ,  c h a r i -  , 
t a b l e ,  cemete ry ,  o r  e d u c a t i o n a l  p u r p o s e s ,  a s  - 

d e f i n e d  by law,  s h a l l  be exempt from t a x a t i o n .  

ALAS. CONST. a r t .  I X ,  § 4. 



b)  Homesteads 

A "homestead" i s  a  l e g a l  concept  c r e a t e d  i n  some 

j u r i s d i c t i o n s  t o  g i v e  p r o t e c t i o n  t o  a - f a m i l y  dwe l l i ng  a g a i n s t  

t h e  c l a i m s  of c r e d i t o r s .  It i s ,  e s s e n t i a l l y ,  t h e  fami ly  

house ,  f u r n i s h i n g s  and t h e  l and  on which t h e  home i s  l o c a t e d .  

Homesteads a r e  f r e q u e n t l y  a f f o r d e d  p rope r ty  t a x  

immunity. The deg ree  of  t h i s  immunity v a r i e s  among t h e  

s t a t e s .  Homestead exemptions a r e  m o s t  common among t h o s e  

s t a t e s  ( u s u a l l y  t h o s e  i n  t h e  s o u t h  and s o u t h c e n t r a l  United 

S t a t e s )  t h a t  have t r i e d  i n  t h e  p a s t  t o  a t t r a c t  new r e s i d e n t s .  

Oklahoma, f o r  example, g r a n t s  an  exemption from p rope r ty  t a x  
90/ - 

f o r  homesteads va lued  up t o  $5000, and C a l i f o r n i a  r e c e n t l y  

chanqed i t s  c o n s t i t u t i o n  t o  i n c r e a s e  t h e  homestead exemption - 
9  I/ - 

from $3000 t o  $7000.  

c )  P u b l i c  and i n s t i t u t i o n a l  p rope r ty  

The Alaska c o n s t i t u t i o n  i l l u s t r a t e s  t h e  language 

of  s e c t i o n s  g r a n t i n g  this t y p e  o f  e x e ~ p t i o n :  

The r e a l  and p e r s o n a l  p r epe r t . yqo5  t h e  
S t a t e  cr i t s  p o l i t i c a l  s u b d i v i s i o n s  s h a l l  
be  exempt Zrom t a x a t i o n  under  c o n d i t i o n s  
and e x c e ~ t i o n s  whS.ch inay be prov ided  by 
law. 92 /  -- 

90/ OKLA. CONST. a r t .  X I I ,  S 1. See a l s o  ALA. CONST. a r t .  - -- 
X ,  § 205. 

91/ Counc i l  of  S t a t e  Governments, THE BOOK OF THE STATES - 
1976-77 p. 2 8 3  (1976) .  

92/  ALAS. CONST. a r t .  I X ,  S 4 .  S e e , a l s o  MO. CONST. a r t .  - -- 7 ,  5 3 .  Note ,  however, t h a t  Alaska  p rov ides  f o r  t a x a t i o n  
o f  p r i v a t e  l e a s e h o l d s ,  c o n t r a c t s  o r  i n t e r e s t s  i n  r ea l  o r  
p e r s o n a l  p r o p e r t y  owned o r  h e l d  by t h e  s ta te  o r  f e d e r a l  
government. ALAS. CONST. a r t .  I X ,  § 5.  



T h i s  p r o v i s i o n  was e n a c t e d  i n  s p i t e  o f  a recommendation by 

t h e  Alaska  S t a t e h o o d  Committee t h a t  " i n  t h e  c i r c u m s t a n c e s  

it would seem unwise t o  c o n s t i t u t i o n a l l y ' e x e m p t  from t a x a -  

t i o n  a l l  government  owned p r o p e r t y .  The l e g i s l a t u r e  shou ld  

be  l e f t  f r e e  t o  t a k e  a d v a n t a g e  o f  w h a t e v e r  changes  i n  f e d e r a l  
9 3 /  - 

p o l i c y  emerge . . . . " 
d )  F e d e r a l  p r o p e r t y  

F e d e r a l  p r o p e r t y  h a s  been  immune from t a x a t i o n  by 

i t s  p o l i t i c a l  s u b d i v i s i o n s  s i n c e  t h e  1819 d e c i s i o n  o f  
9 4 /  - 

McCulloch v .  Maryland. While  i n c l u s i o n  05 an  exemption 

f o r  f e d e r a l  p r o p e r t y  would a p p e a r  s u p e r f l u o u s ,  Congress  h a s  

i n  f a c t  l i m i t e d  t o  some e x t e n t  t h e  immunity o f  f e d e r a l  p r o p e r t y  

from t a x a t i o n .  T h i s  h a s  been  e f f e c t e d  t h r o u g h  a  series o f  

c o n g r e s s i o n a l  a c t s  t h a t  r e q u i r e  t h e  payment t o  s t a t e  and 

l o c a l  t a x i n g  a u t h o r i t i e s  a  v a r y i n g  p e r c e n t a g e  o f  f e d e r a l  i n -  

come g e n e r a t e d  from p u b l i c  l a n d s ,  i n c l u d i n g  n a t i o n a l  f o r -  

e s t r y ,  g r a z i n g  and m i n e r a l  a c r e a g e .  N o n e t h e i e s s ,  a t  l e a s t  1 2  

s t a t e s  have  y r i t t e n  into t h e i r  c c n s t i t u t i o n s  e x p l i c i t  tax 

exemptions fo r  p r o p e z t y  of t h e  f e d e r a l  government. l c c z t e d  
9 5,' - 

w i t h i n  t h e i r  b o r d e r s .  

93/ ALASKA STUDIES p .  13 .  I - 
94/ 17  U . S .  ( 4  Wheat.)  316 (1819)  . - 
95/ These  s t a t e s  a r e  A r i z o n a ,  Hawai i ,  I d a h o ,  M i s s o u r i ,  
Montana, N e w  Mexico, Nor th  Dakota ,  Oklahoma, S o u t h  Dakota ,  
Utah ,  Wiscons in  and Wyoming. 

Washington d e v i s e d  a  compromise,  p r o v i d i n g  t h a t  f e d e r a l  
p r o p e r t y  may be  t a x e d  "whenever a n d  i n  s u c h  manner a s  such  
t a x a t i o n  may be a u t h o r i z e d  o r  p e r m i t t e d  u n d e r  t h e  l a w s  o f  
t h e  U n i t e d  S t a t e s  . . . . ' I  WASH. CONST. a r t .  V I I ,  S 3. 



P e r s o n s  i n  p a r t i c u l a r  c a t e g o r i e s  

Many s t a t e s  have  d e v o t e d  c o n s t i t u t i o n a l  p r o v i s i o n s  

t o  e x e m p t i o n s  f o r  p a r t i c u l a r . i d e n t i f i e d  segmen t s  o f  t h e  popu- 
96/ - - 9  7/ - 98/ 

l a t i o n .  These  i n c l u d e  widows, m a r r i e d  women, v e t e r a n s ,  
99/ - l o o /  - 

d i s a b l e d  v e t e r a n s  and  p e r s o n s  s e r v i n g  i n  t h e  m i l i t a r y .  

4.  Earmark ing  o f  r e v e n u e s  

Earmark ing  t i e s  r e v e n u e  f rom a  s p e c i f i e d  t a x  t o  t h e  

f i n a n c i n g  o f  a p a r t i c u l a r  g o v e r n m e n t a l  p r o j e c t  o r  f u n c t i o n .  

The d e v i c e  o f  " d e d i c a t e d "  r e v e n u e s  became w i d e s p r e a d  a f t e r  

t h e  g e n e r a l  a d o p t i o n  o f  t h e  s t a t e  g a s o l i n e  t a x ,  o r i g i n a t e d  by 

Oregon i n  1919.  The u s u a l  j u s t i f i c a t i o n  of e a r m a r k i n g  t a x  

r e c e i p t s  i s  t h a t  it g u a r a n t e e s  t h a t  t h e  y i e l d  o f  t h e  t a x  w i l l  

a c t u a l l y  b e  u s e d  t o  b e n e f i t  t h e  g r o u p s  s u b j e c t  t o  t a x a t i o n ,  

t h e r e b y  r e d u c i n g  t a x p a y e r  r e s i s t e n c e .  The m o s t  common forms 

of e a r m a r k i n g  a r e  t h e  d e d i c a t i o n  o f  r e v e n u e s  p roduced  by 

g a s o l i n e  and motor  v e h i c l e  l i c e n s e  t a x e s  t o  r o a d - b u i l d i n g  . 

96/ Am. CGNST. a r t .  X ,  2 0 5 .  - 
97,' ALA. CONST. a r t .  X, g 2 0 9 .  - 
9c/ CAS. CONST. a r t =  X I I I ,  5 1 114. - 

100/ The d e l e g a t e s  t o  t h e  Guam c o n s t i t u t i o n a l  c o n v e n t i o n  - 
d e b a t e d  a t  some l e n g t h  o v e r  t h e  m i l i t a r y  exempt ion ,  b u t  
f i n a l l y  o m i t t e d  e x e m p t i o n s  a l t o g e t h e r  f rom t h e  p r o p o s e d  
c o n s t i t u t i o n .  S e e  PROCEEDINGS OF THE FIRST CONSTITUTIONAL 
COLJVENTION OF G U ~ ~ M  1969-1970 p .  393 .  
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101/  - 

p u r p o s e s .  Most s t a t e s  have one  o r  more s o u r c e s  o f  

r e v e n u e  r e s e r v e d  f o r  s p e c i f i e d  p u r p o s e s ,  a l t h o u g h  many d o  
102/ - 

s o  by s t a t u t e  r a t h e r  t h a n  by c o n s t i t u t i o n a l  p r o v i s i o n .  

The mandatory  d e d i c a t i o n  o f  s u c h  r e v e n u e s  i s  

accompl i shed  t h r o u g h  two methods: a  c o n s t i t u t i o n  may re- 

q u i r e  t h a t  c e r t a i n  r e v e n u e s  b e  c h a n n e l e d  t o  c e r t a i n  s p e c i f i e d  

f u n c t i o n s ,  o f t e n  w i t h  no l e g i s l a t i v e  a p p r o p r i a t i o n  b e i n g  re- 

q u i r e d ;  o r  t h e  l e g i s l a t u r e  may d i r e c t  t h a t  c e r t a i n  r e v e n u e s  

accumula t e  i n  s p e c i a l  f u n d s  t o  be used  f o r  s p e c i f i e d  pu r -  

p o s e s .  Where e a r m a r k i n g  i s  s p e c i f i e d  by t h e  c o n s t i t u t i o n ,  

t h e  l e g i s l a t u r e  and t h e  e x e c u t i v e  have  l i t t l e  c o n t r o l  o v e r  

e x p e n d i t u r e s .  I n  t h e  c a s e  of  s t a t u t o r y  e a r m a r k i n g ,  t h e  l e g i s -  
103/ - 

l a t u r e  d o e s  e x e r c i s e  c o n t r o l .  

101/ E . q . ,  IDAHO CONST. a r t .  V I I ,  § 1 7 ;  M I C H .  CONST. a r t .  IX, 
m; NEV. CONST. a r t .  V I I ,  S 5 ;  O H I O  CONST. a r t .  X I I ,  § 5 a ;  
ORE. CONST. a r t .  I X ,  § 3;  TEX. CONST. a r t .  V I I I ,  § 7-a. . 
102/  The Tax F o u n d a t i o n ,  which p u b l i s h e d  s t u d i e s  on  t h e  - 
e a r m z r k i n g  i n  1955 and  1.365, found i n  i t s  l a t e r  s t u d y  t h ~ t  
t h e  n a t i o n w i d e  averzye p r o p o y t i o n  o f  a l l  earmarked  f u n d s  
was 4 1 . 1 6  02 t a x  c ~ l i e c i i o n s .  T h i s  F F c j ~ r l ;  howcver, s a s  
do9:n frox t h e  earl.F:=r s t u d v ,  which r e p o r t e d  t h a t  o v e r  half 
o f  t a x  r e v e n u e s  were zarmarke2. The Tax Fcsundzti.oc, 
F,ALWARKEG STATE 'TAXES pp. j .6-? 1 ( 1 9 5  5 j - 

c i , - , : - 7 .  - -'""' 
> - c L t l d L . u  z3.4 ..... - k c d  

' r ange  f rom a low o f  2 %  i n  N e w  J e r s e y  t o  a h i g h  of  87% i n  
L o u i s i a n a  and Alabama. Among.-the s t a tes ,  t h e  most  f r e -  
q u e n t l y  ea rmarked  f u n c t i o n  i s  highways w i t h  46 s t a t e s  e a r -  
marking  f u n d s ,  f o l l o w e d  by l o c a l  g e n e r a l  p u r p o s e s  ( 3 4  
s t a t e s )  and e d u c a t i o n  ( 3 1  s t a t e s )  . 
103/  A l though  v i r t u a l l y  a l l  s t a t e s  have  some e a r m a r k i n g  - 
o f  r e v e n u e s ,  o n l y  a b o u t  h a l f  d o  s o  by c o n s t i t u t i o n a l  p r o -  
v i s i o n .  E.g., ALA. CONST. amend. CCLXII ( h o s p i t a l  t a x )  ,, 
amend. CCX ( s c h o o l  t a x ) ;  CAL. CONST. a r t  X X V I  (motor  
v e h i c l e s )  . 



Because t h e  Covenant  makes no  p r o v i s i o n  f o r ,  o r  
104/ - 

p r o h i b i t i o n  o f ,  t h e  ea rmark ing  o f  t a x  r e v e n u e s ,  t h e  

d e l e g a t e s  t o  t h e  C o n s t i t u t i o n a l  Convent ion  a r e  f r e e  t o  choose  

from s e v e r a l  a l t e r n a t i v e s .  

F i r s t ,  t h e  s u b j e c t  can  s i m p l y  be  o m i t t e d .  T h i s  

would empower t h e  l e g i s l a t u r e  t o  d e a l  w i t h  t h e  s u b j e c t  as 

i t  w i s h e s  and would n o t  embed i n  t h e  C o n s t i t u t i o n  p r o v i s i o n s  

t h a t  l a t e r  s h o u l d  be m o d i f i e d  o r  e v e n  e l i m i n a t e d .  Another  

form of  t h i s  a l t e r n a t i v e  would be  s p e c i f i c a l l y  t o  l e a v e  e a r -  

marking t o  t h e  d i s c r e t i o n  o f  t h e  l e g i s l a t u r e .  
105/ - 

The second a l t e r n a t i v e  i s  t o  p r o h i b i t  ea rmark ing .  

T h i s  a l t e r n a t i v e  would f u n n e l  a l l  f u n d s  t o  t h e  g e n e r a l  

t r e a s u r y ,  and e x p e n d i t u r e s  t h e n  would be  made upon a  l e g i s -  
106/ - 

l a t i v e  d e t e r m i n a t i o n  of  need .  

A t h i r d  a l t e r n a t i v e  i s  t o  s p e c i f y  i n  t h e  C o n s t i t u -  

t i o n  t h a t  c e r t a i n  programs w i l l  be  g u a r a n t e e d  f i n a n c i a l .  . 

LO1/ h r t i c l e  V I I ,  5 702 o f  t h e  Covenant  d o e s  earmark  p o r -  - 
t i c n s  ~ f  t h e  Uni t ed  S t a t e s  f e d e r a l  a s s i s t a n c e  to be used  f o r  
cerczlri p u r p o s e s  and  l o r  s p e c i f i c  i s l a n d s  w i t h i n  t h e  N o r t h e r n  
M a r i a ~ c r s  Ccmnonweaitl). T h i s  earrnarkinq d o e s  n o t  a p p l y  to  
1110nirs r z c e i v e d  a s  t a x  r e v e n u e s .  

LGr,." G t - c l r ~ i a  iz - ~ ~ i r ; ~ ~  in proki-.ibiting earir~ar'y,ing ky  p r o v l $ i n g  
.- 

t h a t  a l l  r evenue  " s h a l l  b e  p a i d  i n t o  t h e  G e n e r a l  Fund . . . 
and  s h a l l  b e  a p p r o p r i a t e d . t h e r e f r o m  . . . ." GA. CONST. a r t .  
V I I ,  5 2 .  

106/ A l a s k a ' s  c o n s t i t u t i o n  p r o v i d e s  a  p o s s i b l e  v a r i a t i o n  o f  - 
t h i s  a p p r o a c h  by p e r m i t t i n g  e a r m a r k i n g  o n l y  i f  (1) t h e  f e d e r a l  
government r e q u i r e s  it f o r  s t a t e  p a r t i c i p a t i o n  i n  f e d e r a l  
programs;  or ( 2 )  such  d e d i c a t i o n  e x i s t e d  p r i o r  t o  t h e  e f f e c -  
t i v e  d a t e  of t h e  c o n s t i t u t i o n .  ALAS. CONST. a r t .  I X  5 7.  
The f i r s t  a l t e r n a t i v e  f o l l o w s  t h e  s u g g e s t i o n  o f  t h e  h o d e l  
S t a t e  C o n s t i t u t i o n .  N a t i o n a l  Munic ipa l  League,  MODEL STATE 
CONSTITUTION a r t .  V I I ,  5 7 . 0 3 ( a )  ( 6 t h  r e v .  e d .  1 9 6 8 ) .  



s u p p o r t  f r o m  c e r t a i n  taxes.  Under t h i s  a l t e r n a t i v e ,  t h e  

f i n a n c i n g  o f  c e r t a i n  s p e c i f i e d  programs would b e  removed 

from l e g i s l a t i v e  c o n t r o l .  

One c r i t i c i sm l e v e l e d  a g a i n s t  e a r m a r k i n g  i s  t h a t  

even  when i t  m e e t s  a t e s t  o f  d i r e c t  p a y m e n t - b e n e f i t  l i n k a g e ,  

it removes a  p o r t i o n  of  gove rnmen ta l  r e v e n u e s  f rom l e g i s -  

l a t i v e  c o n t r o l .  T h i s  d i s a d v a n t a g e  becomes more pronounced  

when f i n a n c i n g  o f  a g e n e r a l  f u n c t i o n  o f  government  i s  sep -  

a r a t e d  f r o m  o t h e r  f u n c t i o n s .  I n  s u c h  a  s i t u a t i o n ,  t h e  l e g i s -  

l a t u r e ' s  c o n t r o l  o v e r  b u d g e t a r y  r e v i e w  and  t h e  a p p r o p r i a t i o n  

p r o c e s s  i s  s e v e r e l y  c u r t a i l e d .  To t h i s  e n d ,  many e x p e r t s  

a r g u e  t h a t  t h e  e x e c u t i v e  and  t h e  l e g i s l a t u r e  mus t  have  t h e  

f l e x i b i l i t y  t o  weigh c h a n g i n g  n e e d s  a g a i n s t  c h a n g i n g  re-  

s o u r c e s  s o  a s  t o  p r e v e n t  s i t u a t i o n s  where  s u r p l u s e s  are 

a l l o w e d  t o  a c c u m u l a t e  i n  c e r t a i n  f u n d s ,  w h i l e  o t h e r  programs 
107/  - 

s u f f e r  b e c a u s e  t h o s e  e x c e s s  f u n d s  are n o t  l e g a l l y  a c c e s s i b l e .  

F u r t h e r ,  e a r m a r k i n g  may r e s u l t  i n  a  t e n d e n c y  by t h e  l e g i s l a -  

t u r e  t o  min imize  b u d g e t a r y  2nd l e g i s l a t i v e  r e v i e w  oE tiie 

s a r m a r k e d  proTrcms,  t h e r e b y  i n h i b i t i n g  f j n a n c i a l  e f f i c i e n c y  

and  econamy. 

r e l a t i o n s h i p  o f  t a x  r e v e n u e s  t o  t h e  s p e c i f i c  b e n e f i t s  t o  be  

d e r i v e d  f rom s u c h  r e v e n u e s  h e l p s  t o  win  p u b l i c  s u p p o r t  f o r  

107/  ILLINOIS CON CON p .  327; SALIENT ISSUES p .  138 ;  L a n d e r s ,  - 
C o n s t i t u t i o n a l  P r o v i s i o n s  o n  T a x a t i o n  and  F i n a n c e ,  33 STATE 
GOVERNMENT p. 39 ( 1 9 6 0 ) .  



108/ - 
t h e  needed program. I n  a d d i t i o n ,  it may be  a rgued  t h a t  

c e r t a i n  programs a r e  of s u c h  o v e r r i d i n g  impor tance  t h a t  t h e y  

need t o  be a s s u r e d  of a  minimum l e v e l  of f i n a n c i a l  s u p p o r t  
109/ - 

w i t h o u t  h a v i n g  t o  win p e r i o d i c  l e g i s l a t i v e  a p p r o v a l .  

The s u p p o r t e r s  of e a r m a r k i n g  a l s o  p o i n t  o u t  t h a t  because  t h e  

p r a c t i c e  commits f u n d s  f o r  l o n g e r  t h a n  a  s i n g l e  l e g i s l a t i v e  

t e r m ,  l ong- t e rm p l a n n i n g  i s  a i d e d  -- t h e r e  i s  no need t o  w a i t  

t o  see i f  t h e  program wins  l e g i s l a t i v e  a p p r o v a l .  

5. Tax r a t e  l i m i t a t i o n s  

Some s t a t e s  s p e c i f i c a l l y  p l a c e  l i m i t s  on t a x  r a t e s ,  

u s u a l l y  t h e  g e n e r a l  p r o p e r t y  t a x  rates.  Tax rate  l i m i t s  came 

a b o u t  a s  a  r e s u l t  o f  v i g o r o u s  l o b b y i n g  by t a x p a y e r  o r g a n i z a -  
110/  - 

t i o n s  i n  t h e  d e p r e s s i o n  y e a r s  of  t h e  1 9 3 0 ' s .  These l i m i t s  
111/ - 

were o f t e n  w r i t t e n  i n t o  s t a t e  c o n s t i t u t i o n s ,  p r o v i d i n g  

108/ L a n d e r s ,  C o n s t i t u t i o n a l  P r o v i s i o n s  on T a x a t i o n  and  - 
E n a n c e ,  3 3  STATE GOVERNMENT p. 4 2  ( 1 9 6 0 ) .  

. 
109/  Of c c u r s e ,  it may be a r g u e d  t h a t  programs of s u c h  i m -  - 
p o r t c n c e  are a s s u r e d  o f  governmenta l  s u p p o r t  t h r o u g h  t h e  cor- 
msi political p r o c e s s .  

110/  L z g i s l a t i v e  Refe rence  Bureau ,  2-LkNUAL ON STATE CONSTITU- - 
TT~?NAL B ~ O V I S I O N S ,  BAWAII CONSTITUTIONPL CONVENTION p .  2 3 6  ( i . 3 T G j  - 
3 7 E. .;:. , ?.LA. c,?YS.? &-PC A. A. i~ ( - - -  . . 1 ,  5 5  214-iS; F 5 A .  COYST. -re. 
V I I ,  § 2 ;  N.C.  CONST. a r t .  V ,  5 2 ( 4 ) ;  W .  VA. CONST. a r t .  X ,  
5 1 One s t u d y  r e p o r t s  t h a t  r a t e  l i m i t a t i o n s  are found i n  
a p p r o x i m a t e l y  a t h i r d  of  t h e  s t a t e  c o n s t i t u t i o n s .  MONTANA 
STUDIES p .  8 .  

Both F l o r i d a  and N o r t h  C a r o l i n a  have  r e v i s e d  t h e i r  con- 
s t i t u t i o n s  i n  r e c e n t  y e a r s ,  1968 and  1 9 7 1  r e s p e c t i v e l y ,  and 
have  i n c l u d e d  t a x  r a te  l i m i t a t i o n s .  F l o r i d a ' s  l i m i t  a p p l i e s  
o n l y  t o  i n t a n g i b l e  p e r s o n a l  p r o p e r t y  ( f o r  example ,  s t o c k s  and  
bonds)  and  i s  d e s i g n a t e d  a s  " two m i l l s  on t h e  d o l l a t  of  a s s e s s e d  
v a l u e . "  FLA. CONST. a r t .  V I I ,  5 2. Nor th  C a r o l i n a ' s  l i m i t  
a p p l i e s  t o  b o t h  s t a t e  and c o u n t y  p r o p e r t y  t a x e s  and i s  20 
c e n t s  p e r  $100 v a l u e  o f  p r o p e r t y .  N.C. CONST. a r t .  V ,  § 2 .  



l i m i t s  on t a x  r a t e s  t h a t  c o u l d  be imposed by s t a t e  govern-  

ments .  

The Conven t ion  d e l e g a t e s  b a s i c a l l y  have  two a l t e r -  

n a t i v e s :  e i t h e r  l e a v e  t h e  matter t o  t h e  l e g i s l a t u r e  or 

s p e c i f y  t h e  r a t e  l i m i t s  i n  t h e  C o n s t i t u t i o n .  The f i r s t  

app roach  h a s  found f a v o r  w i t h  many s t a t e  governments  b e c a u s e  

of  t h e  p r a c t i c a l  d i f f i c u l t i e s  i n v o l v e d  i n  d e v i s i n g  l i m i t s  

t h a t  c a n  have b e n e f i c i a l  l o n g  t e r m  s i g n i f i c a n c e .  Tax r a t e s  

s h o u l d  r e spond  t o  chang ing  c o n d i t i o n s ,  s u c h  a s  i n f l a t i o n  o r  

r e c e s s i o n .  F r e e z i n g  r a t e  l i m i t s  i n t o  t h e  C o n s t i t u t i o n  c a n  

o n l y  res t r ic t  t h e  l e g i s l a t u r e  and e x e c u t i v e  i n  d e v i s i n g  p ro -  

grams t o  f i t  c u r r e n t  c o n d i t i o n s .  I t  h a s  even  been  s u g g e s t e d  

t h a t  i f  t a x  r a t e s  a r e  l i m i t e d ,  governments  migh t  r e s o r t  t o  

n u i s a n c e  t a x e s  i f  t h e y  a r e  f o r c e d  t o  f i n d  new revenue  
112/ 

s o u r c e s .  

The a rgument  f a v o r i n g  t a x  l i m i t a t i o n s  f i r s t  p o i n t s  . 
t o  t h e  ever expand ing  burden  p l a c e d  on  t a x p a y e r s :  a check  on 

t h e  t a x i n g  power i s  a  check  on  gcvernment  s p ~ n d i n g .  The 

government  shoul i i  be encouraqed  t c  ;;se e x i s t . ' n g  r e s o u r c e s  

more e f f e c t i v e l y  and l i m i t a t i o n s  a x e  a b u i l t - i n  ~ . e t h o d  of 

dc,j Cri j .; si ;-!-A&:-. I n  a Z d i t i c n ,  Lax l i x i t a t i d n z ,  I t  Is a r g u e d ,  

h e l p  enhance  t h e  p o t e n t i a l  f o r  economic growth  s i n c e  t h e y  

i n d i c a t e  s t a b i l i t y  of t h e  t a x  r a t e s  and  p r o v i d e  a n  a t t r a c -  - 
113/  

t i v e  c l i m a t e  f o r  new i n v e s t m e n t .  
- 

1 1 2 /  MONTANA STUDIES p. 8.  - 
113,' HAWAII  STUDIES p. 7 .  - 



6 .  Mandatory t a x e s  

The p r o v i s i o n  o f  mandatory t a x e s  i n  a  c o n s t i t u -  

t i o n  r e s u l t s  i n  a  l i m i t a t i o n  on t h e  t a x i n g  power s i n c e  it 

commands t h a t  c e r t a i n  t a x e s  be  l e v i e d  r e g a r d l e s s  o f  l e g i s -  

l a t i v e  judgment. A  mandatory t a x  i s  t h e  c o n v e r s e  o f  a n o t h e r  
1 1 4 /  - 

l i m i t a t i o n  o n  t h e  t a x i n g  power, t h e  t a x  exempt ion ,  b o t h  

o f  which a r e  o f t e n  t h e  t a r g e t  o f  c r i t i c i sm by t a x  and f i n a n c e  

s p e c i a l i s t s .  The mandatory l e v y  i s  u s u a l l y  a n o t h e r  form of  

p r o p e r t y  t a x ,  b u t  on  a  s p e c i a l  c l a s s  o f  p r o p e r t y .  The most  
115/ - 

common examples a r e  t h e  mandatory t a x  on  motor  v e h i c l e s  
116/ - 

and s c h o o l  t a x e s .  

V i r t u a l l y  none o f  t h e  s t a t e  c o n s t i t u t i o n s  s p e c i f y  

mandatory t a x e s .  The w e i g h t  o f  o p i n i o n  i s  t h a t  t h i s  matter i s  

c l e a r l y  l e g i s l a t i v e  i n  n a t u r e  and t h a t  t h e  c o n s t i t u t i o n a l  

document i s  n o t  t h e  p l a c e  t o  s p e c i f y  t a x e s .  The p r imary  r e a -  

s o n  f o r  t h i s  i s  t h e  r e g u l a r i t y  w i t h  which t a x  r a t e s  change;  

i t  is  t h ~ r e f o r e  i n e f f i c i e n t  t o  p r o v i d e  f a r  s p e c i f i c  t a x e s ,  or 

even l i n i t s  o r  r a n g e s ,  i n  a c o n s t i t u t i o n .  F u r t h e r ,  the 

i e g i s l a t u r e  i s  c a p a b l e  of d e t e r m i n i n g  what t a x e s  s n c u i d  be 

l e v i e d  and z t  what ratcs, 3ild h i s t o r y  has si~own thdt  t h e  

~ c / L < n i i a L  Icr & ~ s e  i s  rii l in.i l .  'i'h"le cp,+tiLe ai-gii;-i,ent 

m a i n t a i n s  t h a t  c e r t a i n  l e v i e s  a r e  s o  s t r a t e g i c  t h a t  it  i s  

b e s t  t o  maximize permanency. The c o n s t i t u t i o n ,  t h e  

p r o p o n e n t s  a s s e r t ,  i s  t h e  i d e a l  v e h i c l e  f o r  t h i s .  

114/ Tax exempt ions  a r e  d i s c u s s e d  above i n  S I1 (A) ( 3 )  . - 
COLO. CONST. a r t .  

116/ E.g., WYO. CONST. a r t .  XV, § 1 7 .  - 



B. Commonwealth Debt 

T h i s  s e c t i o n  o f  t h e  b r i e f i n g  p a p e r  d e s c r i b e s  t h e  

i s s u a n c e  o f  bonds ,  which i s  a ma jo r  f o r m . o f  gove rnmen ta l  

f i n a n c e ,  and  t h e  c o n s t i t u t i o n a l  r e s t r i c t i o n s  t h a t  some j u r i s -  

d i c t i o n s  h a v e  p l a c e d  on s u c h  p u b l i c  bo r rowing .  The p a p e r  

w i l l  b r i e f l y  a d d r e s s  t h e  h i s t o r y  o f  d e b t  l i m i t a t i o n s ,  t h e  

methods o f  bo r rowing ,  t h e  l i m i t a t i o n s  a l r e a d y  imposed by t h e  

Covenant  a n d  t h e  t r a d i t i o n a l  c o n s t i t u t i o n a l  means by which 

governments  have  a t t e m p t e d  t o  l i m i t  d e b t .  F i n a l l y ,  t h e  

p a p e r  w i l l  d i s c u s s  t h e  a l t e r n a t i v e s  a v a i l a b l e  t o  t h e  Conven- 

t i o n  d e l e g a t e s ,  r a n g i n g  f rom o m i s s i o n  o f  any  k i n d  o f  c o n t r o l  

on  bo r rowing  t o  a d e b t  l i m i t a t i o n  a c t u a l l y  e x p r e s s e d  i n  terms 

" o f  a p e r c e n t a g e  o r  d o l l a r  amount. 

1. Background 

D e b t  l i m i t a t i o n s  a r o s e  i n  a n  e r a  o f  u n d e r t a k i n g  
117/  - 

by governments  o f  l a r g e - s c a l e  p u b l i c  works p r o j e c t s ,  

I n  o r d e r  t o  f i n a n c e  t h e s e  t r e m e n d c u s l y  e x p e n s i v e  p r o j e c t s ,  

government  bonds  were s o l d  w i t h  a r e p a y r e n t  q u ~ r a r i t e e ,  i n  

7.' h d d i L l o n  tc  ictcrest  a t  a s p e c i f i e d  r a t e .  ~ n e  p r o l i t e r a t i o n  

o f  bond i s s u e s ,  c o a p l e d  w i t h  f i n a r i c i a i  d i f f i c u l t l ~ s  cf t h s  

i n d i v i d u a l  s ta tes  c o u l d  b o r r o y  t h e m s e l v e s  i n t o  i n s o l v e n c y  

117/  I t  i s  b e l i e v e d  t h a t  N e w  York s t a r t e d  t h e  t r e n d  o f  - 
i s s u i n g  long- t e rm d e b t  i n s t r u m e n t s  by u s i n g  t h i s  method t o  
f i n a n c e  c o n s t r u c t i o n  o f  t h e  E r i e  Cana l  i n  1817.  The c a n a l ' s  
s u c c e s s  p e r s u a d e d  o t h e r  s t a t e s  t h a t  t h i s  method of  r a i s i n g  
t remendous  amounts  o f  r e v e n u e  was n o t  o n l y  f e a s i b l e ,  b u t  
p r o f i t a b l e .  MONTANA STUDIES pp.  2 6 2 - 6 3 .  



by h e a v i l y  mor tgag ing  on  t h e i r  a b i l i t y  t o  r e p a y .  The re- 

s u l t  was t h e  a d o p t i o n  i n  a l l  b u t  a few s t a t e s  o f  l i m i t a -  

t i o n s  on  t h e  amount o f  d e b t  t h a t  c o u l d  b e  i n c u r r e d  by t h e  
118/  - 

s t a t e .  

The bonds i s s u e d  by s t a t e  governments  f a l l  i n t o  

t w o  b road  c l a s s e s :  g e n e r a l  o b l i g a t i o n  bonds ,  which a r e  

s e c u r e d  by t h e  f u l l  c r e d i t  ( f rom t a x  r e c e i p t s  and o t h e r  

r evenue  s o u r c e s )  o f  t h e  i s s u i n g  government  and r evenue  

bonds ,  which a r e  s e c u r e d  by a p l e d g e  o f  t h e  r e v e n u e s  p ro -  

duced by s p e c i f i c  assets t h a t  have  an  e a r n i n g  c a p a c i t y .  

Revenue bonds a r e  n o t  backed by t h e  t o t a l  r e s o u r c e s  o f  t h e  
119/ - 

i s s u e r .  

B e f o r e  s u r v e y i n g  t h e  d i f f e r e n t  ways governments  

have imposed l i m i t a t i o n s  on bor rowing ,  i t  i s  u s e f u l  t o  

look  a t  t h e  r e s t r i c t i o n s  a l r e a d y  c o n t a i n e d  i n  t h e  Covenant .  

The Covenant  c o n t a i n s  a l i m i t a t i o n  o n  g e n e r a l  o b l i g a t i o n  . 
. d e b t  d u r i n g  any p e r i o d s  i n  which -Lhe U n i t e 6  S t a t e s  p ro -  

v i d e s  f i n a n c i a l  a s s i s t a n c e :  

8  E . q . ,  HXdAII CONST. ar2. V I ,  S 3 ;  P.X. COKST. a r t .  771, 
P 

j 2 :  TjTAE CQ??ST, a;:t, Y I V ,  5 1; V?-. (;!3XS7'. 3r L. S :  9:  
WASH. CONST. a r t .  V I I I ,  S 1; WIS. CONST. a r t .  V I I I ,  S 6 ;  
WYO. CONST. a r t .  X V I ,  5 1. The p r e s e n t  d i s c u s s i o n  i s  l i m i t e d  
t o  d e b t  t h a t  may b e  i n c u r r e d  by t h e  Commonwealth government .  
For  a  d i s c u s s i o n  o f  loca l  d e b t ,  see BRIEFING PAPER NO. 5: 
LOCAL GOVERNMENT S I1 ( B )  ( 3 )  (b) . 
119/  A t h i r d  t y p e  o f  bond i s  t h e  mora l  o b l i g a t i o n  bond, w h i c h .  - 
i s  n o t  backed by t h e  f u l l  f a i t h  and c r e d i t  o f  t h e  government  
and t h e r e f o r e  i s  n o t  s u b j e c t  t o  t h e  t r a d i t i o n a l  c o n s t i t u ~ i o n a l  
r e s t r i c t i o n s  t h a t  a p p l y  t o  g e n e r a l  o b l i g a t i o n  and r e m n u e  bonds.  
I f  t h e  p r i n c i p a l  o r  i n t e r e s t  o n  a mora l  o b l i q a t i o n  bond i s  
n o t  p a i d ,  t h e  bondho lde r  h a s  no r e c o u r s e  a g a i n s t  t h e  i s s u e r .  
These  bonds a r e  c a l l e d  "mora l  o b l i g a t i o n "  bonds b e c a u s e  i f  
t h e  i s s u e r  d e f a u l t s ,  it w i l l  b e  u n a b l e  t o  s e l l  t h e s e  ( o r  
p e r h a p s  o t h e r  t y p e s  o f )  bonds i n  t h e  f u t u r e .  



[T lhe  Government o f  t h e  N o r t h e r n  
Mar iana  I s l a n d s  w i l l  a u t h o r i z e  no p u b l i c  
i n d e b t e d n e s s  ( o t h e r  t h a n  bonds o r  o t h e r  
o b l i g a t i o n s  of  t h e  Government ' payab le  
s o l e l y  from t h e  r e v e n u e s  d e r i v e d  from any 
p u b l i c  improvement o r  u n d e r t a k i n g )  i n  
e x c e s s  o f  t e n  percentum o f  t h e  a g g r e g a t e  
a s s e s s e d  v a l u a t i o n  o f  t h e  p r o p e r t y  w i t h i n  
t h e  N o r t h e r n  Mariana I s l a n d s . l 2 0 /  - 

The f i r s t  i s s u e  b e f o r e  t h e  d e l e g a t e s ,  t h e n ,  i s  whe the r  t h e  

C o n s t i t u t i o n  s h o u l d  i n c l u d e  t h i s  p r o v i s i o n .  The argument  

a g a i n s t  t h i s  i s  t h a t  i n c l u d i n g  t h e  p r o v i s i o n  i n  t h e  C o n s t i -  

t u t i o n  i s  u n n e c e s s a r y  s i n c e  t h e  Covenant  a p p l i e s  o f  i t s  own 

f o r c e .  

The second  i s s u e  i s  whe the r  t o  p r o v i d e  f o r  a d d i -  

t i o n a l  l i m i t a t i o n s  on Commonwealth d e b t  i n  t h e  C o n s t i t u t i o n .  

  he f o l l o w i n g  d i s c u s s i o n  i s  a d d r e s s e d  t o  t h i s  i s s u e .  

2. Types o f  c o n s t i t u t i o n a l  d e b t  p r o v i s i o n s  

A wide  v a r i e t y  o f  d e b t  l i m i t a t i o n  p r o v i s i o n s  have  . 
Seen  d r a f t e d  f o r  i n c l u s i o n  i n  s t a t e  c o n s t i t u t i o n s  t o  meet  

p a r t i c u l a r  problems.  T h i s  s e c t i o n  d i v i d e s  t h e s e  p r o v i -  

s i o n s  i n t o  s e v e n  c a t e g o r i e s .  

2) No p r o v i s i o n  f o r  d e b t  i i n i t z t i o ~ ~  

O n e  way t o  d e a l  w i t . t l  d e b t  is ~ i r n p l : ~  to 9 m F t  zny 

120/ COVENANT a r t .  V I ,  § 60; ( b )  . Note t h a t  t h e  10% l i m i t  
applies d u r i n g  any p e r i o d s  o f  f e d e r a l  a s s i s t a n c e . e i t h e r  a s  
p r o v i d e d  i n  a r t i c l e  V I I ,  § 702 o r  d u r i n g  " s u b s e q u e n t  p e r i o d s  
o f  f e d e r a l  a s s i s t a n c e  a s  may be  a g r e e d . "  



121/ - 
constitutional controls over Commonwealth borrowing. 

Those supporting this view argue that not only is the legis- 

lature traditionally entrusted with matters of public finance, 

but state experience has shown that constitutional restric- 

tions do not eliminate debt; they only make it more diffi- 

cult and expensive. In addition, it has been pointed out 

that the conditions of the municipal bond market and behavior 

of lenders operate as built-in controls that are as effec- 
122/ - 

tive as formal constitutional restrictions. Those opposing 

elimination of restrictions stress the need for some control 

on legislative discretion, and emphasize the fundamental nature 

of a constitutional directive that governmental spending should 

not exceed governmental tax resources except in specified 

circumstances or amounts. 

b) Prohibition of debt 

A second alternative is to.prohibit debt.. Such a 

prohibition would require that debt he incurred only throngh 

constit~ti~i?al art?,endment. Those a r g i ~ i n g  in favor of this 

approach favor 2 "live witllin mea'is" policy in fir6er to 

avoid the problems thzt some goveranents have hasf zecent1.y 

121/ As of 1971, 10 states -- ~onnecticut, Delaware, - 
Illinois, Louisiana, Maryland, Massachusetts, Minnesota, 
New Hampshire, Tennessee and Vermont -- provided no 
constitutional limitations other than legislative 
approval. Advisory Commission on Intergovernmental 
Relations, FEDERAL-STATE-LOCAL FINANCES: SIGNIFICANT 
FEATURES OF FISCAL FEDERALISM pp. 155-56 (1974). 

122/ The municipal bond market, however, has been described - 
as a perfect market, "in that bonds can always be sold, pro- 
vided that the issuing government is willing to pay the price 
demanded by the market." HAWAII STUDIES pp. 48-49. Thus, 
the "built-in controls" may not restrict borrowing effectively. 



i n  t h e i r  a t t e m p t s  t o  pay t h e  p r i n c i p a l  and  i n t e r e s t  on 

o u t s t a n d i n g  bonds .  Most e x p e r t s ,  however ,  t a k e  t h e  o p p o s i t e  

view t h a t  t h e  i s s u a n c e  o f  bonds i s  a  sound ,  e f f i c i e n t  and 

r e l a t i v e l y  less c o s t l y  way t o  f i n a n c e  some gove rnmen ta l  a c t i -  

v i t i e s  and t h e r e f o r e  s h o u l d  n o t  b e  p r o h i b i t e d .  A l l  Un i t ed  

S t a t e s  j u r i s d i c t i o n s  a p p a r e n t l y  a r e  i n  ag reemen t  s i n c e  no govern-  

ment f l a t l y  p r o h i b i t s  bo r rowing ,  a l t h o u g h  some a l l o w  it o n l y  f o r  
123/  

" c a s u a l  d e f i c i t s "  and  p u b l i c  defense.-  The l a t t e r  a p p r o a c h ,  o f  

c o u r s e ,  a u t o m a t i c a l l y  r a i s e s  d e f i n i t i o n a l  d i f f i c u l t i e s  w i t h  

t h e  p h r a s e  " c a s u a l  d e f i c i t s . "  

c )  Requi rement  t h a t  d e b t  be  i n c u r r e d  o n l y  
a f t e r  p o p u l a r  r e f e r e n d u m  

Twenty-two s t a t e s  p e r m i t  b o r r o w i n g  o n l y  i f  approved  
124/  - 

i n  a  p o p u l a r  r e fe rendum.  Under t h i s  s y s t e m ,  t h e  l e g i s -  

l a t u r e  i s  f r e e  t o  p e r m i t  bo r rowing  o f  any  t y p e  and  i n  any 

amount,  b u t  t h e  l e g i s l a t i o n  w i t h  r e s p e c t  t o  t h e  bo r rowing  

must  be  s u b m i t t e d  t o  a  r e f c r e n d u a .  A d i s c u s s i o n  o f  t h e  ad-  

v a n t a ~ e s  and  d i s a d v a n t a g e s  ~f t h e  r e f e r e n d i m  i s  c o n t a i n e d  i n  

B r i e f i n g  P a p e r  No. 8: Eligibility Lo v ~ t c  and E l e c t i o n  P r c -  

c e d u r s s  11 ( C )  ( 2 ) .  I? t h e  c ~ f i t ~ x t  of ap~rcvc7.3 cr re ject3 .0~ nf 

123/  E.g. ,  I N D .  CONST. a r t .  K ,  5 5 ;  W .  VA.  CONST. a r t .  X ,  5 4 .  - 
124/  E .g . ,  ALAS. CONST. a r t .  I X ,  5 8 ;  FLA. CONST. a r t .  V I I ,  - 
5 11. Many o f  t h e  s t a t e s  t h a t  u s e  t h i s  method,  however,  s t a t e  

- -- -- 
a  d o l l a r  l i m i t  and  r e q u i r e  a  r e fe rendum f o r  any  d e b t  e x c e e d i n g  
t h e  s t a t e d  l i m i t .  The r e v i s e d  Model S t a t e  C o n s t i t u t i o n  
e l i m i n a t e d  t h e  r e f e r e n d u m  r e q u i r e m e n t ,  s t a t i n q  t h a t  it " h a s  
n o t  p roved  t o  b e  much o f  a  r e s t r i c t i o n  upon t h e  c r e a t i o n  o f  
d e b t  . . . s i n c e  v o t e r s  a r e  a sked  t o  p a s s  judgment w i t h  
l i m i t e d  o r  no knowledge o f  t h e  complex f i s c a l  and  g e n e r a l  
p o l i c y  i s s u e s  . . . ." N a t i o n a l  M u n i c i p a l  League,  MODEL STATE 
CONSTITUTION a r t .  V I I ,  S 7.01  (Comment) ( 6 t h  r e v .  e d .  1 9 6 8 ) .  



d e b t  measures ,  t h e  r e fe rendum may have  t h e  a d d i t i o n a l  d i s -  

a d v a n t a g e  o f  t iming .  T i m e l i n e s s  i n  a u t h o r i z i n g  and i s s u i n g  

bonds may b e  c r i t i c a l  i n  o b t a i n i n g  - t h e  b e s t  i n t e r e s t  ra tes .  

d )  Requirement  t h a t  t h e  l e q i s l a t u r e  approve  
d e b t  measures  by a n  extraordinary m a j o r i t y  

Ano the r  t y p e  o f  c o n s t i t u t i o n a l  l i m i t a t i o n  r e q u i r e s  

t h a t  d e b t  measures  b e  p a s s e d  by an e x t r a o r d i n a r y  m a j o r i t y  o f  
125/ 

t h e  l e g i s l a t u r e -  -- e i t h e r  t w o - t h i r d s  o f  t h e  quorum, a  

m a j o r i t y  o f  a l l  members, o r  t w o - t h i r d s  o f  a l l  members. The 

Montana C o n s t i t u t i o n a l  Convent ion  Commission s u g g e s t e d  t h e  

a l t e r n a t i v e  o f  s u b j e c t i n g ' - d e b t  a u t h o r i z a t i o n  t o  a p p r o v a l  o f  

t w o  s u c c e s s i v e  l e g i s l a t i v e  s e s s i o n s :  "Through such  a r e q u i r e -  

. ment h a s t y  borrowing would b e  c u r b e d  and  l e g i s l a t o r s  would 

have  an  o p p o r t u n i t y  t o  i n f o r m  t h e m s e l v e s  o f  v o t e r  s e n t i m e n t  

between l e g i s l a t i v e  s e s s i o n s .  "126/ T h i s  approach  r e c o g n i z e s  

t h e  i m p o r t a n c e  o f  l e g i s l a t i v e  d i s c r e t i o n  b u t  r e q u i r e s  t h a t  . 
t h i s -  d i s c r e t i o n  be  e x e r c i s e d .  o n l y  w i t h  a  broad b a s e  o f  

s u p p o r t .  

2) L i n i t a t i o ~ ~  o f  t h e  ?rns\int o f  debL 
.- - -  

T h l ~  type 02 l i m i t a t i o ~  ll-isy b e  expressed 2s a 

t h e r e  i s  U.S. f i n a n c i a l  a s - s i s t a n c e  t o  t h e  Mar ianas ,  t h e  

Covenant  l i m i t s  g e n e r a l  o b l i g a t i o n  bonds t o  t e n  p e r c e n t  o f  

125/  LA.CONST. a r t .  V I I ,  § 6 (2 /3  a p p r o v a l ) .  I l l i n o i s  h a s  
e k e d  o u t  a combina t ion  o f  t w o  a p p r o a c h e s  by a l l o w i p g  t h e  
bond i s s u e  i f  s u p p o r t e d  e i t h e r  by r e fe rendum or l e g i s l a t i v e  
v o t e .  ILL. CONST. a r t .  I X ,  § 9. 

126/ MONTANA STUDIES p.  281. - 



t o t a l  a s s e s s e d  v a l u a t i o n .  The d e l e g a t e s  may wish  t o  

impose more s t r i n g e n t  l i m i t a t i o n s  on g e n e r a l  o b l i g a t i o n  

bonds d u r i n g  t h e  p e r i o d  o f  U.S. a s s i s t a n c e  o r  t o  a n t i c i -  

p a t e  t h e  need  f o r  l i m i t a t i o n s  on  g e n e r a l  o b l i g a t i o n  bonds 
127 /  

a f t e r  t h e  p e r i o d  o f  U.S. a s s i s t a n c e . -  

The Commonwealth's c u r r e n t  d e b t  l i m i t ,  p r o v i d e d  

by t h e  Covenant ,  i s  b a s e d  upon a  p e r c e n t a g e  o f  t h e  a g g r e g a t e  

a s s e s s e d  v a l u a t i o n  o f  a l l  t h e  p r o p e r t y  w i t h i n  t h e  N o r t h e r n  
128/  - 

Mariana  I s l a n d s .  S i x  s t a t e s  -- Nevada, N e w  Mexico, 

Sou th  Dakota ,  Utah ,  Wiscons in  and Wyoming -- i n  a d d i t i o n  t o  

Guam and P u e r t o  Rico ,  p r o v i d e  f d f  t h i s  method o f  c a l c u l a t i n g  

t h e  d e b t  l i m i t .  The 10 p e r c e n t  l i m i t  u s e d  by t h e  Covenant ,  

Guam and P u e r t o  Rico  i s  q u i t e  g e n e r o u s  compared t o  t h o s e  

used  by t h e  above s t a t e s  which r a n g e s  from one -ha l f  o f  one  
- 

129/ - 
p e r c e n t  (Sou th  Dakota)  t o  one  and  one -ha l f  p e r c e n t  ( ~ t a h ) .  

The a rgument  f a v o r i n g  t h i s  approdch  i s  t h a t  r e a l  p r o p e r t y  

v a l l ~ a t i o n  i s  a  t r a d i t i o n a l  rneLhod t h a t  h a s  l o n g  r e c e i v e d  

g e n e r a l  i n v e s t o r  a c c e p t a n c z .  Sonie e r i t i r s -  have  a t t a c k e d  r e a l  

p r o p e r t y  v & l u a t i o n ,  how-ver, a s  b e i n g  tgo  s u s c e p t i b l e  t o  

.?~~e.~~:~ '.~r.;ts ai-2. i>-,,-t =st=icteci  Ly 6 3  ; ( j j  cf ' ,he - 
Covenant .  Nor a r e  such  bonds r e s t r i c t e d  by t h e  d e b t  l i m i t a -  
t i o n  p r o v i s i o n s  of  most  s t a t e  c o n s t i t u t i o n s .  The d e l e g a t e s  
s h o u l d  c o n s i d e r  w h e t h e r  s p e c i a l  l i m i t a t i o n s  s h o u l d  b e  a p p l i e d  
t o  r evenue  bonds .  

128/  COVENANT a r t .  V I ,  § 607 ( b )  . T h i s  r e s t r i c t i o n ,  a p p l i c a b l e  - 
a s  l o n g  a s  t h e  Commonwealth r e c e i v e s  U.S. f i n a n c i a l  a s s i s t a n c e ,  
i s  r o u g h l y  t h e  same a s  t h a t  a p p l i e d  t o  Guam. See  48 U .  S.C. 
§ 1423a.  Guam's r e s t r i c t i o n ,  however ,  a p p e a r s  t o  b e  permanent  * and d o e s  n o t  depend upon p e r i o d s  o f  U n i t e d  S t a t e s  f i n a n c i a l  a i d .  

=/ S.D. CONST. a r t .  X I I I ,  § 1; UTAH CONST. a r t .  X I V ,  S 1 ,  



fluctuation and inequality. A variation of this approach 

could tie the percentage of valuation limit in with another 

limit, for example, 10 percent of the real property valuation 

so long as the debt does not exceed eight percent of gross 

revenues. 

A few states, Florida, Hawaii, Michigan, Pennsyl- 
130/ - 

vania and Virginia, tie their limits to revenues received. 

This approach has drawn criticism because of the difficulty 

in defining "revenue" and the possible illogical result of 

borrowing capacity tied to revenue resources when, in times of 

depressed economy, the former may be needed to compensate for - - - - 
131/ - 

the latter. A variation of this type of debt limit is 

the New Jersey provision, which limits new debt to one per- 
132/ - 

cent of the year's total appropriation. 

A number of states that have constitutional limi- 

tations on the mount of debt that can be authorized by the 

leqislature also permit additionai debt if it is authorized 
i 3 3 /  - 

by popzlar referendum. 

j 3 C /  E.9. , F Z .  ZCt<S1~'. crt. VII, 5 1.2. f EAii?!ir. !I C!:AST. art. TI, -- -- 
5 3; MIl-:H. CCXS.2. ?i-t. iX, S i4. klor a a3;;lpiei;e iistlng 0: 
the limits, see Advisory Commission on Intergovernmental Re- 
lations, FEDERAL-STATE-LOCAL FINANCES: SIGNIFICANT FEATURES 
OF FISCAL FEDERALISM pp. 155-56 (1973-1974). 

131/ HAWAII STUDIES p. 51. - 
132/ N.J. CONST. art. VIII, 5 11, 11- 3. - 
133/ E.g., CAL. CONST. art. XVI, § 1; MO. CONST. art. 111, - 
§ 37; WASH. CONST. art. VIII, 5 3. 



T h e  f i n a l  a l t e r n a t i v e  i s  t h a t  u s e d  by t h e  m a j o r i t y  

o f  s t a t e s :  a d e b t  l i m i t  e x p r e s s e d  i n  terms o f  a f i x e d  d o l l a r  

amount. T h i s  approach  h a s  drawn e x t e n s i v e  c r i t i c i s m  because  

of  t h e  i n f l e x i b i l i t y  o f  t h e  amount,  which c o n c e i v a b l y  can  

b e a r  l i t t l e  o r  no r e l a t i o n s h i p  t o  t h e  economic r e a l i t i e s  of  

t h e  day .  - T h e  d e b t  l i m i t  t h u s  r ema ins  t h e  same whe the r  t h e  

government i s  e x p e r i e n c i n g  good o r  ill economic h e a l t h .  

f) R e g u l a t i o n  o f  bond m a t u r i t i e s  and 
repavmen t 

A few s t a t e s  have  a t t e m p t e d  t o  r e g u l a t e  borrowing 

by imposing  c o n s t i t u t i o n a l  l i m i t a t i o n s  o n  m a t u r i t i e s  and re- 

payment. F o r  example,  t h e  N e w  York c o n s t i t u t i o n  r e q u i r e s  

t h a t  d e b t  be  r e p a i d  i n  e q u a l  a n n u a l  i n s t a l l m e n t s  and  b e  con- 

t r a c t e d  " f o r  a  p e r i o d  [no]  l o n g e r  t h a n  t h e  p r o b a b l e  l i f e  o f  

t h e  work o r  p u r p o s e  f o r  which t h e  d e b t  i s  t o  b e  c o n t r a c t e d  
134/  

11 - . . . .  T h e o r e t i c a l l y ,  t h i s  approach  a l s o  c o u l d  en- ' 

compass t h e  s e t t i n g  of  i n t e r e s t  r a t e  c e i l i n g s  on d e b t .  

g )  Prch ib i t . i _cn  a q a i n s t  - .  - bur rcwing  t o  a i d  
~ r i v a t a  i n d i v i d u a l s  o~ grou?s  
-. - 

These psc>hibiLFons o r i q i n a t s d  i n  t i le  p r e - C i v i l  

xsr ern and w ~ L ' ?  ?.j.l!it(l at t5e ab t ! r~s  ir, s tace  dl-? to ~ z : L ~ v ,  
13 51' - 

r a i l r o a d s  and c a n a l s .  

134/ N . Y .  CONST. a r t .  V I I ,  5 12. - 
135/ SALIENT ISSUES p .  140.  E - g . ,  CAL. CONST. a r t .  X I I I ,  - 
§ 2 5 ;  N . Y .  CONST. a r t .  V I I ,  5 8. These  p r o h i b i t i o n s  have  
sometimes g i v e n  r ise t o  problems i n  s t a t e  w e l f a r e  a i d  t o  
p r i v a t e  c i t i z e n s ,  n e c e s s i t a t i n g  t h e  i n c l u s i o n  o f  l i s ts  ef 
s p e c i f i c  exempt ions .  N . Y .  COMST. a r t .  V I I ,  5 8 , 1[1[ 2 , 3.. 



h) Effectiveness of constitutional debt 
provisions 

The effectiveness of the foregoing controls, 

some experts argue, has been undermined by the expansion 
136/ - 

of nonguaranteed debt. One study on state debt 

restrictions concluded that states have effectively circum- 

vented constitutional provisions through such finance tools 

as revenue bonds, public authorities and lease-purchase 
137/ - 

agreements. This authority argues that the major effect 

of constitutional debt limitations is that they promote the 

use of methods of borrowing other than general obligation 

bonds, and that these methods entail higher interest and 

other costs of debt service. The net effect is that the 

136/ Generally, bonds that are not guaranteed by the full 
E t h  and credit of the issuing government are not "debt" 
within the meaning of state constitutions. Ey issuing these 
types of bonds (generally revenue and mcral obligation bonds), 
governments are able to incur indebtedness while circum- 
venting constitutional strictures. This avezue is lcfk opqn 
under the Covenant becauza re.ve-t.1~~ Scnds are not included 
within the lirrlitat.ion set out .in S 6 0 7 ( b j ,  The pral,lern of 
what constitutes a ~lcdg? of the credit of the gover~lment 
can become complicated, however, atid s t a t 2  cwrts have 
rentiered various interpretatitxs. Tais prcb lex  is disc2ssed 

5.F ' jDrdS p. 34.  

137/ A. Heins, CONSTITUTIONAL RESTRICTIONS AGAINST STATE - 
DEBT pp. vi-vii (1963). A public authority is a corporate 
body created to serve a public purpose and empowered to issue 
revenue bonds to be serviced and secured by the income of the 
authority. Originally used to finance port and power develop- 
ment and toll bridges, authorities are now created ta con- 
struct and operate toll roads, school buildings, hospitals, 
parks, state office buildings and other improvements. 



s t a t e  receives t h e  same amount o f  c a p i t a l ,  and t h e  t a x p a y e r s  
1'3 8/ - 

pay  a h i g h e r  premium. 

T h e r e  i s  some e v i d e n c e  s u p p o r t i n g  t h e  a rgument  

t h a t  c o n s t i t u t i o n a l  r e s t r i c t i o n s  t e n d  t o  lower t h e  amount 

o f  d e b t  i n c u r r e d :  t h e  g r e a t e r  t h e  r e s t r i c t i o n s ,  t h e  l o w e r  

t h e  d e b t .  The e x p e r t  s t u d i e s  done  f o r  t h e  H a w a i i  C o n s t i t u -  

t i o n a l  C o n v e n t i o n  c i t e d  an  a n a l y s i s  f o r  t h e  f i s c a l  y e a r  

1965-1966 t h a t  showed s t a tes  r e q u i r i n g  c o n s t i t u t i o n a l  

amendments t o  i n c u r  d e b t  h a d  t h e  l o w e s t  l o n g - t e r m  p e r  

c a p i t a  d e b t ,  $100.94,  a  f i g u r e  t h a t  i n c l u d e s  b o t h  g e n e r a l  

o b l i g a t i o n  bonds  and  n o n g u a r a n t e e d  b o r r o w i n g .  S t a t e s  

t h a t  r e q u i r e  a  p o p u l a r  r e f e rendum b u t  n o t  a  c o n s t i t u t i o n a l  

amendment had  a p e r  c a p i t a  d e b t  o f  $129 .23 ,  w h i l e  s ta tes  

where  t h e  l e g i s l a t u r e  may a u t h o r i z e  d e b t  w i t h o u t  r e f e rendum 

o r  c o n s t i t u t i o n a l  amendment had  t h e  h i g h e s t  p e r  c a p i t a  
139/  - 

d e b t ,  $281.23. 

F 138/  I .  * h e  i n c r e a s i n g  u t i l i z a t i o q  9f ncnquai -an teed  - -- 
b2ri-@:jing r a e t h o ~ ? ~  h,%s FL34 a siq:;.ificz-t ii:iyal=+ cr: t . h s  s t_ rxc -  
c u r e  of  s t a t e  d e b t .  Of n e a r l y  $25 b i l l i o n  i n  n e t  l ong - t e rm 
d e b t  o u t s t a n d i n g  among t h e  s t a t e s  a t  t h e  e n d  of  f i s c a l  y e a r  
1965-66, n o n g u a r a n t e e d  d e b t  d a s  $14.5 b i l l i o n ,  n e a r l y  60% 
o f  t h e  t o t a l .  T h i s  p r o p o r t i o n  i s  s h a r p l y  h i g h e r  t h a n  i n  
p r e v i o u s  y e a r s .  I n  1950 n o n g u a r a n t e e d  d e b t  compr i sed  17 .9% 
o f  t o t a l  d e b t .  I n  1940 it w a s  o n l y  6 . 2 % .  U.S. Bureau  o f  
t h e  Census ,  STATE GOVERNMENT FINANCES I N  1966 ,  S e r i e s  G F  - 
No. 11 p.  40 ( 1 9 6 7 ) .  

139/  HAWAII  STUDIES p. 3 6 .  - 
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Because t h e  C o n s t i t u t i o n  canno t  conce ivab ly  

a d d r e s s  a l l  t h e  p o t e n t i a l  problems i n  a n  a r e a  a s  complex 

a s  governmental  f i n a n c e ,  a s t r o n g  argument e x i s t s  f o r  

l e a v i n g  t h e s e  i s s u e s  f o r  t h e  l e g i s l a t u r e .  T h i s  does  n o t  

mean t h a t  t h e  d e f i c i e n c i e s  i n h e r e n t  i n  s e t t i n g  l i m i t s  on 

government spending r e n d e r  such l i m i t s  u s e l e s s  o r  c r e a t e  

more problems t h a n  t h e y  a t t e m p t  t o  s o l v e .  The pr imary 

v a l u e  o f  r e s t r i c t i n g  spending backed by f u l l  f a i t h  and 

c r e d i t ,  a s  w e l l  a s  s e t t i n g  a t o n e  f o r  t h e  government ' s  

f i n a n c i a l  c o u r s e ,  remains  d e s p i t e  t h e  shor tcomings .  


