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NATURAL RESOURCES 

Th i s  b r i e f i n g  paper  d i s c u s s e s  i s s u e s  t h a t  t h e  

Convention may c o n s i d e r  c o n c e r n i n g - n a t u r a l  r e s o u r c e s  and 

t h e  environment.  The problems i n h e r e n t  i n  p r o t e c t i n g  and 

u s i n g  t h e s e  r e s o u r c e s  d i f f e r  i n  some r e s p e c t s ,  b u t  have 

some m a t e r i a l  s i m i l a r i t y  w i th  r e s p e c t  t o  t h e  p u b l i c  p o l i c y  

d e c i s i o n s  t o  be made by t h e  d e l e g a t e s .  P a r t  I of t h i s  

paper  d i s c u s s e s  t h e  a p p l i c a b l e  p r o v i s i o n s  of t h e  Covenant,  

t h e  c u r r e n t  p r o t e c t i o n  of  t h e  n a t u r a l  r e s o u r c e s  of t h e  

Nor the rn  Mariana I s l a n d s ,  and g e n e r a l  p o l i c y  c o n s i d e r a t i o n s  

r e g a r d i n g  p r o t e c t i o n  of l a n d ,  wa te r  and a i r  r e s o u r c e s .  P a r t  

I1 e x p l o r e s  s p e c i f i c  a l t e r n a t i v e s  w i t h  r e s p e c t  t o  p u b l i c  

l a n d s ,  p r i v a t e  l a n d s ,  marine r e s o u r c e s ,  and a i r  and wate r  

q u a l i t y  . 

I. BACKGROUNC AND GENERAL CONSIDERATIONS 

A .  Appl i cab l e  P r o v i s i o n s  of t h e  Covenant - 
The Covenant d e a l s  ex l ens ive l -y  w i t h  p u b l i c  and 

1,' - 
p r i v z t t !  l and  r e s o u r c e s ,  a116 r e f l e c t s  som? brcad p o l i c y  

c!2jes'iives for  t h e  ~ u t i l i . z i i t i o n  05 Nor-thern Xa r i anas  r e a l  

'+ - -  - y -  yh.~. je  i>k; ?-: - - - 7 -  
ILL , , .L, lvt,, restrj ct. t!rc scc:pe c2 a l t e r -  - 

n a t i v e s  a v a i l a b l e  t o  the .Convent ion and l i m i t  t h e  amount 

of l and  t o  which t h e  Nor thern  Marianas  peop le  and govern- 

ment w i l l  have a c c e s s .  A s  t o  o t h e r  n a t u r a l  r e s o u r c e s ,  t h e  

1/ COVENANT TO ESTABLISH A COMMONWEALTH OF THE NORTHERN 
~ I A N A  ISLANDS a r t .  V I I I ,  8 8  8-01-06 [ h e r e i n a f t e r  c i t e d  
a s  COVENANT] . 



Covenant  i s  s i l e n t .  T h i s  a f f o r d s  t h e  Convent ion  t h e  w i d e s t  

p o s s i b l e  l a t i t u d e  i n  d e v i s i n g  c o n s t i t u t i o n a l  p r o t e c t i o n  f o r  

a i r  and w a t e r  r e s o u r c e s .  

S e c t i o n  5'01 o f  t h e  Covenant  p r o v i d e s  t h a t  a l l  

r i g h t ,  t i t l e  and  i n t e r e s t  i n  r ea l  p r o p e r t y  t h a t  t h e  T r u s t  

T e r r i t o r y  government  h e l d  on F e b r u a r y  1 5 ,  1 9 7 5 ,  or t h e r e -  

a f t e r  a c q u i r e d  w i l l  b e  t r a n s f e r r e d  t o  t h e  N o r t h e r n  Mar iana  

I s l a n d s  government .  T h i s  t r a n s f e r  mus t  t a k e  p l a c e  no l a t e r  

t h a n  t h e  t e r m i n a t i o n  o f  t h e  T r u s t e e s h i p  Agreement.  

S e c t i o n  8 0 2 ( a )  s p e c i f i e s  c e r t a i n  rea l  p r o p e r t y  

t h a t  w i l l  be  l e a s e d  t o  t h e  Un i t ed  S t a t e s :  a p p r o x i m a t e l y  

1 7 , 7 9 9  acres o n  T i n i a n  I s l a n d ,  t o g e t h e r  w i t h  t h e  a d j a c e n t .  
2/ - 

w a t e r s ;  a p p r o x i m a t e l y  177 a c r e s  a t  Tanapag Harbor on  

S a i p a n  I s l a n d ;  and t h e  e n t i r e t y  o f  F a r a l l o n  d e  M e d i n i l l a  
3/ - 

I s l a n d ,  c o n s i s t i n g  o f  2 0 6  acres,  w i t h  t h e  a d j a c e n t  waters. 

P u r s u a n t  t o  s e c t i o n  803 ,  t h e  l e a s e h o l d  i n t e r e s t s  o f  t h e  

U n i t e d  S t a t e s  w i l l  e x t e n d  f o r  a  t e r m  of  50 y e a r s ;  t h e  

U n i t e d  S t a t e s  'has t h e  o p t i o n  tc? renew i t s  Ieme on a l l  2r 

2; T i n i a n  h a s  a t o t a i  of 25,146 a L r e s -  . - 

3/ I n  § 8 0 2 ( b ) ,  t h e  Un i t ed  S t a t e s  a s s e r t e d  tha t ,  a s  o f  
F e b r u a r y  1 5 ,  1975 ,  it d i d , n o t  have  t h e  i n t e n t i o n  t o  ac -  
q u i r e ,  o r  t h e  need f o r ,  any i n t e r e s t  i n  l a n d  g r e a t e r  t h a n  
t h e  l e a s e h o l d s  c o n f e r r e d  by § 803 or any  p r o p e r t y  a d d i -  
t i o n a l  t o  t h a t  d e s c r i b e d  i n  5 8 0 2 ( a ) .  



4 /  - 
some o f  t h e  l a n d  f o r  a n o t h e r  50 y e a r s .  The U n i t e d  S t a t e s  

i s  r e q u i r e d  t o  pay  t h e  r e n t a l  f e e s  f o r  t h o s e  l a n d s  w i t h i n  

t h e  f i v e - y e a r  p e r i o d  f o l l o w i n g  t h e  a p p r o v a l  of t h e  C o n s t i -  
5/ - 

t u t i o n .  If t h e  U n i t e d  S t a t e s  f a i l s  t o  make t h i s  payment ,  

t h e  r e n t e d  l a n d s  w i l l  r e v e r t  t o  t h e  N o r t h e r n  M a r i a n a s  gove rn -  
6 /  - 

ment  . If t h e  U n i t e d  S t a t e s  s h o u l d  c e a s e  t o  need t h e  l e a s e d  

p r o 2 e r t y  on T i n i a n ,  t h e  N o r t h e r n  M a r i a n a s  government  w i l l  

h ave  t h e  f i r s t  o p p o r t u n i t y  t o  a c q u i r e  t h e  i n t e r e s t  o f  t h e  

government  o f  t h e  U n i t e d  S t a t e s  i n  s u c h  p r o p e r t y  i n  a c c o r -  
7 / - 

d a n c e  w i t h  U n i t e d  S t a t e s  l aw.  

4/  I n  r e t u r n  f o r  t h e  f i r s t  50-year  t e r m ,  and a l s o  f o r  t h e  - 
s e c o n d  t e r m  s h o u l d  i t  e x e r c i s e  i t s  o p t i o n ,  t h e  U n i t e d  S t a t e s  
w i l l  pay  t h e  N o r t h e r n  Mar i ana  I s l a n d s  qovernment  a t o t a l  o f  
$19 ,520 ,600 .  T h i s  amount w i l l  b e  a d j u s t e d  t o  r e f l e c t  t h e  
r a t e  o f  i n f l a t i o n  as  i n d i c a t e d  by t h e  c o m p o s i t e  p r i c e  i n d e x  
o f  t h e  U.S. Depa r tmen t  o f  Commerce. 

Two m i l l i o n  d o l l a r s  o f  t h e  r e n t a l  payments  mus t  b e  
p l a c e d  i n  a  t r u s t  f u n d ,  w i t h  t h e  income f rom t h e  f u n d  ' 

d e v o t e d  t o  t h e  deve lopmen t  and  m a i n t e n a n c e  o f  a  p u b l i c  
p a r k  a t  Tanapag Harbo r .  COVENANT a r t .  V I I I ,  5 S 0 3 ( d )  and 
TECHNICAL AGREEMENT REGARDING USE O F  LAND TO BE LEASED BY 
TEE UNITED STATES IN THE NORT::P,FCq M;IITII.%':A JST,ANES p t .  1, 
1 5.b  [ h ~ r e i n a f t e r  c i t e d  a s  TECHMICAL AGREiiMENT:. 

5 j  Thr: T e c h n i c a l  Agreement  p t .  I ,  11 2 ,  p r o v i d e s  t i l a t  t h e  
G n i t e e  S t a t e s  w i l l  iudke payment v i t h i n  f i v e  y e a ~ s  uf the 

- - ,jst- ,,E v;;?ii;,h_ ss  3 6 2  arid 8 3 2  L~1.e ::!2-;':~n?.nC 3r.z e=_r+c- 

t i v e .  S e c t i o n  1 0 0 3 ( b )  o f  t h e  Covenant  s p e c i i i e s  t h a t  
t h o s e  s e c t i o n s  w i l l  t a k e  e f f e c t  w i t h i n  180 d a y s  of t h e  
a p p r o v a l  o f  t h e  ~ o v e n a n t ' h n d  t h e  C o n s t i t u t i o n .  

6 /  TECHNICAL AGREEMENT p t .  I ,  11 2 .  - 

7 /  TECHNICAL AGREEMENT p t .  I ,  11 4 .  - 



S u b s e c t i o n s  ( d )  and ( e )  of  s e c t i o n  8 0 3  r e q u i r e  

t h e  U n i t e d  S t a t e s  t o  l e a s e  back  t o  t h e  N o r t h e r n  Mar iana  

I s l a n d s  government  f o r  o n e  d o l l a r  p e r ' a c r e  p e r  y e a r  ap-  

p r o x i m a t e l y  6458 acres on  T i n i a n  I s l a n d  and a p p r o x i m a t e l y  

4 4  a c r e s  a t  Tanapag Harbor  on  S a i p a n  I s l a n d .  The u s e s  o f  

t h e s e  t r a c t s  must  b e  c o m p a t i b l e  w i t h  t h e i r  p r o j e c t e d  

m i l i t a r y  p u r p o s e s .  I n  a d d i t i o n ,  t h e  U n i t e d  S t a t e s  w i l l  

p e r m i t  t h e  N o r t h e r n  Mar iana  I s l a n d s  government  t o  u s e  

w i t h o u t  c o s t  133 o f  t h e  l e a s e d  a c r e s  a t  Tanapag Harbor  
8 / - 

as a p a r k .  

S e c t i o n  8 0 4 ( a )  d i r e c t s  t h e  U n i t e d  S t a t e s  govern-  

ment t o  c a u s e  a l l  ag reemen t s  be tween i t  and t h e  T r u s t  

. T e r r i t o r y  government  c o n f e r r i n g  on  t h e  U n i t e d  S t a t e s  r i g h t s  

i n  N o r t h e r n  Mar iana  I s l a n d s  r e a l t y  t o  b e  t e r m i n a t e d  n o t  

l a t e r  t h a n  180 d a y s  a f t e r  t h e  Covenant  and  C o n s t i t u t i o n  

are b o t h  approved .  A t  t h e  same t i m e ,  a l l  r i g h t ,  t i t l e  a n 3  , 

i n t e r e s t  h e l d  by t h e  T r u s t  T e r r i t o r y  government  i n  any  l a n d  

i n  which  t h s  U ~ i i t e d  S t a t e s  h a s  a n  i n t e r e s t  or which it u s e s  

wll.1 b e  conveyed ta t h e  Norcherz Plar iana I s l ~ n d s  govern-  

n e n i .  T n  turr : ,  t17e C O T [ L ~ ~ ~ + J ~ ~  l~ t 2  :33vernzenrl ~ v i l  i quzLan tee  - 
L o  the 2 n i t c S  3 t a t e s  9 o v e r n r n ~ n t  t n e  c o n t i n d e d  u t i ; i t l z a t i o n  

o f  r e a l t y  t h e n  " a c t i v e l y  used"  by t h e  U n i t e d  S t a t e s  " f o r  . 

c i v i l i a n  gove rnmen ta l  p u r p o s e s . "  T h i s  u s e  must  b e  unde r  

8/ The Mar ianas  government  w i l l  a l s o  be  e n t i t l e d  t o  u s e  - 
San Jose Harbor  and  West F i e l d ,  b o t h  o n  T i n i a n ,  j o i n t u  
w i t h  t h e  U n i t e d  S t a t e s .  TECHNICAL AGREEMENT p t .  11. . 



t e r m s  "comparable"  t o  t h o s e  c o v e r i n g  t h e  a r r angemen t  between 

t h e  governments  o f  t h e  U n i t e d  S t a t e s  and  t h e  T r u s t  T e r r i t o r y  
9 /  - 

a s  o f  F e b r u a r y  1 5 ,  1975. 

S e c t i o n  805 (a) r e q u i r e s  t h e  N o r t h e r n  Mar iana  

I s l a n d s  government  t o  p e r m i t  o n l y  " p e r s o n s  o f  N o r t h e r n  

Mar iana  I s l a n d s  d e s c e n t n  to  a c q u i r e  "permanent  and  long-  

term i n t e r e s t s "  i n  p u b l i c  and  p r i v a t e  l a n d s  d u r i n g  t h e  

25-year  p e r i o d  f o l l o w i n g  t h e  t e r m i n a t i o n  o f  t h e  T r u s t e e -  

s h i p  Agreement.  A f t e r  t h a t  p e r i o d ,  t h e  Nor the rn  Mariana 

I s l a n d s  government  may c o n t i n u e  t o  impose s u c h  a rcstr ic-  
l o /  - 

t i o n .  

S e c t i o n  8 0 5 ( b )  empowers t h e  Commonwealth t o  

l i m i t  t h e  amount o f  l a n d s  t h a t  were p u b l i c  l a n d s  on  

F e b r u a r y  1 5 , 1 9 7 5 , t h a t  may b e  h e l d  or  owned by o n e  p e r s o n .  

T h i s  s u b s e c t i o n  p e r m i t s  t h e  Commonwealth t o  s e t  a  maximan 

o n  t h e  amount o f  fo rmer  p u b l i c  l a n d  t h a t  may b e  transferred 

9 ,  S e c t i o n  804 (b) g r a n t s  U n i t e d  S t a t e s  r n i l i t z r y  2nd naval. - 
a i r c r a f t  access t o  a L 1  c o m , ~ o n e n t s  ~f I s l e y  F i e l d  t h a t  were 
d e v e l o p e d  v?ith f e d e r a l  fun& and t u  a l l  I s l e y  f z c i l i t i e s  
where a i r c r a f t  may t a k e  o f f  as6 l a n d .  T h e r e  -:an be 170 r e -  
s t r i c t i o n ~  a s  t o  t h e  t i m e  whsn thr r J n i t ~ o '  Si.sf1e.y zoay ur;e 
t h e s e  f z c i ~ i ~ l e s .  N o r  nay tile N o r t h e r n  Marisna  island^ 
government  c h a r g e  t h e  U n i t e d  S t a t e s  f o r  i t s  .use  o f  I s l e y  
F i e l d ,  e x c e p t  i f  t h a t  u s e  i s  s u b s t a n t i a l .  I n  t h a t  c a s e ,  
" r e a s o n a b l e "  f e e s  may be s e t  by agreement  between t h e  
governments  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  N o r t h e r n  Mar iana  
I s l a n d s .  

10 /  The a p p l i c a b i l i t y  o f  § 8 0 5 ( a )  i s  d i s c u s s e d  i n  BRIEFING - 
PAPER NO. 12:  RESTRICTIONS ON LAND ALIENATION 5 I1 ( B )  ( 2 ) .  



t o  any i n d i v i d u a l  r e g a r d l e s s  o f  who s e l l s  t h e  i n t e r e s t  
11/ - 

invo lved .  The e f f e c t  of t h i s  p r o v i s i o n  i s  t h u s  n o t  

l i m i t e d  t o  p e r m i t t i n g  t h e  i m p o s i t i o n - o f  c e r t a i n  r e s t r a i n t s  

on t r a n s f e r s  by t h e  Commonwealth. 

B. C u r r e n t  P r o t e c t i o n  of  N a t u r a l  Resources 

P r i o r  t o  t h e  c r e a t i o n  of  a  s e p a r a t e  government 

f o r  t h e  Nor thern  Mariana I s l a n d s ,  t h e  Department of Re- 

sou rce s  and Development w a s  t h e  agency of  t h e  T r u s t  

T e r r i t o r y  government charged w i t h  p r o t e c t i n g  n a t u r a l  
1 2 1  - 

r e s o u r c e s .  Var ious  d i v i s i o n s  of t h e  Department pro-  

v ided  a  wide v a r i e t y  of  s e r v i c e s .  The D i v i s i o n  o f  

A g r i c u l t u r e  made a g r i c u l t u r a l  s u r v e y s ,  conducted e x p e r i -  

,merits des igned  t o  ennacce  a g r i c u l t u r a l  p roduc t i on ,  recom- 

mended ways t o  r e g u l a t e  and p r e s e r v e  f o r e s t s ,  and o f f e r e d  

p l a n t  p a t h o l o g i c a l  s e r v i c e s .  . 
The D i v i s i o n  of Lands and Surveys  was charged w i t h  

managing t h e  p u b l i c  l a n d s  of t h e  Nor thern  Marianas .  The Divi -  

s i o r ; ' s  r e s p o n s i b i l l k i e s  i n c l a d e d  t h e  i d e n t i f i c a t i o n ,  u s e  and 

d i s p o s i t i o i i  of  lands i n  t h e  p ? A l i c  domain a s  w e l l  a s  of  t h z  

n?jfit.rals cr, -.2r,ie .;.f ' ~ h o s c l  I a r . 3 ~ .  In a d d i t i o n ,  t h e  D i v i s i o n  

surveyed and mapped l a n d ,  i n v e n t o r i e d  l and  r e s o u r c e s ,  and 
.. 

11/ T h i s  f o l l o w s  from t h e  language:  t h e  s e c t i o n  r e f e r s  t o  - 
l i m i t s  on ownership ,  n o t  s a l e s ;  and t o  " l and  which i s  - now 
p u b l i c  l a n d , "  n o t  s imply  " p u b l i c  l and . "  

12/ A d e t a i l e d  d i s c u s s i o n  of  t h e  f u n c t i o n s  and o b j e c t i v e s  - 
of  t h e  T r u s t  T e r r i t o r y  Department of Resources and ~ e \ f e l o ~ -  
ment i s  s e t  o u t  i n  T r u s t  T e r r i t o r y  of t h e  P a c i f i c  I s l a n d s ,  
P u b l i c  I n fo rma t ion  D i v i s i o n ,  BRIEFING MATERIALS pp.  66-83 
(1974) .  



i n v e s t i g a t e d  and r e s o l v e d  d i s p u t e s  concern ing  t h e  ownership  

o f  p r i v a t e  l and .  Among t h e  o b j e c t i v e s  o f  t h e  ~ i v i s i o n  were 

t h e  encouragement  o f  t h e  development  o f  p u b l i c  l a n d s  by 

means o f  l e a s e s ,  l a n d  exchanges and homesteading programs 

and t h e  p r o t e c t i o n  o f  Chamorro and C a r o l i n i a n  l a n d  r i g h t s  

by r e g u l a t i n g  l e a s e s  t o  n o n c i t i z e n s .  

The c o n s e r v a t i o n  and development  o f  ocean r e s o u r c e s  

were t h e  r e s p o n s i b i l i t i e s  o f  t h e  D i v i s i o n  o f  Marine Resources .  

The D i v i s i o n ' s  p a r t i c u l a r  o b j e c t i v e s  i n c l u d e d  f o s t e r i n g  t h e  

f i s h i n g  i n d u s t r y ,  t r a i n i n g  Micrones ians  f o r  mar i t ime  occupa- 

t i o n s ,  c o n s t r u c t i n g  b o a t s  and c o n d u c t i n g  r e s e a r c h .  

The D i v i s i o n  o f  Economic Development was concerned 

w i t h  s t i m u l a t i n g  economic growth w h i l e  r e d u c i n g  t h e  r o l e  

o f  t h e  U n i t e d  S t a t e s  government i n  t h e  economic l i f e  o f  

t h e  T r u s t  T e r r i t o r y .  The D i v i s i o n  encouraged e x p l o i t a t i o n  

o f  n a t u r a l  r e s o u r c e s ,  growth o f  t o u r i s m ,  inves tment  by non- 

Mar ianas  s o u r c e s  o f  c a p i t a l ,  and development  o f  l o c a l  means 

o f  p r o d u c t i o n .  

During the t r a n s i t i o n  t o  C ~ ~ m o n v ~ e a l t h  s k a t u s ,  

t h e s e  f u n c t i o n s  ha-"-e been ass~lme? by the ,pvernrnEnt cC kkz  

Nor the rn  Marianas under  t h e  s u p e r v i s i o n  o f  t h e  r e s i d e n t  

commissioner .  The s p e c i f i c  a g e n c i e s  o f  t h e  Nor thern  

Mar ianas  government now r e s p o n s i b l e  f o r  t h e  d u t i e s  d e s c r i b e d  

above a r e  t h e  A g r i c u l t u r e  Department ,  Marine Resources  



Department,  O f f i c e  o f  P u b l i c  Land Management, t h e  Tourism 
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Commission and t h e  Land Commission. 

C.  Genera l  P o l i c y  c o n s i d e r a t i o n s  

The b road  i s s u e s  of p u b l i c  p o l i c y  w i t h  r e s p e c t  t o  

t h e  p r o t e c t i o n  o f  n a t u r a l  r e s o u r c e s  a r e :  f i r s t ,  t h e  e x t e n t  

t o  which n a t u r a l  r e s o u r c e s  need p r o t e c t i o n ;  second,  whether  

t h e  means used t o  a ch i eve  adequa te  p r o t e c t i o n  shou ld  f a l l  

p r i m a r i l y  i n  t h e  p u b l i c  s e c t o r  o r  i n  t h e  p r i v a t e  s e c t o r ;  and 

t h i r d ,  i f  r e s p o n s i b i l i t y  i s  t o  be p l a c e d  on t h e  p u b l i c  sec- 

t o r ,  whether  t h e  power t o  c a r r y  o u t  t h a t  r e s p o n s i b i l i t y  

shou ld  be  v e s t e d  i n  t h e  e x e c u t i v e  b ranch ,  t h e  l e g i s l a t i v e  

branch o r  l o c a l  government e n t i t i e s .  

The t e r m  " n a t u r a l  r e s o u r c e s "  a s  used  i n  t h i s  paper  

ha s  a  wide scope encompassing all t h e  n a t u r a l  r e s o u r c e s  of 

t h e  Nor the rn  Mariana I s l a n d s .  These r e s o u r c e s  may be 

c l a s s i f i e d  i n t o  t h r e e  broad t y p e s :  l a n d ,  wa t e r  and a i r .  

Land i s  t h e  m o s t  importaiik n a t u r a l  r e s o u r c e  

becailse of its s c a r c i t y  and i t s  c i l l t u ~ ' a l  s i g n i f i c a n c e .  

P r c t e c t i o n  of l and  r c s o u r z c s  gay be d i r e c t e d  a t  both 

13/ These new a g e n c i e s  have been e s t a b l i s h e d  Ly t h e  r e s i d e n t  
commissioner a c t i n g  pu r suan t  t o  S e c r e t a r i a l  Order  No. 2989, 4 1  
Fed. Reg. pp. 15892, 15393 (Apr. 1 5 ,  1976) [ h e r e i n a f t e r  c i t e d  a s  
Order  29891. The Order  c o n f e r r e d  on him t h e  a u t h o r i t y  t o  
r e o r g a n i z e  t h e  government o f  t h e  Nor thern  Mariana I s l a n d s  
upon t h e  app rova l  of t h e  Director of T e r r i t o r i a l  A f f a i r s  
i n  t h e  ~ n t e r i o r  Department.  



p u b l i c  and p r i v a t e  l a n d s  and may be  c o n c e r n e d  w i t h  

s u r f a c e  r e s o u r c e s  s u c h  as  t i l l a b l e  l a n d ,  s a n d  b e a c h e s ,  

f o r e s t s  a n d  w i l d l i f e ,  a n d  w i t h  s u b s - u r f a c e  r e s o u r c e s  s u c h  a s  

p e t r o l e u m ,  n a t u r a l  g a s ,  m i n e r a l s  o r  c o n s t r u c t i o n  m a t e r i a l s .  

P r o t e c t i o n  may a l s o  b e  a f f o r d e d  s p e c i f i c  u s e s  o f  l a n d  f o r  

r e c r e a t i o n ,  p a r k s  and  o t h e r  p u b l i c  n e e d s .  

Water  r e s o u r c e s  a r e  t h e  s econd  m a j o r  c a t e g o r y  of  t h e  

N o r t h e r n  Mar i anas  n a t u r a l  r e s o u r c e s .  F r e s h  water r e s o u r c e s  

a r e  i m p o r t a n t  t o  many a s p e c t s  o f  e v e r y d a y  l i v i n g .  Mar ine  

r e s o u r c e s  r a n g e  f rom commerc ia l  and  s p o r t  f i s h i n g  t o  m i n e r a l s  

e x t r a c t e d  from t h e  bed o f  t h e  s e a  s u r r o u n d i n g  e a c h  o f  t h e  

i s l a n d s  o f  t h e  Commonwealth. 

The t h i r d  p r i n c i p a l  n a t u r a l  r e s o u r c e  i s  t h e  a i r .  

P r o t e c t i o n  o f  t h e  q u a l i t y  o f  a i r  r e s o u r c e s  i s  g e n e r a l l y  

d i r e c t e d  a t  p u b l i c  h e a l t h  c o n c e r n s ,  a l t h o u g h  a i r  p o l l u t i o n  

can  c a u s e  s e r i o u s  damage t o  c r o p s  a n d  t o  b u i l d i n g s  const-ruct 'ed 

f rom c e r t a i n  t y p e s  of m a t e r i a l s .  

Some o f  t h e s e  n a t u r a l  r e s o c r c z s  may need  p r o t e c t i o l : ,  

and  o t h e r s  mzy n o t .  Tlle d e 1 e g a t . c ~  zigll-t 300k rirst to 

i~nm.edja t~3  n e e z s .  The demands rr:r?",d. i n  +.he c o g r y e  a2 

economic growth  w i l l  p l a i n l y  a f f e c t  l a n d  r e s o u r c e s ,  and  most 

economic f o r e c a s t s  projecg s u b s t a n t i a l  l a n d  deve lopment  i n  

t h e  coming y e a r s .  The i n e v i t a b i l i t y  o f  immedia te  p r e s s u r e s  

on  w a t e r  and  a i r  r e s o u r c e s  is  n o t  s o  c l e a r .  The d e l e g a t e s  



might  a l s o  look  t o  l o n g e r  t e r m  needs .  Some forms o f  p r o t e c -  

t i o n  a r e  e a s i e r  t o  accompl ish  i f  p o l i c y  d e c i s i o n s  a r e  made 

w e l l  i n  advance  o f  t h e  p r o j e c t e d  a d v e r s e  impact  and i f  t h e  

a d m i n i s t r a t i v e  machinery i s  i n  p l a c e  t o  d e a l  w i t h  t h e  

problem when it a r i s e s .  P r o t e c t i o n  o f  n a t u r a l  r e s o u r c e s  

a lways  i n v o l v e s  a  c u r t a i l m e n t  o f  i n d i v i d u a l  r i g h t s  t o  u s e  

l a n d ,  w a t e r  and a i r  i n  ways t h a t  a n  u n r e g u l a t e d  economy 

would p e r m i t .  The p u b l i c  r e s i s t a n c e  t o  p r o t e c t i o n  o f  n a t u r a l  

r e s o u r c e s  i s  g e n e r a l l y  i n  d i r e c t  p r o p o r t i o n  t o  t h e  impact  

t h a t  p r o t e c t i o n  has  on e s t a b l i s h e d  economic i n t e r e s t s .  I f  

ground r u l e s  f o r  t h e  p r o t e c t i o n  o f  n a t u r a l  r e s o u r c e s  a r e  

e s t a b l i s h e d  b e f o r e  t h e  economic i n t e r e s t s  a r e  c r e a t e d ,  t h e  

o b j e c t i v e  i s  accompl ished a t  l e s s  c o s t  and w i t h  l e s s  r e s i s -  

t a n c e .  T h e r e f o r e ,  i f  w a t e r  and a i r  r e s o u r c e s  a r e  n o t  i n  

immediate  need o f  p r o t e c t i o n ,  t h e  d e l e g a t e s  migh t  c o n s i d e r  

a p p r o p r i a t e  measures  t u  d e a l  w i t h  p o t e n t i a l  f u t u r e  problems. ,  

I f  t h e  Convent icn  f i n d s  p r o t e c t i o n  o f  one o r  mcre 

c a t e g o r i z s  c f  n a t u r a l  r e s o u r c p s  t o  be d e s i r a b l e ,  t h e  n e x t  

g e n e r a l  ? o l i c y  isslis t o  be c i e c i ~ e d  is whet-.k,?r t h e  sys tem ~ f  

- .  p r o t e r i j o r :  sh::,ulc: .ise n!edps avai1dbi.e w i t h i n  t h e  p u b ~ l c =  

SecLar GI t h e  p r l v d t e  s e c t u r .  Ir' t h c  p u b 1 . i ~  s e c t o r  i s  u s e d ,  

t h e  p r i n c i p a l  means o f  e n s u r i n g  p r o t e c t i o n  w i l l  b e  c o n s t i t u -  

t i o n a l  p r o v i s i o n s ,  laws  o r  r e g u l a t i o n s  t h a t  p r o h i b i t  o r  

l i m i t  c e r t a i n  forms o f  a c t i v i t y .  Governmental machinery 



will be used to monitor compliance with those laws, and 

those who do not comply will be subject to civil or criminal 

sanctions. If the private sector is used, the principal 

means of providing protection will be in the form of economic 

incentives to induce individuals, corporations and others 

to conduct their activities in a manner that will protect 

natural resources. Tax exemptions and rebates, government- 

sponsored loans, direct grant payments, eligibility for 

government contracts, preferences with respect to licenses 

and permits, and user chargers are some of the traditional 

economic incentives that might be used. 

The advantage of relying on the public sector 

is that the government can make policy and implement it 

directly. Uniformity can be achieved because everyone can 

be made to comply. When new needs arise, means of meeting 

them can be implemented with reasonable promptness. The 

disadvantages of relyilly on the public sector are: (1) the 

larr~e nllmber of government ci~?il scr-,:ants needed to police 

Lhz activities of Lne pri-;~te cector to *3iri~ure r ; ~ n p l i c ; ; ~ ~ . e  

F .  and the accor:panyln~ rlnannisl i)urdcn o n  the ~ - i c - ~ e r ~ ~ r n e n r ;  

(2) the inability of enforcement efforts, even if large 

numbers of government employees are involved, to reach all 

private activity that is not in compliance; and (3) the 

need for due process of law in implementing civil and 



c r i m i n a l  p e n a l t i e s  and t h e  r e s u l t i n g  burden on t h e  c o u r t s  

when i n d i v i d u a l s  o r  c o r p o r a t i o n s  r e f u s e  t o  comply and 

c h a l l e n g e  t h e  l e g a l i t y  o f  t h e  government ' s  r e g u l a t i o n s .  

The advan tages  o f  r e l y i n g  on t h e  p r i v a t e  s e c t o r  

a r e :  (1) t h e  f r e e  market  o p e r a t e s  t o  s e c u r e  a  maximum 

amount of  compl iance  w i t h  a  minimum c o s t ;  ( 2 )  t h e  amount 

o f  government i n t r u s i o n  i n t o  t h e  a f f a i r s  o f  i n d i v i d u a l s  

and c o r p o r a t i o n s  i s  minimized; ( 3 )  p u b l i c  r e s i s t a n c e  t o  

p r o t e c t i o n  o f  n a t u r a l  r e s o u r c e s  i s  minimized;  and ( 4 )  t h o s e  

who do n o t  a c t  i n  t h e  p u b l i c  i n t e r e s t  make economic t r a n s -  

f e r  payments f o r  t h e  b e n e f i t  o f  t h o s e  who do. The p r i n c i p a l  

d i s a d v a n t a g e s  o f  r e l y i n g  on t h e  p r i v a t e  s e c t o r  a r e  t h e  l a c k  

- o f  u n i f o r m i t y  and t h e  t i m e  l a g  i n  implementing p u b l i c  p o l i c y .  

Those who have t h e  n e c e s s a r y  economic r e s o u r c e s  t o  f o r e g o  

t h e  i n c e n t i v e s  can  r e f u s e  t o  comply w i t h  a  p u b l i c  p o l i c y  o f  

p r o t e c t i n g  c e r t a i n  n a t u r a l  r e s o u r c e s .  Economic i n c e n t i v e s  5 

somet ines  do n o t  r e a c h  ongoing a c t i v i t i e s ,  or r e a c h  them 

o n l y  ~t c e r t d i n  i n t e r v a l s ,  so  t h a t  t h e  i n c e n t i v e s  may rc- 

q u i r e  a  l o n g e r  p e r i o d  of t lme  t o  t a k e  effect than  would 

d l z e c t  goverz ! : e~ t  r e g u l a t i c n .  

Si ihe ~ ~ n v e n t i o n  deciLie; t o  u s e  t h e  p u b l i c  

s e c t o r  t o  p r o t e c t  some o r  a l l  o f  t h e  Commonwealth's n a t u r a l  

r e s o u r c e s ,  t h e n  it must d e c i d e  whether  t o  v e s t . t h e  power t o  

do s o  i n  t h e  e x e c u t i v e  b ranch ,  t h e  l e g i s l a t i v e  b ranch  o r  



l o c a l  government .  I£  t h e  e x e c u t i v e  b r a n c h  i s  t o  b e  p r i m a r i l y  

r e s p o n s i b l e  f o r  t h i s  f u n c t i o n ,  t h e n  t h e  Conven t ion  s h o u l d  

i n c l u d e  a p r o v i s i o n  d i r e c t i n g  t h e  l e g i s l a t u r e  t o  e n a c t  l e g i s -  

l a t i o n  m e e t i n g  c e r t a i n  s t a n d a r d s  and t o  create  a n  agency  x/ 
i n  t h e  e x e c u t i v e  b r a n c h  t o  b e  v e s t e d  w i t h  a p p r o p r i a t e  powers .  

I f  t h e  l e g i s l a t i v e  b r a n c h  i s  t o  have  p r i m a r y  r e s p o n s i b i l i t y  

i n  t h i s  f i e l d ,  t h e  C o n s t i t u t i o n  need o n l y  c o n t a i n  g e n e r a l  

e x h o r t a t i o n s  w i t h  r e s p e c t  t o  t h e  i m p o r t a n c e  o f  p r o t e c t i o n  
15/  - 

o f  n a t u r a l  r e s o u r c e s .  T h i s  t y p e  o f  p r o v i s i o n  (combined 
16/  

w i t h  a g e n e r a l  g r a n t  o f  l e g i s l a t i v e  p o w e r )  l e a v e s  t o  t h e  

l e g i s l a t u r e  t h e  e n t i r e  t a s k  o f  c r e a t i n g  t h e  framework f o r  

g o v e r n m e n t a l  a c t i o n  i n  t h i s  f i e l d .  I f  p r o t e c t i o n  o f  n a t u r a l  

r e s o u r c e s  are t o  b e  l e f t  t o  l o c a l  gove rnmen t s ,  t h e n  t h i s  

power mus t  b e  enumera t ed  i n  t h e  c o n s t i t u t i o n a l  g r a n t  o f  

powers  t o  s u c h  e n t i t i e s  o r  e l se  t h e  C o n s t i t u t i o n  mus t  make 

1 4 ;  Thz a d v a n t a g e s  an? d i s a d v a n t a g e s  o f  s u c h  s p e c i f i c a t i o n  - 
cf e x e c u t i v e  b r a n c h  d e p a r L i e n t s  a n d  a g e n c i e s  i s  d i s c u s s e d  
i n  ZRIEFINC- FAPER Nn. 2:  T:iE EXECUTIVE BRAXCII O F  GCTJEZN- 
PIENT. 

1.5 1' . ~ t , ; - ~ r : - ?  .- .: -.-.L,.-.- q ~ c n t  of I -~ i s l , a t i - , r e  p ~ w ; . i .  i s  .jisccssecj j-, 
BI3IEEsING PAPER NO, 3:  THE LEGISLATIVE MGiNZI; OE. GGVERNPLENT 
S 11 ( A )  (1). 

16/ E . g . ,  M I C H .  CONST. a r t .  I V ,  5 5 2 :  - 

The c o n s e r v a t i o n  a n d  deve lopmen t  o f  t h e  
n a t u r a l  r e s o u r c e s  o f  t h e  s t a t e  a r e  h e r e b y  de-  
c l a r e d  t o  b e  of paramount  p u b l i c  c o n c e r n  i n  
t h e  i n t e r e s t  o f  t h e  h e a l t h ,  s a f e t y  and  g e n e r a l  
w e l f a r e  o f  t h e  p e o p l e .  The l e g i s l a t u r e  s h a l l  
p r o v i d e  f o r  t h e  p r o t e c t i o n  o f  t h e  a i r ,  w a t e r  
and  o t h e r  n a t u r a l  r e s o u r c e s  o f  t h e  s t a t e  f rom 
p o l l u t i o n ,  impa i rmen t  a n d  d e s t r u c t i o n .  



17/  - 
a g e n e r a l  g r a n t  o f  powers t o  l o c a l i t i e s .  

The c h o i c e  i n  implementing p o l i c y  w i t h  r e s p e c t  t o  

n a t u r a l  r e s o u r c e s  th rough  t h e  e x e c u t i v e  o r  l e g i s l a t i v e  

b ranches  o f  t h e  government depends on tihe same f a c t o r s  

a s  t h e  d e l e g a t e s  w i l l  c o n s i d e r  i n  b a l a n c i n g  t h e  powers 

between t h e s e  two b ranches  g e n e r a l l y .  These f a c t o r s  a r e  

d e s c r i b e d  i n  B r i e f i n g  Paper  No. 2 :  The E x e c u t i v e  Branch o f  

Government, and B r i e f i n g  Paper  No. 3:  The L e g i s l a t i v e  

Branch o f  Government. The c h o i c e  w i t h  r e s p e c t  t o  l o c a l  

government depends on whether  t h i s  i s  a t y p e  o f  power 

a p p r o p r i a t e  f o r  l o c a l  government under  s t a n d a r d s  o f  uni -  

f o r m i t y ,  f i s c a l  c a p a c i t y ,  e f f i c i e n c y ,  e q u a l i t y  and p o l i t i c a l  

c o n t r o l .  An a n a l y s i s  o f  t h e s e  f a c t o r s  i s  se t  o u t  i n  

B r i e f i n g  Paper  No. 5:  Local  Government, and t h i s  a n a l y s i s  

is  a p p l i e d  t o  f u n c t i o n s  o f  p r o t e c t i n g  n a t u r a l  r e s o u r c e s  i n  

Appendix A o f  t h a t  b r i e f i n g  paper .  

11. SPECIFIC ISSUES FOR DECISICN 

T h i s  s e c t i o n  d i s c u s s e s  t h e  p r i n c i p a l  i s s u e s  and 

a l t e r ~ a k i t - e s  w i t h  r e s p e c t  tc p u b l i c  l a n d s ,  t h e  furlds d e r i v e d  

c r rclc p u S l i c  l a n d s ,  pr iyrate  l a r ~ d s ,  narinc r e s o u r c e s ,  and a i r  

2x3 V:Z~E-T q;-l.zli = y .  

A. P u b l i c  Lands 

Management o f  t h e  p u b l i c  l a n d s  o f  t h e  Commonwealth 

w i l l  b e  one  o f  t h e  most i m p o r t a n t  d u t i e s  f a c i n g  t h e  govern- 

ment b e c a u s e  approx imate ly  80 p e r c e n t  o f  t h e  l a n d  i n  t h e  

i s l a n d s  f a l l s  i n t o  t h i s  c a t e g o r y .  T h i s  i n c l u d e s  mi l i tg i ry  

17/ These a l t e r n a t i v e s  a r e  d i s c u s s e d  i n  BRIEFING PAPER 
NO. 5: LOCAL GOVERNMENT 5 I1 ( B )  (1) . 



r e t e n t i o n  l a n d s ,  which are l a n d s  l e a s e d  by t h e  u n i t e d  S t a t e s  

from t h e  T r u s t  T e r r i t o r y  o f  t h e  P a c i f i c  I s l a n d s .  There  are 

s e v e r a l  i s s u e s  t h a t  t h e  Convent ion  s h o u l d  c o n s i d e r  on t h e  

s u b j e c t .  F i r s t ,  it must d e c i d e  i f  a c o n s t i t u t i o n a l  p r o v i -  

s i o n  i s  a p p r o p r i a t e .  I f  a  s p e c i f i c  p r o v i s i o n  i s  t o  b e  

i n c l u d e d  i n  t h e  C o n s t i t u t i o n ,  t h e  Convent ion  s h o u l d  c o n s i d e r  

whe the r  t o  d e a l  e x t e n s i v e l y  w i t h  e i t h e r  t h e  d i s p o s i t i o n  o r  

management o f  p u b l i c  l a n d s  and  t h e  s u b s t a n t i v e  and  proce-  

d u r a l  r u l e s  a p p l i c a b l e  t o  e i t h e r  o f  t h o s e  f u n c t i o n s .  T h i s  

s e c t i o n  r e v i e w s  f i r s t  t h e  l e g a l  s t a t u s  o f  p u b l i c  l a n d s  i n  

t h e  Commonwealth, t h e n  examines s e v e r a l  g e n e r a l  c o n s i d e r a -  

t i o n s  t h a t  w i l l  a f f e c t  t h e  d e c i s i o n s  o f  t h e  Convent ion  i n  

t h i s  a r e a ,  and  f i n a l l y  sets  o u t  t h e  a l t e r n a t i v e s  a v a i l a b l e  

w i t h  r e s p e c t  t o  t h e  i s s u e s  o f  d i s p o s i t i o n  and  management 

o f  p u b l i c  l a n d s .  

1. Lega l  s t a t u s  

~t i s  n e c e s s a r y  t o  examine t h e  c u r r e n t  and  f u t u 2 e  

l e g a l  s t a t u s  o f  p u b l i c  l a n d s  i n  t h e  Commonwealth i n  o r d e r  

t o  p u t  i n t o  g r q F c r  c o n t e x t  any d e c i s i o ~ l s  t h e  Convect ion  may 

r e a c h .  

Or? necerrber 2 6 ,  1974,  t h e  S e c x c t s r y  of the T r ; t c r i ~ r  
1-5; - 

i s s u e d  S e c r e t a r i a l  Order  2969, p r o v i d i n g  f o r  t h e  t r a n s f e r  

o f  p u b l i c  l a n d s  i n  t h e  % r u s t  T e r r i t o r y  o f  t h e  P a c i f i c  I s l a n d s  

t o  " l e g a l  e n t i t i e s "  d e s i g n a t e d  by t h e  l e g i s ' l a t u r e s  o f  t h e  

v a r i o u s  d i s t r i c t s  o f  t h e  T r u s t  T e r r i t o r y .  The Mar ianas  
19/  

D i s t r i c t  L e g i s l a t u r e  responded by p a s s i n g  a  s t a t u t e -  * 

18/  40 ~ e d .  Reg. 811 (1976)  [ h e r e i n a f t e r  c i t e d  as Orde r  29691. - 
1 9 /  MARIANA ISLANDS DIST. CODE t i t .  1 5 ,  ch .  15 .12  ( A c t  100- - 
1975)  (1975) [ h e r e i n a f t e r  c i t e d  a s  Mrnrl 



e s t a b l i s h i n g  t h e  Marianas P u b l i c  Land Corpo ra t i on  and d e s i g i -  

n a t i n g  it t h e  l e g a l  e n t i t y  r e q u i r e d  by Order  2969. The cor -  

p o r a t i o n  h a s  n o t  been formed, however, s o  no t r a n s f e r  t o  it 

h a s  occu r r ed .  I n s t e a d ,  t i t l e  t o  t h e  p u b l i c  l a n d s  i n  t h e  

Nor thern  Marianas  i s  c u r r e n t l y  v e s t e d  i n  t h e  r e s i d e n t  com- 

mi s s ione r ,  pursuan t  t o  S e c r e t a r i a l  Order 2989 p rov id ing  f o r  
20/ - 

t h e  s e p a r a t e  a d m i n i s t r a t i o n  o f  t h e  Nor the rn  Mariana I s l a n d s .  

The Covenant r e q u i r e s  t h e  Uni ted  S t a t e s  t o  t r a n s f e r  

t h e  p u b l i c  l a n d s  i n  t h e  Commonwealth t o  t h e  government o f  t h e  

Nor thern  Mariana I s l a n d s  no l a t e r  t h a n  t h e  end ing  o f  t h e  
21/ - 

T r u s t e e s h i p  Agreement. F u r t h e r ,  it p rov ide s  a  b a s i s  f o r  

t h e  t r a n s f e r  o f  such l a n d s  t o  t h e  qovernment o f  t h e  Common- 
2 2/ - 

wea l t h  p r i o r  t o  t h e  end o f  t h e  T r u s t e e s h i p .  

20/ Order  2989 p t .  V I I ,  8 1. - 
21/ COVENANT a r t .  V I I I ,  5 801. - 
22/ T h i s  b a s i s  a r i s e s  o u t  o f  two f a c t o r s .  S e c t i o n s  802 and 1 

- 
.803 o f  t h e  Covenant o b l i g e  t h e  Commonwealth t o  lease c e r t a i n  
l a n d s  t o  t h e  Uni ted  S t a t e s  under  terms t o  b e  d e f i n e d  by t h e  
Techn i ca l  Agreement t h a t  accompcnies t h e  Covennnt. Th i s  Tech- 
n i c a l  Agreener.5 becomes e f f e c t i v e  air t h e  d a t e  tiiak 5s 1352 ar~d 
8 0 3  of t h e  Coveriarlt come in2.2 ~ffect. TECFNICLX AGREEMENT ?t. 1';. 

Un&r t h e  Technica l  .qr=r-?riient, t h e  qcT:e;-mne!lt o f  t h ~  Xortliern 
Mariana I s l a n d s  musk e x e c u t e  {.he l e a s e  t o  t h e  Z n i t ~ d  S k z t s z  "i.r?,rilc- 
d i a t e l y  2 ~ 2 ; :  ~eqg"::t , ':  ,31:ri t5.- Ur;<.+e.2 .C.+-aktls !;it:? ::ia.k:: rc -  
q u s s t  w i t h i n  f i v e  y e a r s  of  t h e  e f f e c t i v e  d a t e  o f  5 5  802 and 803. 
Both p a r t i e s '  o b l i g a t i o n s  a r e  t h u s  t i e d  s o l e l y  t o  t h e  e f f e c t i v e  
d a t e s  o f  § §  802 and 803. T E C H ~ I C A L  AGREEMENT p t .  I ,  1) 2. 

S e c t i o n  1003 (b )  o f  t h e  Covenant p rov ide s  t h a t  t h e s e  s e c t i o n s  
become e f f e c t i v e  no l a t e r  t han  180 days  a f t e r  t h e  C o n s t i t u t i o n  o f  
t h e  Nor thern  Mariana I s l a n d s  i s  approved.  S e c t i o n  202 o f  t h e  
Covenant p rov ide s  t h a t  t h e  C o n s t i t u t i o n  w i l l  be  deemed approved 
s i x  months a f t e r  i t s  submiss ion t o  t h e  P r e s i d e n t  o f  t h e  Uni ted  
S t a t e s ,  u n l e s s  soone r  approved o r  d i sapproved .  I n  other 'words,  
t h e  o b l i g a t i o n  o f  t h e  government o f  t h e  Nor thern  Mariana I s l a n d s  

[Foo tno te  con t i nued  on n e x t  page]  



[ F o o t n o t e  c o n t i n u e d  from p r e v i o u s  page]  

t o  e x e c u t e  a l e a s e  " immedia te ly"  and t h e  runn ing  o f  t h e  f i v e - y e a r  
p e r i o d  d u r i n g  which t h e  Uni ted  S t a t e s  may e x e r c i s e  i t s  o p t i o n  
b o t h  w i l l  commence no l a t e r  t h a n  o n e S y e a r  a f t e r  t h e  C o n s t i t u t i o n  
i s  s u b m i t t e d  f o r  a p p r o v a l ,  assuming no d i s a p p r o v a l .  

Assuming no untoward d e l a y s ,  t h e  C o n s t i t u t i o n  w i l l  b e  sub- 
m i t t e d  a t  some t ime i n  1977,  and t h e  r i g h t s  and d u t i e s  o f  t h e  
p a r t i e s  w i l l  t h u s  come i n t o  f o r c e  i n  1978. A l l  o f  t h i s  w i l l  
happen whether  o r  n o t  any " l e g a l  e n t i t y "  l i k e  t h e  Marianas Land 
C o r p o r a t i o n  e v e r  b e g i n s  t o  f u n c t i o n .  I f  t h e  government o f  t h e  
Nor the rn  Mariana I s l a n d s  i s  l e g a l l y  incompetent  t o  t a k e  t i t l e  
t o  t h e  p u b l i c  l a n d s  u n t i l  t h e  end o f  t h e  T r u s t e e s h i p ,  t h e  Uni ted  
S t a t e s  has  n o t  r e c e i v e d  a  f i v e - y e a r  o p t i o n  a t  a l l .  S i n c e  t h e  
o p t i o n  may b e g i n  t o  r u n  i n  1978, i f  no a u t h o r i t y  c a p a b l e  o f  
e x e c u t i n g  t h e  l e a s e  w i l l  e x i s t  f o r  c e r t a i n  u n t i l  t h e  end o f  t h e  
T r u s t e e s h i p ,  t h e n  t h e  Uni ted  S t a t e s  may n o t  b e  a b l e  t o  e x e r c i s e  
i t s  o p t i o n  w i t h i n  t h e  s p e c i f i e d  f i v e  y e a r s .  T h i s  a p p e a r s  c o n t r a r y  
t o  t h e  i n t e n t  o f  t h e  d r a f t e r s  o f  t h e  Covenant.  I t  i s  much more 
r e a s o n a b l e  t o  s e e  i n  t h e s e  p r o v i s i o n s  an  assumpt ion  t h a t  t h e  
government o f  t h e  Nor the rn  Mariana I s l a n d s  i t s e l f ,  p r i o r  t o  t h e  
end o f  t h e  T r u s t e e s h i p ,  w i l l  b e  a b l e  t o  t a k e  t i t l e  t o  t h e  l a n d s  
i n v o l v e d ,  and i n  t u r n  e x e c u t e  t h e  l e a s e s  t o  t h e  Uni ted  S t a t e s .  

T h i s  c o n c l u s i o n  i s  f o r t i f i e d  by t h e  comment of t h e  D r a f t i n g  
' Committee t o  S 803 o f  t h e  Covenant.  T h a t  comment r e a d s :  

I t  i s  u n d e r s t o o d  t h a t  t h e  government o f  t h e  
Nor thern  ~ a r i a n c i  I s l a n d s  may e x e r c i s e  i t s  
o b l i g a t i o n s  and r i g h t s  under  t h i s  A r t i c l e  
th rough  a  l e g a l  e n t i t y  e s t a b l i s h e d  t o  
r e c e i v e  and h o l d  p u b l i c  l a n d s  i n  t r u s t  f o r  
t h e  p e o p l s  o f  t h e  Nor the rn  Mariana I s l a n d s .  

Repor t  cf t h e  J n i n t  D r a l t l n g  C o m m i t t c ~  un t h e  Negotiaf i ing H i s t n r y ,  - - .- 
r e p r i n t e d  a t  S. R e p .  No. 94-433, 94th  ~ o n ~ . ,  1st Sess. p. 4 0 4  - 
( 1 9 7 5 ) .  

T h i s  .ccxclc:jic.r? is f o r t  L f i ~ z  >;y rzn;3c-p? cf ?i12 i)r;1 E t i r ; ?  
Committee t o  5 8d3 o r  t h e  Covenant.  * f h a t  c o m ~ e n t  r e a a s :  

I t  i s  unders tood  t h a t  t h e  Government o f  t h e  
Nor the rn  Mariana I s l a n d s  may e x e r c i s e  i t s  
o b l i g a t i o n s  and r i g h t s  under  t h i s  A r t i c l e  
th rough  a l e g a l  e n t i t y  e s t a b l i s h e d  t o  
r e c e i v e  and h o l d  p u b l i c  l a n d s  i n  t r u s t  f o r  
t h e  peop le  o f  t h e  Nor the rn  Mariana I s l a n d s .  

Repor t  o f  t h e  J o i n t  D r a f t i n g  Committee on t h e  N e g o t i a t i n g  
H i s t o r y ,  r e p r i n t e d  a t  S. Rep. No. 94-433, 94th  Cong., 1st 
Sess .  p. 404 ( 1 9 7 5 ) r  The c l e a r  i n f e r e n c e  is  t h a t  t h e  
Nor the rn  Mar ianas  need n o t  set  up such  an  e n t i t y  t o  exe r -  
cise i t s  o b l i g a t i o n s  and r i g h t s ,  a l t h o u g h  t h e  o b l i g a t i o n s  
a t  l e a s t  i n v o l v e  b e i n g  a b l e  t o  r e c e i v e  t i t l e  t o  t h e  l a n d s  
t o  b e  l e a s e d  s o  a s  t o  p e r m i t  t h e  e x e c u t i o n  o f  t h e  l e a s e .  



No such t r a n s f e r ,  however, can  be made a t  t h e  

p r e s e n t  t i m e .  The o n l y  e x i s t i n g  mechanism f o r  a  t r a n s f e r  of  

l a n d s  is Order  2 9 6 9 .  Tha t  o r d e r  r e q u i r e s  t h e  d i s t r i c t  

l e g i s l a t u r e  t o  d e s i g n a t e  a  t r a n s f e r e e ,  which it i s  h a s  done 

i n  t h e  P u b l i c  Land Corpo ra t i on  b i l l .  Because t h e  Marianas 

Land C o r p o r a t i o n ,  a l t hough  a u t h o r i z e d ,  h a s  n o t  been formed 

and because  no o t h e r  l e g a l  e n t i t y  h a s  Seen a u t h o r i z e d ,  

t h e r e  i s  c u r r e n t l y  no e n t i t y  i n  t h e  Nor thern  Marianas t o  

which t h e  p u b l i c  l a n d s  can be  t r a n s f e r r e d .  I f  no th ing  i s  done,  

t h e r e f o r e ,  t h e  r e s i d e n t  commissioner w i l l  r e t a i n  t h e  p u b l i c  

l a n d s  u n t i l  t h e  end o f  t h e  T r u s t e e s h i p .  

2.  Genera l  c o n s i d e r a t i o n s  

There  a r e  a  number o f  g e n e r a l  d e c i s i o n s  o r  con- 

s i d e r a t i o n s  t h a t  shou ld  p recede  t h e  Conven t i on ' s  d e l i b e r a -  

t i o n s  w i t h  r e s p e c t  t o  t h e  d i s p o s i t i o n  and management o f  

p u b l i c  l a n d s .  These a r e :  d e s i g n a t i o n  of an  e n t i t y  t o  

r e c e i v e  p u b l i c  l a n d s  i n  t h e  i n t e r i x  p e r i o d  b e f o r e  t h e  

rn ~ r u s t e e s b i p  ends ;  t h e  u t i l i t y  cf a c a n s t i t u t i o i ~ a l  p r a v i s i o n  

u i t h  r e s p e c t  t o  p u b l i c  l a n d s ;  and t he  g e n e r z l  s c ~ c l a l  and 

economic f a c t o r s  t h s t  w i l l  a f f - c t  r h e  substance of such a 

p rov i s ic l r~ .  For  conveil ience,  t h e s e  f a c t o r s  a r z  d i s c u s s e d  

i n  t h i s  s e c t i o n  and t h e  s p e c i f i c  a l t e r n a t i v e s  w i t h  r e s p e c t  

t o  t h e  s u b s t a n c e  o f  a c o n s i t u t i o n a l  p r o v i s i o n  a r e  s e t  o u t  

i n  t h e  f o l l o w i n g  two s e c t i o n s .  

a )  I n t e r i m  t r a n s f e r  o f  p u b l i c  l a n d s  

The Convention can  a s s u r e  t h e  i n t e r i m  t r a n s f e r  o f  

t h e  p u b l i c  l a n d s  by means o f  a  s chedu l e  t o  t h e  



2 3/ 
c o n s t i t u t i o n -  t h a t  e i t h e r  o r g a n i z e s  t h e  Mar i anas  Land Corpora-  

t i o n  as t h e  " l e g a l  e n t i t y , "  u n d e r  O r d e r  2969 o r  d e s i g n a t e s  
2 4 /  - -, - 

a n o t h e r  e n t i t y  i n  i t s  s t e a d .  S i n c e  O r d e r  2969 r e q u i r e s  
2 5 /  - 

- I  - 
t h e  t r a n s f e r  o f  l a n d  a s  soon  a s  i t s  c o n d i t i o n s  a r e  m e t ,  

t a k i n g  e i t h e r  a c t i o n  would mean t h a t  t h e  l a n d  would b e  under  

immedia te  c o n t r o l  o f  some Marianan body a t  t h e  t i m e  t h e  

C o n s t i t u t i o n  becomes e f f e c t i v e .  T h i s  i n  t u r n  means t h a t  t h e  

C o n s t i t u t i o n  may set  p u b l i c  l a n d  p o l i c y  t o  t h e  e x t e n t  t h e  

Conven t ion  w i s h e s .  

b )  U t i l i t y  o f  a c o n s t i t u t i o n a l  p r o v i s i o n  

The Conven t ion  must d e c i d e  whe the r  any  a s p e c t s  o f  

p u b l i c  l a n d  p o l i c y  w i l l  be  t r e a t e d  i n  t h e  C o n s t i t u t i o n .  T h i s  

. i s  e s s e n t i a l l y  a m a t t e r  o f  t h e  f u t u r e  l e g i s l a t u r e ' s  a u t h o r i t y  

o v e r  t h e s e  l a n d s .  

23/ A s c h e d u l e  i s  a n  a t t a c h m e n t  t o  t h e  C o n s t i t u t i o n  t h a t '  . - 
i s  n o t  a  p a r t  o f  any  permanent  p r o v i s i o n  b u t  i s  an  a c t i o n  
by  t h e  Conven t ion  t o  submit.  a p r o p o s a l  t o  t h e  v o t e r s  f o r  
r a t i f i c a t i o n  a l o n g  w i t h  t h e  C o n s t i t u t i o n .  I n  t h i s  r e s p e c t ,  
it i s  s im i l a r  t o  a r e f e r e n d m  on a p r o p o s a l  made b y  t h e  
Conven t ion .  

2 4 j  Sec-? ion  505  o f  t h e  Covsnant  p e r m i t s  the gc~vernnei i i  cf - 
t h e  Nor ther r :  Fa r i a r i a  Islands t o  a l t e r  laws s f  ::he Marizna 
I s l a n d s ,  "uistriet. This:; means t h z t  +he rzxrrnc;n;~?al th 
i 3 s n s t i t . a t l o n  h a s  t h e  sanie effecc.  These  s t e p s  c o u i d  b e  
t a k e n  by t h e  d i s t r i c t  l e g i s l a t u r e  i n s t e a d  o f  t h e  Conven t ion .  

25/ O r d e r  2 9 6 9 ,  § 4 p r o v i d e s :  "Upon r e q u e s t ,  t h e  High 
Commissioner i s  a u t h o r i z e d  and d i r e c t e d  . . . t o  t r a n s f e r  . . . 
p u b l i c  l a n d s  . . . . " ( emphas i s  a d d e d ) .  



I f  t h e  l e g i s l a t u r e  i s  g r a n t e d  " a l l  l e g i s l a t i v e  

power" r a t h e r  t h a n  b e i n g  r e s t r i c t e d  t o  enumera t ed  powers ,  

and  i f  t i t l e  t o  t h e  p u b l i c  l a n d s  i s  v e s t e d  i n  a n  e n t i t y  sub-  

ject t o  c o n t r o l  by t h e  government ,  t h e  l e g i s l a t u r e ' s  power 

t o  r e g u l a t e  t h e  p u b l i c  l a n d s  w i l l  b e  c l e a r .  The q u e s t i o n  i s  

w h e t h e r  t h e  Conven t ion  i s  p r e p a r e d  t o  g i v e  t h e  l e g i s l a t u r e  

u n l i m i t e d  d i s c r e t i o n .  Any c o n s t i t u t i o n a l  p r o v i s i o n  l i m i t i n g  

t h e  l e g i s l a t u r e ' s  d i s c r e t i o n  r e d u c e s  i t s  f l e x i b i l i t y .  

R e l a t i v e l y  l i t t l e  f l e x i b i l i t y  may b e  a p p r o p r i a t e ,  however ,  

i f  l a n d  p o l i c y  is o f  g r e a t  i m p o r t a n c e .  

I f  t h e  Conven t ion  c h o o s e s  t o  l i m i t  t h e  l e g i s l a t u r e  

t o  enumera t ed  powers ,  it w i l l  b e  n e c e s s a r y  t o  g r a n t  t o  t h e  

. l e g i s l a t u r e  e x p r e s s  powers  o v e r  p u b l i c  l a n d s .  I f  it is 

d e c i d e d  t o  e s t a b l i s h  t h e  M a r i a n a s  Land C o r p o r a t i o n .  so t h a t  

t i t l e  t o  t h e  l a n d  w i l l  v e s t  i n  i t ,  a  c o n s t i t u t i o n a l  p r o v i s i o n  

may b e  needed  t o  c l a r i f y  t h e  r e l a t i o n s h i p  be tween  t h e  legis- '  

l a t u r e  and  t h e  C o r p o r a t i o n .  

e )  P e l i c y  c o n s i d e r a t i o n s  

T h e r e  a r e  s e v e r a l  f a c t o r s  t h a t  s u g g e s t  t l ~ d t  

tile Conven t ion  may wi sh  t o  be c a u t i o u s  i i i  & p ~ r c % c h j . 2 ?  ;he 

q:l,estion of t n e  ~ o n s t i t u t i o n ' s  t r e a t m e n t  o f  p u b l i c  l a n d s .  

F i r s t ,  t h e  u n c e r t a i n  s t a t e ' - o f  l a n d  r e c o r d s  s h o u l d  be t a k e n  

i n t o  a c c o u n t .  The u n c e r t a i n t y  w i t h  r e s p e c t  t o  b o u n d a r i e s  

w i l l  make t h e  i m p l e m e n t a t i o n  of any  p o l i c y  toward  p u b l i c  



measure o r  n o n e x i s t e n t ,  b u t  which a r e  wor thwhi le .  Agri-  

c u l t u r a l  and r e s i d e n t i a l  homesteading may f a l l  w i t h i n  t h i s  

c a t e g o r y ;  use  o f  l a n d  f o r  p a r k s  o r  f0.r c u l t u r a l  f a c i l i t i e s  

c e r t a i n l y  does.  

The Alaska c o n s t i t u t i o n  p r o v i d e s  a n  example of 

a  g e n e r a l  r e s t r i c t i o n  a p p l y i n g  economic s t a n d a r d s .  T h i s  

p r o v i s i o n  r e q u i r e s  t h e  development o f  c e r t a i n  r e s o u r c e s  
26/ 

on t h e  " s u s t a i n e d  y i e l d  p r i n c i p l e . " -  The s u s t a i n e d  y i e l d  

p r i n c i p l e  i s  a  t e c h n i c a l  concep t  used i n  c o n s e r v a t i o n  law; 

it i s  d e f i n e d  a s  

[T lhe  achievement  and maintenance  o f  a  
h i g h - l e v e l  a n n u a l  o r  r e g u l a r  p e r i o d i c  
o u t p u t  of  t h e  v a r i o u s  renewable  r e s o u r c e s  
o f  l a n d  w i t h o u t  impairment  o f  t h e  pro- 
d u c t i v i t y  o f  t h e  land.27/  - 

T h i s  t y p e  o f  p r o v i s i o n  i s  d i r e c t e d  t o  non-urban uses  o f  ].and 

and may be  a p p l i c a b l e  t o  t h e  Nor thern  Mar ianas .  

Another  example af a  g e n e r a l  r e s t r i c t i o n  a p p l y i n g  

economic- s t a n d a r d s  i s  p rov ided  by t h e  Montana c o n s t i t u t i o n :  

---- 

2 , '  ALAS-  CONST. a r t .  VITI, 4 :  - 

F i s h ,  f o r e s t s ,  w i l d l ' . f e ,  g r a s s l a n d s ,  
ar,6 ~ l . 1 .  .?t.i.-.r ri-:sl.-;-~ic?:z,bl.e rpsg!!rczs 
belonging t o  t h e  S t a t e  s h a l l  b e  u t i l -  
i z e d ,  deve loped ,  and m a i n t a i n e d  on t h e  
s u s t a i n e d  y i e l d  ' p r i n c i p l e ,  s u b j e c t  t o  
p r e f e r e n c e s  among b e n e f i c i a l  u s e s .  

27/ M u l t i p l e  U s e  and S u s t a i n e d  Y i e l d  Act o f  1960, 43 - 
U.S .C .  g 1 4 1 5 ( c )  ( 1 9 7 0 ) .  



No [ p u b l i c ]  l a n d  o r  any  es ta te  o r  i n t e r e s t  
t h e r e i n  s h a l l  e v e r  b e  d i s p o s e d  o f  e x c e p t  i n  
p u r s u a n c e  o f  g e n e r a l  l a w s  p r o v i d i n g  f o r  
s u c h  d i s p o s i t i o n ,  o r  u n t i l  t h e  f u l l  m a r k e t  
v a l u e  o f  t h e  es ta te  o r  i n t e ' r e s t  d i s p o s e d  o f ,  
t o  b e  a s c e r t a i n e d  i n  s u c h - m a n n e r  a s  may b e  
p r o v i d e d  by l a w ,  h a s  been  p a i d  o r  s a f e l y  
s e c u r e d  t o  t h e  s t a te .  

A l l  p u b l i c  l a n d  s h a l l  b e  c l a s s i f i e d  
by t h e  b o a r d  o f  l a n d  commiss ione r s  i n  a 
manner p r o v i d e d  by l a w .  Any p u b l i c  l a n d  
may b e  exchanged f o r  o t h e r  l a n d ,  p u b l i c  
o r  p r i v a t e ,  which is e q u a l  i n  v a l u e  a n d ,  
a s  c l o s e l y  a s  p o s s i b l e ,  e q u a l  i n  a r e a . 2 8 /  - 

R e s t r i c t i o n s  t h a t  a p p l y  o n l y  economic c r i t e r i a  

may n o t  b e  s u i t a b l e  f o r  t h e  N o r t h e r n  Mar i anas  where s o c i a l  

o b j e c t i v e s  a r e  a l s o  i m p o r t a n t .  I n  o r d e r  t o  expand t h e  

g e n e r a l  r e s t r i c t i o n  t o  i n c l u d e  t h e s e  o b j e c t i v e s ,  t h e  

f o l l o w i n g  l a n g u a g e  migh t  b e  u s e d :  

Any d i s p o s i t i o n  o f  p u b l i c  l a n d  s h a l l  t a k e  
i n t o  a c c o u n t  t h e  r e c r e a t i o n a l ,  c u l t u r a l ,  
c o n s e r v a t i o n ,  f i s c a l ,  and  economic n e e d s  . 
o f  t h e  community. No d i s p o s i t i o n  o f  
p u b l i c  l a n d  s h a l l  b e  made t h a t -  d o e s  n o t  
p r o d u c e  e i t h e r  a  f a i r  economic r e t u r n  t o  
w h a t e v e r  a u t h o r i t y  i s  deemed owner o f  
s a i d  ~ u b l i c  lzild, o r  a n  e q u i v a l e n t  advan- 
t a q e  t o  t h e  c o r ~ m ~ n i t y .  

ii) Sp~ziCic r e s t r j  c t i o n s .  The Conven t ion  

may \-;is!; c; r . z s ; ; r i c t  the zincsfit o f  p~b1ic iar-.d aily individual 

may own, l i s t  c o n d i t i o n s  to b e  imposed and s p e c i f y  o t h e r  

d e t a i l s  o f  t h e  l a n d  t r p n s a c t i o n .  S e c t i o n  8 0 5 ( b )  o f  t h e  

28/ MONT. CONST. a r t .  X I  S S  11 ( 2 ) ,  ( 4 ) .  - 



Covenant  p e r m i t s  s u c h  r e s t r i c t i o n s ,  and  some s t a t e  c o n s t i t u -  

t i o n s  impose them. 

The c o n s t i t u t i o n s  o f  ~ o u i s i a n a  and  Nebraska  f o r b i d  

a l i e n a t i o n  o f  m i n e r a l  r i g h t s  i n  some o r  a l l  o f  t h e  p u b l i c  

l a n d s  o f  t h o s e  s t a t e s ;  t h e  s t a t e s  a r e ,  however,  p e r m i t t e d  
29/  - 

t o  l e a s e  s u c h  r i g h t s .  I d a h o  and  Washington l i m i t  i n  

v a r i o u s  ways t h e  amount o f  p u b l i c  l a n d  t h a t  may b e  s o l d  
3 o/  - 

t o  any  o n e  i n d i v i d u a l .  O t h e r  r e s t r i c t i o n s  c u r r e n t l y  
31/  

u s e d  by t h e  s t a t e s  i n c l u d e  a  r e q u i r e m e n t  o f  s a l e  by a u c t i o n -  

and  l i m i t a t i o n s  o n  t h e  amount o f  l a n d  t h a t  may be  s o l d  i n  any 
32/  - 

o n e  y e a r .  The Hawaiian c o n s t i t u t i o n  d e c l a r e s  c e r t a i n  

p r e f e r r e d  p u r p o s e s  a n d  r e q u i r e s  t h e  u s e  o f  p u b l i c  l a n d s  f o r  

t h e  deve lopment  " o f  f a r m  and  home o w n e r s h i p  on  a s  w i d e s p r e a d  
33/  

a b a s i s  as p o s s i b l e  . . . . 11 - 

29 /  LA. COIJST. a r t .  IX, 5 5  4, 5; NEB. CONST. a r t .  111, 5 . 2 0 . .  - 
3@/  IDA30 CONST. a r t .  IX, 5 8:  - - 

[ N ] o t  t o  e x c e e d  o n e  hundred  sec:tions o f  
s~hoo? l a n d s  s h a l l  be s o l d  i n  any  s n e  y r a r ,  
and t o  be s o l d  i n  s u b d i v i s i o n s  o f  n o t  t o  
e x c e e d  three hundred  a n d  t w e n t y  acres of 
land t o  an17 aone i n d i v i d t l a ? ,  conlpany o r  
c c r p c r . ~ . t i c ~ .  

WASH. CONST. a r t .  XVI, 5 4: 

No more t h a n  o n e  hundred  and s i x t y  a c r e s  
o f  any  g r a n t e d  l a n d s  o f  t h e  s t a t e  s h a l l  
b e  o f f e r e d  f o r  sale  i n  o n e  p a r c e l  . . . ." 

31/ IDAHO CONST. a r t .  IX, 5  8. - 

32/  WASH. CONST. a r t .  XVI, 5  3 .  - 

33/ HAWAII CONST. a r t .  X ,  § 5. - 



I n  most  s t a t e s  t h a t  have e x t e n s i v e  p u b l i c  l a n d s ,  

d e t a i l s  o f  t h i s  s o r t  a r e  g e n e r a l l y  l e f t  t o  l e g i s l a t i o n  

because  o f  t h e  need f o r  f l e x i b i l i t y .  The c u r r e n t  uncer-  

t a i n t i e s  r e g a r d i n g  l a n d  i n  t h e  Commonwealth may make i t  

d i f f i c u l t  t o  p r e d i c t  t h e  e f f e c t  o f  any p a r t i c u l a r  r e s t r i c -  

t i o n ,  and may counse l  a g a i n s t  a t t e m p t s  t o  f i x  such r e s t r i c -  
. . 

t i o n s  i n  t h e  C o n s t i t u t i o n .  

b )  P rocedura l  s t a n d a r d s  

i)  P u b l i c i t y .  Most impor t an t  i n  any 

l is t  o f  p rocedu ra l  p r o t e c t i o n s  i s  a requ i rement  of p u b l i c i t y .  

The Convention may wish t o  f o r b i d  any d i s p o s i t i o n  of land 

n o t  preceded by open p u b l i c  h e a r i n g s  and ample n o t i c e  o f  t h e  

d a t e  and s u b j e c t  of  t h e  h e a r i n g s .  No t i c e  of  d i s p o s i t i o n s  

themse lves  might  a l s o  be  mandated. Alaska  p rov ided  f o r  
3 4 /  - 

t h i s  s o r t  of s a f egua rd  i n  i t s  c o n s t i t u t i o n .  Presumably,  

pe r sons  i n  a u t h o r i t y  who might  be  tempted t o  a c t  i n  a  ques-  . 
t i o n a b l e  way i f  s e c r e c y  were p a s s i b l e  would f i n d  it e a s i e r  

t o  res is t  ternp'ia.ti.cn i f  th .ey  were r e q u i r e d  to  t a k e  a l l  

acLions  i n  p u b l i c .  F rocedcres  of t h i s  s o z t  would pe rmi t  

S - n t c r e s t ~ d  c i e i z c n s  t o  c b j e c t  t o  any i l l - a d v i s e d  transactions. 

34/  ALAS. CONST. a r t .  V I I I ,  5 10: - 
No d i s p o s a l s  o r  l e a s e s  o f  s t a t e  l a n d s ,  
o r  i n t e r e s t s  t h e r e i n ,  s h a l l  be  made 
w i t h o u t  p r i o r  p u b l i c  n o t i c e  and o t h e r  
s a f e g u a r d s  of  t h e  p u b l i c  i n t e r e s t  as 
may b e  p r e s c r i b e d  by law. 



ii) S p e c i a l  l e g i s l a t i o n .  Another  d e v i c e  

t h a t  c o u l d  b e  used  i s  a  p r o h i b i t i o n  on  s p e c i a l  l e g i s l a t i o n  

( o r  " s p e c i a l  ru lemaking , "  i f  t h e  l e g i s l a t u r e  i s  n o t  i n  
3 5 /  - 

d i r e c t  c o n t r o l )  r e g a r d i n g  d i s p o s i t i o n  of  p u b l i c  l a n d s .  

G e n e r a l  l e g i s l a t i o n  o r  r u l e s  would a f f e c t  a l l  p u b l i c  l a n d  

s i m i l a r l y  s i t u a t e d .  S p e c i a l  l e g i s l a t i o n  would a f f e c t  o n l y  

a  d e s i g n a t e d  p a r c e l  o f  l a n d .  A p r o h i b i t i o n  on s p e c i a l  

l e g i s l a t i o n  and r u l e s  would make i t  d i f f i c u l t  t o  a c q u i r e  

l a n d  t h r o u g h  s p e c i a l  i n f l u e n c e  w i t h  t h e  l e g i s l a t u r e  o r  t h e  

a d m i n i s t e r i n g  body. H a w a i i ' s  c o n s t i t u t i o n  h a s  such a  

r e q u i r e m e n t :  

The l e g i s l a t i v e  power o v e r  t h e  l a n d s  owned 
by o r  under  t h e  c o n t r o l  of  t h e  S t a t e  and 
i t s  p o l i t i c a l  s u b d i v i s i o n s  s h a l l  be  e x e r -  
c i s e d  o n l y  by g e n e r a l  laws ,  e x c e p t  i n  
r e s p e c t  t o  t r a n s f e r s  t o  o r  f o r  t h e  u s e  of  
t h e  S t a t e ,  a  p o l i t i c a l  s u b d i v i s i o n ,  o r  
any depar tment  o r  agency t h e r e o f . 3 6 /  - 

Such a  r e s t r i c t i o n  might  raise problems,  however, u n l e s s  

it w a s  ve ry  c a r e f u l l y  d r a f t e d .  The u n c e r t a i n  s t a t e  o f  l a n d  

ho ld i i lgs  i n  t h e  Comrnonv:ealth r?.ay n o t  be  c o r r e c t i b l e  t i i t h o u t  

s p 5 e i a l  l e g i s l a t i o n  affecting public i a n d .  O n e  p o s s i b i e  

fci-n cf l ~ n g u a q e  woule he :  

35/ R e s t r i c t i o n s  on s p e c i a l  laws a r e  d i s c u s s e d  i n  B R I E F I N G  - 
PAPER NO. 3:  THE L E G I S L A T I V E  BRANCH O F  GOVERNMENT § I I ( A )  ( 2 )  ( c  

36/ HAWAII CONST. a r t .  X ,  5 4. - 



Public land shall not be disposed of 
by special law, except such laws as 
are required to correct boundaries, 
satisfy claims, or otherwise settle 
bona f ide disputes. - 37/ 

iii) Planning. Broader procedural 

limitations are possible. The most far-reaching would 

be a complete ban on dispositions of public land prior 

to legislative approval of a land use plan for the entire 

Commonwealth. There is no direct precedent in the United - 
38/ - 

States for such a plan, but no jurisdiction in the United 

States has ever had the large percentage of public land that 

eventually will be controlled by the Northern Marianas govern- 

ment. The great advantage of such a provision is the protection 

it would afford against haphazard development. This method 

of proceeding also presents important problems. Any plan 

37/ In order to impede the manufacture of claims, the - 
provision could also require a detailed statement in the 
special law or rule of the situation it purported to 
c r r  Further, the courts cou.7.d be empowered to void 
acy law or rule of this scrt u p o ~  a fjnding that the state- 
m5zt ~f the situati5n to 5e corrected wss n e t  substantially 
~CCI-irate. 

35,; CdrI:er v. 'Jnited S t a t e s ,  3179 F. S~ipp. 5 5 3  !D. Ccln-  -- - -- -- -- .:57;!) , t 4',$ F-Z,?. i 3 3  ! i . ? t h  c:7~. ? g - ; l \ :  :7,1-,?>-7~-ni-.-3c +,i!&, -- . i . b  

Viiderness Act, 16 U.S.C. 5 5  1131-36 as forbidding any 
Forest Service use of "wilderness areas," "primitive areas," 
and "any contiguous [non-' primlitive' ] area, as forbidding any 
forest lands predominantly of wilderness value" (which the 
Act permits the President to designate as "wilderness"), 
which would so change these areas as to preclude the 
President from recommending this land be classified as 
"wilderness" in the report the Act required him to make 
by September 3, 1974. This, of course, is considerably 
different from holding essentially all the land in a jur*- 
diction out of any likely use for an indefinite period. 



f o r  t h e  economic development  of  t h e  Commonwealth w i l l  r e q u i r e  

some u s e  of t h e  p u b l i c  l a n d s .  I f  a l l  such  u s e  i f  f o r b i d d e n ,  

even  t e m p o r a r i l y ,  economic development  w i l l  n e c e s s a r i l y  be 

h e l d  back .  T h i s  outcome would,  o f  c o u r s e ,  d i s a p p o i n t  many 

c i t i z e n s  o f  t h e  Commonwealth. Moreover, it would g e n e r a t e  

s t r o n g  p r e s s u r e s  t o  g r a n t  " e x c e p t i o n s "  t o  t h e  p r o h i b i t i o n ,  

o r  t o  p roduce  a  p l a n  v e r y  q u i c k l y ,  w i t h o u t  r e g a r d  t o  i ts  
39/ - 

q u a l i t y .  To r e d u c e  p r e s s u r e s  f o r  h a s t e ,  t h e  C o n s t i t u t i o n  

m i g h t  r e q u i r e  a p p r o v a l  o f  a p l a n  by t w o  s e p a r a t e  l e g i s l a t i v e  

s e s s i o n s ,  s im i l a r  t o  N e w  Y o r k ' s  r e q u i r e m e n t  f o r  c o n s t i t u -  
4 o/  - 

t i o n a l  amendments. 

I t  may b e  p o s s i b l e ,  however,  t o  r e a l i z e  many o f  

t h e  b e n e f i t s  o f  p l a n n i n g  w i t h o u t  a n  o v e r a l l  r c y u i r e m c n t .  

I f  wha teve r  body i s  i n  c h a r g e  o f  t h e  p u b l i c  l a n d s  i s  f o r -  

b i d d e n  t o  i n i t i a t e  any  program o f  d i s p o s i t i o n  w i t h o u t  a p l a n  

f o r  t h e  i s l a n d  on which t h e  l a n d  i s  l o c a t e d ,  t h e  Coiunonwealth . 

33/ T h i s  l?tt:x problem c o u l d  b e  a v o i d e d ;  p z r h a p s ,  i f  t h e  - 
C o n s t i t u t i o n  s ~ t  c u t  t h e  c r i t . e r i a  f ~ r  such  a p l a n .  I t  c o u l d  
r e q 2 ~ i r e  " ~ l s s s i f i c a t i o n "  of l a n d  Sy a p a r t i c u l a r  body, as 
d c e s  t h e  Mcfitar:? c o n s t i t u t i o n :  

A 1 1  ~ v b l j c  I.3n.j s i a j  1 be ~ . ~ ~ : ~ s s F E l e ( l  
by t h e  b o a r d  o f  l a n d  commiss ioners  i n  a 
manner p r o v i d e d  by l a w .  Any p u b l i c  l a n d  
may be  exch'anged f o r  o t h e r  l a n d ,  p u b l i c  
o r  p r i v a t e ,  which i s  e q u a l  i n  v a l u e  and ,  
a s  c l o s e l y  a s  p o s s i b l e ,  e q u a l  i n  a r e a .  

MONT. CONST. a r t .  X I  S 11 ( 4 ) .  

40/ N.Y. CONST. a r t .  X I X ,  § 1. - 



c o u l d  b e g i n  t o  make u s e  o f  p a r t i c u l a r  a r e a s  a s  e a c h  one  i s  

s t u d i e d .  Thus ,  deve lopment  o f  one  p a r t  o f  t h e  Commonwealth 

need  n o t  b e  d e l a y e d  u n t i l  a l l  a r e a s  a r e  r e a d y .  The g r e a t  

d i s a d v a n t a g e  o f  t h i s  approach  i s  t h e  p o s s i b l e  a b s e n c e  o f  

c o o r d i n a t i o n  between p l a n s  f o r  v a r i o u s  a r e a s .  I t  would 

s e e m ,  however,  t h a t  c a r e f u l  a d m i n i s t r a t i o n  c o u l d  overcome 

t h i s  d i f f i c u l t y .  

i v )  Enforcement .  I n  a d d i t i o n  t o  d e a l i n g  

w i t h  t h e  l e g i s l a t i o n  i t s e l f ,  t h e  Conven t ion  may wish  t o  

s p e c i f y  t h e  manner i n  which r e s t r i c t i o n s  on  t h e  s a l e  of  

p u b l i c  l a n d  would b e  e n f o r c e d .  T h i s  problem h a s  two a s p e c t s .  

F i r s t ,  i f  l a n d  i s  d i s p o s e d  o f  by a n o n l e g i s l a t i v e  body, 

t h e  Convent ion  may w i s h  t o  p r o v i d e  some way f o r  members o f  
41/ - 

t h e  p u b l i c  t o  c h a l l e n g e  t h e  l e g a l i t y  o f  t h a t  b o d y ' s  programs.  

Second,  it i s  p o s s i b l e  t h a t  p a r t i c u l a r  t r a n s a c t i o n s  may be  

I 

41,' I t  is  a s s - m e d  Lhat any S E C ~  body w i l l  n a k e  rilles o n l y  - 
a f t e r  ~i;!jLic n c t i c e  and w i t 1 1  ar; a p p o r t u ~ i t y  f o r  p u b l i c  
corrment. Sze  -- propssed T r u s t  P c i i c y  G u i d e l i n e s ,  ----- -- .- 
MarS z n a s  T;-lnd c o r ~ : ) r a t i c > n  : 

- i n  ccilr.zc';j cr. ~ - ; i t l i  sr:.,y r l ~ o x ? s 3  7.: t h c  
Members may d l r e c t  t h e  k o a r d  o f  D i r e c t o r s  
t o  g i v e  p u b l i c  n o t i c e  t o  t h e  p e o p l e  o f  an 
open  h e a r i n g  f o r  t h e * p u r p o s e  o f  comment- 
i n g  on t h e  p r o p o s a l .  

G u i d e l i n e  1 I . A . l . e . ;  

The Board o f  D i r e c t o r s  s h a l l  s u b m i t  s u c h  
g e n e r a l  program t o  t h e  Members a t  any  
r e g u l a r  o r  s p e c i a l  m e e t i n g ,  p r o v i d e d  t h a t  
p r i o r  t o  a c t i o n  by t h e  Members, a  summary 
o f  t h e  p r o p o s a l  s h a l l  b e  p u b l i s h e d  o n c e  
a  week f o r  t w o  c o n s e c u t i v e  weeks i n  a 
newspaper  o f  g e n e r a l  c i r c u l a t i o n .  

G u i d e l i n e  I I .A .2 . c .  



c a r r i e d  o u t  t h a t  v i o l a t e  t h e  g e n e r a l  l aws  o r  r u l e s  g o v e r n i n g  

s u c h  t r a n s a c t i o n s .  

The f i r s t  i s s u e  c lear ly"ra ises  v e r y  s e r i o u s  ques-  

t i o n s .  I t  would i n v o l v e  a l l e g a t i o n s  t h a t  t h e  ru l emak ing  

body had  v i o l a t e d  i t s  b a s i c  pu rpose .  A c c o r d i n g l y ,  a n y t h i n g  

less t h a n  a  c o u r t  p r o c e e d i n g  would seem i n a d e q u a t e  a s  a 

means o f  en fo rcemen t .  P e r m i t t i n g  any  c i t i z e n  t o  s u e  i n  s u c h  

c a s e s  r i s k s  a g r e a t  many s u i t s ,  b u t  a p p e a r s  t o  be t h e  o n l y  

way t o  g u a r a n t e e  p r o t e c t i o n  o f  t h e  p u b l i c  i n t e r e s t .  

The second  t y p e  of s u i t  i s  more s p e c i f i c ,  f o c u s i n g  

o n  p a r t i c u l a r  t r a n s a c t i o n s .  The C o n s t i t u t i o n  c o u l d  e x p l i c i t l y  

l i m i t  en fo rcemen t  t o  s u i t s  b r o u g h t  by t h e  a t t o r n e y  g e n e r a l ;  o r  

i t  c o u l d  p e r m i t  s u i t s  t o  be  b r o u g h t  by any c i t i z e n  a s  w e l l  

a s  t h e  a t t o r n e y  g e n e r a l .  The f i rs t  a l t e r n a t i v e  would make 

it d i f f i c u l t  f o r  p e r s o n s  o u t s i d e  t h e  government  t o  b l o c k  a  

d i s p o s i t i o n .  The second  a l t e r n a t i v e  c o u l d  l e a d  t o  f r i v o l c u s  

s u i t s ,  b r s u g h t  o n l y  t o  e x t o r t  2 s e t t l e m e n t ,  and might  n o t  

p e r m i t  s u b s t a n t i a l  c i t i z e n  i n , ~ c l v e r n e n t  because  even  i r i t e r z s t - e d  

c i t i z e n s  may f i c d  it d i f f i c u i t  t o  u n a e r t z k e  a I . z w s ~ i i  zf 

t h i s  r l a tu re .  

A t h i r d  a l t e r n a t i v e  would be  t o  z e q u i r e  a u t o m a t i c  

c o u r t  r e v i e w ,  p r e c e d e d  by a n  e x a m i n a t i o n  o f  t h e  t r a n s a c t i o n  

and  a n  o p i n i o n  by t h e  a t t o r n e y  g e n e r a l  as t o  compl i ance  w i t h  

a l l  l e g a l  r e q u i r e m e n t s .  Any c i t i z e n  c o u l d  be  p e r m i t t e d  



s t a n d i n g  i n  c o u r t ,  e i t h e r  f o r  o r  a g a i n s t  t h e  d i s p o s i t i o n .  

The c o u r t  would b e  empowered t o  c o n s i d e r  s u c h  o b j e c t i o n s  

i n  l i g h t  o f  t h e  a t t o r n e y  g e n e r a l ' s  f i n d i n g s  and t o  c o n d u c t  

t h e  n e c e s s a r y  f a c t - f i n d i n g  t o  r e s o l v e  d i s p u t e d  p o i n t s .  

4 .  Management o f  p u b l i c  l a n d s  

Management o f  t h e  p u b l i c  l a n d s  c a n  b e  t r e a t e d  i n  

t h e  C o n s t i t u t i o n  even  i f  it c o n t a i n s  no  p r o v i s i o n  w i t h  

r e s p e c t  t o  d i s p o s i t i o n .  

I f  it i s  d e c i d e d  t o  p r o v i d e  f o r  l a n d  management 

i n  t h e  C o n s t i t u t i o n ,  t h e  Conven t ion  may w i s h  t o  u s e  g e n e r a l  

l anguage  i n d i c a t i n g  t h a t  a  h i g h  s t a n d a r d  o f  c a r e  w i l l  b e  

r e q u i r e d  i n  managing p u b l i c  l a n d s .  An example i s  g i v e n  by 

t h e  Utah c o n s t i t u t i o n ,  which i n c l u d e s  t h e  f o l l o w i n g  s e c t i o n :  

" [ T l h e  p u b l i c  l a n d s  of t h e  s t a t e  . . . s h a l l  b e  h e l d  i n  - 

4 2 /  
t r u s t  f o r  t h e  p e o p l e  . . . . II - The d i f f i c u l t y  w i t h  u s e  

of wording  o f  t h i s  s o r t  i s  t h a t  i t s  l e g a l  e f f e c t  i s  n o t  

c l e a r .  The c o u r t s  n e c e s s a r i l y  have  g r e a t  s c o p e  t o  d e f i n e  

i t s  r e a c h ,  and may o r  may n o t  e x t e n d  i t  t o  a l l  s u b j e c t s  
4 3/ - 

t h e  Convention w i s h e s  t~ c o v e r .  A g e n e r a l  p r o v i s i o r l  

42 /  UTAH CUKST. a r t .  X X ,  1. - 

43 /  G e n e r a l  e x p r e s s i o n s  o f  t h i s  n a t u r e  c a r r y  w i t h  them - 
c e r t a i n  c o n n o t a t i o n s  n o t  r e l e v a n t  t o  t h e  s i t u a t i o n  o f  
t h e  N o r t h e r n  Mar i anas .  For example ,  l a n d  d e e m e d . t o  be  h e l d  b y  
t h e  s t a t e  a s  a  " p u b l i c  t r u s t , "  a s  i n  t h e  Utah  example ,  
h a s  been r u l e d  s u b j e c t  t o  v e r y  s e v e r e  l i m i t a t i o n s  on  
a l i e n a t i o n ,  and  c o n t r a s t e d  w i t h  l a n d  h e l d  f o r  s a l e .  
I l l i n o i s  C e n t .  R . R .  v .  I l l i n o i s ,  1 4 6  U.S. 3 8 7  ( 1 8 9 2 ) .  - 



c o u l d  p e r m i t  t h e  l e g i s l a t u r e  t o  a c t  a n d ,  w i t h i n  t h e  

s p e c i f i e d  p o l i c y  g u i d e l i n e s ,  t o  u s e  wha teve r  management 

t e c h n i q u e s  seemed most  e f f i c i e n t , '  f a i r  and  economica l .  

T h i s  would i n c l u d e  p l a c i n g  c o n t r o l  o f  p u b l i c  l a n d s  i n  a  

r e g u l a r  d e p a r t m e n t  o f  t h e  e x e c u t i v e  b r a n c h .  

An a l t e r n a t i v e  t o  g e n e r a l  p r o v i s i o n s  w i t h  r e s p e c t  

t o  management would be  a  p r o v i s i o n  s e t t i n g  up a s p e c i a l  

l a n d  agency .  I n  A l a s k a ,  Michigan  a n d  Wyoming, t h e r e  a r e  

c o n s t i t u t i o n a l  p r o v i s i o n s  t h a t  s p e c i f y  t h e  body c o n t r o l l i n g  
44,' - 

a l l  p u b l i c  l a n d .  H a w a i i ' s  c o n s t i t u t i o n  r e q u i r e s  t h e  

l e g i s l a t u r e  t o  e s t a b l i s h  a  b o a r d  o r  b o a r d s  t o  manage n a t u r a l  

r e s o u r c e s ,  a l t h o u g h  o n l y  " c o n s e r v a t i o n "  l a n d s  m u s t  be p l a c e d  
4 5 /  - 

under  t h e  j u r i s d i c t i o n  o f  t h e  boa rd  o r  b o a r d s .  The 

Hawaiian Homes Commission i s  a l s o  e s t a b l i s h e d  by t h e  Hawaii  

c o n s t i t u t i o n ,  s i n c e  t h a t  document i n c o r p o r a t e s  t h e  o r i g i n a l  
4 6 /  - 

Hawdiian Homes A c t .  . 
One a - ~ ~ r o a c h  t o  a  l a n d  management agency would 

b e  t o  r e q l l i r e  t h e  l e g i s l a t u r e  t o  e s t z b l i s h  an in6.eper.der.t 
4 7 /  - ,  -- 

body , eit .h. ir  t h e  Piarlana; Larid Cr;rpc:ratj.on now p r o v i d e 6  

4 4 /  ALAS. CGhST. a r t .  ' J I I I ,  g 6 ;  M I C H .  CONST. a r t .  X ,  5 5 ;  - 
WYO. CONST. a r t .  XVIII ,  5 3 .  . '  
4 5 /  HAWAII CONST. a r t .  X ,  § 2. - 

46/ HAWAII CONST. a r t .  XI, § 1. - 
4 7 /  I f  t h e  C o n s t i t u t i o n  makes no men t ion  o f  p u b l i c  l a n d s  - 
a t  a l l ,  t h e  P u b l i c  Land C o r p o r a t i o n  s t a t u t e  would c o n t i n u e .  
i n  e f f e c t ,  a n d  t h e  l e g i s l a t i v e  and e x e c u t i v e  b r a p c h e s  o f  
t h e  new government c o u l d  e s t a b l i s h  t h e  Mar i anas  Land Corpora-  
t i o n  unde r  t h e  e x i s t i n g  s t a t u t e  i f  t h e y  d e s i r e d  t o  do  s o .  



by s t a t u t e  o r  some o t h e r  s i m i l a r  body. Such a n  a p p r o a c h  

would a p p e a r  t o  answer  most c o n c e r n s  w i t h  r e s p e c t  

t o  p u b l i c  l a n d  p o l i c y .  L e g i s l a t i o n  l i k e  t h a t  

f o r  t h e  M a r i a n a s  Land C o r p o r a t i o n  would set  c l e a r  p a r a m e t e r s  

f o r  c o r p o r a t e  a c t i o n ,  a n d  would p r o v i d e  a n  o r g a n i z a t i o n  

t h a t  maximizes  t h e  c h a n c e s  t h a t  c o m p e t e n t  p e r s o n s  

would b e  p u t  i n  c h a r g e .  Most i m p o r t a n t ,  s u c h  a c o r p o r a t i o n  

makes p o s s i b l e  t h e  deve lopment  o f  c o n s i d e r a b l e  e x p e r t i s e  

i n  l a n d  management a n d  a  c o h e r e n t  l ong - t e rm p o l i c y  o f  

l a n d  u s e  s h i e l d e d  from h a s t y  changes  i n  r e s p o n s e  t o  

p o l i t i c a l  p roblems.  Shou ld  a d m i n i s t r a t i v e  d i f f i c u l t i e s  

d e v e l o p ,  t h e  s t a t u t e  p r o v i d i n g  f o r  t h e  c o r p o r a t i o n  c a n  be 

amended. 

A m o d i f i c a t i o n -  o f  t h i s  a l t e r n a t i v e  would 

r e q u i r e  t h e  l e g i s l a t u r e  t o  ac t  w i t h  r e s p e c t  t o  t h e  p u b l i c  

l a n d  o n l y  by a s p e c i i i e d  e x t r a o r d i n a r y  m a j o r i t y  o f  

b o t h  h o u s e s .  T h i s  would g u a r d  q a i n s t  c h a n g e s  t h a t  d o  

n o t  have  b r o a d  s u p p o r t .  

E. Funds Eerived froc! Public Lands 
-- --. --- 

T h e  f::nds dcyi-25 f r o m  t .he s.:le o r  i c s s n  of ~ ~ b l i p  

l a n d s  ( e s p e c i a l l y  t h e  l e a s e  o f  l a n d  on  T i n i a n  t o  t h e  U n i t e d  

S t a t e s )  are a u n i q u e  r e s o u r c e  t h a t  may m e r i t  c o n s t i t u t i o n a l  

t r e a t m e n t  b e c a u s e  o f  t h e i r  s i z e  a n d  n o n - r e c u r r i n g  n a t u r e .  



These funds  may need a s  much p r o t e c t i o n  from d e p l e t i o n  

f o r  unworthy purposes  a s  w i l l  t h e  l a n d s  t h a t  produced them. 

There  a r e  s e v e r a l  ways - - the  C o n s t i t u t i o n  cou ld  

d e a l  w i th  revenues  from p u b l i c  l ands :  

O p l ace  t h e  revenues  i n  a  s p e c i a l  t r u s t  

fund,  t h e  p r i n c i p a l  of  which would be  

main ta ined  i n t a c t  and t h e  i n t e r e s t  from 

which cou ld  be a v a i l a b l e  f o r  a p p r o p r i a t i o n  

by t h e  l e g i s l a t u r e ;  

O p l a c e  t h e  revenues  under t h e  c o n t r o l  o f  

t h e  same agency o r  depar tment  t h a t  manages 

t h e  p u b l i c  l a n d s  w i th  r e s t r i c t i o n s  on t h e  

purposes  f o r  which t h e  revenues  could  be 

s p e n t  ( e . g . ,  t h e  improvement of  t h e  p u b l i c  

l a n d s ,  t h e  p r o t e c t i o n  of any n a t u r a l  r e s o u r c e ,  

e d u c a t i o n p  or  t o  p rov ide  economic development) ; 

O use  t h e  revenues  t o  begin  a  development 

hank tihat cou ld  :cake corunercial loans  

wi th l r l  t h e  Ccmmcnwealth i n  c r d e r  t o  pron!ote 

O make t h e  revenues  a  p a r t  o f  g e n e r a l  revenues  . 
a v a i l a b l e  f o r  a p p r o p r i a t i o n  f o r  any 

purpose  t h e  l e g i s l a t u r e  chooses .  



A t r u s t  f u n d  h a s  s e v e r a l  a d v a n t a g e s .  I t  i s  a n  

e s t a b l i s h e d  l e g a l  c o n c e p t  t h a t  would n o t  r e q u i r e  e x t e n s i v e  

d e t a i l  i n  t h e  C o n s t i t u t i o n .  I n d e p e n d e n t  t r u s t e e s  c o u l d  be  

named, e i t h e r  from o u t s i d e  t h e  government  o r  ex o f f i c i o  - 
(by r e a s o n  o f  t h e  o f f i c e  h e l d  by t h e  i n d i v i d u a l ) ,  who c o u l d  

have  no d u t i e s  o t h e r  t h a n  t h e  management o f  t h e  p u b l i c  l a n d s  

r e v e n u e s  and  no l o y a l t i e s  o t h e r  t h a n  t o  t h e  f a i t h f u l  execu-  

t i o n  o f  t h e  d u t i e s  p l a c e d  on them by t h e  C o n s t i t u t i o n .  The 

t r u s t e e s  would m a i n t a i n  a c c o u n t i n g  r e c o r d s  showing t h e  amount 

o f  p u b l i c  l a n d  r e v e n u e s  i n  t h e i r  hands  and  payments made unde r  

t h e  terms o f  t h e  t r u s t .  The t r u s t e e s  would a l s o  b e  r e s p o n s i -  

b l e  f o r  i n v e s t i n g  t h e  p r i n c i p a l  amount and  f o r  r e t a i n i n g  

wha teve r  i n v e s t m e n t  a d v i s e r s  w e r e  n e c e s s a r y  i n  t h a t  r e g a r d .  

The t e r m s  o f  t h e  t r u s t  c o u l d  l i m i t  t h e  k i n d s  o f  i n v e s t m e n t s  

t h e  t r u s t e e s  w e r e  empowered t o  make. 

C o n t r o l  by a n  i n d e p e n d e n t  p u b l i c  agency  or  e x e c u t i v e  * 

branch  d e p a r t m e n t  w o ~ l d  make t h e  nanagement  o f  t h e  p u b l i c  l a n d  

1-evenues rnorc a p.l-rt af t h e  r e g i i l a r  crc;aniz;lki.on c; f  government .  

~ h z  f u n c t i o n s  ~f p l a n ~ i n g  t h e  d i s p a s i t i o r l  of p n h l i c  l a n d s  t h c t  

genpr t i i ed  t h e  r5?\Tc!l!i.l.S , in3 252 ~na.i?;l:e~:ent of t h c  r e v e n u e s  sc 

g e n e r a t e d  would b e  combined, l e a d i n g  t o  some g a i n  i n  m a n a g e r i a l  
. . 

e f f i c i e n c y .  T h i s  method,  however ,  would v e s t  c o n t r o l  o f  a  

s u b s t a n t i a l  p a r t  o f  t h e  p u b l i c  t r e a s u r y  i n  t h e  hands  o f  

o n e  agency ,  p e r h a p s  making a p p o i n t m e n t s  t o  t h a t  agency  more 



s e n s i t i v e  a n d  l e s s  o r i e n t e d  t o  f i n d i n g  t h e  most c a p a b l e  

manage r s .  

A d e v e l o p m e n t  bank  c o u l d  p u t  t h e  p u b l i c  l a n d s  

r e v e n u e s  t o  work i n  t h e  N o r t h e r n  M a r i a n a  I s l a n d s  a n d  assist  

i n  e conomic  deve lopmen t .  A bank c o u l d  b e  r u n  i n  a c c o r d a n c e  

w i t h  e s t a b l i s h e d  b a n k i n g  p r i n c i p l e s  s o  t h a k  t h e  l o a n s  made 

would p r o v i d e  i n t e r e s t  income a n d  t h e  p r i n c i p a l  would  n o t  

b e  d i s s i p a t e d .  Lower rates o f  i n t e r e s t  a n d  f a v o r a b l e  r e p a y -  

men t  t e r m s  c o u l d  b e  made a v a i l a b l e  t o  N o r t h e r n  M a r i a n a s  

r e s i d e n t s  ( o r  c i t i z e n s ) .  T h i s  would  a s s i s t  i n  m a i n t a i n i n g  

loca l  c o n t r o l  o f  t h e  economy a n d  would  h e l p  maximize  l o c a l  

p a r t i c i p a t i o n  i n  t h e  b e n e f i t s  o f  economic  deve lopmen t .  

C o n t r i b u t i o n  t o  t h e  g e n e r a l  r e v e n u e s  h e l d  by t h e  

p u b l i c  t r e a s u r y  v e s t s  c o n t r o l  o f  t h e s e  f u n d s  i n  t h e  l e g i s -  

l a t u r e .  T h i s  may b e  p a r t i c u l a r l y  a p p r o p r i a t e  f o r  a new 

gove rnmen t  t h a t  w i l l  r e q u i r e  s u b s t a n t i a l  amoilnts  o f  c a p i t a l '  

t o  f i n a n c e  economic  d e v e l o p m e n t .  Having  t h e  r e v e n u e s  f rom 

ih~: ~;- ;Sl lc  lar.~s a v s i l a b l e  a t  t h e  o u t s z t  may maxi!nize q r o w t h  

ai-< ., n i i r i i n i ze  2epe i ldence  o n  f o r e i g r !  c s p i t c l .  

Oncc Lhe d ~ l e g ~ a t e s  l r i ak~  t h e  baslc d e c i - i \ > n  a s  i o  

how t h e s e  r e v e n u e s  are t o  be managed,  more d e t a i l e d  p r o v i -  

s i o n s  w i t h  r e s p e c t  t o  th '& s p e c i a l i z e d  me thods  -- a  t r u s t  

f u n d ,  a p u b l i c  l a n d  c o r p o r a t i o n  o r  a  d e v e l o p m e n t  bank  -- c o u l d  

be d r a f t e d .  The  p r a c t i c e  o f  t h e  s t a t e s  is  of l i t t l e  h e l p  



i n  t h i s  c a s e ,  s i n c e  t h e  p r o p o r t i o n  o f  p u b l i c  l a n d s  w i t h i n  

them, and t h u s ,  t h e  r e l a t i v e  amounts o f  money i n  q u e s t i o n ,  

w e r e  s m a l l e r  t h a n  i n  t h e  Commonwealth.. F u r t h e r ,  t h e  

w e s t e r n  s t a t e s  i n  p a r t . i c u l a r  w e r e  o b l i g e d  by t h e  terms 

o f  t h e i r  a d m i s s i o n  t o  t h e  U n i t e d  S t a t e s  t o  u s e  t h e  income 

f o r  c e r t a i n  l a n d s  t o  s u p p o r t  s c h o o l s ,  a  r e s t r i c t i o n  t h e  

Commonwealth d o e s  n o t  f a c e .  
48/ 

C. P r i v a t e  ~ a n d s -  

A b r o a d  r a n g e  o f  mechanisms is a v a i l a b l e  t o  r e g u l a t e  

t h e  e f f e c t  o f  p r i v a t e  l a n d  ownersh ip  on p u b l i c  g o a l s .  

Some o f  t h e  a l t e r n a t i v e s  p r e s e n t e d  below a r e  p h r a s e d  

i n  terms o f  t h e  C o n s t i t u t i o n ' s  r e q u i r i n g  t h e i r  implementa- 

t i o n .  The Convent ion ,  however,  c o u l d  o p t  mere ly  t o  a u t h o r -  

i z e  t h e  l e g i s l a t u r e  t o  a d o p t  t h e s e  approaches .  

1. Eminent domain 

The p r i n c i p a l  d i r e c t  approach  t o  t h e  r e g u l a t i o n  

of  p r i v a t e  l a n d  u s e  .is c o n f e r r i n g  condemnation power upon 

one  oi- more execfitibe branch  a g e n c i e s  o r  depa r tn lzn tc -  T h i s  

power c o n s i z t s  o f  t h e  z u k h o r i t y  t-o kzke  t i t l e  t o ,  Q r  some . 

4 8 /  Land i s  p r i v a t e l y  owned o n i y  on  t h e  i s l a n d s  0 2  ~ a i p a n ,  - 
T i n i a n  and Rota.  Land i s  g e n e r a l l y  n o t  s o l d ,  b u t  P a s s e s  
from one  g e n e r a t i o n  t o  t h e  h e x t  o f  t h e  same f a m i l y .  There  
were o n l y  800 r e c o r d e d  t r a n s f e r s  o f  l a n d  i n  t h e  N o r t h e r n  
Mariana I s l a n d s  from 1948 t o  1974.  T r u s t  T e r r i t o r y  o f  t h e  
P a c i f i c  I s l a n d s ,  P u b l i c  I n f o r m a t i o n  D i v i s i o n ,  BRIEFING 
MATERIALS p. 1 2 2  ( 1 9 7 4 ) .  



4 9 /  - 
lesser interest in, privately owned land. In return, 

the owner must receive fair compensation for his property. 

Should the Convention decide to extend the Comrnon- 

wealth's eminent domain power to the protection of natural 

resources, a wide variety of specific alternatives i.s 

available. These alternatives would vary in the extent to 

which they would impinge upon the private ownership and 

use of land. 

The Convention will be faced with three issues 

concerning eminent domain. First, the delegates must decide 

how broad the grant of eminent domain power will be. Under 

the traditional approach, the Constitution could authorize the 

Northern Marianas government. as an entity to condemn land. 

This would permit any executive branch agency to exercise the 

eminent domain power and would permit maximuin flexibility 

to meet Euture needs of the government. This broad power 

might be quzlified by linitinq the exercise u f  the power 

to ?he fcrt5erance of a "p~lallc purpose." Trs6.itionaI public 

4 A 1 . l  of the state ccjnctii-utic,,r,~ confc:r thc pr?wer ot 
.- 

y-l.>:L:si&:- &-.~a; ::- 

Use of the eminent ,domain mechanism would remove land 
from the tax rolls and ihpose on the Northern Marianas 
government the expenses of maintaining the land it acquires. 
Condemning property and paying its owner a fair price for 
its acquisition, however, may be fairer than restricting 
the uses which the owner is permitted to make of his land 
while paying him nothing. Use restrictions are discussed 
below in 5 I1 (C) (2) . 



purposes  i n c l u d e  t h e  t a k i n g  o f  l a n d  f o r  t h e  c o n s t r u c t i o n  

o f  s c h o o l s ,  h o s p i t a l s  and  highways. By e x t e n d i n g  t h e  d e f i n i -  

t i o n  o f  " p u b l i c  purpose"  t o  i n c l u d e  t h k  p r o t e c t i o n  o r  enhance- 

ment o f  n a t u r a l  r e s o u r c e s ,  t h e  Convent ion  would g r a n t  t h e  

Commonwealth t h e  power t o  u s e  eminen t  domain t o  p r o t e c t  
50/ - 

n a t u r a l  r e s o u r c e s .  

The d e l e g a t e s  may wish  t o  be  more l i m i t i n g  by 

g r a n t i n g  t h e  eminent  domain power o n l y  t o  s p e c i f i e d  a g e n c i e s  

w i t h i n  t h e  e x e c u t i v e  b ranch  whose a c t i v i t i e s  l o g i c a l l y  r e -  

q u i r e  t h a t  power. The M i s s o u r i  c o n s t i t u t i o n  h a s  embraced 

t h i s  t e c h n i q u e ,  and p r o v i d e s ,  f o r  example: 

The [ c o n s e r v a t i o n ]  commission may a c q u i r e  
by . . . eminent  domain . . . a l l  p r o p e r t y  
n e c e s s a r y ,  u s e f u l  o r  c o n v e n i e n t  f o r  i t s  
p u r p o s e s  . . . .51/  - 

50/ An example o f  t h i s  approach  i s  set  o u t  i n  WASH. CONST. - 
a r t .  I ,  5 1 6 ,  p e r m i t t . i n g  t h e  t a k i n g  o f  p r o p e r t y  f o r  p u b l i c  
u 5 e - a n d  a r t .  X X I ,  5 I ,  p r o v i d i n g :  

The use o f  t h e  w a t e r s  o f  t h i s  s t a t z  f o r  
i r r i g a t i o n ,  r i in ing  and m a n u f a c t ~ r i n c  pu r -  
poses shzll be deemed a p.&lic usz. 

The d e i e q a t z s  may disc)  o ~ t  i-n 032 ~ e c t i o n  of tile Con- 
s t i t u t i o n  n o t  o n l y  Lo  d e c l a r z  ?. 12ze p u b l i c  b u t  a l s o  t o  pr,- 
vlze t.>ac t h e  p.3:?r ,.-,z ?:2iyler:i: c~c:t~i;s.~ i-, ~ 3 ~ ; ~  b.1 -. s-- -.,cr~< ~e.5.  
accompl i sh  t h a t  use. The N e w  J e r s e y  c o n s t i t u t i o n  p r o v i d e s ,  
f o r  example,  t h a t  

The c l e a r a n c e ,  r e p l a n n i n g ,  development  
o r  redevelopment  of  b l i g h t e d  a r e a s  s h a l l  
be  a  p u b l i c  purpose  and p u b l i c  u s e ,  f o r  
which p r i v a t e  p r o p e r t y  may be t a k e n  o r  
a c q u i r e d .  

N.J. CONST. a r t .  V I I I ,  S 111, 11 1. 

51/ MO. CONST. a r t .  I V ,  ,§ 4 1 .  - 



A n o t h e r  a l t e r n a t i v e  would expand  t h e  e m i n e n t  

domain power beyond t h e  government  a n d  p e r m i t  p r i v a t e  

i n d i v i d u a l s  and  o r g a n i z a t i o n s  t o  condemn l a n d  f o r  s p e c i f i c  

p u r p o s e s .  The d r a f t s m e n  o f  t h e  Wyoming c o n s t i t u t i o n  a d o p t e d  

s u c h  a n  a p p r o a c h :  

Eminent  domain.  -- P r i v a t e  p r o p e r t y  
s h a l l  n o t  b e  t a k e n  f o r  p r i v a t e  u s e  u n l e s s  
by c o n s e n t  o f  t h e  owner ,  e x c e p t  f o r  p r i v a t e  
ways o f  n e c e s s i t y ,  and  f o r  r e s e r v o i r s ,  
d r a i n s ,  f l u m e s  o r  d i t c h e s  o n  o r  a c r o s s  t h e  
l a n d s  o f  o t h e r s  f o r  a g r i c u l t u r a l ,  m i n i n g ,  
m i l l i n g ,  d o m e s t i c  o r  s a n i t a r y  p u r p o s e s ,  
n o r  i n  any  c a s e  w i t h o u t  due  compensa t ion .52 /  - 

Second ,  t h e  C o n v e n t i o n  mus t  r e s o l v e  w h e t h e r  t o  

l i m i t  t h e  i n t e r e s t  which  c a n  b e  t a k e n  by e m i n e n t  domain.  

The d e l e g a t e s  may impose  no  l i m i t a t i o n .  T h i s  would p e r m i t  

t h e  a c q u i s i t i o n  o f  t i t l e  t o  real  p r o p e r t y  t h r o u g h  condemna- 

t i o n ,  g i v i n g  o u t r i g h t  o w n e r s h i p  t o  t h e  government ,  a s  w e l l  

as making a v a i l a b l e  t h e  o p t i o n  o f  t a k i n g  a l e a s e h o l d  i n t e r e s t ,  . 
a n  e a s e m e n t  o r  a u s e .  

I f  t h e  d e l e g a t e s  d e s i r e  t o  c o n f e r  a  l im.Lted p o x e r  

~f c o c d e n ~ a t i a n ,  they may p r o v i d e  t h a t  t h e  condemnor ndy 

52/ WYO. COPJST. a r t .  I, 5 32. T h e r e  i s  a  s imi lar  p r o v i s i o n  - 
i n  WASH. CONST. a r t .  I ,  '§ 16 .  



5 3/ - 
o b t a i n  o n l y  a l e a s e h o l d  i n t e r e s t  i n  l a n d s .  T h i s  a p p r o a c h  

would empower t h e  condemnor t o  u s e  t h e s e  l a n d s  upon payment 

t o  t h e  owners  o f  f a i r  r e n t a l  p r i c e s .  Ano the r  p o s s i b i l i t y  

would b e  t o  a u t h o r i z e  o n l y  t h e  t a k i n g  o f  a n  easemen t .  Such 

an  easemen t  would p r e v e n t  a  l andowner  from u s i n g  h i s  

p r o p e r t y  i n  a  way t h a t  d e t r a c t s  f rom t h e  p l e a s u r e  o f  o t h e r s ,  

b u t  woula  o t h e r w i s e  l e a v e  o w n e r s h i p  o f  t h e  p r o p e r t y  

u n d i s t u r b e d .  Easements  a r e  o f t e n  u s e d  t o  p r e s e r v e  s c e n i c  

p l a c e s  o r  t o  p r o v i d e  a c c e s s  t o  p u b l i c  b e a c h e s  t h r o u g h  

p r i v a t e l y  owned p r o p e r t y .  Easements  c a n  a l s o  b e  u s e d  f o r  

l a n d  u s e  p l a n n i n g  p u r p o s e s  t o  m a i n t a i n  open  s p a c e s ,  

a g r i c u l t u r a l  u s e s  o r  o t h e r  d e s i r a b l e  f e a t u r e s .  

R a t h e r  t h a n  l i m i t i n g  t h e  i n t e r e s t s  t h a t  may b e  

a c q u i r e d  by condemna t ion ,  t h e  Conven t ion  may p e r m i t  a  

condemnor t o  choose  w h e t h e r  t o  t a k e  t i t l e ,  a  l e a s e h o l d  o r  

a n  easemen t .  T h i s  would c r e a t e  g r e a t  f l e x i b i l i t y :  t h e  con- 

demnor c o u l d  select  t h e  means t h a t  would l e a s t  d i s r u p t  t h e  

landowner  ' s en joymen t  05 t h e  p r o p e r t y  w h i l e  ~ e r m i t t i  nq the 

p u r p o s e  o f  t h e  c c n d e m c a t l c ~ n  t~ b e  achieved.  

[ P l r i v a t e  p r o p e r t y  s h a l l  n o t  b e  t a k e n  
o r  damaged f o r  p u b l i c  u s e  w i t h o u t  j u s t  
compensa t ion .  Such compensa t ion  s h a l l  b e  
a s c e r t a i n e d  by a  j u r y  o r  b o a r d  o f  commiss ione r s  
o f  n o t  less t h a n  t h r e e  f r e e h o l d e r s ,  i n  such  
manner a s  may b e  p r o v i d e d  by l aw ,  and  
u n t i l  t h e  same s h a l l  b e  p a i d  t o  t h e  
owner ,  o r  i n t o  c o u r t  f o r  t h e  owner ,  t h e  
p r o p e r t y  s h a l l  n o t  b e  d i s t u r b e d  o r  t h e  
p r o p r i e t a r y  r i g h t s  o f  t h e  owner t h e r e i n  
d i v e s t e d .  The f e e  o f  l a n d  t a k e n  f o r  r a i l -  
r o a d  p u r p o s e s  w i t h o u t  c o n s e n t  o f  t h e  owner 
s u b j e c t  t o  t h e  u s e  f o r  which  i t  i s  t a k e n .  

MO. CONST. a r t ,  I ,  5 26  ( emphas i s  a d d e d ) ,  



T h i r d ,  t h e  Conven t ion  w i l l  c o n f r o n t  t h e  problem 

o f  p r o t e c t i n g  landowners  f rom t h e  c a p r i c i o u s  e x e r c i s e  o f  

t h e  a u t h o r i t y  o f  eminen t  domain. ~ e c a u s e  l a n d  i s  s o  

i m p o r t a n t ,  t h e  Conven t ion  may want  t o  l i m i t  t h e  eminent  

domain power by p r o v i d i n g  p r o c e d u r a l  s a f e g u a r d s  p r o t e c t i n g  
5 4 /  - 

t h o s e  whose p r o p e r t y  i s  t a k e n .  The condemnor may be 

r e q u i r e d  t o  make a showing t h a t  a c q u i s i t i o n  o f  t h e  n e c e s s a r y  

l a n d  by v o l u n t a r y  means i s  n o t  p o s s i b l e  and t h a t  t h e  n a t u r a l  

r e s o u r c e s  t o  b e  p r o t e c t e d  by t h e  t a k i n g  may b e  c o n s e r v e d  by 

no o t h e r  r e a s o n a b l e  means. I f  a l e a s e h o l d  i n t e r e s t  i s  t a k e n  

a g a i n s t  t h e  w i s h e s  o f  t h e  landowner ,  t h e  landowner  s h o u l d  

have  t h e  r i g h t  o f  t h e  r e t u r n  o f  t h e  r e n t e d  l a n d  i f ,  p r i o r  

t o  t h e  e x p i r a t i o n  o f  t h e  l e a s e  t e r m ,  t h e  p r o p e r t y  i s  n o t  

u sed  a p p r o p r i a t e l y .  

2 .  U s e  r e s t r i c t i o n s  o r  zon ing  
-~ 

Zoning i s  a n o t h e r  d i rec t  method o f  r e g u l a t i n g  . 
p r i v a t e .  l a n d s .  T r a d i t i o n a l  p o l i c i e s  i n v o l v e  s e p a r a t i n g  an 

a r e a  i n t o  zofizs. The u s e  of l a n d  i n  e a c h  zone i s  t h e n  

s u b j e c t 2 d  Lo r e s t r i c t i o n s .  F o r  example,  a n l y  r e s i d e n c e s  

i~t lgi l t  k:2 p e ? - i ~ i t t - s 2  i n  z!?e zone,  w i t h  co-me::ci2.l. s t r u c t u r e s  

such  as s t o r e s  alloweci i n  ar ivt i ler  r e g i o n  and  i n d u s t r i a l  

o p e r a t i o n s ,  s u c h  as f a c t b r i e s ,  i n  a t h i r d .  F u r t h e r  r e g u l a -  

t i o n s  c o u l d  b e  imposed i n  e a c h  zone: minimum o r  maximum l o t  

5 4 /  S i n c e  s o  much l a n d  i s  a v a i l a b l e  f o r  p u b l i c  p u r p o s e ,  
G w e v e r ,  it i s  n o t  l i k e l y  t h a t  t h e  Commonwealth w o u d  need 
t o  make e x t e n s i v e  u s e  o f  t h e  e m i n e n t  domain power. . 



s i z e s  may be  s p e c i f i e d  f o r  r e s i d e n t i a l  communit ies ;  h e i g h t  

l i m i t a t i o n s  may be  imposed on  commerc ia l  b u i l d i n g s ;  and 
55/ - 

t h e  t y p e s  o f  p e r m i s s i b l e  i n d u s t r i e s  co&ld  be p r e s c r i b e d .  

I n  a d d i t i o n ,  zon ing  c o u l d  be u s e d  t o  p r e s e r v e  open s p a c e ,  

such  a s  c o a s t a l  a r e a s .  C a l i f o r n i a  c u r r e n t l y  u s e s  t h i s  
56/ - 

approach .  The b u l k  o f  s t a t e  z o n i n g  r u l e s  are i s s u e d  

by s t a t e  a g e n c i e s  a c t i n g  unde r  t h e  g e n e r a l i z e d  p o l i c e  power 

o f  t h e  s t a t e  t o  impose r e g u l a t i o n s  w i t h  r e s p e c t  t o  p u b l i c  

h e a l t h  and  s a f e t y .  

Three  a p p r o a c h e s  t o  zon ing  a r e  open  t o  t h e  

Convent ion .  F i r s t ,  t h e  d e l e g a t e s  may d e c i d e  n o t  t o  p r o v i d e  

f o r  zon ing  i n  t h e  C o n s t i t u t i o n .  The e f f e c t  o f  t h i s  c h o i c e  

would b e  t o  p e r m i t  t h e  l e g i s l a t u r e  i t s e l f  t o  e x e r c i s e  t h e  

power t o  zone o r  t o  empower e i t h e r  t h e  e x e c u t i v e  b ranch  o f  t h e  

Commonwealth government  o r  l o c a l  government  t o  zone. The 

l e g i s l a t u r e  w i l l  have  t h e  i n h e r e n t  a u t h o r i t y  t o  p a s s  m e a s u r e s  

t o  promote " t h e  p u b l i c  h e a l t h ,  s a f e t y ,  n o r a l s  o r  g e n e r a l  
57/ - 

w ~ l f z r e "  o f  i h e  N o r i h e ~ - n  Mar i anas  p e o p l e .  Since r e a s o n -  

a b l e  and  n o n a r b i t r a r y  z c n i n g  laws f a l l  w i t h i n  t h a t  c a t e g o r y  

35/ 13. 6 r a n k l l n ,  D. F a l k  A .  L e v i i ~ ,  I N - Z O N I N G :  A - 
G U I D E  FOR POLICY-MAKERS ON EXCLUSIONARY LAND USE PROGRAMS 
pp. 25-26 ( 1 9 7 4 ) .  

56/ The C o s t  o f  C o a s t a l  Zoning,  BUSINESS WEEK p. 71 (May 3 ,  - - 
1 9 7 6 ) .  

57/ V i l l a g e  o f  E u c l i d  v .  Ambler R e a l t y  Co.,  272 U.S. 365, - 
395 ( 1 9 2 6 ) .  
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o f  l e g i s l a t i o n ,  no c o n s t i t u t i o n a l  mandate  i s  n e c e s s a r y  

f o r  t h e  i m p o s i t i o n  o f  u s e  r e s t r i c t i o n s .  A s  a  r e s u l t ,  most 

s t a te  c o n s t i t u t i o n s  do n o t  s p e c i f i c a l l y  d i s c u s s  zon ing .  

Second,  t h e  C o n s t i t u t i o n  may e x p l i c i t l y  a u t h o r i z e  

t h e  l e g i s l a t u r e  t o  r e s t r i c t  l a n d  u s e .  A v a r i a n t  o f  t h i s  

approach  i s  c o n s t i t u t i o n a l l y  a u t h o r i z i n g  t h e  l e g i s l a t u r e  
. . 

t o  empower l o c a l  governments  t o  p romulga te  zoning  r e g u l a -  

t i o n s .  New J e r s e y ' s  c o n s t i t u t i o n  i s  i l l u s t r a t i v e :  

The L e g i s l a t u r e  may e n a c t  g e n e r a l  l aws  
under  which m u n i c i p a l i t i e s ,  o t h e r  t h a n  
c o u n t i e s ,  may a d o p t  zoning  o r d i n a n c e s  l i m i t -  
i n g  and  r e s t r i c t i n g  t o  s p e c i f i e d  d i s t r i c t s  
and  r e g u l a t i n g  t h e r e i n ,  b u i l d i n g s  and s t r u c -  
t u r e s ,  a c c o r d i n g  t o  t h e i r  c o n s t r u c t i o n ,  and  
t h e  n a t u r e  and e x t e n t  o f  t h e i r  u s e ,  and t h e  
n a t u r e  and  e x t e n t  o f  t h e  u s e s  o f  l a n d ,  and t h e  
e x e r c i s e  o f  such  a u t h o r i t y  s h a l l  be  deemed t o  
be w i t h i n  t h e  p o l i c e  power o f  t h e  S t a t e .  
Such l a w s  s h a l l  be  s u b j e c t  t o  r e p e a l  o r  a l -  
t e r a t i o n  by t h e  L e g i s l a t u r e . 5 9 /  - 

58/ I d .  - - 
59/ N.C. CGNST. a r t .  I V ,  S, V I ,  11 2 .  Another  such  p r o v i s i o n  
7 

1s GP-. CCNST. a r t .  XV, 5 11, jj 3;  which p r e v i d e s :  

LTIhe govel- i i ins  a u t h o r i t y  of e a c h  
col2r:ty i s  nmpowered t o  z n z c t  f o r  x ? l n c a r -  
pori-:ted a r c a s  ~ f  t h e  cr~rznty 3 p p r c p r i a . t e  
plarmni n g  c3nd zoz ].rig ordinal-:ccs f o r  pub l ic 
;:.?.fr21_y, ki2Lor-c h c a i f b  ; b-jsLiA&ss,  res i -  
d e n t i a l ,  and  r e c r e a t i o n a l  purposes . .  Such 
g o v e r n i n g  a u t h o r i t y  i s  h e r e b y  a u t h o r i z e d  
t o  e s t a b l i s h  p l a n n i n g  and  zon ing  commissions 
s e p a r a t e l y  or  i n  c o n j u n c t i o n  w i t h ,  any com- 
b i n a t i o n  o f  o t h e r  c o u n t i e s  and  m u n i c i p a l i t i e s  
o f  t h i s  s t a t e  and  a d j o i n i n g  s t a t e s .  The 
G e n e r a l  Assembly i s  he reby  a u t h o r i z e d  t o  
p r o v i d e  by l a w  f o r  such  j o i n t  p l a n n i n g  and  
zon ing  commissions and p r o v i d e  t h e  powers 
and  d u t i e s  t h e r e o f .  Such g o v e r n i n g  a u t h d s i t y  
i s  he reby  a u t h o r i z e d  t o  p a r t i c i p a t e  i n  t h e  
c o s t s  o f  s u c h  p l a n n i n g  commission. 



F i n a l l y ,  t h e  Convent ion  c o u l d  r e q u i r e  t h e  l e g i s l a -  

t u r e  t o  d i v i d e  N o r t h e r n  M a r i a n a s '  l a n d  i n t o  z o n e s ,  and  t o  

s p e c i f y  t h e  u s e s  o f  t h e  l a n d  i n  e a c h  .zdne.  R e f l e c t i n g  

t h e  i n f l e x i b i l i t y  o f  t h i s  a p p r o a c h ,  no s t a t e  c o n s t i t u t i o n  

d i r e c t s  t h e  l e g i s l a t u r e  t o  zone.  

. U s e  r e s t r i c t i o n s  a r e  a  s t r a i g h t f o r w a r d  way t o  

e n s u r e  t h a t  p r i v a t e  l a n d s  w i l l  b e  u t i l i z e d  f o r  p u r p o s e s  
60 /  - 

deemed i n  t h e  p u b l i c  i n t e r e s t .  Such r e s t r i c t i o n s  may b e  

a p p l i e d  s o  a s  t o  f u r t h e r  deve lopment  a s  w e l l  a s  c o n s e r v a -  

t i o n .  But  t h e s e  r e s t r i c t i o n s  have a n  economic c o s t .  The 

government  w i l l  l o s e  t a x  r e v e n u e s  b e c a u s e  t o  t h e  e x t e n t  

t h e  p o t e n t i a l  o f  l a n d  f o r  e c o n o m i c a l l y  p r o f i t a b l e  u t i l i z a -  

' t i o n  i s  d e c r e a s e d ,  i t s  v a l u e  a n d  hence  t h e  r e a l  e s t a t e  t a x e s  

b a s e d  upon t h a t  v a l u e  a r e  d i m i n i s h e d .  S i m i l a r l y ,  owners  

o f  r e g u l a t e d  l a n d  r e c e i v e  less p r o f i t  f rom t h e i r  p r o p e r t i e s  

t h a n  i f  t h e y  were a b l e  t o  p u t  t h e  l a n d  t o  i t s  most  f i n a n c i a l l y  

r e w a r d i n g  u s e s ,  and  t h e y  pay less t a x e s  on t h o s e  p r o f i t s .  

GO,:' T f  a z o n i n g  power Is i n u l c G e 2  i n  t h e  C o n s t i t u t i o n ,  - 
::c:sji-ie::ci:i3ri sho-.?ls 122 c ~ ~ r e r ;  t r ~  .;i,._-c*f-!i?lq the ~ 1 2 ~ ;  t c  
which l a n d  may be  l i r r i i t ed .  p o s s i b l e  u s e s  i n c l u d e  resi- 
d e n t i a l  e n c l a v e s ,  a g r i c u l t u r e ,  f o r e s t r y ,  undeve loped  
c o a s t l a n d ,  and deve lopment  ' f o r  s u c h  p u r p o s e s  a s  t o u r i s m  
o r  i n d u s t r y .  I f  t h e  C o n s t i t u t i o n  d o e s  n o t  i n c l u d e  t h i s  
s a f e g u a r d ,  t h o s e  w i t h  t h e  a u t h o r i t y  t o  impose restr ic-  
t i o n s  may d e f i n e  p e r m i s s i b l e  u s e s  f r i v o l o u s l y .  



3. Tax b e n e f i t s  

The N o r t h e r n  Mar i anas  t a x  s y s t e m  may b e  d e s i g n e d  

t o  s t i m u l a t e  u s e s  o f  p r i v a t e  l a n d - t h a t  a r e  c o m p a t i b l e  w i t h  

t h e  c o n s e r v a t i o n  and  sound development  o f  n a t u r a l  r e s o u r c e s .  

Under t h e  " u s e - v a l u e "  method o f  a s s e s s i n g  t h e  v a l u e  o f  r e a l  

p r o p e r t y ,  a  l a n d o w n e r ' s  r e a l  e s t a t e  t a x e s  a r e  r educed  i f  he  

l i m i t s  t h e  u t i l i z a t i o n  o f  h i s  l a n d  t o  c e r t a i n  s p e c i f i e d  
61/ - 

a c t i v i t i e s .  These s p e c i f i c  u s e s  may b e  l i s t e d  i n  t h e  

C o n s t i t u t i o n  o r  l e f t  t o  t h e  l e g i s l a t u r e  t o  d e l i n e a t e .  

The amount o f  t h e  r e d u c t i o n  s h o u l d  be l e f t  t o  t h e  l e g i s l a -  

t u r e  i n  o r d e r  t o  m a i n t a i n  f l e x i b i l i t y  i n  t h e  f u t u r e  and keep  

t h e  C o n s t i t u t i o n  f r e e  o f  u n n e c e s s a r y  d e t a i l .  

The re  a r e  t h r e e  p r i n c i p a l  methods o f  " u s e - v a l u e "  

a s s e s s m e n t .  The f i r s t ,  or " p r e f e r e n t i a l  a s s e s s m e n t , "  approach  

e n t a i l s  a  l a n d o w n e r ' s  p e t i t i o n i n g  t h e  t a x  a s s e s s o r  f o r  r e d u c e d  

61/ Twerl iy-eight  s t a t e s  employ u s e - v a l u e  a s s e s s m e n t s  f o r  - 
a g r i c u l t u r a l  o r  open s p a c e  l a n d s .  Such a s s e s s m e n t s  a r e  
p u r s u a i ~ l  e i t h e r  t o  s t a t c t o r y  or  c o n s t i t f i t j . ~ i l ~ :  p r o v i s i o n s ,  
- W. Vli.  COXST. a r t .  VI, 53: 

r:7hg T --: - 
-I ~ ~ , ~ ; l a + u r e  may by g e n e r a l  law 

d e f i . ~ ?  3r.d c l a s s i i y  foi-c-st l zn i i s  and  pro-  ... r 
T -  - :.c-oi-;;.c.,.~i! 533 5v i'znt..i.dcr bei-w~e;l  
t h e  S t a t e  and  t h e  owne; i n  t h e  p l a n t i n g ,  
p r o t e c t i o n ,  and h a r v e s t i n g  t h e r e o f .  F o r e s t  
l a n d s  embraced i n  any  s u c h  c o n t r a c t  may be  
exempted from a l l  t a x a t i o n  o r  b e  t a x e d  i n  
such  manner ,  i n c l u d i n g  t h e  i m p o s i t i o n  o f  a  
s e v e r a n c e  t a x  o r  c h a r g e  a s  trees a r e  h a r -  
v e s t e d ,  a s  t h e  L e g i s l a t u r e  may from t i m e  
t o  t i m e  p r o v i d e .  



t a x a t i o n  o n  t h e  g r o u n d  t h a t  t h e  l a n d o w n e r ' s  p r o p e r t y  i s  

b e i n g  u s e d  f o r  a f a v o r e d  p u r p o s e .  S h o u l d  t h e  owner c o n v e r t  

t h e  l a n d  t o  a n o n - f a v o r e d  u s e ,  t h e  t a x i s  o n  t h e  l a n d  r e t u r n  

t o  t h e i r  no rma l  l e v e l  w i t h o u t  a n y  o t h e r  p e n a l t y .  

Under  a " d e f e r r e d  t a x a t i o n "  p rog ram,  t h e  l andowner  
6 2 /  - 

i s  s u b j e c t  t o  " r ecoupmen t . "  I f  t h e  l andowner  b e n e f i t s  

6 2 /  The N e w  J e r s e y  c o n s t i t u t i o n  c o n t a i n s  l a n g u a g e  i l l u s t r a -  - 
t i v e  o f  p r o v i s i o n s  e s t a b l i s h i n g  " d e f e r r e d  t a x a t i o n "  p rog rams :  

The L e g i s l a t u r e  s h a l l  e n a c t  l a w s  t o  p r o v i d e  
t h a t  t h e  v a l u e  o f  l a n d ,  n o t  less t h a n  5 a c r e s  i n  
a r e a ,  which  i s  d e t e r m i n e d  by t h e  a s s e s s i n g  o f f i c e r  
o f  t h e  t a x i n g  j u r i s d i c t i o n  t o  b e  a c t i v e l y  d e v o t e d  
t o  a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  u s e  a n d  t o  have  
been so d e v o t e d  f o r  a t  l e a s t  t h e  2 s u c c e s s i v e  y e a r s  
i m m e d i a t e l y  p r e c e d i n g  t h e  t a x  y e a r  i n  i s s u e ,  s h a l l ,  
f o r  l o c a l  t a x  p u r p o s e s ,  o n  a p p l i c a t i o n  o f  t h e  owner ,  
b e  t h a t  v a l u e  which  such  l a n d  h a s  f o r  a g r i c u l t u r a l  
o r  h o r t i c u l t u r a l  u s e .  

Any s u c h  l a w s  s h a l l  p r o v i d e  t h a t  when l a n d  
which  h a s  b e e n  v a l u e d  i n  t h i s  manner  f o r  l o c a l  t a x  
p u r p o s e s  i s  a p p l i e d  t o  a use o t h e r  t h a n  f o r  a g r i -  
c u l t u r e  or h o r t i c u l t u r e  i t  s h a l l  be s u b j e c t e d  t o  
a d d i t i o n a l  t a x e s  i n  a n  amount e q u a l  t o  t h e  d i f f e r -  
ence, i f  a n y ,  be tween  t h e  taxes p a i d  o r  p a y a b l e  o n  
t h e  b a s i s  o E  t h ?  v a l u a t i o n  a n d  i h e  a s s e s s m e n t  
ailthor5.zed Iiercur.dei-' and  t h l  taxes  t h a t  would have  
been p z i d  o r  ~ z y z b l e  had tk.e I s n d  beer. v ~ l l i e d  a n d  
a s s e z s e d  a s  o t h e r v d i s e  p i r ~ v l c i e d  lr. t l i i s  C o n s t i t u t i o n ,  
i? t h s  cur r2nt  y e a r  and in 5 u ~ i - i  of t .hs t ax  y e a r s  

- .  . . : : i , nc:. i Q c.r.=+sr sf 2 PSC::~! 

y e a r s  i n  which t h e  l a n d  w a s  v a l u e d  as  h e r e i n  
a u t h o r i z e d .  

Such  l a w s  s h a l l  a l s o  p r o v i d e  f o r  t h e  e q u a l i -  
z a t i o n  o f  a s s e s s m e n t s  o f  l a n d  v a l u e d  i n  a c c o r d a n c e  
w i t h  t h e  p r o v i s i o n s  h e r e o f  a n d  f o r  t h e  a s s e s s m e n t  
a n d  c o l l e c t i o n  of a n y  a d d i t i o n a l  t a x e s  l e v i e d  t h e r e -  
upon a n d  s h a l l  i n c l u d e  s u c h  o t h e r  p r o v i s i o n s  as s h a l l  
b e  n e c e s s a r y  t o  c a r r y  o u t  t h e  p r o v i s i o n s  o f  t h i s  
amendment. 

CONST. a r t .  V I I I ,  § I ,  11 l ( b 1 .  



f rom r e d u c e d  t a x a t i o n  b u t  t h e n  changes  t h e  u s e  o f  t h e  

p r o p e r t y  t o  a  n o n - s p e c i f i e d  p u r p o s e ,  h e  must  r e p a y  w i t h  

i n t e r e s t  t h e  amount o f  t h e  r e d u c t i o n  i n  e a c h  o f  a  p r e -  

s c r i b e d  number o f  y e a r s .  The l e n g t h  o f  t h i s  recoupment  

p e r i o d  r a n g e s  from two y e a r s  i n  A l a s k a  t o  t h e  f u l l  p e r i o d  
6 3/ - 

d u r i n g  which t a x e s  were r e d u c e d  i n  Hawaii .  

The t h i r d  method o f  "use -va lue"  a s s e s s m e n t  i s  t h e  
64/ - 

" r e s t r i c t e d  use"  approach .  Under t h i s  approach ,  l a n d  

must  b e  s u b j e c t e d  t o  a  l e g a l l y  b i n d i n g  u s e  r e s t r i c t i o n  

b e f o r e  i t s  owner may b e n e f i t  from a  r e d u c t i o n  i n  t a x e s .  

Land r e g u l a t e d  by zon ing  l i m i t a t i o n s  d e s i g n e d  t o  f o s t e r  

c o n s e r v a t i o n  would q u a l i f y  f o r  r educed  t a x e s .  So would l a n d  

f o r  which u s e s  have  been  l i m i t e d  t o  f a v o r e d  p u r p o s e s  by 

ag reemen t  between t h e  owner and  t h e  government .  I f  t h e  

r e s t r i c t i o n  i s  v i o l a t e d ,  t h e  landowner  may be  s u b j e c t e d  t o  

a  p e n a l t y  o r  t o  recoupment  o f  t h e  amount o f  r educed  t a x e s  , 
65/ - 

f o r  a g i v e n  p e r i o d .  

53/ S t a c f o r d  Env i ronmen ta l  Law S o c i e t y ,  TRE PROPERTY TAX 
m~ OPEN S?Ar:E P=SERVATICN I N  CALIFORNIA: A STUDY OF TYE 
WILLI?aMSON ACT ~ p -  1-15-16 ( 1 ~ 5 4 )  

6 : :  C a l i f o r n i a  errAraced t n e  " r e s t r i c t e d  u s e "  approach  i n  - 
a  s t a t u t e  p o p u l a r l y  known a s  t h e  Wi l l i amson  A c t .  Id. 
p.  116.  

65/ The Convent ion  s h o u l d  p e r m i t  t h e  l e g i s l a t u r e  t h e  - 
f l e x i b i l i t y  t o  d e t e r m i n e  t h e  s a n c t i o n  o r  s a n c t i o n s  imposed 
f o r  b r e a c h  o f  t h e  r e s t r i c t i o n .  T h i s  would a l l o w  t h e  p e n a l t y  
t o  b e  changed a s  t h e  c o n s e r v a t i o n  program o f  t h e  N o r t h e r n  
Mar i anas  e v o l v e s .  



- 50  - 

D. M a r i n e  R e s o u r c e s  

T h i s  s e c t i o n  d i s c u s s e s  p o s s i b l e  c o n s t i t u t i o n a l  

t r e a t m e n t  o f  m a r i n e  f i s h e r i e s  a n d  m i n e r a l  r e s o u r c e s .  

1. F i s h e r i e s  

The  s t a t e s  h a v e  t h e  p o w e r  t o  r e g u l a t e  f i s h e r i e s  
66/  - 

w i t h i n  t e r r i t o r i a l  waters .  S i n c e  t h i s  power  i s  a n  

a s p e c t  o f  t h e  p o l i c e  p o w e r ,  it w o u l d  be w i t h i n  t h e  p o w e r s  

o f  t h e  Commonwealth. 

T h e  more d i f f i c u l t  q u e s t i o n  c o n c e r n s  f i s h e r i e s  

l y i n g  w i t h i n  t h e  2 0 0 - m i l e  " e x c l u s i v e  e c o n o m i c  z o n e "  t o  b e  - 

6 7 /  - 
c r e a t e d  by t h e  Law o f  t h e  S e a  C o n v e n t i o n .  The  U n i t e d  

S t a t e s  w i l l  h a v e  t h e  a u t h o r i t y ,  u n d e r  t h e  C o n v e n t i o n ,  t o  
68/  - 

. r e g u l a t e  f i s h i n g  i n  t h e  z o n e .  C u r r e n t l y ,  t h e r e  i s  n o  

e x a c t  e q u i v a l e n t  t o  t h e  e x c l u s i v e  e c o n o m i c  z o n e  i n  A m e r i c a n  

l a w .  The  U n i t e d  S t a t e s ,  h o w e v e r ,  - h a s  t a k e n  j u r i s d i c t i o n  

56,' M a n c h e s t e r  v .  M a s s a c h u s e t t s ,  1 3 9  U.S. 2 4 0  ( 1 8 9 1 ) .  - 
C u r r e n t l y  ,' t h e  U n i t c d  S t a t e s  c z j . m s  a s  t e r r i t o r i a l  waters 
t h a t  p o r t i o n  of t h =  s ea  w i i ~ h i n  t h r e e  miles of i t s  c o a s t .  
Set. U n i t ~ d  States -,J. .".lainel 42i7 Y . S .  515 ( 1 3 7 5 ) .  T h e  .- -. . --- 
U . S .  goverr :mont  s w n s  th? l a n d s  a n d  m i x e r - a l s  benedt:?  
t.hc t o r r i t c r l s l  w a t e r s ,  U n i t e d  S t s t ~ s  v. C a l i f o r n i a ,  332  -- ---- 
- 5 .  1 3  i 1 9 4 7 j .  Lil t  h a s  t u r n e d  t h i s  l a n d  ever t o  t'le 

67/ P r o p o s e d  Law of t h e  S e a  C o n v e n t i o n  p t .  2 ,  art. 4 4 .  - 

68/  I d .  - - 



6 9 /  - 
o v e r  t h e  submerged l a n d s  o f  t h e  O u t e r  C o n t i n e n t a l  S h e l f .  

Excep t  w i t h  r e g a r d  t o  m i n e r a l  l e a s e s ,  which are f e d e r a l l y  

r e g u l a t e d ,  t h e  l a w  o f  t h e  s t a t e s  a d j a c e n t  t o  t h e  p a r t i c u l a r  

p o r t i o n s  o f  t h e  s h e l f  i s  a d o p t e d  a s  f e d e r a l  law f o r  t h o s e  

areas,  b u t  no l e v e l  o f  American government e x e r c i s e s  
70/ - 

a u t h o r i t y  o v e r  t h e  waters above t h i s  l a n d .  The s t a t e s  
7  11 - 

have  no i n h e r e n t  a u t h o r i t y  o v e r  t h i s  a r e a .  - I f  Congress ,  

however,  d e c i d e s  t o  r e g u l a t e  t h e  w a t e r s  o f  t h e  zone i n  

t h e  same way it  r e g u l a t e s  t h e  l a n d  o f  t h e  o u t e r  s h e l f ,  s t a t e  

law w i l l  be  a p p l i e d .  

If i t  w e r e  t o  f o l l o w  t h e  same p r o c e d u r e ,  

N o r t h e r n  Mar ianas  l aw would r e g u l a t e  t h e  Nor the rn  

M a r i a n a s '  f i s h e r i e s  i n  t h e  e x c l u s i v e  economic zone.  The 

powers ,  i f  any ,  o f  s e l f - g o v e r n i n g  j u r i s d i c t i o n s  o t h e r  t h a n  

s t a tes  are n o t  i n d i c a t e d  under  c u r r e n t  s t a t u t e s ,  making t h e  

s i t u a t i o n  d i f f i c u l t  t o  a n a l y z e .  The Supreme Zourk,  howevez, 

b a s e d  i t s  d e t e r m i n a l i c n  t h a t  t h e  Uni t ed  S i a t e s  had t h e  

r i g h t  a s  & g a i n s t  t h ?  s ta tes  t o  c o n t r c l  su2~: rged  l a n d s  

b e n e a t h  t e r ~ i t e r i a i  w a t e r s  and  b e l c n g i n q  t o  t h e  G l l t e r  C o n t i -  

n e n t a l  .%.elf on  t h e  f e d e r a l  govcrninent ' s  r e s p o n s i b i l i t y  Cor 
? 2 i  - -- 

d e f e n s e  and f o r e i g n  a f f a i r s .  The Uni t ed  S t a t e s  g ~ v e r n ~ e n t  

69 /  43 U.S.C. § 1333 ( 1 9 7 0 ) .  - 
70/ 43 U.S.C. S 1 3 3 2 ( b )  ( 1 9 7 0 ) .  - 
71,' Un i t ed  S t a t e s  v .  Maine, 420 U.S. 515 ( 1 9 7 5 ) .  - 

4 

72/ Un i t ed  S t a t e s  v .  C a l i f o r n i a ,  332 U . S .  19 ( 1 9 4 7 ) ;  Un i t ed  - 
S t a t e s  v. Maine, 4 2 0  U.S. 515 ( 1 9 7 5 ) .  



7 3 /  - 
e n j o y s  t h e  same powers  w i t h  r e g a r d  t o  t h e  Commonwealth, 

and may t h e r e f o r e  have  e q u i v a l e n t  a u t h o r i t y  o v e r  t h e  e q u i v -  

a l e n t  a r e a s  a d j a c e n t  t o  t h e  ~ommonwea l th .  Whether  i t  w i l l  

t r e a t  t h e  Commonwealth a s  i t  would a  s t a t e  i s  s i m p l y  n o t  

c l e a r ,  e v e n  a s suming  t h a t  p r e d i c t i o n  i s  p o s s i b l e  r e g a r d i n g  

t h e  t r e a t m e n t  t h e  s t a t e s  w i l l  r e c e i v e .  

The l e g i s l a t u r e  w i l l  b e  a b l e  t o  e x e r c i s e ,  a s  

p a r t  o f  i t s  p o l i c e  power,  w h a t e v e r  a u t h o r i t y  t h e  Commonwealth, 

may have  o v e r  i t s  f i s h e r i e s  i n  l i g h t  o f  i t s  r e l a t i o n s h i p  t o  

t h e  U n i t e d  S t a t e s .  I t  wouTd a p p e a r ,  t h e r e f o r e ,  t h a t  t h e  

Conven t ion  n e e d  n o t  a c t  o n  t h i s  s u b j e c t  u n l e s s  it w i s h e s  t o  

impose b r o a d  l i m i t a t i o n s  o n  l e g i s l a t i v e  power. The Conven- 

t i o n  may w i s h  t o  f o r b i d  any  permanent  a l i e n a t i o n  o f  any  
74/ - 

f i s h e r y ,  a s  A l a s k a  d o e s .  I n  a d d i t i o n ,  i t  may wish  t o  

g u a r a n t e e  t h e  r i g h t s  o f  a l l  c i t i z e n s  t o  u s e  t h e  f i s h e r i e s ,  

s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n ,  a s  do  Hawai i ,  ~ a l i f o r n i a  

7 S /  CQVEKANT a r t .  I, 2 134.  - 

74/  Tile A laska  c : ~ n s t j . t ~ l t i o ~  provides : -- 

N o  €xc!. i i~i \;c right or s g e c i a l  p z i v i l e g e  
r ~ f  f i . r . h ~ r . - ~ -  shzij bm .- - - - F J - I + ~ ?  .- A - c or aut.hr~r-- 
i z e d  i n  t h e  n a t u r a l  wake r s  o t  t h e  S t a t e .  
T h i s  s e c t i o n  d o e s  n o t  r e s t r i c t  t h e  power 
o f  t h e  S t a t e  t o  l i m i t  e n t r y  i n t o  any  
f i s h e r y  f o r  p u r p o s e s  o f  r e s o u r c e  c o n s e r -  
v a t i o n ,  t o  p r e v e n t  economic  d i s t r e s s .  
among f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  
upon them f o r  a  l i v e l i h o o d  and  t o  promote 
t h e  e f f i c i e n t  deve lopment  o f  a q u a c u l t u r e  
i n  t h e  S t a t e .  

* 
ALAS. CONST. a r t .  V I I I ,  § 1 5 .  



75/ - 
and Rhode I s l a n d .  I n  any c a s e ,  it w i l l  p r o b a b l y  wish  

t o  make e x p l i c i t  t h e  p r i n c i p l e  t h a t  t h e  f i s h e r i e s  s h o u l d  b e  

d e v e l o p e d  f o r  t h e  common good, i n - a  manner s i m i l a r  t o  t h a t  

u sed  f o r  p u b l i c  l a n d s .  Some o f  t h e  p r o c e d u r a l  s a f e g u a r d s  

deve loped  i n  t h a t  c o n t e x t  may a l s o  p r o v e  u s e f u l .  I t  would 

a p p e a r ,  however,  t h a t  most government  a c t i o n  w i t h  r e s p e c t  t o  

f i s h e r i e s  would i n v o l v e  c o n s e r v a t i o n  and  r e g u l a t i o n  o f  

a c c e s s .  The l a t t e r  s u b j e c t  may be  d i s c u s s e d  i n  t h e  C o n s t i -  

t u t i o n  i n  b r o a d  t e r m s ,  as men t ioned  above .  A more p r e c i s e  

d i s c u s s i o n  o f  access, and  any  a t t e m p t  t o  d e a l  w i t h  c o n s e r -  

v a t i o n  beyond r e q u i r i n g  i t ,  s e e m  t o  r e q u i r e  more d e t a i l  and  

r i g i d i t y  t h a n  i s  a p p r o p r i a t e  f o r  a c o n s t i t u t i o n .  

75/ HAWAII  CONST. a r t .  X ,  § 3:  - 

A l l  f i s h e r i e s  i n  t h e  s e a  waters o f  t h e  
S t a t e  n o t  i n c l u d e d  i n  any  f i s h  pond o r  
a r t i f i c i a l  i n c l o s u r e  s h a l l  b c  f r e e  t o  t h e  
p u b l i c ,  s u b j e c t  t o  v e s t e d  r i g h t s  and  t h e  
r i g h t  o f  the S t a t e  t o  r e q u l a t e  t h e  same. 

CAL. CGNST, a r t .  1, 5 25: 

The p e o p l e  s ! ~ a l i  have  t h c  r i g h t  t o  f i s h  
upGn en? from t h e  p u b l i c  l a n d s  of t h e  
S t a t ?  and  i l l  t h e  w a t e r s  t h e r e o f ,  except ing . ,?.-.,. ; , ,-. ?, l 2 l i r j ~  S C ~  a s i d e  f g r  ?is.', h a t c h c r i ~ s ~  
and  no 1d11d owned by t i l e  S t a t e  s h a l l  ev? r  
b e  s o l d  o r  t r a n s f e r r e d  w i t h o u t  . r e s e r v i n g  
i n  t h e  p e o p l e  t h e  a b s o l u t e  r i g h t  t o  f i s h  
t h e r e u p o n  . " 

R . I .  CONST. a r t .  I ,  5 17:  

The p e o p l e  s h a l l  c o n t i n u e  t o  e n j o y  and  
f r e e l y  exercise a l l  t h e  r i g h t s  o f  f i s h e r y ,  
and  t h e  p r i v i l e g e s  o f  t h e  s h o r e ,  t o  which 
t h e y  have  been  t h e r e t o f o r e  e n t i t l e d  under '  
t h e  c h a r t e r  and  u s a g e s  o f  t h i s  s t a t e  . ." 



2. Minerals 

The United States government has been held to be 

the owner of submerged lands off the ..c&ast of the states, 

even lands under territorial waters. The states have no 

rights in these lands beyond what the United States govern- 

ment gives them. This federal power is based on the United 

States Constitution's provisions with respect to defense 
76/ - 

and foreign affairs. Since the United States government 
77/ - 

has similar powers regarding the Commonwealth, it may own 

these lands off the coast of the Commonwealth as well. 

In light of the uncertainty as to whether the 

Commonwealth has - any authority over submerged minerals, it 

is difficult to suggest any means of dealing with the sub- 

ject in the Constitution. Negotiations on this subject 

with the United States may be necessary for the Commonwealth 

to have any authority at all. It seems unwise to msntion 

the subject in the Constitution because it is difficult to 

predict w l i a t  will be needzd, a n 5  the lecji.slat?re will have 

full power in any case. 

E. Air and Water Qazlity - .-- 

The third principal element of naturai resources 

is the quality of the air ahd water. Some states, notably 

76/ United States v. California, 332 U.S. 19 (1947). 
7 

77/ COVENANT art. I ,  § 104. - 



78 /  - 
F l o r i d a ,  I l l i n o i s ,  L o u i s i a n a  and Mich igan ,  d i r e c t  t h e  

l e g i s l a t u r e  t o  p a s s  s t a t u t e s  g u a r d i n g  t h e  env i ronmen t .  

F l o r i d a ' s  p r o v i s i o n  i s  t y p i c a l :  

I t  s h a l l  b e  t h e  p o l i c y  o f  t h e  s t a t e  t o  
c o n s e r v e  a n d  p r o t e c t  i t s  n a t u r a l  r e s o u r c e s  
and  s c e n i c  b e a u t y .  Adequate  p r o v i s i o n  
s h a l l  b e  made by law f o r  t h e  a b a t e m e n t  of  
a i r  a n d  w a t e r  p o l l u t i o n  and  o f  e x c e s s i v e  

.- and  u n n e c e s s a r y  no i se .79 /  - 

T h i s  a p p r o a c h  d i r e c t s  t h e  l e g i s l a t u r e  t o  t a k e  a c t i o n ,  w h i l e  

r e t a i n i n g  t h e  a d v a n t a g e  of f l e x i b i l i t y .  The l e g i s l a t u r e  

i s  a f f o r d e d  t h e  o p p o r t u n i t y  t o  s t u d y  c a r e f u l l y  v a r i o u s  

mechanisms f o r  p r o t e c t i n g  t h e  env i ronmen t  and  t o  se lec t  

t h e  b e s t  a p p r o a c h .  Then,  as t i m e  p r o g r e s s e s ,  t h e  l e g i s l a -  

t u r e  may modi fy  o r  even  change  i t s  a p p r o a c h  t o  r e f l e c t  

a l t e r e d  c i r c u m s t a n c e s .  

Ano the r  p o s s i b i l i t y  i s  i l l u s t r a t e d  by t h e  c o n s t i -  

t u t i o n  o f  I l l i n o i s ,  which imposes  o n  e v e r y  i n d i v i d u a l  and  
I 

o r g a n i z a t i o n  t h e  d u t y  t o  r e f r a i n  f rom harming  t h e  en- - '  
r 

. I r o n -  

ment  and  c ~ n f e r s  on  p r i v a t e  p a r t i e s  t h e  c s r r e s p o n d i n g  r i g h t  
80/ - 

t o  a " h e z l t h f u i "  ei~viron!!ient.  l i l i n o i s  a l s 5  ~ e r m i t n  

p r i v z t ~  p a r t i e s  t o  sue t o  e n f o r c e  t h i s  ri~ht. The I l l i n o i s  

c ~ n s t i t u t : c . n  provides, Ir, ~ e l e v ? n  k pert : 

78/ FLA. CONST. a r t .  11, S 7 ;  ILL. CONST. a r t .  X I ,  5 11; 
LA. CONST. a r t .  I X ,  S 1; MICH. CONST. a r t .  I V ,  5 52 .  

79/ FLA. CONST. a r t .  11, 5 7.  - 
80/ ILL. CONST. a r t .  X I ,  S §  1, 2 .  - 



The p u b l i c  p o l i c y  o f  t h e  s t a te  and t h e  
d u t y  of  each  pe r son  i s  t o  p r o v i d e  and 
m a i n t a i n  a h e a l t h f u l  envi ronment  f o r  t h e  
b e n e f i t  o f  t h i s  and f u t u r e  g e n e r a t i o n s  
. . . . Each p e r s o n  h a s  t h e ' r i g h t  t o  a 
h e a l t h f u l  environment .  Each pe r son  may 
e n f o r c e  t h i s  r i g h t  a g a i n s t  any p a r t y ,  
governmenta l  o r  p r i v a t e ,  th rough  appro-  
p r i a t e  l e g a l  p roceed ings  s u b j e c t  t o  r e a -  
s o n a b l e  l i m i t a t i o n s  and r e g u l a t i o n  a s  
t h e  Genera l  Assembly may p r o v i d e  by l a w . g /  

P e r m i t t i n g  p r i v a t e  i n d i v i d u a l s  t o  s u e  i n  t h e  p u b l i c  

i n t e r e s t  i s  known a s  t h e  " p r i v a t e  a t t o r n e y  g e n e r a l "  approach.  

T h i s  approach i n c r e a s e s  t h e  l i k e l i h o o d  t h a t  envi ronmenta l  

abuses  w i l l  e i t h e r  be  p r e v e n t e d  o r  checked soon a f t e r  t h e y  

deve lop ,  f o r  it c r e a t e s  a s  many p o t e n t i a l  p r o t e c t o r s  of  t h e  

envi ronment  a s  t h e r e  a r e  c i t i z e n s .  

Montana imposes a  s i m i l a r  d u t y  t o  c a r e  f o r  t h e  

envi ronment .  Montana 's  f o r m u l a t i o n  of  a  remedy f o r  t h e  

b r e a c h  of  t h a t  d u t y ,  however, i s  more f l e x i b l e  t h a n  t h a t  

o f  I l l i n o i s ;  it c h a r g e s  t h e  l e g i s l a t u r e  w i t h  f o s t e r i n g  ' . 
t h e  performance o f  t h e  d u t y :  

(1) Th2 s t a t e  dnd each  p e r s o n  s l i a l l  mair,- 
t a i n  ~ n d  i rn r i -~ve  s c l e a a  and h e a l t h -  
f  u l  e ~ v i  rorment  i.n M ~ n t a n a  f o r  p r e s e n t  
~ n d  f u t u r e  g e n s r ~ . t i c n s .  

( 2  The legis:Latuxe . ~ k d l L  provide f o r  t h e  
,~,iiili5';~,t-~ ~ n z  ellj-.srieine;;t 2 2  t h i s  
d u t y .  

( 3 )  The l e g i s l a t u r e  s h a l l  p r o v i d e  adequa te  
remedies  f o r  t h e  p r o t e c t i o n  of  t h e  
env i ronmenta l  l i f e  s u p p o r t  sys tem 
from d e g r a d a t i o n  and p r o v i d e  a d e q u a t e  
remedies  t o  p r e v e n t  unreasonab le  d e p l e -  
t i o n  and d e g r a d a t i o n  o f  n a t u r a l  
r e s o u r c e s . 8 2 /  - + 

82/ MONT. CONST. a r t .  I X ,  § 1. - 
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Conclusion 

Protection of natural resources is a rapidly 

growing field of government endeavor. The results of 

environmental damage are sometimes irreversible, and the 

effort to eliminate environmental abuses after the fact 

can be very burdensome to the taxpayers. The Convention 

has the opportunity to design a system for preventive 

maintenance with respect to natural resources that will 

accommodate economic development, conserve the resources 

on which that development must be based, and enhance the 

quality of life in the Commonwealth. 
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