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RESTRICTIONS ON LAND ALIENATION 

Ownership o f  l a n d  is  one  o f  the fundamenta l  

a s p i r a t i o n s  o f  most c i t i z e n s ,  and  o w n e r s h i p  o f  a  

s i g n i f i c a n t  p o r t i o n  o f  t h e  l a n d  by c i t i z e n s  i s  one o f  t h e  

a t t r i b u t e s  o f  an  e c o n o m i c a l l y  sound and p r o s p e r i n g  
I ' 

p o l i t i c a l  e n t i t y .  These  c o n s i d e r a t i o n s  a r e  o f  p a r t i c u l a r  

impor tance  i n  t h e  N o r t h e r n  Mariana I s l a n d s  where l a n d  is 

i n  v e r y  l i m i t e d  s u p p l y .  

There  a r e  c i r c u m s t a n c e s  under  which t h e  normal  

f r e e  marke t  sys t em w i t h  r e s p e c t  t o  a c q u i s i t i o n  o f  l a n d  

may b e  w i s e l y  suspended i n  o r d e r  t o  p e r m i t  t h e  c i t i z e n s  

o f  an economica l ly  d e v e l o p i n g  a r e a  t o  accumula te  enough 

economic power t o  compete e f f e c t i v e l y  w i t h  o u t s i d e  

i n t e r e s t s  i n  t h e  f r e e  marke t .  The Covenant r e f l e c t s  t h e  

judgment o f  t h e  p e o p l e  o f  t h e  Nor the rn  Mariana I s l a n d s  - . 
t h a t  t h e y  c u r r e n t l y  f i n d  t h e m s e l v e s  i n  such c i r c u ~ s t a n c e s .  

Thc Csvenan t  req!z i res  r e s t r i c t i c n s  on the z l i e n a t i o r !  o f  

I t n Z  i n  t h s  Common-ieditii -- by sale OL- 10:-~g-term l e a s e  -- 
to persr_lns who art: nc;' ct B c ~ t h e r n  ,h;,arlzna.s d e s c e n t .  

i n  implement ing  t h e s e  r e s t r . i c t i o n s .  I t  examines t h e  

q u e s t i o n  o f  whe the r  t h e  Convent ion  o r  t h e  1 e g i . s l a t u r e  

s h o u l d  have  p r imary  r e s p o n s i b i l i t y  f o r  p u t t i n g  any 

proposed  r e s t r i c t i o n s  i n t o  e f f e c t ,  and  a n a l y z e s  t h e  l e g a l  



terms t h a t  must be  d e f i n e d  i n  o r d e r  t o  make any 

r e s t r i c t i o n s  c o n c r e t e .  The paper  t hen  d i s c u s s e s  t h e  

advan tages  and d i s advan t ages  o f  r e s t r i c t i o n s  t h a t  would 

app ly  f o r  a  l i m i t e d  t ime  a s  compared t o  permanent 

r e s t r i c t i o n s .  

I. BACKGROUND AND GENERAL CONSIDERATIONS 

Appl icab le  P r o v i s i o n s  o f  t h e  Covenant 

S e c t i o n  805 o f  t h e  Covenant sets o u t  t h e  b a s i c  

r e s t r i c t i o n :  

[N lo tw i th s t and ing  t h e  o t h e r  p r o v i s i o n s  
o f  t h i s  Covenant,  o r  t h o s e  p r o v i s i o n s  o f  
t h e  C o n s t i t u t i o n ,  t r e a t i e s  o r  laws o f  t h e  
Uni ted  S t a t e s  a p p l i c a b l e  t o  t h e  Nor thern  
Mariana I s l a n d s ,  t h e  Government o f  t h e  
Nor the rn  Mariana I s l a n d s ,  i n  view o f  t h e  
impor tance  o f  t h e  ownership  of  l a n d  f o r  t h e  
c u l t u r e  and t r a d i t i o n s  o f  t h e  people  of  
t h e  Nor thern  Mariana I s l a n d s ,  and i n  o r d e r  
t o  p r o t e c t  them a g a i n s t  e x p l o i t a t i o n  and 
t o  promote t h e i r  economic advancement 
and s e l f - s u f f i c i e n c y :  

w i l l  un t i l  twen ty- f ive  y e a r s  a f t e r  
t h e  t e m i n z t i o n  of t h e  T r u s t e e s h i p  Agree- 
ment, znd may t h e r e a f t e r ,  r e g u l a t e  the 
a l i e n a t l a n  o f  permsnsnt  and long-term 
 interest^ i n  r e a l  p r o p e r t y  s o  as t o  
r e s t r i c t  t he  a c q u i s i t i o n  cf such i n t e r e s t s  
t o  persr;r:s of Northern  Mariana I s ~ z I ? ~ ~  
d:.scsrlt . . . . >./ - 

Thi s  language i s  a m p l i f i e d  by t h e  D r a f t i n g  Committee 's  Repor t ,  

which s t a t e s  t h a t :  

1/ S .  mP. NO. 94-433, 94 th  Cong., 1st Ses s .  p. 117 - 
(1975) [ h e r e i n a f t e r  c i t e d  as S. REP. NO. 94 -4331 .  



The p a r t i e s  i n t e n d  t h a t  i t  w i l l  be t h e  
r e s p o n s i b i l i t y  o f  t h e  Government o f  t h e  
Nor thern  Mariana I s l a n d s  t o  implement t h e  
p r o v i s i o n s  o f  t h i s  S e c t i o n . '  I n  p a r t i c u l a r ,  
t h e  p a r t i e s  unders tand  t h a t  t h e  Cons t i t u -  
t i o n  o r  laws of  t h e  Nor thern  Mariana 
I s l a n d s  w i l l  d e f i n e  t h e  o p e r a t i v e  t e rms  i n  
t h i s  S e c t i o n ,  i n c l u d i n g  such terms a s  
' long- term i n t e r e s t  i n  r e a l  p r o p e r t y , '  
' a c q u i s i t i o n '  and ' p e r sons  o f  Nor thern  
Mariana I s l a n d s  d e s c e n t . ' 2 /  - 

F i n a l l y ,  t h e  Sena t e  Committee r e p o r t  d e s c r i b e s  t h e  ph ra se  

"Northern  Marianas de scen t "  a s  meaning "of  Chamorro o r  
3  / 

C a r o l i n i a n  ances t ry . " -  

These documents make c l e a r  t h e  g e n e r a l  p o l i c y  

t h a t  t h e  Commonwealth must f o l l ow  -- t h a t  c o n t r o l  of  l and  

i n  t h e  Nor thern  Marianas is  t o  b e  l e f t  t o  t h e  people  who 

have l i v e d  t h e r e .  

B. P r i n c i p a l  I s s u e s  

There  a r e  t h r e e  s e t s  o f  i s s u e s  w i t h  which t h e  

Convention must d e a l  i n  i t s  t r e a t m e n t  o f  t h e  l a n d  a l i e n a -  

t i o n  q u e s t i o n .  F i r s t ,  i t  must d e c i d e  whether  it w i l i  d e a l  

1~ l t .h  t h e  prcS1err). i t . s e l f ,  nr Leave the 111atter t o  the 

l e q i s l s ? ~ ~ ~ .  3s wj LL he seen ,  t h i s  m a t t e r  i s  a s  cornp3.e~ 

. . 
2/ REPORT OF THE JOINT DWTING COMMITTEE ON THE - 
NEGOTIATING HISTORY, r e p r i n t e d  i n  S. REP. NO. 94-433, - 
p. 466.  

3/ S .  REP. NO. 94-433, p. 87.  - 



be l e f t  t o  t h e  l e g i s l a t u r e .  I n  t h i s  c a s e ,  however, t h e r e  

a r e  s t r o n g  arguments f avo r ing  a c t i o n  by t h e  Convention. 

Second, t h e  g e n e r a l  terms o f " t h e  Covenant must 

be  t r a n s l a t e d  i n t o  a workable system t h a t  is s u f f i c i e n t l y  

wel l -def ined  t o  r e g u l a t e  many d i f f e r e n t  k i n d s  o f  l and  

t r a n s a c t i o n s  i nvo lv ing  many d i f f e r e n t  t y p e s  o f  i n t e r e s t s .  

The Convention f a c e s  s i x  problems. It must: 

O dec ide  who i s  a "person of  Northern  
Marianas d e s c e n t " ;  

O d e v i s e  a formula f o r  d e a l i n g  w i th  l and  
ownership by c o r p o r a t i o n s  and o t h e r  
non-natura l  persons  ; 

O determine t h e  sweep of  t h e  term 
" a c q u i s i t i o n "  ; 

O d e f i n e  t h e  term " i n t e r e s t  i n  r e a l  
p r o p e r t y " ;  

O dec ide  t h e  l e n g t h  of  t ime an  i n t e r e s t  
must run  t o  be c l a s s e d  a s  "long-term"; 

O i n d i c a t e  t h e  t r e a t m e n t  t o  be  g iven  t o  
t r a n s a c t i o n s  v i o l a t i n g  t h e  r e s t r i c -  
t i o n s .  

The t h i r d  s e t  of i s s u e s  focuses  on t h e  du-ratisn 

gf t5s restrictions t h a t  t h e  Ccnvention may i i n p ~ s e .  

S~ctlcc 8 0 5  r ~ q u i r e s  a pe r iod  of 2 5  y e a r s  and p e r n i t s  

r e s r r l c t r u f i s  f o r  a iofiyer per io6 .  The Ccnvent lo l~  must 

examine t h e  advantages  and d i sadvantages  of  c o n t i n u i n g  

t h e  r e s t r i c t i o n s  f o r  l onge r  t h a n  t h e  minimum mandated by 

t h e  Covenant. 



C. P o l i c y  C o n s i d e r a t i o n s  

There a r e  f o u r  p o l i c y  f a c t o r s  t h a t  t h e  Conven- 

t i o n  must b a l a n c e  i n  d e a l i n g  w i t h  t h e  q u e s t i o n  o f  l a n d  

a l i e n a t i o n .  F i r s t ,  o f  c o u r s e ,  i s  t h e  impor tance  o f  l a n d  

t o  t h e  c u l t u r e  o f  t h e  peop le  o f  t h e  Nor the rn  Marianas.  

The moral  and p s y c h o l o g i c a l  e f f e c t s  on t h e  p e o p l e  o f  

l o s i n g  t h e i r  l a n d  would be  v e r y  s e r i o u s .  Accordingly ,  

t h e  Convention must be  c o n s c i o u s  o f  t h e  u n d e s i r a b i l i t y  o f  

such an  outcome. 

The second f a c t o r  t o  b e  c o n s i d e r e d  is t h e  

danger  o f  economic e x p l o i t a t i o n  o f  t h e  c i t i z e n s  o f  t h e  

Commonwealth. D e s p i t e  t h e  p r o g r e s s  t h e  I s l a n d s  have 

' made i n  r e c e n t  y e a r s ,  many o f  t h e  peop le  would b e  a t  a  

d i s a d v a n t a g e  i n  d e a l i n g  w i t h  e x p e r i e n c e d  b u s i n e s s p e o p l e  

from o t h e r  p l a c e s .  The Convention may t h e r e f o r e  wish t o  

p r o v i d e  some safeguards a g a i n s t  such  an  e v e n t u a l i t y .  w - 
T h e  t h i r d .  f a c t o r  tc be c r n s i d e r e d  i s  t h e  c o s t  

of t h o s e  r e s t r i c t i o n s  t c  thc s e s p l e  o f  t h e  Nor thern  

Marianas.  The c i t i z e n s  of the Com~.on~qealth w i l l  e x p e c t  

ecocomic d e v e l ~ p m e n t  tz zcritiace. However, s i n c e  t h e  

Nor the rn  Mariana I s l a n d s  are n o t  r i c h  i n  c a p i t a l ,  non- 

Marianas i n v e s t o r s  must be pe r suaded  t o  p r o v i d e  t h e  

r e s o u r c e s  t h a t  a r e  needed f o r  growth. R e s t r i c t i o n s  on 

l a n d  a l i e n a t i o n  w i l l  impede t h e  f low o f  c a p i t a l  from 

abroad ,  and s low t h e  improvement o f  t h e  economy. * 



F u r t h e r ,  r e s t r i c t i o n s  w i l l ,  t o  some e x t e n t ,  d i s t o r t  t h e  

market i n  l and  and d e c r e a s e  i t s  market  va lue .  The 

Convention t h e r e f o r e  must be a l e r t  t o  t h e  economic conse- 

quences of  t h e  r e s t r i c t i o n s  t h a t  are imposed. 

F i n a l l y ,  t h e r e  a r e  c o n s i d e r a t i o n s  o f  p r a c t i c a l i t y  

t h a t  cannot  be  neg l ec t ed .  Any r e s t r i c t i o n s  w i l l  

n e c e s s a r i l y  reduce t h e  d i s c r e t i o n  o f  t h e  l e g i s l a t u r e  t o  

d e a l  w i th  unforeseen  problems. F u r t h e r ,  some approaches  

t o  t h i s  q u e s t i o n  a r e  more e a s i l y  en fo rced  t h a n  a r e  o t h e r s .  

There i s  l i t t l e  j u s t i f i c a t i o n  f o r  c a s t i n g  any 

r e s t r i c t i o n s  i n  a  form t h a t  t h e  Commonwealth government 

w i l l  f i n d  it d i f f i c u l t  t o  implement. Th i s  nay indeed 

be  one o f  t h e  more d i f f i c u l t  a s p e c t s  o f  t h i s  whole ques t i on .  

H i s t o r i c a l l y ,  many p r o v i s i o n s  o f  t h i s  s o r t  have e i t h e r  n o t  

l a s t e d  very  long ,  o r  s u r v i v e d  o n l y  because  they  were n o t  
- 

i n t e r p r e t e d  a s  r e s t r i c t i v e l y ' a s  t h e y  n i g h t  have been. 
4 /  . 

I 

The Convention may wish t o  c o n s i d e r  t h i s  r eco rd .  

4 For  exo.p.l .e,  the o r i g i n a l  s t a t u t e  f o r b i d d i n g  l and  - 
ownership by aliens ( A c t  of  Mar. 3 ,  i867, 2 4  S t a t .  4 7 6 )  
l a s t e d  c a l y  I? y e a r s  b s f s r e  b e i n g  coilsidera!,,l:{ ssof t cned  
b y  al~leri:~x!en?s c 05 - 7 ,  7 2"tat- 513,  cur;:cntly 
4G 3 . S . C .  S d  i 5 0 i - u i  (i970) j .  

Again, f o r  t h e  n o n - r e s t r i c t i v e  i n t e r p r e t a t i o n s  g iven  
Mexican laws r e s t r i c t i n g  a l i e n  l and  ownership ,  s e e  M i l l e r ,  Investing, 4 4  L.A. BAR BULL. 
p. 5 6 1  (1969) .  



11. SPECIFIC ISSUES FOR DECISION 

This  s e c t i o n  d i s c u s s e s  f i r s t  t h e  a d v i s a b i l i t y  

o f  c o n s t i t u t i o n a l  t r ea tmen t  of t h e  s u b j e c t  o f  r e s t r i c t i o n s  

on land  a l i e n a t i o n .  

I t  then  examines two c a t e g o r i e s  of  f a c t o r s  by 

which t h e s e  r e s t r i c t i o n s ,  mandated by t h e  Covenant, can 

be made more o r  less r igo rous :  (1) t h e  d e f i n i t i o n  of  

what i s  t o  be r e g u l a t e d  -- " a c q u i s i t i o n , "  " i n t e r e s t  i n  

l and ,  'I and "long- term" i n t e r e s t ;  and ( 2 )  t h e  d e f i n i t i o n  

of who i s  t o  be a f f e c t e d  by t h e  r e g u l a t i o n s  -- persons  

of  Northern Marianas descen t ,  non-Marianans c u r r e n t l y  

owning long-term i n t e r e s t s  i n  l a n d ,  and c o r p o r a t i o n s  

and o t h e r  nonna tura l  persons .  I f  t h e  d e f i n i t i o n s  of  what 

is  be ing  r e g u l a t e d  a r e  narrow, t hen  more i n t e r e s t s  i n  

l and  w i l l  be governed by t h e  f r e e  market ,  and t h e  impact 

~f t h e  r e g ? l l a t i o n s  on non-Mariacans w i l l  be l e s s  s e v e r e ,  * 

r e g a r d l e s s  of  how they  a r e  defic-ed.  S i m i l a r l y ,  i f  t h e  

d e f i n i t i o n  ui "Norihsrn  M z r i z ~ a s  descen t "  is  broad, t hen  - -  
Fore  Dersuns w i l l  Se  e l i g i b l e  t o  own l and  and t h z  zdversz 

econoAz-:.c i ng ie :  qf t h ~  r ec l l l 2 t i ons  will be 1css sevpre. 

This  s e c t i o n  a s s e s s e s  t h e  o p t i o n s  a v a i l a b l e  t o  t h e  Conven- 

t i o n  f o r  broad o r  narrow a p p l i c a t i o n  of both  o f  t h e s e  

c a t e g o r i e s  of f a c t o r s .  



F i n a l l y ,  t h i s  s e c t i o n  examines  q u e s t i o n s  of 

enforcement  and d u r a t i o n  o f  t h e  r e g u l a t o r y  p l a n  t h a t  h a s  

been d e v i s e d .  

A. A d v i s a b i l i t v  o f  C o n s t i t u t i o n a l  Trea tmen t  

B e f o r e  t h e  Convention w i l l  be a b l e  t o  d e a l  

w i t h  t h e  s u b s t a n t i v e  problems of  l a n d  a l i e n a t i o n ,  it must 

d c c i d e  t h e  r o l e  t h a t  i t  wishes  t o  p l a y  i n  t h e  p r o c e s s .  

S e c t i o n  8 0 5  r e q u i r e s  o n l y  t h a t  a l i e n a t i o n  b e  r e s t r i c t e d ;  

it d o e s  n o t  r e q u i r e  t h a t  a l l  t h e  r e s t r i c t i o n s  be  i n  t h e  

C o n s t i t u t i o n .  The Conven t ion ,  i n d e e d ,  c o u l d  l e a v e  t h e  

e n t i r e  q u e s t i o n  t o  t h e  l e g i s l a t u r e .  

S t r o n g  arguments ,  however,  c a n  be  made for 

s e t t i n g  t h e  o u t l i n e s  o f  t h e  r e s t r i c t i o n s  i n  t h e  

C o n s t i t u t i o n .  T h i s  q u e s t i o n  is u n l i k e  many m a t t e r s  

t h a t  come b e f o r e  t h e  C o n s t i t u t i o n a l  Conven t ion ,  i n  which 

w i s e  p o l i c y  f a v o r s  l e a v i n g  t h e  l e g i s l a t u r e  f r e e  t o  d e a l  

w i t h  t h e  s u b j e c t  a s  c i r c u n i s t a n c e s  seen t o  r e q u i r e .  

I n  t h i s  c a s e ,  q u e s t i c n s  a r e  presented t h a t  must be  

aiiswerzd i f  landowners  i n  t5s Comonwea i th  a r e  t o  SE 

a b l e  t o  he certai-2 of  th~i.; r i g l i r s  t o  importai-LL a s s e t s .  

7 L  - L L  ~5 ,;ic;ira~le fo r  p i d i t c r  to be a e - i t l r i  ,d i ;u i ck l  Y 

because  l a n d  t r a n s a c t i o n s  c a n n o t  t a k e  p l a c e  i n  any o r d e r l y  



f a s h i o n  u n t i l  t h a t  happens .  To l e a v e  t h e  matter t o  t h e  

l e g i s l a t u r e  o b v i o u s l y  i n v o l v e s  some d e l a y .  Moreover ,  

i f  t h e  matter i s  l e f t  t o  t h e  l e g i s l a t u r e ,  a  v e r y  b a s i c  

a s p e c t  o f  l a n d  l a w  can  b e  a l t e r e d  r e l a t i v e l y  e a s i l y .  

The s t a b i l i t y  r e q u i r e d  i n  l a n d  l a w  is t h u s  n o t  r e a l l y  

a v a i l a b l e  u n l e s s  t h e  l a n d  a l i e n a t i o n  q u e s t i o n  i s  t r e a t e d  
,. .. 

i n  t h e  C o n s t i t u t i o n .  

A second argument  i n  f a v o r  of  d e a l i n g  w i t h  t h e  

q u e s t i o n  a t  t h e  Convent ion  i s  t h e  m a t t e r  o f  p u b l i c  

c o n f i d e n c e .  One o f  t h e  s t a n d a r d s  by which t h e  C o n s t i -  

t u t i o n  may b e  judged i s  i t s  t r e a t m e n t  o f  t h e  l a n d  

q u e s t i o n .  D i s s a t i s f a c t i o n  w i t h  t h e  approach  t a k e n  on 

t h i s  m a t t e r  c o u l d  b e  r e f l e c t e d  i n  g e n e r a l  d i s a p p r o v a l  

o f  t h e  document.  

F i n a l l y ,  t o  s e t t l e  t h e  main o u t l i n e s  o f  t h e s e  

r e s t r i c t i o n s  i n  a dccument t h a t  mus t  b e  approved  by * 

t h e  v o t e r s  w i l l  r z i s c  t h e  d i g n i t y  of t h e  r e s t r i c t i o n s .  

I t ' w i l l  e x p h a s i z e  t h e  i x p o r t a n c e  o f  t h e  s u b j e c t  i n  a 

way a  i e g i ; i a t i v ?  enactmerlt  c a n n o t .  I n  l i g h t  of ihe 

asssihility - of a l e g a l  challenge t o  t h e  c g n s t j + u t i o n a l i t y  

. . 
. 3 3 f dzc ?fi-; i n : ~ i ~ y . . . i .  5rcvl.s: .xi, t h i s  is 



5 /  - 
an  i m p o r t a n t  c o n s i d e r a t i o n .  

5/ S e c t i o n  501 a t t e m p t s  t o  i n s u l a t e  6 . 8 0 5  from t h e  e f f e c t s  
o f  o t h e r w i s e  a p p l i c a b l e  p o r t i o n s  o f  t h e  Uni t ed  S t a t e s  
C o n s t i t u t i o n  b u t  it is n o t  c l e a r  t ha t  the c o u r t s  w i l l  g i v e  
e f f e c t  t o  5 501 b e c a u s e  American c o u r t s  a r e  r e l u c t a n t  t o  
exempt American governments  from l i m i t a t i o n s  on  t h e i r  
powers.  Calero-Toledo v. P e a r s o n  Yacht  L e a s i n g  Co., 416 
U.S. 663,  668-69 n .5  ( 1 9 7 4 ) .  

S e c t i o n  805 may t h e r e f o r e  b e  t e s t e d  on i t s  merits under  
s e v e r a l  s e c t i o n s  o f  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n :  

(1) The e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  F o u r t e e n t h  
Amendment, o r  t h e  due p r o c e s s  c l a u s e  o f  t h e  F i f t h  Amendment: 
t h e  p r o v i s i o n s  o f  S  805 c o u l d  b e  a l l e g e d  t o  v i o l a t e  t h e  
d u t y  o f  e q u a l  p r o t e c t i o n  by deny ing  c e r t a i n  p e r s o n s  t h e  
r i g h t  t o  a c q u i r e  l a n d  s o l e l y  on a c c o u n t  o f  t h e i r  r a c e .  I t  
would a p p e a r  t h a t  S 805 c o u l d  b e  d e f e n d e d  by a n a l o g y  t o  
laws  c o n f e r r i n g  s p e c i a l  b e n e f i t s  on I n d i a n s  and Alaskan  
n a t i v e s ,  b u t  t h i s  i s  by no means c e r t a i n .  

( 2 )  The " t a k i n g "  c l a u s e  o f  t h e  F i f t h  Amendment, o r  t h e  
due p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  Amendment a s  a p p l i e d  
t o  " t a k i n g s " :  s i n c e  S 805 w i l l  make it u n l a w f u l  t o  se l l  
l a n d  even  t o  p e r s o n s  who, a s  non-Marianan T r u s t  T e r r i t o r y  
c i t i z e n s ,  a r e  c u r r e n t l y  l a w f u l  p u r c h a s e r s ,  t h e  s e c t i o n  
c o u l d  b e  i n t e r p r e t e d  a s  t a k i n g  a p o r t i o n  o f  t h e  p r o p e r t y  
r i g h t s  o f  land-owners  i n  t h e  N o r t h e r n  Mar ianas  -- n a m e l y , '  
t h e  r i g h t  t o  se l l  t h s  p r o p e r t y  t o  non-Marianan M i c r o n e s i a n s .  
If t h i s  a c t i o n  w e r e  a  t d k i n g ,  t h e  lacd-owners  would bz  
e n t i t l e d  t o  " j u s t  compensa t ion ."  A s t - rong argument  c a n  
b e  made t h a t  t h i s  s ~ z t i c n  i s  merely an  e x ~ r c i s e  of t h e  
p o l i c e  power a n d  t h u s  d o c s  n o t  t r i g g c i  t h e  " t a k i i i g "  A issue, 
b u t  t h e  p o i n t  nay b c  r a i s e d .  

( 3 )  Ths  " r r a t i ~ ~ a l "  priv:: leges dr11.i i rmiiunitles c l a u s e  o f  
t h e  F o u r t e e n t h  A~t31liinent: s ta te . ;  >?re f n r i . ) i d d ~ r l  ts d e p r i s ~ e  
z c i-ii::?,r. r . - T  :he p i . iv~ lec ; - s  ail& iL,liitun l L i e s  i;f f i a t i o ~ l a l  
c i t i z e n s h i p .  These  p r i v i l e g e s  i n c l u d e  t h e  r i g h t  t o  t r a v e l  
t o  and r e s i d e  i n  any s t a t e . :  S h a p i r o  v .  Thompson, 394 
U.S. 618 ( 1 9 6 9 ) .  S e c t i o n  805 migh t  b e  c o n s i d e r e d  an 
impediment t o  t h e  e x e r c i s e  o f  t h i s  r i g h t .  I t  would,  how- 
e v e r ,  b e  measured a g a i n s t  t h e  same s t a n d a r d  as would a p p l y  
t o  t h e  e q u a l  p r o t e c t i o n  c h a l l e n g e .  I f  it s u r v i v e s  o n e ,  
it w i l l  s u r v i v e  t h e  o t h e r .  

[ F o o t n o t e  c o n t i n u e d  on n e x t  page]  



B. D e f i n i t i o n  o f  " ~ c q u i s i t i o n "  

The Covenant r es t r ic t s  t h e  a c q u i s i t i o n  o f  c e r t a i n  

i n t e r e s t s  i n  l a n d  by p e r s o n s  who a r e  no t  o f  Nor thern  

Marianas de scen t .  I n  de t e rmin ing  t h e  p r e c i s e  e x t e n t  o f  

t h i s  r e s t r i c t i o n ,  it i s  nece s sa ry  t o  l ook  f i r s t  a t  t h e  

meaning o f  t h e  t e r m  " a c q u i s i t i o n . "  

The Covenant i s  d r a f t e d  i n  a  way t h a t  pe rmi t s  t h e  

Convention t o  p rov ide  a  d e f i n i t i o n  f o r  t h e  t e r m  " a c q u i s i -  

t i o n . "  Normally, t h e  word i s  r e a d  ve ry  b road ly .  For  

example, i n  a  c a s e  i n v o l v i n g  an  a l i e n ' s  " a c q u i s i t i o n "  o f  

l a n d  i n  t h e  District  o f  Columbia i n  v i o l a t i o n  o f  a  f e d e r a l  

s t a t u t e ,  t h e  c o u r t  observed:  "Lands may be acqu i r ed  by 
:6/ - ,  - 

.purchase,  and t h e  purchase  may be by g r a n t  o r  dev i s e . "  

] ~ o o t n o t e  con t i nued  from p rev ious  p a g e r  

( 4 )  The " i n t e r s t a t e "  p r i v i l e g e s  and immunit ies  c l a u s e  
o f  A r t i c l e  I V ,  s e c t i o n  2: by d i s c r i m i n a t i n g  a g a i n s t  non-. 
r e s i d e n t s  a s  non - r e s i den t s ,  5 805 might  be a l l e g e d  t o  
con t r avene  t h e  i n t e r s t a t e  p r i v i l e g e s  and immunit ies  
c l a u s e .  Toomer v. ~ i t s e i i - ,  334 U,S.  385 (1948) .  Tha t  
c l a u s e ,  howeveri p z r m i t s - a j s c r i m i n 2 ~ t i o n  when t h e r e  z r e  
" p e r f e c t l y  v a l i d  independent  r c a s o ~ s "  for t h e  d i s c r i i n i ~ a -  
t i o n .  I d .  a t  396 .  A g a i n ,  i f  t5e s e c t i u ~ i  w i th s t ands  zn 
eyu?: p z t e c t i o n  chdl ienge,  it s k ~ u l d  be abLe t o  meet. a n  
a t kazk  unzer t h j s  c l a n s e  

. . 6 ~ I ; T A I  i-r -;. \~;asbis~i--z I.ail,; s ?;,z5t co , 3 1  i;, zs ,- - -  - ,332 1 

637 (D.c. C i r .  1929) (emphasis added ) .  The s t a t u t e  - 
i nvo lved  was what i s  now 48:U.S.C. 5 1501 (1970) .  



The Conven t ion ' s  a l t e r n a t i v e s  h e r e  a r e  t o  u se  

t h e  term b road ly  a s  i s  normal ly  done,  o r  t o  c a r v e  o u t  

e x c e p t i o n s .  I n  f a v o r  o f  t h e  l a t t e r  c o u r s e ,  it may be  

argued t h a t  r e s t r i c t i o n s  on a l i e n a t i o n  shou ld  g e n e r a l l y  

be r e a d  na r rowly ,  and t h a t  a  narrow d e f i n i t i o n  of  a c q u i s i t i o n  

would h e l p  t o  do t h i s .  Aga in s t  t h i s  argument,  it can be 

obse rved ,  f i r s t ,  t h a t  t h e  c l e a r  i n t e n t  o f  s e c t i o n  805 i s  

t o  r e s t r a i n  a c q u i s i t i o n  g e n e r a l l y ,  and second, t h a t  it 

may be  more e f f i c i e n t  t o  a c h i e v e  a  narrowing r e s u l t  by 

d e f i n i n g  b r o a d l y  t h e  terms "person o f  Nor thern  Marianas 

d e s c e n t "  and " i n t e r e s t  i n  l a n d . "  

Even if a broad d e f i n i t i o n  o f  " a c q u i s i t i o n "  i s  

d e s i r e d ,  two p o s s i b l e  e x c e p t i o n s  might  be c r e a t e d  f o r  

a c q u i s i t i o n  by i n h e r i t a n c e  and a c q u i s i t i o n  by mortgage 

f o r e c l o s u r e .  

1. I n h e r i t a n c e  

The Convention cou id  6 e f i n e  " a c q u i s i t i o n "  t o  

exc lude  s i t u a t i o n s  i n  which a Fs r son  becomes t h e  o m e r  o f  

i a n d  th rough  i n h e r i t a n c e .  T t i s  h a s  t h r e e  j u s t i f i c a t i o n s .  

F i r s t ,  ths purpose  3f t h e  C s v e z a ~ t  i s  t c  p r c v c n t  2 ~ 0 n ~ i < . i c  

?c,xer f p c n  h9jEg e.v,ert;-.cl - - a i ~ l s t  2~-;.;",2s of  :,:ortilsr;l J-9 

Marianas d e s c e n t ,  and t h i s  Rurpose i s  n o t  a d v e r s e l y  a f f e c t e d  

by p e r m i t t i n g  o t h e r  pe r sons  t o  become owners o f  l and  through 

i n h e r i t a n c e .  Second, t r a n s f e r s  th rough  i n h e r i t a n c e  w i l l  

be a  r e l a t i v e l y  sma l l  p r o p o r t i o n  o f  t h e  t o t a l  number o f  



t r a n s f e r s  i n  any g iven  y e a r  and t h u s  w i l l  have l i t t l e  

impact  on t h e  e f f e c t i v e n e s s  o f  t h e  r e s t r i c t i o n  i n  keeping 

l a n d  ownership  i n  Nor the rn  Mar ianas  hands.  T h i r d ,  it i s  

u n l i k e l y  t h a t  a n  e x c e p t i o n  f o r  i n h e r i t a n c e  can  b e  manipu- 

l a t e d  t o  any s i g n i f i c a n t  e x t e n t  by p e r s o n s  o t h e r w i s e  

i n e l i g i b l e  t o  own l a n d .  

A r ev iew o f  t h e  p r a c t i c e  i n  o t h e r  American 

j u r i s d i c t i o n s  i s  o f  l i t t l e  h e l p  on  t h i s  q u e s t i o n .  The 

c o n s t i t u t i o n  o f  t h e  s t a t e  of Washington f o r m e r l y  p rov ided :  

[Tlhe  ownership  of  l a n d s  by a l i e n s ,  o t h e r  
t h a n  t h o s e  who i n  good f a i t h  have d e c l a r e d  
t h e i r  i n t e n t i o n  t o  become c i t i z e n s  o f  
t h e  Uni ted  S t a t e s ,  i s  p r o h i b i t e d  i n  t h i s  - 
s t a t e ,  e x c e p t  where a c q u i r e d  by i n h e r i t a n c e ,  
under  mortgage o r  i n  good f a i t h  i n  t h e  
o r d i n a r y  c o u r s e  o f  j u s t i c e  i n  t h e  c o l l e c -  
t i o n  o f  d e b t s  . . . .7/  - 

T h i s  p r o v i s i o n  a p p e a r s  t o  have been aimed s o l e l y  a t  p re -  

v e n t i n g  f o r e i g n  commercial i n t e r e s t s  from g a i n i n g  c o n t r o l  

1 o f  a g r i c u l t u r e  i n  t h e  s t a t e .  It was n o t  aimed a t  

p r e v e n t i n g  a d v e r s e  c u l t u r a l  i m ~ a c t .  

The o p p o s i t e  apprgnch i s  t a k e n  5y  Sarnaan law 

which p r c v i d e s  : 

It i s  ~ r o h i b i t e t i  t o  a.?-iei-,,2te a?:; 
l ands  except f:ee:lo> - 5 Lzncis t~ 2ny pe r son  
who h a s  less t h a n  one-hal f  n a t i v e  b lood ,  
and i f  a  pe r son  h a s  any n o n n a t i v e  b lood  
wha tever ,  it is  p r o h i b i t e d  t o  a l i e n a t e  

7/ WASH. CONST. a r t .  11, 5 33  (emphasis  added) ( r e p e a l e d  
i n  1 9 6 6 ) .  



any n a t i v e  l ands  t o  such person u n l e s s  
he was born i n  American Samoa, i s  a 
descendant of  a Samoan f ami ly ,  l i v e s  wi th  
Samoans a s  a Samoan, l i v e d  i n  American 
Samoa f o r  more than  f i v e  y e a r s  and has  
o f f i c i a l l y  d e c l a r e d  h i s  i n t e n t i o n  of  
making American Samoa h i s  home f o r  l i f e .  

I f  a person who has  any nonnat ive  
blood mar r i e s  ano the r  person who has  
any nonnat ive  blood,  t h e  c h i l d r e n  o f  such 
.marriage cannot  i n h e r i t  l and  u n l e s s  they  
a r e  of a t  l e a s t  one-half n a t i v e  blood.8/ - 

This  i s ,  o f  cou r se ,  an extremely s t r i c t  p rov i s ion .  I t  

e f f e c t i v e l y  prevents  a c q u i s i t i o n  o f  l and  by o u t s i d e r s  of  

any d e s c r i p t i o n .  The l and  t enu re  system i n  American Samoa, 

however, d i f f e r s  markedly from t h a t  of  t h e  Northern 

Marianas. It  seems a f a i r  i n f e r e n c e  t h a t  conveyance of 

communal l and  t h e r e  t o  non-Samoans poses even more of  a 

danger t o  t h e  c u l t u r e  than  would s i m i l a r  t r a n s a c t i o n s  among 

t h e  Northern Marianans. 

A d i f f e r e n t ,  and perhaps u s e f u l ,  approach i s  
I 

taken by Mexico. Ownership of l and  by f o r e i g n e r s  i n  c e r t a i n  

a r e a s  of t h e  count ry  i s  p r c h i b i t e d .  The l a w  p ~ o v i d e s ,  

however, t h a t  a f o r e i q n e r  acqxlr lnc;  l and  by ii:heritzncc- - 
9/ - 

s h a l i  have f i v e  y e a r s  t o  d i s ~ o s ~  cf t h e  1 azd.  L i m i t p i :  

8/ AMERICAN SAMOAN CODE tit. 27, S S  2 0 4 ( b ) ,  (c ) ,  (1973) - 
(emphasis added) .  

9/ M i l l e r ,  I n v e s t i n g  i n  Real Proper ty  i n  Mexico, 4 4  L.A. - 
BAR. BULL. p. 561, a t  563 (1969) .  



f o r e i g n e r s  from e s t a b l i s h i n g  themselves  w i t h i n  t h e  

c u l t u r e  by r e q u i r i n g  s a l e  of t h e  l and  w i t h i n  f i v e  y e a r s .  

A t  t h e  same time, it would permit  a  person of  Northern 

Marianas descen t  t o  p rov ide  f o r  t h o s e  c l o s e  t o  him by a  

d e v i s e  o f  l a n d ,  g i v i n g  a  long  enough p e r i o d  f o r  d i s p o s i -  

t i o n  o f  t h e  l and  t o  m i t i g a t e  i t s  fo rced  s a l e  a s p e c t s .  

2. Mortgage 

The o t h e r  form of a c q u i s i t i o n  t h a t  might be  

cons idered  f o r  s p e c i a l  t r ea tmen t  i s  a c q u i s i t i o n  through 

f o r e c l o s u r e  o f  a  mortgage. One o f  t h e  more common ways 

t o  r a i s e  c a p i t a l  i s  t o  pledge l a n d  a s  s e c u r i t y  f o r  a  loan.  

Normally, t h i s  would be  one o f  t h e  dev i ce s  by  which t h e  

people  of  t h e  Northern Marianas would ga in  acces s  t o  funds 

from sou rces  o u t s i d e  t h e  I s l a n d s .  The va lue  o f  such a  

p ledge t o  a  l e n d e r ,  however, i s  reduced i f  t h e  l ende r  i s  

b a r r e d  from a c q u i r i n g  any i n t e r e s t  i n  t h e  pledged land  . . 
i n  t h e  even t  o f  a  d e f a b i t .  A t  t h e  minimm~, t h e  l e i ~ d c r  

a u s t  have t h e  r i g h t  t a  s e i l  t h e  l and  and 'mcs t  hzve such 

e q u i t s b l e  r i g h t s  Ln the l a n d  p r i o r  ts s a l e  2s a i s e  from 

h i s  r i g h t  t o  s e l l .  Withcut  such r i g h t s  ~231: f o r e ? l 3 s u r e ,  

would appear  t o  c o n s t i t u t e . . r a t h e r  impor tan t  i n t e r e s t s  

i n  t h e  l a n d ,  i n  some ways e q u i v a l e n t  t o  ownership. 

J u r i s d i c t i o n s  t h a t  f o r b i d  ownership o f  l and  by 

a l i e n s  d e a l  w i th  t h e  q u e s t i o n  o f  f o r e c l o s u r e  o f  s e c u r i t y  

* 



i n t e r e s t s  i n  s e v e r a l  ways. It may be  assumed t h a t  t h e r e  

a r e  n a t i o n s  t h a t  f o r b i d  p l edg ing  l a n d  as s e c u r i t y  f o r  a 

deb t  t o  a f o r e i g n e r .  O n  t h e  o t h e r  hand, t h e  p r o v i s i o n  of 

t h e  Washington c o n s t i t u t i o n ,  set o u t  above,  excep ted  from 

i t s  p r o h i b i t i o n  a c q u i s i t i o n  of l a n d  "under  mortgage." 

The f e d e r a l  s t a t u t e s  r e s t r i c t i n g  a l i e n  ownership o f  l a n d  
l o /  

i n  t h e  t e r r i t o r i e s -  o f f e r  a  t h i r d  a l t e r n a t i v e .  Under 

t h e s e  s t a t u t e s ,  t h e  g e n e r a l  p r o h i b i t i o n s  on a c q u i s i t i o n  

by a l i e n s  do n o t  ex tend  t o  

e n f o r c i n q  any . . . l i e n ,  no r  [ t o ]  
a c q u i r i n g  and ho ld ing  t i t l e  t o  - rea l  
e s t a t e  . . . upon which a  l i e n  may have 
[been] f i x e d ,  o r  upon which a l o a n  of  
money may . . . be  made and secured .  
A l l  l a n d s  s o  a c q u i r e d  s h a l l  be  s o l d  
w i t h i n  t e n  y e a r s  a f t e r  t i t l e  s h a l l  be  . . . o r  t h e  same s h a l l  e s c h e a t  t o  
t h e  Uni ted  S t a t e s . l l /  - 

Thi s  way of  d e a l i n g  w i t h  t h e  matter resembles  t h a t  of  

Mexico, which, however, r e q u i r e s  a  s a l e  w i t h i n  f i v e  y e a r s ,  

w i th  e x t e n s i o n s  p o s s i b l e  upon a showing of  9 o d  cause .  

"Gcrod cause"  i n c l u d e s  t h e  i n a b i l i t y  t o  fir.2 a buyer - 
12: - 

w i l l i n g  t o  pay an amount equa l  t o  t h e  o ~ t s t a n d i n g  debt .  

11/ 4 8  U.S.C.A.  § 1503 (1976) .  - 
12/ Seminar on t h e  Law o f  R e a l  P rope r ty  A c q u i s i t i o n  i n  
Mexico, 1 2  A R I Z .  L. REV. p. 265, a t  288 (1970) .  



If t h e  Commonwealth wished t o  avoid  p e r m i t t i n g  such exten-  

s i o n s ,  it could  p rov ide  t h a t  such l a n d  would be  condemned 

by t h e  government i f  t h e  mortgagee had n o t  been a b l e  t o  

f i n d  a  buyer w i t h i n  a  f i x e d  per iod .  

Thus, t h e r e  a r e  a t  least t h r e e  a l t e r n a t i v e s  

r ega rd ing  t h e  q u e s t i o n  of  f o r e c l o s u r e .  The Convention 

could  L i m p l y  f o r b i d  a l l  p ledges  of  l a n d  t o  f o r e i g n e r s .  
r 

This  would e l i m i n a t e  any chance o f  f o r e i g n  encroachment 

upon l a n d  i n  t h e  Northern  Marianas. I t  would a l s o  s e v e r e l y  

l i m i t  t h e  a v a i l a b i l i t y  of  o u t s i d e  f i n a n c i n g  f o r  development 

o f  t h e  I s l a n d s .  The second a l t e r n a t i v e  would permi t  t r a n s -  

f e r  o f  f u l l  t i t l e  i n  c o l l e c t i o n  o f  a d e b t ,  which would e a s e  

t h e  d i f f i c u l t i e s  o f  o b t a i n i n g  f o r e i g n  f i nanc ing .  Even good 

f a i t h  t r a n s a c t i o n s  under such a  p r o v i s i o n ,  however, would 

l e a d  t o  f o r e i g n  ownership o f  l and  i n  t h e  Northern Marianas.  

Fu r themone ,  it would be  neces sa ry  t o  p o l i c e  such f c m s  0.f - 
d e a l i n g  very  c l o s e l y . t o  e n s u r e  t h a t  t r a n s a c t i o n s  t h a t  were 

mcrtgages i n  form w e r e  n o t  s a l e s  i n  f a c t .  

The t h i r d  a i k e r n a t i v e  pe rmi t s  t h e  3se of l a n d  

as secur-ty s o  t h a t  s o ~ z  ~f  t h e  cconoinic impact  is a l l e v i -  

, ? ~ e d  r w r - r - -  - . i ~ l ~ ~ ,  - ~ p i z t ! - . r p ~ ~  - ---- - ??.??.*. 5 i s r : ~ ~ f L i ~ : : i ~  3c ?.?.e~ L2i.i~: - - 

so  t h a t  f o r e i g n  ho ld ings  d o - n o t  become s i g n i f i c a n t .  It 

should  be p o i n t e d  o u t  t h a t  it is  imposs ib le  t o  p r e d i c t  how 

such a p r o v i s i o n  would work. A l e n d e r  might  be u n w i l l i n g  

t o  l e n d  money on the s t r e n g t h  o f  a  p o s s i b l e  r e s a l e  when t h e  

u 



t o t a l  number o f  p o s s i b l e  p u r c h a s e r s  was v e r y  s m a l l .  

F u r t h e r ,  t h e  l i m i t e d  number o f  p o s s i b l e  p u r c h a s e r s  

might  f o r c e  t h e  Commonwealth t o  g i v e  a  l e n d e r  

a  c o n s i d e r a b l e  p e r i o d  o f  t i m e  w i t h i n  which t o  s e l l  t h e  

p r o p e r t y ,  o r  t o  b e  r e a d y  t o  p u r c h a s e  a p p r e c i a b l e  q u a n t i t i e s  

of l a n d .  During t h e  p o s t - f o r e c l o s u r e  p e r i o d ,  t h e  l e n d e r  

would be  t h e  owner o f  t h e  p r o p e r t y .  No Nor the rn  Marianan 
9 

would d e r i v e  any income from h i s  u s e  o f  t h e  l a n d .  The 

s i t u a t i o n  t h u s  d i f f e r s  from l e a s e s  f o r  p e r i o d s  n o t  q u i t e  

long  enough t o  b e  " long- term."  A l e a s e  ar rangement  would 

a t  l e a s t  g i v e  a  r e t u r n  t o  a  Nor the rn  Marianan landowner. 

F i n a l l y ,  t h i s  t h i r d  a l t e r n a t i v e  r e q u i r e s  p o l i c i n g  t o  an  

e x t e n t  no less t h a n  t h a t  r e q u i r e d  i n  t h e  second.  Someone 

would have t o  k e e p  t r a c k  o f  t h e  l e n g t h  o f  t i m e  a  l e n d e r  

had o c c u p i e d  t h e  l a n d ,  and t a k e  s t e p s  t o  e n s u r e  h i s  

d e p a r t u r e  a t  t h e  end o f  wha tever  p e r i o d  was s e l e c t e d .  The. 

t h i r d  a l t e r n a t i v e ,  i n  s h o r t ,  may combine some o f  t h e  d i s -  

advan tages  r a t h e r  t h a n  t h e  a d v a n t a g e s  o f  t h e  first two, 

bus. - it nzy s t i l l  b e  more p r a c t i c a l .  

It s h o u l d  be n c t e d  t h a t ,  whichevs r  ~ l t e r n a t i v e  

i s  Z ~ C I S L ~ : : ~  ri;uci: 122 <he JeLa i l cd  r::a;y lezi t o  

l e g i s l a t u r e .  For  example, is t h e  second a l t e r n a t i v e  i s  

chosen,  t h e  C o n s t i t u t i o n  need n o t  i t s e l f  a t t e m p t  t o  se t  

o u t  t h e  d i f f e r e n c e  between a "mortgage" and a  " s a l e . "  

L ikewise ,  under  t h e  t h i r d  a l t e r n a t i v e ,  t h e  conven t ion  need 



o n l y  s e t t l e  upon t h e  p r i n c i p l e  o f  o w n e r s h i p  for  a l i m i t e d  

p e r i o d .  The l e n g t h  o f  t h e  p e r i o d  may b e  l e f t  t o  s t a t u t e .  

C. D e f i n i t i o n  o f  " I n t e r e s t  i n  Rea l  P r o p e r t y "  

Once t h e  term " a c q u i s i t i o n "  i s  d e f i n e d ,  t h e r e  

is  a need  t o  g i v e  a t t e n t i o n  t o  what i s  t o  b e  a c q u i r e d .  The 

Covenant  r e f e r s  t o  " i n t e r e s t s  i n  r e a l  p r o p e r t y "  a s  t h e  

o b j e c t  o f  t h e  l i m i t a t i o n .  I f  t h e s e  i n t e r e s t s  a r e  .. d e f i n e d  
a 

n a r r o w l y ,  t h e n  t h e  scope  o f  t h e  r e s t r i c t i o n  w i l l  b e  

d e c r e a s e d .  

One s t a n d a r d  r e f e r e n c e  work, B l a c k ' s  L a w  

D i c t i o n a r y ,  d e f i n e s  " i n t e r e s t  ( p r o p e r t y )  " a s  " [ t ]  he most  

g e n e r a l  term t h a t  c a n  be employed t o  d e n o t e  a  p r o p e r t y  

. i n  l a n d s  o r  c h a t t e l s .  . . . More p a r t i c u l a r l y ,  it means 
13/  

a r i g h t  t o  have  t h e  advan tage  a c c r u i n g  from a n y t h i n g  . . . . 11 - 

I t  would a p p e a r  t h a t  normal usage  o f  t h e  t e r m  i n  American 

law would c o v e r  any r i g h t  t o  ilse or  d e r i v e  p r o f i t  from . 

l a n d  f o r  any p e r i o d  o f  t i m e .  Thus ,  n o t  o n l y  ownersh ip  

and...le&ses are covered;  e q c i t a t i e  i n t e r e s t s ,  o f  t h e  s o r t  
1 4  j - 

p o s s e s s e d  by t n e  h e n e f i c i a r y  o f  a t r u s t ,  ~ a s e m e n t s ,  and 

14/  Mexico d o e s  n o t  t r e a t  t h e  s i t u a t i o n  where ,  i n  i t s  - 
e q u i v a l e n t  o f  t h e  t r u s t  a r r angement ,  a  f o r e i g n e r  i s  bene- 
f i c i a r y ,  a s  v i o l a t i n g  i t s  l a w s  r e s t r i c t i n g  l a n d  ownersh ip  
by f o r e i g n e r s .  F o r e i g n e r s  have  used  t h i s  d e v i c e  f r e q u e n t l y  
t o  g a i n  e f f e c t i v e  c o n t r o l  o f  l a n d  i n  t h a t  c o u n t r y .  Seminar  

~ - 

on t h e  Law o f  Rea l  P r o p e r t y  ~ c q u i s i t i o n  i n  Mexico, 1 2  A R I Z .  
L .  REV. p.  265 ,  a t  2 8 6  ( 1 9 7 0 ) .  



covenants  r unn ing  w i t h  the l a n d  would a l l  appear  t o  b e  

reached.  

One l i m i t a t i o n  on  t h e  d e f i n i t i o n  o f  " i n t e r -  

e s t s  i n  r e a l  p r o p e r t y "  t h a t  t h e  Convention might  

c o n s i d e r  is i t s  a p p l i c a t i o n  t o  c o r p o r a t e  s t o c k .  Corpora te  

s t o c k  i s  n o t  normally cons ide red  an  i n t e r e s t  i n  l and ,  and 

t h a t  i n t e r p r e t a t i o n  might  be  con t inued .  I n  view o f  t h e  

problem g a i s e d  by s e c t i o n  805  o f  t h e  Covenant ,  however, 

t h i s  may have t o  be made e x p l i c i t .  S e c t i o n  805 f o r b i d s  

a c q u i s i t i o n s  o f  i n t e r e s t s  i n  l and  by persons  n o t  o f  

Nor thern  Marianas d e s c e n t .  I f  s t o c k  o f  c o r p o r a t i o n s  owning 

l and  i s  n o t  "an i n t e r e s t  i n  l a n d , "  t h e  s h a r e h o l d e r s  o f  a  

land-owning c o r p o r a t i o n ,  o r  t h e  c o r p o r a t i o n  i t s e l f ,  cou ld  

s e l l  t o  f o r e i g n e r s  enough s h a r e s  t o  c o n s t i t u t e  a  con- 

t r o l l i n g  i n t e r e s t .  Th i s  would accompl ish  t h e  o b j e c t i v e  

fo rb idden  by s e c t i o n  805, and y e t  would n o t  be  unlawful ,  

u n l e s s  it cou ld  b e  proved t h a t  t h e  c o r p o r a t i o n  was i n  f a c t  

c o n t r o l l e d  by f o r e i g n e r s  a t  t h e  t i m e  o f  tEe  l a n d  a c q u i s i -  

t t @ ~ -  

There a r e  t h r e e  p o s s i b l s  ways o f  d e a l i n g  with 

. .  . 
- A  

. - cllis -,cn~ez. Ti\3 c i i=j t  2~ 2~21-;32 isterest- su 

t h a t  c o r p o r a t e  t r a n s a c t i o n s  .could proceed f r e e l y  w i thou t  

b e i n g  a f f e c t e d  by s e c t i o n  805. 

The second is t o  p rov ide  t h a t  a l l  such s t o c k  i s  

under  a l l  c i rcumstances  an  " i n t e r e s t  i n  l a n d , "  o f  t h e  same 



s o r t  t h a t  t h e  c o r p o r a t i o n  e n j o y s .  Under t h i s  formula ,  

s t o c k  c o u l d  never  be a c q u i r e d  by p e r s o n s  n o t  of  Nor thern  

Marianas d e s c e n t .  Thus, even i f  a  c o r p o r a t i o n  was per-  

m i t t e d  t o  have 20 p e r c e n t ,  o r  2 5  p e r c e n t  o r  4 0  p e r c e n t  o f  

i t s  s h a r e s  i n  non-Marianas hands a t  t h e  t i m e  t h e  l a n d  was 

a c q u i r e d ,  t h e  non-Marianas s h a r e h o l d e r s  c o u l d  t h e r e a f t e r  

s e l l  t h e i r  s h a r e s  o n l y  t o  Nor thern  Marianans.  The e f f e c t  

o f  such a  r u l e  would be  t o  make it v e r y  u n l i k e l y  t h a t  non- 

Marianans would e v e r  a c q u i r e  s t o c k  i n  any Nor thern  Marianas 

c o r p o r a t i o n .  Even a c o r p o r a t i o n  having no permanent o r  

long-term i n t e r e s t s  i n  l a n d  would n o t  b e  a t t r a c t i v e ,  because  

i f  t h e  c o r p o r a t i o n  d i d  a c q u i r e  an  i n t e r e s t  i n  l a n d  i n  t h e  

f u t u r e ,  t h e  f o r e i g n  s h a r e h o l d e r ' s  s t o c k  would immediately 

become v e r y  u n l i q u i d .  I n  e f f e c t ,  Nor the rn  Marianas corpora -  

t i o n s  would be f o r c e d  t o  l e a v e  1 0 0  p e r c e n t  of  t h e i r  s h a r e s  

i n  Nor the rn  Marianas hands ,  w i t h  a l l  t h e  d i s a d v a n t a g e s  t h a t  
1 

. . .  are d i s c u s s e d  i n  s e c t i o n  I I ( G )  below. On t h e  o t h e r  hand,  

s i ~ c h  a r u l e  i s  a t  l e a s t  s imple .  A v i o l a t i o n  i s  e a s y  Lo 

d e r l n e ,  a l t h o u g h  pe rhaps  difficult t o  d i s c o v e r .  

The t h i r d  a l t e r n a t i v e  is  t o  2rcviGe that a s h a r e  

l a n d  o n l y  i f  i t s  s a l e  t o  a  on-Marianan would lower t h e  

t o t a l  amount of s t o c k  i n  Nor the rn  Marianas hands below 

t h e  p e r c e n t a g e  p e r m i t t e d  f o r  c o r p o r a t i o n s  wish ing  t o  ac-  

q u i r e  l a n d  i n  t h e  Nor thern  Marianas.  F o r  example, i f  a  



c o r i o r a t i o n  must have  75 p e r c e n t  o f  i t s  s h a r e s  i n  t h e  hands 

o f  pe r sons  o f  Nor the rn  Marianas d e s c e n t  t o  be e l i g i b l e  t o  

a c q u i r e  l a n d ,  s t o c k  which,  i f  s o l d ,  would lower t h e  per-  

c en t age  o f  Nor thern  Marianas owners below 75 p e r c e n t  would 

be an  i n t e r e s t  i n  l and .  The e f f e c t  o f  such a  p r o v i s i o n  would 

be  t h a t  non-Marianas s h a r e h o l d e r s  c o u l d  always d i s p o s e  o f  

t h e i r  s t o c k .  S i n c e  t h e  s t o c k  would s t a r t  o u t  i n  t h e  

pos se s s ion  o f  a  non-Marianan, i t s  t r a n s f e r  t o  a n o t h e r  

non-Marianan cou ld  n o t  change t h e  pe r cen t age  d i s t r i b u t i o n  

of s t o c k  ownership.  Nor thern  Marianas s h a r e h o l d e r s ,  however, 

would be i n  a  r a t h e r  d i f f i c u l t  p o s i t i o n .  They would 

have g r e a t  d i f f i c u l t y  knowing whether  t h e y  cou ld  s e l l  

t h e i r  s t o c k  t o  a  non-Marianan a t  any g iven  moment. I t  

would be  nece s sa ry  t o  know t h e  s t a t u s  o f  a lmos t  a l l  t h e  

s h a r e s  b e f o r e  such  a  t r a n s f e r  cou ld  t a k e  p l a c e .  

T h i s  l a t t e r  problem i s  t h e  main d i s advan t age  o f  ' . 
t h i s  approach.  Under t h e  second a l t e r n a t i v e ,  a person  

c o a i d  a t  : .east be c e r t a i n  when h e  was v i o l ' a t i n g  t h e  law,  

7 . :  d ~ t n ~ u q h  c a t c h i n g  him might h e  d i f f i c u l t .  Under t h e  t h i r d  

a . i t c r n a t i v e ,  a Nor thern  Marianas s i ld reho lder  cou ld  ?ever 

The g r e a t  advan tage ,  o f  c o u r s e ,  i s  t h a t  t h i s  way o f  

d e a l i n g  w i t h  t h e  m a t t e r  makes p o s s i b l e  e q u i t y  p a r t i c i p a t i o n  

i n  Nor thern  Marianas  c o r p o r a t i o n s  by non-Marianans w i thou t  

any s i g n i f i c a n t  r i s k  o f  undermining t h e  o b j e c t i v e  o f  t h e  

li r e s t r i c t i o n s  on l a n d  a l i e n a t i o n .  



D. D e f i n i t i o n  o f  "Long-Term" I n t e r e s t  

The f i n a l  a s p e c t  o f  d e f i n i n g  what  i s  t o  b e  r e g u l a t e d  

i s  t h e  examina t ion  o f  t h e  q u a l i f i c a t i o n  " long- term."  

The Covenant d o e s  n o t  r e q u i r e  t h a t  a l l  i n t e r e s t s  i n  r e a l  

p r o p e r t y  remain i n  t h e  hands  o f  p e r s o n s  o f  Nor the rn  

Marianas d e s c e n t  -- o n l y  "permanent  and long- term i n t e r e s t s  

i n  r e a l  p r o p e r t y "  are a f f e c t e d .  S i n c e  t r a n s f e r s  o f  owner- 

s h i p  ( o r  t i t l e )  a r e  a u t o m a t i c a l l y  "permanent  and long- te rm,"  

t h e  narrow o r  b road  r e a d i n g  o f  t h i s  p a r t  o f  t h e  r e s t r i c t i o n  

depends e n t i r e l y  on t h e  t r e a t m e n t  o f  l e a s e h o l d  i n t e r e s t s .  

A s  i s  t r u e  o f  many a s p e c t s  o f  t h i s  q u e s t i o n ,  d e f i n i n g  

t h i s  t e r m  r e q u i r e s  r e s o l v i n g  a c o n f l i c t  between t h e  

.approach most conducive  t o  economic development and t h a t  

most l i k e l y  t o  p r o t e c t  t h e  Nor the rn  Marianas c u l t u r e  from 

e r o s i o n  and t h e  Nor the rn  Marianas peop le  from e x p l o i t a t i o n .  

A long- term lease i s  i n  many ways e q u i v a l e n t  t o  ownership.. . 
The owner o f  t h e  l a n d  may be  d e p r i v e d  o f  a l l  p o s s i b i l i t y  

of t a k i n g  advan tage  c f  any new economic o p p o r t u n i t y  f o r  

s p r i e d  e q u a l  t o  o r  g r e a t e r  t h a n  h i s  l i f e t i m e .  Unless  

t h e  lease c o n t a i n s  l i b e r a - 1  p r o v i s i a n s  r e g a r 5 i n g  r e a e g a t i a -  

t i  nx-L ~f kzrgs,  tha :anq&ji,..&r is rerccd t- ~ U Z S S  tne 

l i k e l y  i n c r e a s e  i n  v a l u e  o f . . h i s  l a n d  i n  s e t t i n g  t h e  r e n t .  

T h i s  would b e  p a r t i c u l a r l y  d i f f i c u l t  f o r  landowners 

whose e x p e r i e n c e  i n  commercial l a n d  d e a l i n g s  i s  l i m i t e d .  

Y e t ,  i f  such  leases a r e  n o t  a v a i l a b l e ,  o u t s i d e  e n t e r p r i s e s  



w i l l  f i n d  it d i f f i c u l t  t o  do  b u s i n e s s  i n  the Commonwealth. 

Such e n t e r p r i s e s  must e x p e c t  t o  p u t  up t h e i r  own b u i l d i n g s ,  

and t o  qo t h r o u g h  a p e r i o d  o f  g e t t i n g  e s t a b l i s h e d .  Such 

a n  unde r t ak ing  would n o t  b e  wor thwhi le  if an e n t e r p r i s e  

cou ld  n o t  be  c e . r t a i n  o f  b e i n g  a b l e  t o  s t a y  on t h e  l and  

it w a s  u s i n g  l ong  enough t o  r e c o v e r  i t s  inves tment .  

F requen t  r e n e g o t i a t i o n s  o f  terms l i k e w i s e  reduce  t h e  

u s e f u l n e s s  o f  t h e  l e a s e .  Fur thermore ,  i f  o n l y  u n r e a l i s -  

t i c a l l y  s h o r t  t e rms  a r e  p e r m i t t e d ,  t h e  t e m p t a t i o n  t o  

c i rcumvent  t h e  law w i l l  b e  s t r o n g ,  and t h e  d i f f i c u l t i e s  

o f  enforcement  t h u s  ve ry  g r e a t .  I n  s h o r t ,  t h e  Convention 

must somehow s t r i k e  a ba l ance .  

P r eceden t  is o f  l i m i t e d  u t i l i t y  h e r e .  The 

T r u s t  T e r r i t o r y  government r e q u i r e s  a l l  l e a s e s  t o  non- 

c i t i z e n s  o f  t h e  T r u s t  T e r r i t o r y  t o  b e  approved by t h e  High 
15/  - 

Coii~miss i o n e r  . Implementing t h i s  r e s t r i c t i o n ,  t h e  

T r u k t  T e r r i t o r y  M a n ~ a l  o f  Admin i , s t r a t ion  p rov ide s ,  i n  

park 483.1: 

Lease s  o f  30 y e a r s  o r  mure, i n z l u d j n g  
r s~eo : a l  o p t i o n s ,  s h a l l  c o t  be  approved 
i n  i i i ~  bbsenee of ths  s u b a i s s i o n  of 
c l e = r ,  det ai l ~ d  and  c u b s t a n t i a i  e~:.derice 
Li1a-i S ~ C L  C E ~ L  is in t n e  best i n ~ e r e s t  
o f  t h e  l e s s o r  and/or  t h e  T r u s t  T e r r i t o r y .  
A l e a s e  which is ,  i n  e f f e c t ,  a s a l e  o f  t h e  
r e a l  p r o p e r t y  w i l l  n o t  be  approved.  

15/ TTC tit. 1, § 1 3  (1970) ;  Land Management Regu l a t i on  N o .  4 .  - 



It should  be  no t ed  t h a t  t h e r e  is no a b s o l u t e  p r o h i b i t i o n  on 

l e a s e s  l o n g e r  t h a n  30 y e a r s ,  o n l y  a  heavy presumption 

a g a i n s t  them. 

I n  Mexico, a  l e a s e  f o r  10 y e a r s  o r  l onge r  i s  
16/  - 

cons ide red  a  s a l e .  The r e s t r i c t i o n s  on l a n d  ownership 

i n  t h a t  coun t ry ,  however, app ly  t o  on ly  a  p o r t i o n  o f  i t s  

l and ,  and' a r e  n o t  i n  f a c t  a b s o l u t e .  

The former c o n s t i t u t i o n a l  p r o v i s i o n  used i n  t h e  

S t a t e  o f  Washington was i n t e r p r e t e d  a s  f o r b i d d i n g  l e a s e s  
17/  - 

of  99  and 49  y e a r s .  Again, however, t h e  r e s t r i c t i o n s  

w e r e  n o t  t o t a l ,  and a p p l i e d  e s s e n t i a l l y  t o  a g r i c u l t u r a l  

l e a s e s .  

The Convention has  t h r e e  a l t e r n a t i v e s  i n  t h i s  

m a t t e r .  I t  can d e f i n e  "long-term" w i thou t  g iv ing  t h e  

l e g i s l a t u r e  power modify i t s  cho ice .  I t  can s e t  

o u t s i d e  l i m i t ,  a  pe rmi t t ed  maximum, and empower t h e  l e g i s -  
Z 

l a t u r e  t o  s i ior ten  t h e  pe r iod .  A l t e r n a t i v e l y ,  i t , c a n  se t  a  

minimum -- a  p e r i o d  t h e  l e g i s l a t u r e  could  n o t  zeduee. The 

l a s t  5v;o a l t e r n a t i v e s  can, of  cou r se ,  be coiibined wi th  

Iangliage such 2s "not less t h a n  11 - h u t  zat n o r e  than  - 

1 6 /  Seminar on t h e  Law o f  Real P rope r ty  A c q u i s i t i o n  i n  - 
Mexico, ---12 A R I Z .  L. REV. p. ..265, a t  284 ( 1 9 1 0 ) .  



The g r e a t  advantage o f  t h e  f i r s t  a l t e r n a t i v e  is  

i t s  c e r t a i n t y ;  a l l  i n t e r e s t e d  p a r t i e s  would know t h e i r  

r i g h t s  under t h i s  method. Of c o u r s e ,  if t h e  t e r m  s e l e c t e d  

proved u n s a t i s f a c t o r y ,  changing it would be  d i f f i c u l t .  

The second a l t e r n a t i v e  w i l l  e n s u r e  p r o t e c t i o n  a g a i n s t  

l e a s e s  of  a  c e r t a i n  number of  y e a r s  o r  l o n g e r ,  b u t  pe rsons  

i n t e r e s t e d  i n  i n v e s t i n g  i n  t h e  I s l a n d s  cou ld  never  be  

e n t i r e l y  s u r e  what l e a s e  t e r m  a p a r t i c u l a r  l e g i s l a t u r e  

might  s e l e c t .  Converse ly ,  a f i x e d  minimum would r e a s s u r e  

f o r e i g n  i n t e r e s t s ,  b u t  may expose t h e  peop le  o f  t h e  I s l a n d s  

t o  i n c r e a s e d  economic p r e s s u r e .  Combining t h e s e  l a s t  two 

would o f f e r  a measure o f  c e r t a i n t y  t o  a l l  p a r t i e s ,  p l u s  

t h e  f l e x i b i l i t y  r e q u i r e d  t o  t a k e  c a r e  o f  most d i f f i c u l t i e s .  

E. D e f i n i t i o n  o f  "Northern Marianas Descent" 

The second set  o f  f a c t o r s  t h a t  w i l l  de te rmine  

t h e  economic impact  o f  t h e  r e s t r i c t i o n s  on l a n d  a l i e n a t i o n  , 

is t h a t  r e l a t i n g  t o  e l i g i b l e  pe rsons .  Once t h e  C ~ n v e n t i o n  
A 

d e f i n e s  what t r a n s f e r s  a r e  t o  be covered by t h e  r e s t r i c t i o n s ,  

then  it nust t u r n  to t h e  p s r s c n s  to wh::m t h e  cgvered i n t e r -  

ests can  be t r a n s f e r r e d .  3 t ~ o a d  d e f i n i t i n n  of ~ l i g s h l e  -- 
.-. .  . s  pcrr;t2n r:.:.;.i ~ & T . T +  -rze 7-2-c e;l'fect 3s 3 car~o ; - i  C e l I 1 r r i t j ~ ~  

o f  t h e  e l i g i b l e  i n t e r e s t s .  .. 
The most impor t an t  o f  t h i s  second se t  of  f a c t o r s  

i s  a d e f i n i t i o n  o f  t h e  term "pe r sons  o f  Northern  Marianas 



descen t . "  Consider ing on ly  t h e  q u e s t i o n  of  c l a s s i f i c a t i o n s  
18/ - 

f o r  human be ings ,  t h r e e  i s s u e s  a r e  p resen ted .  F i r s t ,  

t h e  Convention should  d e f i n e  "Marianan." Next, t h e  Conven- 

t i o n  should  determine what p ropo r t i on  of  Northern Marianas 

d e s c e n t  w i l l  b e  r equ i r ed .  Th i rd ,  t h e  C o n s t i t u t i o n  should  

i n d i c a t e  t h e  s t a t u s  o f  non-Marianan spouses  and adopted 

c h i l d r e n  o f  persons  o f  Northern Marianas descen t .  

1. D e f i n i t i o n  of  "Marianan" 

The q u e s t i o n  of t h e  d e f i n i t i o n  o f  "Marianan" i s  

a  very  complex one. I n  l a r g e  p a r t ,  t h e  m a t t e r  i s  e t h n i c .  

%he s e n a t e  Report  makes t h i s  c l e a r  through i ts  r e f e r e n c e  

t o  t h e  Chamorros and C a r o l i n i a n s ,  t h e  e t h n i c  groups i n -  

d igenous  t o  t h e  Northern Marianas. The ques t i on ,  however, 

?& a l s o  geographica l .  Chamorros l i v i n g  on Guam, o r  

C a r o l i n i a n s  l i v i n g  on Truk, presumably cou ld  no t  be con- 

s i d e r e d  as being o f  "Northern Marianas descen t . "  The problem 

p re sen t ed  by t h e  United S t a t e s  C c n s t i t u t i o n  compl ica tes  

m a t t e r s  f u r t h e r ,  . f o r  t h e  p r o v i s i o n  must be drawn as c:arefnlly 

s s  ~ o s s i b l e  In o r d e r  t o  v i t h s t a n d  t h e  c o n s t i t x i i i o n ~ l  z t t a c k  

. . 
t h a t  will arise if t h e r e  a r e  persons  who are c l t i z e f i s  o f  

P - - - ~  , .d l l t l~ , ,r . :~e~l th  ef,+er;t oF s;.;cisii 32.':. !bj pf: 

18/ Treatment o f  c o r p o r a t i o n s  and o t h e r  nonna tu ra l  pe rsons  - 
i s  d i s c u s s e d  i n  S I I ( G )  below. 



t h e  Covenant, b u t  who are i n e l i g i b l e  t o  a c q u i r e  l and  under 

s e c t i o n  t h e  Covenant. 

P a r t i c u l a r l y  because of  t h e  geographica l  a s p e c t  

o f  t h e  d e f i n i t i o n ,  it appears  t h a t  any formula adopted 

w i l l  have t o  s t a r t  by r e q u i r i n g  r e s i d e n c e  a t  a p a r t i c u l a r  

t ime per iod .  There a r e  s e v e r a l  ways o f  approaching t h i s  

ma t t e r .  

a )  D i r e c t  evidence 

One approach i s  t o  r e q u i r e  t h a t  a person be of 

Chamorro o r  C a r o l i n i a n  a n c e s t r y  and e i t h e r  have r e s i d e d  

i n  t h e  Northern Marianas a t  a p a r t i c u l a r  t ime o r  be descended 

from one r e s i d i n g  t h e r e  a t  t h a t  t ime.  Thus, a person 

would have t o  show two th ings :  f i r s t ,  h i s  e t h n i c  s t a t u s ;  

and second,  h i s  r e s i d e n c e  o r  descen t  from a r e s i d e n t ,  through 

whatever r e c o r d s  might e x i s t ,  p l u s  t h e  tes t imony of people 

acqua in ted  wi th  h i s  fami ly  and h imse l f .  

Th i s  approach i s  f a i r l y  common. The Hawaiian 

Homes Camnission Act ,  which e s t a b l i s h e d  a < s ~ e c i a l  home- 

s t e s d i n g  system i n  Ilswaii- f o r  which on ly  " n a t i v e  Hawaii.aas" 

a r e  e l i g i b l e ,  de f ined  " n a t i v e  H a w f i i i ~ ~ l "  a s  "azy d e c c e n d a ~ t  

of ilvc 1 2 ~ ~  c:z-h&if pdr:: sf Lh? ~ l o o a  cf t i le  races 
1 9 /  

i n h a b i t i n g  t h e  ~ a w a i i a n  I s l a n d s  prev ious  t o  1778. "- 

19/ Hawaiian Homes Commission Act of 1920 S 2 0 1 ( 7 ) ,  4 2  - 
S t a t .  108 (1921) .  



S i m i l a r l y ,  t h e  laws o f  American Samoa p e r m i t  a l i e n a t i o n  
20/ 

o f  a l m o s t  a l l  l a n d  o n l y  t o  " n a t i v e  Samoans."- S i n c e  

t h a t  term is n o t  f u r t h e r  d e f i n e d ,  it must b e  assumed t h a t  

t h e  d i r e c t  e v i d e n c e  method i s  used.  A s i m i l a r  approach 

i s  used  f o r  d e t e r m i n i n g  e l i g i b i l i t y  f o r  e n r o l l m e n t  a s  a  

member o f  some American I n d i a n  t r i b e s .  For  example, t h e  

r e g u l a t i o n s  govern ing  e n r o l l m e n t  a s  a  Snake o r  P a i u t e  

p r o v i d e  : 

P e r s o n s  o f  Snake o r  P a i u t e  I n d i a n  
a n c e s t r y  born  on o r  p r i o r  t o  and l i v i n g  on 
August 20, 1964, who were members o f  o r  a r e  
d e s c e n d a n t s  o f  members o f  t h e  bands whose 
c h i e f s  and headmen We-you-we-wa (Wewa), 
Caha-nee, E-hi-gant (Egan) ,  Po-nee, Chaw- 
watanee,  O w i t s  ( O t i s ) ,  and  Tashe-go, s i g n e d  
t h e  u n r a t i f i e d  T r e a t y  of  December 1 0 ,  1868, 
and e l e c t  n o t  t o  p a r t i c i p a t e  a s  b e n e f i c i a r -  
ies i n  t h e  awards g r a n t e d  i n  Docket No. 87 
t o  t h e  Nor the rn  P a i u t e  Na t ion  s h a l l  be 
e l i g i b l e  f o r  i n c l u s i o n  on t h e  r o l l  p re -  
p a r e d  p u r s u a n t  t o  t h i s  P a r t  4 3 d . G /  

And t h e  d e f i n i t i o n  o f  "Alaskan n a t i v e "  i n  t h e  Alaska  N a t i v e  
8 

C l a i m s  S e t t l e m e n t  A c t  r e a d s :  " ( b )  ' N a t i v e '  means a c i t i z e n  

oE t h e  Uni ted  S t a t e s  who i s  a  p e r s o n  o f  o n e - f o u r t h  d e ~ r c e  

or  morc Alaska  I n d i a n  . . . Eskimo, Aleut blooc?, cr coz- 
22/ 

b i n a t i o n  t h s r e o f .  'I- 

20/ m E R I C A N  SAMOAN CODE tit. 27, S 204(b)  (1973) .  - 

22/ 43 U.S.C. S 1602 ( b )  (Supp. V ,  1975) . - 



The advantage  o f  t h i s  method is  t h a t  it focuse s  

d i r e c t l y  o n  the .  c h a r a c t e r i s t i c s  a t  i s s u e .  It is  t h e  o n l y  

way t o  approach the q u e s t i o n  t h a t  l o o k s  e x c l u s i v e l y  t o  

e t h n i c i t y  and r e s i d e n c e .  

There  a r e ,  h.owever, s e v e r a l  d i s advan t ages .  

P r e l i m i n a r i l y ,  it shou ld  b e  no t ed  t h a t  t h e  p r eceden t s  

c i t e d  above a r e  o f  l i m i t e d  u se .  The Samoan c a s e  i s  no t  

r e a l l y  ana logous ,  f o r  example, because  t h e  Samoan c u l t u r e  

has  been more communally o r i e n t e d  t h a n  t h e  Marianan and ,  

f u r t h e r ,  on ly  p r o o f s  of  e t h n i c i t y  a r e  invo lved .  I n  

Hawaii, a  d i f f i c u l t  t e s t  cou ld  be used because  o n l y  a  

p o r t i o n  o f  t h e  l a n d  -- n o t  a l l  ownership  r i g h t s  i n  t h e  

I s l a n d s  -- was a f f e c t e d .  The I n d i a n  example u se s  a  

ve ry  r e c e n t  d a t e .  

Use of  t h i s  t e s t  would r a i s e  c e r t a i n  problems. 

I n  t h e  f i r s t  p l a c e ,  a  ve ry  p r e c i s e  t e s t  i s  impor t an t ,  

because  a broad range  of r i g h t s  t o  own l a n d  i s  

involverl .  Yet p r e c i s i ~ n  i s  n o t  l i k e l y  t o  'be  p o s s i b l e ,  i n  

view cf t h e  absence  o f  r e c o r d s ,  T h i s ,  i n  t u r n ,  w i l l  1236 

j . n ~ v i t a b l y  t o  d e c i s i c ~ s  Irbased on s u 5 j c c t i v e  f a c t c r s ,  

=,:- - uL tl7r=i. , t h e  ~ T I ; J ~ ~ % ~ > S  3 5  2r00f n i g k t  Lreyuen t iy  t u r i i  on 

e x t r i n s i c  e l emen t s ,  such  as whe ther  a  c l a i m a n t  w a s  

s u f f i c i e n t l y  w e l l - l i k e d  t o  persuade peop le  t o  t e s t i f y  f o r  

him. 



b )  Census l i s t  

An a l t e r n a t i v e  approach would focus  on more ob jec -  

t i v e  f a c t o r s .  One way o f  doing t h i s  would be t o  r e q u i r e  t h a t  

any c l a iman t  be h imse l f  named o r  be 'descended  from a pe rson  

named on an  e x i s t i n g  l i s t ,  such a s  a  census .  The assump- 

t i o n  behind t h i s  approach i s  t h a t  t h e  l i s t  would i n c l u d e  a l l  

pe r sons  'who possessed  t h e  d e s i r e d  c h a r a c t e r i s t i c s  and o n l y  

t h o s e  pe rsons .  

Th i s  approach i s  f r e q u e n t l y  used i n  r e g u l a t i o n s  

concern ing  en ro l lmen t  o f  American Ind i ans .  For  example, 

t h e  r e g u l a t i o n  concern ing  t h e  Til lamooks p rov ide s :  

Each person  o f  Til lamook Ind i an  
a n c e s t r y  whose name appears  on e i t h e r  
t h e  census  r o l l  o f  t h e  Naalem (Nehalem) 
Band of  Til lamook I n d i a n s  d a t e d  
J anua ry  28, 1898, o r  on  t h e  a n n u i t y  
payment r o l l  of  t h e  Tillamook Band of  
Til lamook I n d i a n s  p repared  i n  1914 
under t h e  p r o v i s i o n s  o f  t h e  A c t  of  
August 24, 1912 . . ., who was l i v i n g  
on August 30, 1964, and a l l  descendan t s  
born  p r i o r  t o  and l i v i n g  on August 3 0 ,  
1964, o f  pe r sons  whose names appear  
on  e i t h e r  o f  t h e  above s p e c i f i e d  r o l l s ,  
r e g s r d l e s s  o f  whether  t h e  o r i g i n a l  
e n r o l l e e s  a r e  l i v i n g  Qr deceased ,  s h a l l  
be e l i g i b l e  f o r  inclusio1-I on the r o l l  
p r epa red  pu r suan t  t o  t h i s  P a r t  43c.23/ - 

T52  a*.3rita*-,ie z f  this >pproacl! i s  i t s  zzri.?,j.i-t-,i.. 

The o n l y  r e l i a b l e  census  o,f t h e  Nor thern  Marianas i s  t h a t  

of  1973, which i s  r e c e n t  enough t o  keep problems of p roof  

23/ 25 C . F . R .  § 43c.3 (1975) ( c i t a t i o n  o m i t t e d ) .  - 



t o  a minimum. The d i sadvantage  goes  t o  t h e  b a s i c  assumption 

o f  t h e  approach.  The 1973 census  l ists people  a s  T r u s t  

T e r r i t o r y  c i t i z e n s  o r  non-Trust T e r r i t o r y  c i t i z e n s ,  w i t h  

some i n d i c a t i o n  o f  p l a c e s  o f  b i r t h .  P a r t i c u l a r l y  because  

o f  t h e  l a r g e  number o f  T r u s t  T e r r i t o r y  employees on Saipan 

i n  1973, it might  be  d i f f i c u l t  t o  de te rmine  who was a 

Northern Marianan and who was n o t .  Moreover, people  who 

w e r e  away from t h e  I s l a n d s  would n o t  be  inc luded .  

Legal  s t a t u s  

I t  would be p o s s i b l e  t o  d e f i n e  Northern  Marianas 

d e s c e n t  i n  t h e  same t e r m s  t h a t  t h e  Covenant u s e s  t o  d e s c r i b e  

e l i g i b i l i t y  f o r  c i t i z e n s h i p .  S e c t i o n  301(a)  o f  t h e  Covenant 

p rov ides  : 

The fo l l owing  pe r sons  and t h e i r  c h i l d r e n  
under t h e  age o f  18  y e a r s  on t h e  e f f e c t i v e  
d a t e  of  t h i s  S e c t i o n ,  who a r e  n o t  c i t i z e n s  
o r  n a t i o n a l s  o f  t h e  Uni ted S t a t e s  under any 
o t h e r  p r o v i s i o n  o f  l a w ,  and who on t h a t  d a t e  
do n o t  owe a l l e g i a n c e  t o  any f o r e i g n  s t a t e ,  
a r e  d e c l a r e d  t o  be c i t i z e n s  o f  t h e  United 
S t a t e s ,  excep t  as o t h e r w i s e  provided i n  
S e c t i o n  302: 

a l l  pe rsons  born i n  t h e  Northern 
Mariana. I s l a n d s  who a r e  c i t i z e z s  of 
t h e  T r u s t  T e r r i t o r y  of +.he P a c i f i c  
Is1.ands on the day pyaceding t h e  
e f fee tF .~e  d ~ t e  3; t h i s  E~ci; ' ioil ,  a:.;< 
who on t h a t  d a t e  a r e  domic i led  i n  
t h e  Northern. Mariana I s l a n d s  o r  i n  
t h e  United S t a t e s  o r  any t e r r i t o r y  
o r  pos se s s ion  t h e r e o f ;  



S e c t i o n  303 adds:  

A l l  pe r sons  born  i n  t h e  Commonwealth 
on o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
S e c t i o n  and s u b j e c t  t o  t h e  j u r i s d i c t i o n  
o f  t h e  Uni ted  S t a t e s  w i l l  b e  c i t i z e n s  o f  
t h e  Uni ted  S t a t e s  a t  b i r t h .  

It would appear  t h a t  t h e s e  d e f i n i t i o n s  of  c i t i z e n  r each  most o f  1 
t h o s e  who cou ld  be  i nc luded  a s  "persons  o f  Northern  Marianas I 
descen t . "  To be  s u r e ,  it i n c l u d e s  t h e  c h i l d r e n  of  r e s i d e n t  I 
non-Marianas Micrones ians ,  b u t  t h e  number o f  non-Marianans 

would be  smal l .  F u r t h e r ,  t h i s  d e f i n i t i o n  ha s  a l e g a l  advantage.  1 
I f  t h e  p r o v i s i o n  was cha l l enged  a s  v i o l a t i n g  t h e  United S t a t e s  1 
Cons t i , t u t i on ,  it cou ld  be defended on t h e  ground t h a t  i t  avo ids  

p u r e l y  r a c i a l  c r i t e r i a  and i n c l u d e s  r e s i d e n t s  i n  need o f  pro- 

t e c t i o n  who a r e  t i e d  t o  t h e  I s l a n d s  by b i r t h .  To emphasize 

t h i s  focus  on t i es  t o  t h e  I s l a n d s ,  pe rsons  o f  t h e  p roper  

de scen t  born o u t  o f  t h e  I s l a n d s  cou ld  be  r e q u i r e d  t o  r e t u r n  by 

a c e r t a i n  age  i n  o r d e r  t o  m e e t  t h e  s e c t i o n  805 requ i rements .  
t 

Thcre a r e  numerous p r eceden t s  f o r  d e f i n i n g  pe r sons  

e l i g i b l e  t o  buy i c n d  by r e f e r e n c e  t o  c i t i z e n s h i p .  The Mexico 

Only Mexicacs by b i r t h ,  Mexicans 
Sy n a t u r a l l z a t i c n ,  2nd Mexj-can assczj-a-  
tiaris 5sve ths r i g h t  t q 2  cwr~ ? a:l?.s, 
w a t e r s  and t h e i r  a c c e s s i o n s ,  o r  o l c a i n  
concess ions  f o r  t h e  e x p l o i t a t i o n  o f  
mines o r  waters .24/  - 

24/ UNITED MEXICAN STATES CONST. a r t .  2 7 ,  S 1, quoted  i n  
Miller, I n v e s t i n g  i n  Real  P r o p e r t y  i n  Mexico, 4 4  L.A. BAR 
BULL. p .  561, a t  562 (1969) .  

f 



Likewise,  t h e  L i b e r i a  c o n s t i t u t i o n  r e a d s :  

No person  s h a l l  be  e n t i t l e d  t o  ho ld  r e a l  
e s t a t e  i n  t h e  Republ ic ,  u n l e s s  he  be  a  
c i t i z e n  o f  t h e  same. N e v e r t h e l e s s ,  t h i s  
a r t i c l e  s h a l l  n o t  be c o n s t r u e d  t o  app ly  
t o  c o l o n i z a t i o n ,  m i s s i o n a r y ,  e d u c a t i o n a l ,  
o r  o t h e r  benevo len t  i n s t i t u t i o n s ,  s o  long  
a s  t h e  p r o p e r t y  o r  e s t a t e  i s  a p p l i e d  t o  
i t s  l e g i t i m a t e  purposes .  - 25/ 

The c u r r e n t  law o f  t h e  T r u s t  T e r r i t o r y  i s  s i m i l a r ,  s t a t i n g :  

Only c i t i z e n s  o f  t h e  T r u s t  T e r r i t o r y  
o r  c o r p o r a t i o n s  wholly owned by c i t i -  
zens  o f  t h e  T r u s t  T e r r i t o r y  may ho ld  
t i t l e  t o  l a n d  i n  t h e  T r u s t  Terri- 
t o r y  . . . . 26/ - 
The advantage  of  t h i s  approach is  i t s  p r e c i s i o n .  

I t  would, o f  c o u r s e ,  r e q u i r e  proof  d a t i n g  from t h e  b i r t h -  

d a t e  o f  a  c l a iman t .  The p r o o f ,  however, a t  l e a s t  goes  o n l y  

t o  o b j e c t i v e  f a c t o r s ,  such  a s  p l a c e  o f  b i r t h .  The problems 

o f  a r b i t r a r y  d e t e r m i n a t i o n s ,  pe rhaps ,  cou ld  be avo ided ,  a s  

cou ld  t h e  r i s k  o f  over-  o r  unde r - i nc lu s ion  posed by t h e  . 
I 

census  l i s t .  

The d i s advzn t ages  of  t h i s  approach a r e  i t s  f a i l u r e  

ta cxc lud?  - a l l  non-Far ianans ,  i t s  p o s s i b i e  e x c i u s i 3 n  o f  p e r s o z s  

s f  c l e a r l y  "Northern  Nar ianas  d e s c e z t "  and i t s  r e l i a n c e  on 

- .  co!?s::es ,:f ?rqf fl lak r f i iqh t  h-;rc 5,- ~ b t . z i 3 .  , I  7 -~1 ;5 t i .=~  f f ~ ~ f i  

t h e  l a t t e r  problem cou ld  be  reduced by p u t t i n g  t h e  burden o f  

25/ LIBERIA CONST. a r t .  V, § 2. - 
26/  TTC tit. 57, ch.  11, S 11101 (1970) .  - 



proof i n  any c a s e  i nvo lv ing  a  p e r s o n ' s  de scen t  on t h e  p a r t y  a l l e g -  

i n g  t h a t  t h e  o t h e r  p a r t y  f a i l e d  t o  meet t h e  descen t  requ i rements .  

I t  must be emphasized t h a t  t h e  fo regoing  a l t e r n a -  

t i v e s  a r e  n e i t h e r  mutual ly  e x c l u s i v e  no r  exhaus t i ve .  The 

f i r s t  a l t e r n a t i v e  cou ld  be  used i n  con junc t ion  wi th  t h e  

second o r  ch i rd ,  s o  a s  n o t  t o  exclude a  person whose name 

was n o t  on t h e  l i s t  o r  was domici led  i n  a  t h i r d  count ry  

b u t  cou ld  prove h i s  Northern Marianas descen t  by o t h e r  means. 

I t  i s  a l s o  impor tan t  t o  no t e  t h a t  t h e  more r e c e n t  

t h e  d a t e  p r i o r  t o  which a  p e r s o n ' s  a n c e s t o r s  a r e  r e q u i r e d  t o  
2  7 /  - 

have moved t o  t h e  Northern  Marianas,  t h e  b e t t e r .  Th is  

w i l l  make t h e  p r o v i s i o n  a s  nonexclus ionary a s  p o s s i b l e ,  

which w i l l  be impor tan t  i n  any c o u r t  t e s t .  

The Convention a l s o  should  be aware t h a t  i t  need 

n o t  a t t emp t  t o  c o n s t r u c t  a  p e r f e c t  d e f i n i t i o n .  I t  may w e l l  

s e t  o u t  a  b a s i c  p rov i s ion ,  bu t  permi t  t h e  l e g i s l a t u r e  to .  . 
mcdify it so a s  t o  l i b e r a l i z e  it. 

F i n ~ l l y ,  it should  be no ted  t h a t ,  i n  any c a s e ,  

iQ w i l l  proSably be necessary Ior t h e  Co~monwealth t o  estz5- 

l i s h  a  reg is te r  uf e l i g i b l e  p e r s s n s  a s  q u i c k l y  a s  it ccn- 

. n 2 
- .  T-rl;fiielltly CL)T;. , -2e c--y;+yi k izs  5.f ?l27-y  z 2 r t z r  2 2 2  G,l>a.< - 

some r e l i a b l e  and p r e c i s e - g u i d e  w i l l  be needed a s  soon a s  

p o s s i b l e .  

2 7 /  S e l e c t i o n  of t h e  d a t e  i s  p r i m a r i l y  impor tan t  r ega rd ing  - 
t h e  f i r s t  and second a l t e r n a t i v e s ;  it i s  f a i r l y  au tomat ic  
under t h e  t h i r d .  + 



- 36 - 

2. D e f i n i t i o n  o f  de scen t  

Any requ i rement  o f  d e s c e n t  from a  p a r t i c u l a r  

group f o r  e n t i t l e m e n t  t o  a  p r i v i l e g e  ks aimed a t  p rese rv-  

i n g  t h e  c u l t u r a l  i d e n t i t y  of t h a t  group.  C u l t u r a l  i d e n t i t y ,  

however, i s  o f t e n  p r e se rved  a s  e f f e c t i v e l y  by f o s t e r i n g  

l o y a l t y  and a p e r s o n a l  s t a k e  i n  t h e  p r e s e r v a t i o n  o f  a  

way of  l i f e  o r  a c u l t u r a l  h e r i t a g e  a s  it i s  by emphasizing 

blood r e l a t i o n s h i p s .  The C o n s t i t u t i o n  cou ld  pe rmi t  any 

deg ree  o f  Northern  Marianas b lood ,  however s l i g h t ,  t o  

s a t i s f y  s e c t i o n  805, o r  it could  adop t  a  ve ry  s t r i n g e n t  

requ i rement  such as one-hal f  Nor thern  Marianas blood.  

I t  i s  d i f f i c u l t  t o  de te rmine  t h e  p o s i t i v e  

and n e g a t i v e  p o i n t s  o f  p a r t i c u l a r  p r o p o r t i o n s  o f  Northern  

Marianas b lood.  Th is  d i s c u s s i o n  w i l l  s imply g i v e  examples, 

and w i l l  comment upon t h e  s imilari t ies  and d i f f e r e n c e s  

between t h e  a r e a s  invo lved  i n  each ,  and t h e  Northern  Marianas.  
2  8/ - 

.Samoa use s  a  h igh  p r ~ 2 o r t i o n  o f  one-hal f .  But 

h e r e ,  c u l t u r a l  c u r l s i d e r a t i o r ~ s  are impor tan t !  and t h e  i s o l a -  

t i o n  o f  t he  I s l a n d s  l e s s e n s  t h e  deg ree  o f  i n t e r m a r r i a g e .  

---- --- - 

28/ AMERICAN SAMOA CODE tilt. 27, 5 204 ( b )  (1973) . - 



- 37 - 
29/ - 

The Hawaiian Homes Commission A c t  a l s o  u s e s  one-ha l f ,  

b u t  h e r e  aga in ,  t h e  d r a f t e r s  w e r e  p r i m a r i l y  i n t e r e s t e d  i n  
30/ - 

r e b u i l d i n g  a c u l t u r e  thought  t o  be  dying o u t .  Also ,  

o n l y  a  small amount o f  l a n d  w a s  i nvo lved ,  s o  t h e  danger  of 

t h e  c r e a t i o n  o f  an  e l i t e  w a s  minimal.  The Alaska Na t i ve  

Claims S e t t l e m e n t  Act  u se s  one- four th .  The r a t i o n a l e  f o r  

t h e  d i s t r i b u t i o n  o f  p r o p e r t y  i nvo lved  h e r e  was t h e  s e t t l e -  

ment of a  c l a im ,  r a t h e r  t han  a  l i m i t a t i o n  on landowning 

throughout  a  j u r i s d i c t i o n .  P r o p o r t i o n s  r e q u i r e d  f o r  e n r o l l -  
31/ - 

ment as a  member of an I n d i a n  t r i b e  va ry  widely .  

I n  summary, it must b e  p o i n t e d  o u t  t h a t  none o f  t 

t h e  above examples i nvo lve  r a c i a l  l i m i t a t i o n s  on t h e  r i g h t  

t o  own l and  throughout  a j u r i s d i c t i o n  l i k e l y  t o  be  i n  c l o s e  

touch  w i t h  o t h e r  c u l t u r e s .  A lower p r o p o r t i o n  than t h o s e  

l i s t e d  may t h e r e f o r e  ' be i n  o r d e r .  Indeed,  t h e  Convention 

29/ Hawaiian Homes C o m ~ i s s i o n  A c t  o f  1920 § 2 0 1 ( 7 ) ,  - 
42 S t a t .  1G8 (1921) .  

3G/ L e ~ q ,  Na t ive  IIawaiian Sand R i g h t s ,  5 3  C A L I P .  L. W V .  - 
p. 8 4 8 ,  a t  8.64-65 (1975) .  

1 /  E.g_-_, ?oaca,  onc - foc r t h  (25 C .P .P .  5 43a-  3 (d) ( 2 j )  ; -- 
(,lb:\ri>kss zap5 $2 2 sa-.~-,cc, l n y r 2  ?e~~zn'; f LC::~ z!~P, ! l . i i~ ;~d  c::. 
an 1889 r o l l  ( 2 5  C.F.R. § 43b.3) .  



may wish t o  c o n s i d e r  r e q u i r i n g  no more t h a n  " d e s c e n t , "  

pe rhaps  p r o v i d i n g  t h a t  de scendan t s  whose b lood quantum i s  

below a c e r t a i n  p r o p o r t i o n  must meet t e s t s  s i m i l a r  t o  t h o s e  

r e q u i r e d  i n  American Samoa o f  p e r s o n s  p o s s e s s i n g  "any non- 
32/ 

n a t i v e  blood.  "- Such an  approach would s i m p l i f y  en fo r ce -  

ment r equ i r emen t s  c o n s i d e r a b l y .  I n  a d d i t i o n ,  t h e  Convention 

cou ld  p rov ide  t h a t ,  whatever  t h e  s t a n d a r d ,  t h e  l e g i s l a t u r e  

cou ld  l i b e r a l i z e  bu t  n o t  t i g h t e n  i t .  

3 .  A n c i l l a r y  c o n s i d e r a t i o n s  

One o f  t h e  more d i f f i c u l t  a s p e c t s  o f  d e f i n i n g  t h e  

term "Northern  Marianan" r e l a t e s  t o  spouse s ,  b lood r e l a t i v e s  

and adop ted  c h i l d r e n  o f  pe r sons  themse lves  p a r t  o f  t h e  

p r o p e r  group.  The Convention, o f  c o u r s e ,  i s  f r e e  t o  de s ig -  

n a t e  spouses  and adopted c h i l d r e n  o f  Nor thern  Mar ianas ,  o r  

e i t h e r  a l o n e ,  a s  "persons  o f  Nor the rn  Marianas  d e s c e n t "  f o r  

s e c t i o n  8 0 5  pu rpose s  o r  t o  s p e c i f i c a l l y  exc lude  such pe r sbns . .  

On t h e  one hand, it seems ha r sh  t o  d e f i n e  l e g a l  terms 'so 

as t o  make it impossible E c r  a pe r son  whose on ly  v a l u a b l e  

p o s s e s s i ~ n  is  his Land -- which may be t r u e  o f  many c i t i -  

z c r s  of t h e  C ~ m . ~ ! w ~ a l t h  -- t o  p rov ide  f a x  t h o s e  c l o s e s t  

32/ These tes ts  are: - 
[Blorn  i n  American Samoa, . . . l i v e s  
w i t h  Samoans a s  a  Samoan; l i v e d  i n  American 
Samoa f o r  more t h a n  f i v e  y e a r s  and h a s  
o f f i c i a l l y  d e c l a r e d  h i s  i n t e n t i o n  o f  mak- 
i n g  American Samoa h i s  home f o r  l i f e .  

* 
AMERICAN SAMOAN CODE tit. 2 7 ,  204  ( b )  (1973) .  



t o  him. On t h e  o t h e r  hand,  i f  m a r r i a g e  t o  o r  a d o p t i o n  by 

a p e r s o n  o f  N o r t h e r n  Mar ianas  d e s c e n t  w a s  t o  c o n f e r  f u l l  

r i g h t s  r e g a r d i n g  l a n d  ownersh ip ,  p o s s i b i l i t i e s  o f  a b u s e  

would b e  c r e a t e d .  The d e l e g a t e s  w i l l  have  t o  weigh t h e  

l i k e l i h o o d  o f  any a b u s e  a g a i n s t  t h e  impor tance  o f  p r o t e c t -  

i n g  f a m i l y  i n t e r e s t s .  . . 

F. Trea tmen t  o f  Non-Marianans C u r r e n t l y  Owning 
Long-Term I n t e r e s t s  i n  R e a l  P r o p e r t y  

There  are t h r e e  c a t e g o r i e s  o f  p e r s o n s  c u r r e n t l y  

owning i n t e r e s t s  i n  l a n d  i n  t h e  N o r t h e r n  Mar ianas  whose 

s t a t u s  may c a u s e  some c o n f u s i o n .  F i r s t  are n o n c i t i z e n s  

of  t h e  T r u s t  T e r r i t o r y  owning "permanent"  i n t e r e s t s .  T r u s t  
3 3 /  - 

T e r r i t o r y  l a w  f o r b i d s  ownersh ip  o f  l a n d  by n o n c i t i z e n s ,  

b u t  the c o u r t s  o f  t h e  T r u s t  T e r r i t o r y  have  h e l d  t h a t  t i t l e  

h e l d  c o n t r a r y  t o  t h i s  p r o v i s i o n  i s  good u n t i l  a t t a c k e d  by 
3 4 /  - 

t h e  government  . Such p e r s o n s  may t h e r e f o r e  e x i s t .  . 
Second a r e  non-Marianas T r u s t  T e r r i t o r y  c i t i z e n s  owning 

permanent  i n t e r e s t s  i n  l a n d  i n  t h e  N o r t h e r n  Mar ianas .  No 

p x o v i s i s n  o f  law, of Course ,  p r e v e n t s  a c i t i z e n  s f  t h e  T r u s t  

T e r r i t o r y  frcm cc.ming l a n d  o u t s i d e  h i s  d i s t r i c t ,  The  l a s t  

ca. ts t~ory ir?l=-,l:~d?s cot,> non-.?.lariz~>?s c . i t ? z e n s  an2 xr:oncitizeils 

w i t h  i n t e r e s t s  t h a t  w i l l  be  c l a s s i f i e d  as " long- t e rm."  

33/  TTC tit. 5 7 ,  § 11101 ( 1 9 7 0 ) .  - 
3 4 /  A c f a l l e  v.  Aguon, 2 T.T.R. 133  (H.C.T.T. T r .  ~ i v .  - 
1 9 5 9 ) .  



A f t e r  t h e  enactment o f  t h e  C o n s t i t u t i o n ,  i t  w i l l  

become un lawfu l  f o r  pe r sons  i n  t h e  c a t e g o r i e s  d e s c r i b e d  t o  

a c q u i r e  t h e  t y p e s  o f  i n t e r e s t  t h e y  now hold .  However, 

s e c t i o n  8 0 5  o n l y  f o r b i d s  a c q u i s i t i o n s .  I t  does  n o t  r e q u i r e  

t h a t  pe r sons  be  d i v e s t e d  o f  i n t e r e s t s  t hey  c u r r e n t l y  own 

s imply because  t hey  would n o t  be  a b l e  t o  l a w f u l l y  o b t a i n  

such i n t e r e s t s  i n  t h e  f u t u r e .  Indeed,  a p r o h i b i t i o n  on 

ownership  t h a t  made i n v a l i d  p r e v i o u s l y  v a l i d  t i t l e s  so3 2ly 

on e t h n i c  grounds might  w e l l  be u n c o n s t i t u t i o n a l .  

While t h e  i n d i v i d u a l s  i n  t h e  t h r e e  c a t e g o r i e s  w i l l  

n o t  l o s e  t h e i r  l and ,  t h e y  may f a c e  d i f f i c u l t i e s  of  ano the r  

s o r t .  Not be ing  persons  of  Northern  Marianas d e s c e n t  ( i f  

t h a t  term is d e f i n e d  s t r i c t l y ) ,  t h e y  would be  unable  t o  

a c q u i r e  more l a n d ,  even i f  t h e i r  b u s i n e s s e s  made such acqu i -  

s i t i o n s  neces sa ry .  They might ,  f u r t he rmore ,  f i n d  i t  d i f f i -  

c u l t  t o  p rov ide  fo r  . t h o s e  members o f  t h e i r  f a m i l i e s  who 

??ere a l s o  n o t  o f  "Northern  Marianas de scen t . "  

The Conventivn has  three  a l t e r n a t i v e s .  I t  cou id  

make no s p e c i d l  p r ~ g i s i o n  f s r  ?rc?ie i n  t h e s e  c a t e g o r i e s .  

I t  co-ul_d pi-o~.?i& *.at s ~ c h  p e r s c i l ~ ,  t i7e i r  S D ~ ! I S ~ S ,  anci 

t h e i r  b lood r e l a t i v e s  r e s i d i n g  i n  t h e  I s l a n d s  were "persons  . 
of  Northern  Marianas de scen t "  f o r  a l l  purposes .  A l t e r n a t i v e l y ,  

it could  p rov ide  t h a t  such p e r s o n s '  spouses  and b lood  r e l a t i v e s  



r e s i d i n g  i n  t h e  Nor the rn  Mar ianas  w e r e  e x c e p t i o n s  t o  t h e  

" p e r s o n s  of Nor thern  Marianas d e s c e n t "  r u l e  as  f a r  a s  

i n h e r i t i n g  e x i s t i n g  i n t e r e s t s  w a s  concerned,  b u t  i n  no 

o t h e r  c a s e .  

The p r e c e d e n t  i n  t h i s  a r e a  i s  somewhat s p a r s e .  

C u r r e n t  T r u s t  T e r r i t o r y  l a w  p r o h i b i t s  "ho ld ing"  r a t h e r  

t h a n  a c q u i s i t i o n  o f  t i t l e .  The r e l e v a n t  s t a t u t e ,  however, 

a l s o  p rov ides :  

t h a t  n o t h i n g  h e r e i n  s h a l l  be c o n s t r u e d  
t o  d i v e s t  o r  i m p a i r  t h e  r i g h t ,  t i t l e ,  o r  
i n t e r e s t  of  n o n c i t i z e n s  o r  t h e i r  h e i r s  o r  
d e v i s e e s ,  i n  l a n d s  i n  t h e  T r u s t  T e r r i t o r y  
h e l d  by such p e r s o n s  p r i o r  t o  December 8 ,  
1941, and which have n o t  been v e s t e d  i n  
t h e  A l i e n  P r o p e r t y  Cus tod ian  . . . o r  if 
v e s t e d ,  a r e  r e l e a s e d  from t h e  t e r m s  o f  
s a i d  o r d e r  by d i r e c t i o n  o f  t h e  High 
Commissioner. .  . . . " 3 5 /  - 

The s t a t u t e s  p r o h i b i t i n g  a l i e n s  from owning l a n d  i n  t h e  

T e r r i t o r i e s  o f  t h e  Uni ted  S t a t e s  are s i m i l a r ,  exempting 
8 

from t h e i r  e f f e c t  

[ l l a n d  owned i n  any o f  t h e  T e r r i t o r i e s  
of t h e  Uni ted  S t a t s s  by a l i e n s ,  which 
was a c q u i r e d  on o r  b e f o r e  Harch 3: 1 8 8 7 ,  
so Long a s  it i s  held by t h e  t h e n  
owners, t h e i r  h e i r s  cr l e g a l  r e p r e s e n -  
t a i ~ i v e s ,  . . . 3 6 /  - 

35/ TTC tit. 57, ch.  11, § 1 1 1 0 1  (1970) .  - 

36/ 48 U.S.C.A. § 1502 (1976) .  - 



I n  bo th  o f  t h e s e  examples,  t h e  governments invo lved  

fol lowed t h e  t h i r d  a l t e r n a t i v e .  I n e l i g i b l e  owners were 

n e i t h e r  d i v e s t e d  nor  fo rb idden  t o  p rov ide  f o r  t h e i r  f a m i l i e s ,  

b u t  w e r e  a l s o  n o t  pe rmi t t ed  t o  i n c r e a s e  t h e i r  ho ld ings .  The 

advan tages  o f  t h i s  way of  d e a l i n g  w i th  t h e  problem a r e  note-  

worthy. I t  avo ids  t h e  l e g a l  and e t h i c a l  problems of  t a k i n g  

a  p e r s o n ' s  p r o p e r t y  w i thou t  payment, and o f  p r even t ing  a  pe rson  

from p a s s i n g  h i s  wea l t h  on t o  t h o s e  c l o s e  t o  him. A t  t h e  

same t i m e ,  it makes s u r e  t h a t  e x c e p t i o n s  i n  f a v o r  of  e x i s t i n g  

owners do n o t  become t h e  means of  a c h i e v i n g  what t h e  r u l e  

hopes t o  p r even t .  The b a s i c  assumpt ion would appear  t o  be 

t h a t  t h e  e x i s t i n g  degree  o f  ownership by n o n e l i g i b l e s  i s  

t o l e r a b l e ,  b u t  t h a t  any i n c r e a s e  i n  n o n e l i g i b l e  ownership,  

i n c l u d i n g  t h a t  by c u r r e n t  owners, poses  r i s k s .  

I n  f a v o r  o f  t h e  f i r s t  a l t e r n a t i v e ,  it cou ld  be 

argued t h a t  any cwnership  by non-Marianans i s  u n d e s i r a b l e ;  . 
dnd e x i s t i n g . h c l d i n g s  shou ld  come back i n t o  government 

baniis a s  seen a s  g o s s i b l e ,  even i f  i h i s  means p r even t ing  a  

perscr? frcn 1e;~rincj h i s  l and  tc h i s  c h i l d r e n .  The Ccnven- 

t i o n  ncy b e i i r v e  t h i s  appr02ch Lo he  wa.rrznted. I t  must 

,kc,, t h a t  ih;! s t r i c t e r  i h e  s t a ~ l r i a r d ,  De rcir~eiilGe~^~d, LOW.= ---- 

t h e  more c l o s e l y  t h e  c o u r t s ' w i l l  examine it. 



The second a l t e r n a t i v e  h a s  t h e  advan tage  o f  avoid-  

i n g  some t y p e s  o f  d i s c r i m i n a t i o n ,  and t h u s  e l i m i n a t i n g  

some grounds  of l e g a l  a t t a c k .  I t  wguld p e r m i t ,  however, 

pe r sona .  a l r e a d y  landowners  i n  t h e  T r u s t  T e r r i t o r y  t o  expand 

t h e i r  h o l d i n g s .  , The dangers  b e l i e v e d  t o  f low from non- 

Mar ianas  l a n d  ownership  c o u l d  t h e r e f o r e  be a  problem. 

F i n a l l y ,  i t  must be  remembered t h a t  q u e s t i o n s  

w i l l  be  r a i s e d  i f  non-Marianan landowners  and Nor the rn  

Mar ianas  landowners  a r e  t r e a t e d  d i f f e r e n t l y  w i t h  r e g a r d  

t o  d i s p o s i t i o n  o f  l and .  Thus, i f  Nor the rn  Marianans 

c o u l d  l e a v e  l a n d  t o  non-Marianas s p o u s e s  and c h i l d r e n  who 

d i d  n o t  l i v e  " a s  Mar ianans , "  t h e r e  s e e m s  no r e a s o n  t o  deny 

t h e  same p r i v i l e g e  t o  non-Marianans, t h e  d a n g e r s  b e i n g  t h e  

same. Converse ly ,  i f  a  Nor the rn  Marianas landowner i s  t o  

b e  p r e v e n t e d  from l e a v i n g  l a n d  t o  b lood  r e l a t i v e s  w i t h  
'1 .': 

less t h a n  a  c e r t a i n  p e r c e n t a g e  o f  Nor the rn  Mar ianas  b l o a d ,  , 

it seems u n f a i r  (and may b e  i l l e g a l )  t o  p e r m i t  non-Marianans 

t o  l e a v e  l a n d  t o  b iood  r e l a t i v e s  w i t h  no Nor the rn  Ma,ria;las 

b lood  a+ a l l .  I n  l i g h t  o f  t h e  p o s s i b i l i t y  cf chaiieriLje 

Ur , ~ e r  7, .  - t h e  G n i t s d  States C e ~ s t i t u t i o n ;  these c o n s i Z s r a t i c ~ s  

must be  borne  i n  mind when t h i s  ~ r o b l e r ~ l  i s  examined. 

G. T rea tmen t  of  ~ o p ~ o r a t i o n s  and Othe r  Non- 
N a t u r a l  P e r s o n s  

S e c t i o n  805 s p e a k s  o f  p e r s o n s  o f  Nor the rn  Mar ianas  

d e s c e n t ,  and o n l y  n a t u r a l  p e r s o n s  c a n  "descend . "  I t  i s  



p o s s i b l e  t o  i n t e r p r e t  t h i s  language,  t h e r e f o r e ,  as f o r b i d d i n g  

a l l  ownership o f  l and  by n o n n a t u r a l  pe rsons .  There i s  no 

ev idence ,  however, t h a t  such an i n t e r p r e t a t i o n  w a s  in tended .  

I n  l i g h t  o f  t h e  very  s e r i o u s  e f f e c t s  such a p r o h i b i t i o n  would 

have on economic development, i t  seems l o g i c a l  t h a t  t h e  

matter would n o t  have been l e f t  t o  i n t e r p r e t a t i o n  i f  such an  
37/ - 

e f f e c t  were d e s i r e d .  

37/ Such p r o v i s i o n s  a r e  n o t  unknown, f o r  example, P . R .  - 
CONST. a r t .  V I ,  § 1 4 :  

No c o r p o r a t i o n  s h a l l  be  a u t h o r i z e d  
t o  conduct  t h e  b u s i n e s s  o f  buying and 
s e l l i n g  r e a l  estate  o r  be p e r m i t t e d  
t o  ho ld  o r  own r e a l  e s t a t e  excep t  
such as may be  r ea sonab ly  neces sa ry  t o  
e n a b l e  it t o  c a r r y  o u t  t h e  purposes  f o r  
which it was c r e a t e d ,  and eve ry  corpora -  
t i o n  a u t h o r i z e d  t o  engage i n  a g r i c u l t u r e  
s h a l l  by i t s  c h a r t e r  be  r e s t r i c t e d  t o  
t h e  ownership and c o n t r o l  o f  n o t  t o  
exceed f i v e  hundred acres of  l a n d ;  and 
t h i s  p r o v i s i o n  s h a l l  be  h e l d  t o  p r e v e n t  
any member o f  a c o r p o r a t i o n  engaged i n  
ag r i cu3 . t u r e  from be ing  i.n any w i s e  i n t e r -  
e s t e d  i n  any o t h e r  c o r p o r a t i o n  engaged 
i n  a:rl.cult-ure ... 

Curpo ra t i ons ,  I~oweve;:, Kay l o a n  
funds  up.311 re21 e s t a t e  s e c c r i t y ,  and 

. nurchase  r e a l  e s t a t e  5;.I?e;1 nzces sa ry  f c r  
c -,, . L-. , . Li:.>n r \ f  1 3 a ~ s ,  .cl;t 'hey shill 

d i s p o s e  of real  e s t a t e  s o  o b t a i n e d  w i t h i n  
f i v e  y e a r s  a f t e r  r e c e i v i n g  t h e  t i t l e .  

One c o n t r a r y i n d i c a t i o n  i s  t h a t  S 8 0 6  makes c l e a r  
t h a t  t h e  p r o h i b i t i o n s  o f  6 805 do n o t  app ly  t o  t h e  United 
S t a t e s  government. I f  t h e  Uni ted  S t a t e s  government can own 
l and  i n  t h e  Commonwealth, it f o l l o w s  t h a t  t h e  government 
of t h e  Commonwealth must en joy  t h e  same power, whether o r  
n o t  it i s  a  "pe r son  of  Northern  Marianas  d e s c e n t . "  



The q u e s t i o n  i s  e s s e n t i a l l y  one o f  de te rmin ing  

what degree  of  p a r t i c i p a t i o n  i n  a  c o r p o r a t i o n  by human 

be ings  of Northern  Marianas d e s c e n t  c o n f e r s  "Northern 

Marianan" s t a t u s  upon a co rpo ra t i on .  One w e l l  known au tho r -  

i t y  has  proposed s i x  a l t e r n a t i v e s  f o r  de te rmin ing  whether  

a  c o r p o r a t i o n  i s  an a l i e n ,  i n  a  d i s c u s s i o n  t h a t  i s  a p p l i -  
, '. 38/ - 

c a b l e  t o  t h i s  s i t u a t i o n .  

(1) The n i n e t e e n t h  c e n t u r y  American approach w a s  

t o  look t o  t h e  p l a c e  of  t h e  i n c o r p o r a t i o n  of  t h e  e n t e r p r i s e .  

Mexico con t inues  t o  d e a l  w i th  t h e  s u b j e c t  i n  t h i s  f a s h i o n ,  

f o rb idd ing  land  ownership i n  c e r t a i n  a r e a s  by c o r p o r a t i o n s  

w i th  f o r e i g n  s h a r e h o l d e r s ,  b u t  p e r m i t t i n g  land-owning corpora-  

.. t i o n s  t o  be  owned themselves  by o t h e r  Mexican c o r p o r a t i o n s  - - 

3 9 /  - 
t h a t  may be complete ly  f o r e i g n  owned. I n  l i g h t  o f  t h e  

e a s e  w i th  which non-Marianas persons  may be a b l e  t o  i n c o r p o r a t e  

i n  theCs ,monweal th ,  however, t h i s  t e s t  a l o n e  may n o t  be' e O 

4 9 /  - 
s u f  f ic iea t .  The Mexican r e g u l a t i o n  h a s  n o t  b locked f o r e i g n  

l zn2h3ld ings  i n  t h a t  count ry .  Local  i n c c r p o r a t i o n  might  

28,' Tag t s ,  The C o r p u x ~ t e  APFen: F e f i n i t i o n a l  Q u e s t i o n s  - ., - -- - -. --- . 
F~r'..e:.ral Y.es+r.?.:.iats on  b1r7rpir:n E r l k c ~ i ; r i s e ,  7 4 IlA2TT ., L . 
.~.- T-z my. - -;- I.\ ,-- - .- -- -- ---- . . Y \ ~ 2 t l ;  [ h e r e i r ~ a f t e r  c i t e d  as t a g t s j  . 

39/ M i l l e r ,  I n v e s t i n g  i n - R e a l  P rope r ty  i n  Mexico, 4 4  L.A. - 
BAR BULL- p .  561 (1969) .  

40/ The s u b j e c t  of  i n c o r p o r a t i o n -  i s  d i s cus sed  i n  BRIEFING - 
PAPER NO. 1 4 :  COFG'ORATIONS § 11. 



be made a  c o n d i t i o n  o f  l a n d  ownership ,  b u t  seems i nadequa t e  

a s  t h e  s o l e  tes t .  

( 2 )  The p r i n c i p a l  p l a c e  o f  ' bus iness  t e s t  i s  a  

second a l t e r n a t i v e .  Th i s  would r e q u i r e  a  c o r p o r a t i o n  b o t h  

t o  i n c o r p o r a t e  i n  t h e  Commonwealth - and have i t s  p r i n c i p a l  

p l a c e  o f  b u s i n e s s  t h e r e .  Th i s  t e s t  cou ld  a l s o  be circum- 

ven t ed ,  however, through t h e  u se  o f  s u b s i d i a r i e s .  Non- 

Marianans f a c i n g  such a  s t a n d a r d  cou ld  s imply  i n c o r p o r a t e  

i n  t h e  Commonwealth and e s t a b l i s h  t h e  c o r p o r a t i o n ' s  o n l y  

o f f i c e  t h e r e .  Such a  s t a n d a r d  would n o t  appear  t o  s a t i s f y  

s e c t i o n  805. 

( 3 )  A t h i r d  a l t e r n a t i v e  i s  t o  look  t o  t h e  Nor thern  

Marianas s t a t u s  o f  t h e  h o l d e r s  o f  v o t i n g  s h a r e s .  The t h e o r y  

would be  t h a t  i f  a p a r t i c u l a r  p e r c e n t a g e  o f  s h a r e h o l d e r s  must  

themse lves  b e  e l i g i b l e  t o  own l a n d ,  t h e y  cou ld  p r e v e n t  t h e  

c o r p o r a t i o n  from doing any th ing  which s e c t i o n  805 i s  aimed 

a t  p r e v e n t i n g .  The d i f f i c u l t y  w i t h  t h i s  approach i s  t h a t  

b l o c k s  s f  siicires i n c l u d i n s  less t h a n  51  p e r c e n t  of  t h e  vct i .ng 

pawer 3f a corporsti43n sa.3 c o n t r o l  ail enterprise. Yet, 

t h e r e  zre p r o b l e r s  ill r e q u i r i n q  130 eercen t  iwlarianas ov;r.er- 

s h i p :  

The r ea sons  f o r  Ehus s h r i n k i n g  from 
c a r r y i n g  t h e  s t o c k h o l d i n g  r u l e  t o  i t s  
l o g i c a l  ext reme a r e  s e v e r a l .  A b a s i c  
one  i s  t h a t  t h e  i n d u s t r y  may need f o r e i g n  



c a p i t a l  . . . . A d e s i r a b l e  compromise 
would be  t o  have t h e  a l i e n  i n v e s t o r ' s  
money b u t  n o t  h i s  v o t e .  The Bank o f  t h e  
Uni ted  S t a t e s  ach ieved  t h i s  g o a l  by a l low-  
i n g  t h e  s a l e  o f  s h a r e s  t o  a l i e n s  b u t  
d e p r i v i n g  t h e  s h a r e s  o f  t h e  proxy r i g h t  
u n l e s s  e x e r c i s e d  by a  r e s i d e n t  o f  t h e  
Uni ted  S t a t e s .  Organ i za t i ons  o f  lesser 
f i n a n c i a l  a t t r a c t i v e n e s s  c o u l d  n o t ,  however, 
hope t o  d u p l i c a t e  t h i s  f e a t .  The re fo r e  
t h e r e  i s  p r e s s u r e  on t h e  lawmaker t o  pe rmi t  
some m i n o r i t y  power i n  p r o p o r t i o n  t o  i n v e s t -  
ment. 

Cons ide r a t i ons  o f  a d m i n i s t r a t i o n  a l s o  
m i l i t a t e  a g a i n s t  a  100 p e r  c e n t  r equ i rement .  
I f  s h a r e s  a r e  f a i r l y  wide ly  d i s t r i b u t e d ,  t h e  
odds a r e  g r e a t  t h a t  sooner  o r  l a t e r  some 
s h a r e s  w i l l  f a l l  i n t o  t h e  hands o f  a l i e n s  by 
v i r t u e  o f  i n h e r i t a n c e  o r  d e v i s e  . . . . The 
menace o f  such consequences i s  s c a r c e l y  con- 
duc ive  t o  a d d i t i o n a l  inves tment  by [ l o c a l s ]  
and would t e n d  t o  make t h e  s e c u r i t i e s  o f  such 
a f i r m  non-negot iable .41/  - 

Desp i t e  t h e s e  arguments ,  T r u s t  T e r r i t o r y  law r e q u i r e s  t h a t  

c o r p o r a t e  l a n d  buyers  be wholly owned by T r u s t  T e r r i t o r y  

c i t i z e n s ,  b u t  long-term l e a s e s  a r e  l e a s t  t h e o r e t i c a l l y  

p o s s i b l e  under  T r u s t  T e r r i t o r y  law. Such is  n o t  l i k e l y  t o  

be  t r u e  under Comnonwealth law. 

PsdexaI s i a l u t e s  r e q u i r i n g  c o r p o r a t i o n s  t o  be 

Psnericac c i t i z e n s  to ,he e l i g i b l e  f o r  p a r t i c u l a r  a c t i v i t i e s  

ha\.re 9f Len i z c l u d ~ r 5  reqnj.senents Frr ~ : < t ~ 3 0 r d l n a r  y v a j c r .  ~ t y ,  b;lt  
42 /  - 

n o t  complete ,  American c i t i z e n  vo t i ng - sha r e  ownership.  

4 1 /  Vagts  pp. 1532-33 ( f o o t n o t e s  o m i t t e d ) .  - 

42/  Co rpo ra t i ons  engaged i n  b r o a d c a s t i n g ,  80%, 47 U.S.C.A. - 
S 310 ( b )  ( 3 )  (1976) ; p a r e n t  c o r p o r a t i o n s  o f  b r o a d c a s t i n g  
s u b s i d i a r i e s ,  75%, 47 U.S.C.A. 5 310 (b )  ( 4 )  (1976) ; corpora -  
t i o n s  owning l a n d  i n  f e d e r a l  t e r r i t o r i e s ,  80%,  A c t  o f % a r c h  3 ,  
1857, ch .  340, S 2 ,  24 S t a t .  477 - r e p e a l e d  1897; c o r p o r a t i o n s  
engaged i n  c o a s t a l  s h i p p i n g ,  7590, 46 U.S.C. 5 8 0 2 ( a )  (1970) ;  
domest ic  a i r  c a r r i e r s ,  75%, 49 U.S.C. S 1301,(13) (1970) .  



Such s u p e r - m a j o r i t y  r e q u i r e m e n t s  may r e d u c e  s u b s t a n t i a l l y  

t h e  chance  o f  f o r e i g n  c o n t r o l  o f  a  c o r p o r a t i o n ,  b u t  pose  

a d m i n i s t r a t i v e  problems l i t t l e  d i f f e r e n t  from t h o s e  gener -  - - 
4  3 /  - 

a t e d  by 100 p e r c e n t  r e q u i r e m e n t s .  

(4 )  R e q u i r i n g  t h a t  a c e r t a i n  p e r c e n t a g e  o f  o v e r a l l  

i n v e s t m e n t  be from e l i g i b l e  p e r s o n s ,  w i t h o u t  r e f e r e n c e  t o  t h e  

v o t i n g  s h a r e s  o f  t h e  s e c u r i t i e s  owned, i s  a n o t h e r  way o f  
44/ - 

a d d r e s s i n g  t h e  matter. S e c t i o n  805 is aimed a t  r e s e r v i n g  

t h e  p r o f i t s  from l a n d  as w e l l  a s  c o n t r o l  o f  l a n d  t o  p e r s o n s  

o f  Nor the rn  Mar ianas  a n c e s t r y .  F u r t h e r ,  it i s  s o m e t i m e s  

p o s s i b l e  f o r  nonequ i ty  i n v e s t o r s  i n  a  c o r p o r a t i o n  t o  c o n t r o l  

it ,  d e s p i t e  t h e i r  l a c k  o f  e q u i t y .  There  i s  t h u s  some r e a s o n  

t o  c o n s i d e r  t h i s  approach ,  e s p e c i a l l y  because  it would p r o v i d e  

a  d e v i c e  f o r  d e a l i n g  w i t h  n o n c o r p o r a t e  a s s o c i a t i o n s .  I t  

must  b e  remembered, however, t h a t  t h e  i n h a b i t a n t s  o f  t h e  

N c r t h e r n  Mar ianas  c a n  o n l y  make c e r t a i n  t h a t  f o r e i g n e r s  d e r i v e  

no p r o f i t  from l and  i n  t h e  Commonwealth by an a l m o s t  t o t a l  -- 
z e j e c t i e n  o f  c d t s i d z  p r i v a t e  c a p i t a l .  I n  l i g h t  cf +he s t a t e  

s o x t  c f  appro-cl-i, t h e r e f o r e .  s h 3 x i d  ke used  w i t h  c a u t i o n .  

43/ V a g t s  pp. 1536-38 ( e s p e c i a l l y  d i s c u s s i o n  o f  d i f f i c u l t i e s  - 
Westinghouse f a c e d  b e f o r e  t h e  F C C ) .  

4 4 /  E.g. ,  46 U.S.C. S 802 (1970) ( r e q u i r i n a  t h a t  75% o f  t h e  - 
s t o c k  o f  c e r t a i n  s h i p p i n g  c o r p o r a t i o n s  be  owned bv American 
c i t i z e n s ,  as i n t e r p r s e d i n  ~ s a c h a m  Corp. v .  u n i t e d  S t - t e s ,  
207 F. 2d 535 ( 4 t h  C i r .  1 9 5 3 ) ) .  



( 5 )  A f i f t h  way o f  c l a s s i f y i n g  a  c o r p o r a t i o n  i s  
45/ - 

by t h e  n a t i o n a l i t y  o f  i t s  managers  a n d  d i r e c t o r s .  T h i s  

d e v i c e  a l o n e ,  however,  i s  u n l i k e l y  t o ' s e r v e  t o  g u a r a n t e e  

N o r t h e r n  M a r i a n a s  c o n t r o l ,  i f  a  h i g h  d e g r e e  of non-Marianas  

s h a r e h o l d i n g  i s  p e r m i t t e d .  I n  m o s t  f e d e r a l  s t a t u t e s  where  

it a p p e a r s ,  it i s  c o u p l e d  w i t h  o t h e r  t es t s ,  s u c h  as n a t i o n -  
4  6/ - 

a l i t y  of s t o c k h o l d e r s .  The t h e o r y  i s  clear:  i f  b o t h  

m o s t  s t o c k h o l d e r s  and  m o s t  o r  a l l  o f f i c e r s  a n d  d i r e c t o r s  

a r e  l o c a l s ,  t h e  l i k e l i h o o d  t h a t  local  i n t e r e s t s  w i l l  c o n t r o l  

t h e  management o f  t h e  c o r p o r a t i o n  f o r  t h e  b e n e f i t  o f  t h e  

l o c a l i t y  i s  h i g h .  

( 6 )  A s i x t h  a p p r o a c h ,  o f t e n  u s e d  i n  c o n j u n c t i o n  

w i t h  a l l  o f  t h e  o t h e r s ,  i s  s i m p l y  t o  f o c u s  o n  t h e  key  

q u e s t i o n  o f  c o n t r o l  i t s e l f .  T h a t  i s ,  local  c o n t r o l  is  r e q u i r e d  

a n d  a n  e x p e r t  agency  i s  e s t a b l i s h e d  t o  d e t e r m i n e  w h e t h e r  or  

n o t  c o n t r o l  o f  t h e  c o r p o r a t i o n  i s  i n  a l i e n  hands .  T h i s  ap-  
47/ - 

preach i s  t a k e n  i n  s e v e r a l  s t a t u t e s  d e a l i n g  w i t h :  a v i a t i o n ,  

45 /  Fcir tiil e x a n p l e  of t h i s  c l a s s i f i c a i , i o n ,  see 1 2  U,S.C. 
72 ( lP?C)  ( r e g d r d i n g  n a t i ~ n a l  b a n k s ) .  

C 6 /  4 ?  U c  S.C.A. Ss 21C ( 5 )  ( :3) , ( 4 )  (19'76) ( b r o a d c a s t i n g )  ; - 
4 :  5 .  1 ['1370) i .  a r r  ; 17 3.S.C:. 
5 5  614, 619 (1970)  [banks  engaged  i n  f o r e i g n  q p e r c i t i o n s j  ; 
46 U. S.C. 5 802 (a)  (1970)  ( s h i p p i n g  c o r p o r a t i o n s )  . 
47/ 49 U.S.C. 5 1 3 0 1 ( 1 3 )  (1970)  : - 

' C i t i z e n  o f  t h e  U n i t e d  S t a t e s '  means . . . (c)  a 
c o r p o r a t i o n  o r  a s s o c i a t i o n  c r e a t e d  o r  o r g a n i z e d  
u n d e r  t h e  l a w s  o f  t h e  U n i t e d  S t a t e s  o r  o f  any  
S t a t e ,  T e r r i t o r y ,  o r  p o s s e s s i o n  o f  t h e  U n i t e d  
S t a t e s ,  o f  which t h e  p r e s i d e n t  a n d  t w o - t h i r d s  o r  
more o f  t h e  b o a r d  o f  d i r e c t o r s  a n d  o t h e r  mbnag- 
i n g  o f f i c e r s  t h e r e o f  are s u c h  i n d i v i d u a l s  a n d  
i n  which a t  leas t  75 p e r  cen tum o f  t h e  v o t i n g  
i n t e r e s t  i s  owned o r  c o n t r o l l e d  by p e r s o n s  who 
are c i t i z e n s  o f  t h e  U n i t e d  S t a t e s  o r  o f  o n e  of 
i t s  POssess lOns .  (Emphasis  added . )  



48/ - 
communications, 

49/ - 
sh ipp ing ,  and a tomic  

SO/ - 
energy.  

4 8 /  47 U.S.C.A. § 310 (b )  ( 4 )  (1976) : . - 
No b r o a d c a s t  o r  common c a r r i e r  o r  a e r o n a u t i c a l  
e n  r o u t e  o r  a e r o n a u t i c a l  f i x e d  r a d i o  s t a t i o n  
l i c e n s e  s h a l l  be  g r a n t e d  t o  o r  h e l d  by-- 

any c o r p o r a t i o n  d i r e c t l y  o r  i n d i r e c t l y  
c o n t r o l l e d  by any o t h e r  c o r p o r a t i o n  o f  which 
any o f f i c e r  o r  more t h a n  one- four th  o f  t h e  
d i r e c t o r s  a r e  a l i e n s  . . . . 

49/ 46 U.S.C. S 802 (a) (1970) : - 
Within t h e  meaning o f  t h i s  c h a p t e r  no 
c o r p o r a t i o n ,  p a r t n e r s h i p ,  o r  a s s o c i a t i o n  
s h a l l  be  deemed a c i t i z e n  o f  t h e  United 
S t a t e s  u n l e s s  t h e  c o n t r o l l i n g  i n t e r e s t  
t h e r e i n  i s  owned by c i t i z e n s  o f  t h e  
Uni ted  S t a t e s  . . . . 

4 6  U.S.C. § 808 (1970) : 

The i s s u a n c e ,  t r a n s f e r ,  o r  ass ignment  o f  a  
bond, n o t e ,  o r  o t h e r  ev idence  cf indeb ted-  
n e s s  which i s  s ecu red  by a  mortgage o f  a  
v e s s e l  t o  a t r u s t e e  o f  t h e  owne r ' s  r i g h t ,  
t i t l e ,  o r  i n t e r e s t  i n  a  v e s s e l  under con- 
s t r u c t i o n ,  t o  a perscn  n o t  a  c i t i z e n  o f  
t h e  Uni ted  S t a t e s ,  w i t h o u t  t h e  app rova l  o f  
t h e  S e c r e t a r y  o f  Ccmnerce, is cni-awful un- 
l e s s  t h e  t r u s t e e  of such mortgage c r  as s ign -  
c e n t  i s  approve3 5y t h e  S e c r e t a r y  cf Com- 
mercc. T h e  S e c r e t a r y  3f C~rrmcrcc s h a l l  
g r m t  h i s  a p ~ r n v a l  i f  such trGstee ur a 
s & s t l t u t e  t r u s t s e  is a 5ank  c:r t r n s t  

. ,  . c;~r.nga-..l -zhich , . is +. :z : .c~-*.=-. , -  .,c-,, clf  $ 3 ~ .  
u n i t e d - S t a t e s  . . . . 

50/ 42 U.S.C. g 2134 ( d )  (1970) : - 

N o  l i c e n s e  may be i s s u e d  t o  . . . any corpor -  
a t i o n  o r  o t h e r  e n t i t y  i f  t h e  Commission knows 
o r  has  r ea son  t o  b e l i e v e  it i s  owned, con- 
t r o l l e d ,  o r  dominated by an a l i e n ,  f o r e i g n  
c o r p o r a t i o n ,  o r  a  f o r e i g n  government . . . . * 



t h e  e x p e r t s  p o i n t  o u t :  

The use  o f  a concept  of  c o n t r o l  seems 
t o  be t h e  s u r e s t  method o f  e f f e c t u a t i n g  t h e  
p o l i c i e s  o f  exc lusory  l e g i $ l a t i o n .  If t h e s e  
s t a t u t e s  a r e  t o  cope witti  every  t y p e  of 
legerdemain conce ivab le  i n  t h e  mind of t h e  
s o p h i s t i c a t e d  i n t e r n a t i o n a l  lawyer ,  no th ing  
less f l e x i b l e  than  t h i s  can f i l l  t h e  b i l l .  
P a r t i c u l a r l y  where a  major l e g i s l a t i v e  pur- 
pose i s  t h e  exc lu s ion  o f  f o r e i g n  i n f l u e n c e s  
from an i n d u s t r y  . . ., it i s  f e l t  t h a t  
no th ing  less than  an i n d i v i d u a l i z e d  and con- 
t i n u i n g  s c r u t i n y  o f  c o r p o r a t i o n s ,  t a k i n g  i n t o  
account  a l l  a s p e c t s  o f  t h e i r  o p e r a t i o n  and 
ownership--the e q u i v a l e n t  o f  a c o r p o r a t e  
' l o y a l t y  check1--wi l l  s u f f i c e  . . . .51/ - 

The concep t  of " c o n t r o l , "  however, is  an  amorphous one.  If 

it is  t h e  on ly  s t a n d a r d ,  it is  d i f f i c u l t  f o r  i n d i v i d u a l s  t o  

be c e r t a i n  o f  what i s  l awfu l  and what i s  no t .  I n  p a r t ,  t h i s  

u n c e r t a i n t y  can be l e s sened  by r e q u i r i n g  c e r t a i n  o b j e c t i v e  

q u a l i f i c a t i o n s  such as t h e  f i f t h  a l t e r n a t i v e ,  i n  a d d i t i o n  t o  

c o n t r o l .  Noncompliance w i th  such r u l e s  would a t  l e a s t  pe rmi t  

c l e a r ,  n e g a t i v e  d e c i s i o n s .  P r e d i c t a b i l i t y  i s  a l s o  a i d e d  i f  

t h e  d e f i n i t i o n  i nvc lved  makes c l e a r  ( a )  t h e  s o r t  o f  c o n t r o l  

t i iat  i s  mzant ts 5e forb idden  and (b )  t h e  e x t e n t  o f  t h e  

ag2ncySs dis-zr .z t ion t o  c o n s i d e r  f a c i o r s  o t h e r  t h a c  t e c h n i c a l  
c'7 / 
-' z/ - 

coicpliance w i th  t h e  s t z t u t e .  I f  thc C o n v e n t i ~ n  chooses t o  

.dsc a w ~ ~ n t r o i '  -.:- as w e i i  5 s  an o b j e c t i v s  s t a n d a r d ,  i k  c o ~ l d  

51/ Vagts  p. 1545. - 
5 2 /  Vagts pp. 1546-50. - 



l e a v e  t o  t h e  l e g i s l a t u r e  t h e  t a s k  o f  r e f i n i n g  d e f i n i t i o n s  

o f  terms and e s t a b l i s h i n g  t h e  n e c e s s a r y  a d m i n i s t r a t i v e  

machinery.  It shou ld  a l s o  be  no ted  t h a t  t h i s  s i x t h  approach 

can  succeed  o n l y  i f  t h e  Commonwealth can  g e n e r a t e  t h e  exper-  

t i s e  nece s sa ry  t o  p a s s  upon f a i r l y  compl ica ted  q u e s t i o n s  

o f  c o r p o r a t e  power. The requ i rement  c an  be  l e s s e n e d  by 

r e q u i r i n g  c o r p o r a t i o n s  s e e k i n g  t o  a c q u i r e  r e s t r i c t e d  i n t e r -  

ests t o  submit  o p i n i o n s  by independen t  counse l  t h a t  such 

c o r p o r a t i o n s  a r e  i n  compliance w i t h  t h e  law. Some capa- 

b i l i t y  f o r  enforcement ,  however, i s  needed t o  make t h e  sanc-  

t i o n  r e a l i s t i c ,  and a  " c o n t r o l "  t e s t  i s  c l e a r l y  t h e  most 

d i f f i c u l t  t o  e n f o r c e  o f  t h o s e  d i s c u s s e d .  

H. Enforcement o f  t h e  R e s t r i c t i o n s  

There  a r e ,  i n  t h e o r y ,  t h r e e  ways o f  d e a l i n g  w i th  

a  t r a n s a c t i o n  t h a t  v i o l a t e s  t h e  r e s t r i c t i o n s  r e q u i r e d  by 

s e c t i o n  805. The t r a n s a c t i o n  c o u l d  be deemed a b s o l u t e l y  

void;  t h a t  i s ,  t h e  non-Marianan would be  h e l d  neve r  t o  have 

had any t i t l e .  A s a l e  or 1ezs.s by t h e  non-Mzriznan, even 

f o r  v a l u e  t o  dn i n n o c ~ n t  t h i r d  p a r t y ,  w o ~ l d  t h u s  be  i n e f f e c -  

Live ,  and t h e  o r i g i s a l  cv:nGr c o u l 3  reclaSm his L a ~ d  a t  any 

time. T h i s  approach ha s  been t a k e n ,  on o c c a s i o n ,  i n  
5  3/ - 

L i b e r i a .  

A second approach i s  t o  make t h e  l e a s e  o r  s a l e  

vo idab l e .  U n t i l  such t i m e  a s  it i s  a t t a c k e d ,  t h e  a l i e n ' s  

53 /  P a r n a l l ,  A l i e n s  and  Real  P r o p e r t y  i n  L i b e r i a ,  1 2  - 
J. O F  AFRICAN L. p. 6 4 ,  a t  72-75 (1968) .  



t i t l e  i s  good. S a l e s  and l e a s e s  f o r  v a l u e  t o  i nnocen t  t h i r d  

p a r t i e s  would t h u s  be  e f f e c t i v e .  The a l i e n  h imse l f ,  however, 

c o u l d  be  o u s t e d  by anyone w i t h  an  i n t e r e s t .  

The t h i r d  approach,  and t h e  one most g e n e r a l l y  

t aken ,  i s  t h a t  t h e  non-Marianan's t i t l e  would be good a g a i n s t  

a l l  excep t  t h e  Commonwealth. I f  t h e  s t a t e  p r e v a i l e d  i n  a n  

a t t a c k  on t h e  a l i e n ' s  t i t l e ,  t h e  l and  would r e v e r t  t o  t h e  Common- 

weal th .  P r i v a t e  Nor thern  Marianans would n o t  b e n e f i t .  T h i s  l i n e  
5  4/ - - 55/ 

i s  t a k e n  by t h e  common law, by L i b e r i a  r ega rd ing  l e a s e s .  

by t h e  United S t a t e s  r e g a r d i n g  a l i e n  l and  ownership i n  t h e  
56/ - =/ 

t e r r i t o r i e s ,  and by t h e  T r u s t  T e r r i t o r y .  I n  a d d i t i o n ,  

when Washington en f o rced  i t s  c o n s t i t u t i o n a l  p r o h i b i t i o n  on 
58/ - 

a l i e n  l andhold ing ,  it pe rmi t t ed  a c t i o n s  by t h e  s t a t e  o n l y .  

The assumption behind t h e  l a s t  a l t e r n a t i v e  i s  

perhaps  t h e  b e s t  s t a r t i n g  p o i n t  f o r  an  a n a l y s i s  o f  a l l  t h r e e .  

The "good ag?i r . s t  a l l  b u t  t h e  s tate" t h e o r y  arises f r o m ' t h e  . 
Eng l i sh  common law d o c t r i n e  t h a t  zn a l i e n  con ld  purchase  

59/ - 
l a n d  only f o r  t h e  b e n e f i t  QP t5e k ing .  The r e s t r i c t i o n ,  

54; Id. - 
55/ Id. - - 
56/ 48 U.S.C.A. 5 1504 ( i 9 7 6 ) .  - 

57/ A c f a l l e  v.  Aquon, 2  T.T.R. 133 (1959) .  - 
58/ Abrams v. S t a t e ,  45 Wash. 327, 88 Pac.  327 (1907) .  - 
59/ McMillan v. Pawnee. Pet ro leum Corp. ,  1 P.2d 775, 778 - 
(Okla. 1931) .  



t h e r e f o r e ,  appea r s  t o  d e r i v e  from c o n s i d e r a t i o n s  o f  t h e  

needs o f  t h e  government r a t h e r  t h a n  from a  d e s i r e  t o  pro-  

tect p r i v a t e  p a r t i e s .  It i s  t h u s  a p p r o p r i a t e  on t h i s  t h e o r y  

t h a t  t h e  p u b l i c  a u t h o r i t i e s  be  charged  w i t h  e n f o r c i n g  it. 

Fur thermore ,  a s  a  p r a c t i c a l  matter, t h e  p r i v a t e  p a r t y  su ing  

i s  a lmos t  c e r t a i n  t o  b e  e i t h e r  t h e  pe r son  who made t h e  

i l l e g a l  t r a n s f e r  o r i g i n a l l y  o r  someone c l a iming  through 

him. I t  ha s  been thought  u n f a i r  t o  pe rmi t  such a  pe r son  
G O /  - 

t o  p r o f i t  by denying t h e  v a l i d i t y  of  h i s  own a c t .  

The Convention must de te rmine  t h e  e x t e n t  t o  which 

t h e s e  c o n s i d e r a t i o n s  app ly  h e r e .  S e c t i o n  805 makes c l e a r  

t h a t  t h e  r e s t r i c t i o n s  i n  q u e s t i o n  are imposed t o  p r o t e c t  t h e  

peop le  o f  t h e  I s l a n d s  as w e l l  a s  t o  f u r t h e r  p u b l i c  p o l i c y .  

I n  l i g h t  o f  t h e  f a c t  t h a t  many pe r sons  i n  t h e  Nor thern  

Marianas  a r e  i nexpe r i enced  i n  b u s i n e s s ,  it may be  asked  

whether  c o n s i d e r a t i o n s  normal iy  i nvo lved  i n  denying t h e  . 
v a l i d i t y  o f  o n e ' s  own a c t  app ly .  On t h e  o t h e r  hand, t h e  

enforcement o f  a e ~ t i o r .  Z O S  w i l i  have an  i np0 r t a r . t  c f f e c t  on many 

a s p e c t s  of  l i f e  i n  the Cop,?~oni.?ealt>, more s o  t h a s  h a s  e v e r  been 

t r ~ ~  i n  c t h e r  Pp.?cri.:ar. j n r i s d i ~ ~ k i ~ n s  w i t h  s i m i l a r  p r o v i s i o n s .  

T t  might  t h e r e r o r e  b e  thought  t h a t  s o  v i t a l  a  f u n c t i o n  ough t  t o  

be e n t r u s t e d  e x c l u s i v e l y  t o S ' t h e  government.  The T r u s t  T e r r i t o r y  

60,' Abrams v. S t a t e ,  4 5  Wash. 327, 88 Pac. 327, 330-31 (1907) .  - * 



f o l l o w s  t h e  common l a w  approach,  a l t h o u g h  i t s  r e a s o n s  f o r  
61/ - 

do ing  s o  a r e  n o t  clear. The Convention must d e c i d e ,  i n  

s h o r t ,  whether  t h e  p u b l i c  p o l i c y  a s p e c t s  o f  t h e  r e s t r i c t i o n  

are more impor t an t  t h a n  p r o t e c t i o n  o f  p a r t i c u l a r  i n d i v i d u a l s .  

An a d d i t i o n a l  d e c i s i o n  must be made w i t h  r e g a r d  

t o  i n n o c e n t  t h i r d  p a r t i e s .  The Convention may d e c i d e  t h a t ,  

whoever t h e  p rope r  p l a i n t i f f  may b e ,  t h e  r i g h t s  o f  i nnocen t  

t h i r d  p a r t i e s  canno t  be  a f f e c t e d .  A l t e r n a t i v e l y ,  it may 

choose t o  p u t  such r i g h t s  a t  r i s k .  I f  i t  i s  n o t  b e l i e v e d  

a b s o l u t e l y  nece s sa ry  t o  c a r r y i n g  o u t  t h e  purposes  o f  

s e c t i o n  805 ,  i t  would seem b e s t  n o t  t o  d i v e s t  i nnocen t  

p u r c h a s e r s  f o r  v a l u e  o f  t h e i r  i n t e r e s t .  Otherwise ,  a c o u r t  

may se t  t h e  r e s t r i c t i o n  a s i d e  a s  going f u r t h e r  t han  i s  

r e q u i r e d  t o  implement p u b l i c  p o l i c y  o b j e c t i v e s .  

F i n a l l y ,  some a t t e n t i o n  t o  t h e  s p e c i a l  problems 

c r e a t e d  by nonna tu r a l  pe r sons  i s  r e q u i r e d .  The s h a r e s  o f  

t h o s e  o f  such o r g a n i z a t i o n s  t h a t - o w n  i n t e r e s t s  i n  l a n d  

? r e s e n t  no problem; t h c y  may be  t r e a t e d " a u  i n t e r e s t s  i n  

l a n d  w i thou t  i a j n s t i c e  t o  anyone. C i t f i c u i t i e s  a r e  p r e s e n t ,  

hcxevcr ,  rcgcirfiing c o r g u r a t i o n s  which, a t  t h e  t ime t h c y  

- -  iT - 
-J -. .--:2 ~ ; ~ ~ t , = s t s ,  axe  ~ 3 t  q~alLiled t z  Cfi s~?. I?, 

f o r  example, a  c o r p o r a t i o n  pu rchase s  l a n d ,  and subsequen t l y  

is  shown t o  have had one  p e r c e n t  more o f  i t s  s t o c k  i n  non- 

Marianas hands t h a n  t h e  law p e r m i t t e d ,  it would be somewhat 

61 /  A c f a l l e  v .  Aguon, 2 T.T.R. 1 3 3  ( 1959 ) ,  i n  which t h e  - 
d o c t r i n e  i s  adopted.  
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ha r sh  t o  have t h e  l and  r e v e r t  t o  t h e  Commonwealth, t h u s  

harming a l l  t h e  law-abiding stockholders. ' . '  To avo id  u n f a i r n e s s  

t h e  Convention may wish t o  p rov ide  t h a t  o n l y  t h e  s t o c k  i n  

non-Marianas hands above t h e  p e r m i t t e d  minimum would 

e s c h e a t .  

I. Dura t ion  o f  t h e  R e s t r i c t i o n s  

S e c t i o n  805 r e q u i r e s  t h a t  a l i e n a t i o n  be r e s t r i c t e d  

f o r  25 y e a r s  and pe rmi t s  r e s t r i c t i o n s  t h e r e a f t e r .  There 

would appear  t o  be a t  least f i v e  ways i n  which t h e  Conven- 

t i o n  cou ld  d e a l  w i th  t h i s  i s s u e :  

O it could  prov ide  t h a t  t h e  r e s t r i c t i o n s  

w i l l  e x p i r e  a t  some f i x e d  d a t e ,  e i t h e r  

i n  25  y e a r s  o r  a f t , e r  a l onge r  p e r i o d ;  

O it could  r e q u i r e  t h a t  t h e  m a t t e r  be 

reexamined a f t e r  a f i x e d  p e r i o d ,  w i t h  

t h e  r e s t r i c t i o n s  t o  e x p i r e  if n o t  

extended,  and i n  any case n o t  t o  be 

extended heyond a c e r t z l n  d a t e ;  

" it c o c l d  f i x  nc l i m j t  t o  t h e  nuiiiber of  

pos*:i>I.e e x t e n s i o n s ,  reqular r econs ide ra -  

r i o n  b e i r ~ g  r e q u i r e d ;  

" r e g u l a r  recons i 'de ra t ion  cou ld  be r e q u i r e d ,  

b u t  w i t h  t h e  r e s t r i c t i o n s  t o  con t inue  

u n l e s s  r epea l ed ;  



0 it cou ld  s imply  p u t  i n  no r e s t r i c t i o n s ,  

w i t h  no changes p o s s i b l e  w i t h o u t  amend- 

ment. 

There a r e  a  number o f  c o n s i d e r a t i o n s  t h a t  a f f e c t  

t h e  r e s o l u t i o n  of  t h i s  i s s u e .  One i s  t h e  n e c e s s i t v  o f  

de f end ing  t h e  r e s t r i c t i o n s  i n  t h e  c o u r t s .  To t h e  e x t e n t  

t h a t  t h e  p l a n  used shows by i t s  t i m e  frame t h a t  t h e  Common- 

wea l t h  i n t e n d s  t o  main ta in  t h e  r e s t r a i n t s  on ly  a s  long  a s  

nece s sa ry ,  t h e  c o u r t s  a r e  more l i k e l y  t o  c o n s i d e r  it reason-  

a b l e .  T h i s  would a rgue  a g a i n s t  permanence, o r  t h e  a l t e r -  

n a t i v e  r e q u i r i n g  e x t r a o r d i n a r y  a c t i o n  t o  ex t end  t h e  

r e s t r i c t i o n .  

The Convention must a l s o  c o n s i d e r  t h e  p r a c t i c a l  

e f f e c t  o f  l i m i t i n g  t h e  d u r a t i o n  o f  t h e  r e s t r i c t i o n s .  A law 

t h a t  w i l l  o r  might  e x p i r e  on a  g iven  d a t e  w i l l  become 

more d i f f i c u i t  t o  e n f o r c e  as t h e  d a t e  draws c l o s e r .  Thus, . 
a f i x e d  r e c o n s i d e r a t i o n  d a t e  might  weaken t h e  e f f e c t  of  t h e  

r e s t r i c t i o n s  acd might  p r c v i d e  an o p p r t u n i t y  fcr  a t t a c k s  

on :hex whet2.er oy c o t  they  prove nece s sa ry  and h e l p f u l .  

I n  f,-ivnr o f  f i x e d  rec:onskder;t~on diizrs, it n ~ a y  

be a r p e r i  tiiat- tc; .L;;e exteni ;  tiid: i i ; ~  need r o r  .the i es t r ie -  

t i o n s  d e c l i n e s ,  f i x e d  r e c o n s i d e r a t i o n  d a t e s  p rov ide  an  

a n t i d o t e  t o  t h e  d i f f i c u l t y  o f  changing any th ing  once 



e s t a b l i s h e d .  A s  t o  whether  t h e  r e s t r i c t i o n s  shou ld  c o n t i n u e  

i f  n o t  r e p e a l e d ,  o r  l a p s e  i f  n o t  ex tended ,  t h e  t e s t  would 

appear  t o  be  t h e  b a s i c  r e a son  f o r  t h e  r e s t r i c t i o n s .  I f  it 

i s  p r i m a r i l y  f e a r  o f  e x p l o i t a t i o n ,  t h e  need f o r  t h e  restric- 

t i o n s  shou ld  l e s s e n  ove r  t i m e ,  and s p e c i a l  a c t i o n  t o  c o n t i n u e  

them be  a p p r o p r i a t e .  I f  t h e  r e a s o n  i s  p r i m a r i l y  c u l t u r a l ,  

however, t h e  need f o r  t h e  r e s t r i c t i o n s  i s  u n l i k e l y  t o  d i s -  

appear .  I n  such  c i r cums t ances ,  p u t t i n g  t h e  burden on t h o s e  

f a v o r i n g  r e p e a l  might  be a p p r o p r i a t e .  

The u se  o f  d e f i n i t e  t e r m i n a t i o n  d a t e s ,  a s  

opposed t o  t h o s e  f o r  r e c o n s i d e r a t i o n ,  depends e n t i r e l y  on 

t h e  Conven t ion ' s  con f idence  i n  p r e d i c t i n g  t h e  f u t u r e .  

Conclus ion 

The r e s t r i c t i o n  on l a n d  a l i e n a t i o n  t h a t  i s  a  p a r t  

of t h e  Covenant c o v e r s  a  l a r g e  p r o p o r t i o n  of t h e  l a n d  t r a n s -  

a c t i o n s  t h a t  w i l l  o c c u r  i n  t h e  n e x t  25  y e a r s .  The scope  and 

d u r a t i o n  o f  t h a t  r e s t r i c t i o n  s h o u l d  n o t  be i n c r e a s e d  beyond 

what Is p r o v i d e z  by the C c v e n n t  except f o r  w e l l - a r t i c u l a t e d  

and c o n s i d e r e d  z2aso:;s. Z e s t r i z t i a n s  on  l a n d  e l i e n a t i o n  

- .  . 
C C ~ +  3 tc, Lh.2 e3,-~,ri:)3y.: a!?:: 27 tiz:e=i',ei-,r j Q :-neafl(:j.~r.ir. w&y - *_ 

t o  e q u a l i z e  economic power. . The c i t i z e n s  o f  t h e  new Common- 

wea l t h  shou ld  t a k e  advantage  o f  t h e  r e s t r i c t i o n s  t h a t  a r e  

p rov ided  by t h e  Covenant f o r  t h e  purpose  f o r  which t h e y  



were intended -- to encourage local development of a strong 
economic base. But they should not look to such restrictions 

as a permanent way of dealing with potential investments by 

outsiders unless all other practical alternatives prove 

insufficient. Land ownership is only one aspect of national 

pride and sovereignty. The institutions of government that 

are shaped by the Commonwealth Constitution, after gathering 

experience with self-government, should be capable of setting 

goals for the economic and social security of the people of 

the Northern Mariana Islands and of meeting those goals with 

a minimum of artificial economic controls. 
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