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EDUCATION 

E d u c a t i o n  h a s  been  d e f i n e d  as t h e  means by 

which a  community p r e p a r e s  i t s  human r e s o u r c e s  t o  meet 
1/ - 

i t s  g o a l s .  P u b l i c  e d u c a t i o n  i s  t h e  - p u b l i c l y  funded  

s y s t e m  by which t h i s  p r e p a r a t i o n  i s  e f f e c t u a t e d ,  

r e f l e c t i n g  t h e  v a l u e s ,  i d e a l s  and  g o a l s  o f  t h e  s o c i e t y  

a s  a whole,. I n  r e c o g n i t i o n  o f  t h i s ,  t h e  Un i t ed  S t a t e s  

Supreme C o u r t  h a s  s t a t e d  t h a t  " e d u c a t i o n  i s  p e r h a p s  t h e  
2/ 

most  i m p o r t a n t  f u n c t i o n  o f  s t a t e  and l o c a l  governments .  "- 

When c o n s i d e r i n g  any  c o n s t i t u t i o n a l  p r o v i s i o n  on 

e d u c a t i o n ,  t h e  d e l e g a t e s  s h o u l d  b e  g u i d e d  by t h e i r  s e n s e  

of t h e  Commonwealth's g o a l s  and  t h e  r o l e  o f  e d u c a t i o n  i n  
3/ - 

r e a l i z i n g  t h e s e  g o a l s .  T h i s  p a p e r  w i l l  d i s c u s s  

1/ Confe rence  o f  M i c r o n e s i a n  E d u c a t i o n ,  EDUCATION FOR WHAT? - 
p. 18  ( 1 9 7 4 ) .  

2/ Brown v ,  Board of Educ. ,  347 U.S. 483, 493 ( 1 9 5 4 ) ,  g u o t e d  - 
i n  San  An ton io  Indep .  S c h o o l  D i s t .  v.  Rodr iguez ,  4 1 1  U.S. 1, , - 
29 ( 1 9 7 3 ) .  

3/ A subcommi t t ee  o f  t h e  C o n f e r e n c e  f o r  M i c r c n e s i a n  E d u c a t i o n  - 
d e t e r m i n ~ Z  t h a t  the n a t i o n a l  g o a l s  f o r  t h e  p e o p l e  o f  t h e  
1.7arianas were, i n  o r d e r  o f  p r i g r i t y :  

1. Adop t i an  of a F e s t e r n  l i f e - s t y l e  anii n l d t e r i a i  
gccds t o  p rov i i i e  s e c u r i t y  an2 c . ~ a f o r t .  . , . . 

' I . Frzse- rv .z t iu l i  oL a sense o i  i i e i i t i t y  a n u  
r e c o g n i t i o n  by o t h e r s  t h r o u g h  t h e  p r e s e r v a t i o n  o f :  

( a )  l a n d  
( b )  l a n g u a g e  
( c )  r e l i g i o u s  h e r i t a g e  a s  a means of 

s o c i a l  u n i t y .  

3. A v o i c e  i n  community d e c i s i o n - m a k i n g  and 
p a r t i c i p a t i o n  i n  p o l i t i c a l  c h o i c e s .  

lr 

Confe rence  on M i c r o n e s i a n  E d u c a t i o n ,  EDUCATION FOR WHAT? 
a p p e n d i x  A ( 1 9 7 4 ) .  



the p r i n c i p a l  forms o f  c o n s t i t u t i o n a l  p r o v i s i o n s  d e a l i n g  

w i t h  e d u c a t i o n  t h a t  a r e  a v a i l a b l e  f o r  c b n s i d e r a t i o n  by 

t h e  Convent ion .  

I. BACKGROUND AND GENERAL CONSIDERATIONS 

A. R e l e v a n t  P r o v i s i o n s  of  t h e  Covenant  and t h e  
U n i t e d  S t a t e s  Cons ti t u  t i o n  

N e i t h e r  t h e  Covenant n o r  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  e x p r e s s l y  a d d r e s s e s  t h e  s u b j e c t  o f  
4 /  - 

e d u c a t i o n .  

B . Background 

The Commonwealth h a s  f o r  some t i m e  o p e r a t e d  a  
5/ 

f r e e  s y s t e m  o f  compulsory e d u c a t i o n -  a s  p a r t  o f  t h e  

4/ Here, a s  e l s e w h e r e ,  t h e r e  a r e  r e s t r i c t i o n s  o n  a c t i o n  by - 
the Co~umonwealth a r i s i n g  f rom q e n c r a I 2 l y  a p p l i c a b l e  p r o v i s i ~ n s  
of t h e  U.S. C o n s t i t u t i o n .  For  example,  i f  t h e  C o n v e n t i i ~ n  
p r o v i d e s  f o r  Lhe r a i s i n q  o f  r evenue  f o r  s ~ i - ~ o o l  f i n a n c i n g ,  s u c h  
f i s c a l  measnrea nsst  coinport with d - . k , e  strict1.x-es of t h e  F i f t i ;  
x ~ d  F o u r t e e n t h  A i e n h e n  ts. See BR1EFIP:G PAFFR SO. 1(?: 

- ---- 
l1AjrU.TI0N AND 9 INAKCE S 1 ( A ) .  A?cZ?er example i s  t h e  
C o n s t i t u + i o c z ~ -  r e ~ t r i c t ~ o n  32 aid t3 chtirc5-run schoois. See - 

3 G belriw- 

5/ The Mariana I s l a n d s  D i s t r i c t  Code r e q u i r e s  s c h o o l  - 
a t t e n d a n c e  by a l l  c h i l d r e n  between s i x  and  f o u r t e e n  y e a r s  o f  
a g e ,  o r  u n t i l  g r a d u a t i o n  from t h e  e i g h t h  g r a d e .  MARIANA 
ISLANDS DIST. CODE tit. 1 0  ch .  10 .04 ,  5 10.04.020 [ h e r e i n a f t e r  
c i t e d  a s  MIDC]. A s  o f  June  30, 1975,  t h e r e  were n i n e t e e n  
e l e m e n t a r y  and  s e c o n d a r y  s c h o o l s  i n  t h e  Commonwealth, s e r v i n g  
a t o t a l  o f  a l m o s t  5000 s t u d e n t s .  D e p ' t  o f  S t a t e ,  2 8 t h  ANNUAL 
REPORT, TRUST TERRITORY OF THE PACIFIC ISLANDS 1975 append ix  
22, pp. 211-12 ( 1 9 7 6 ) .  Of t h e  t o t a l  e n r o l l m e n t ,  a p p r o x i m a t e l y  
1 0 %  a t t e n d  non-pub l i c  s c h o o l s .  I d .  * - 



T r u s t  T e r r i t o r y  e d u c a t i o n a l  system. The T r u s t  T e r r i t o r y  

Department o f  Educat ion and t h e  ~ i c r o n e s i a  Board of 

Educa t ion  perform t h e  f u n c t i o n  o f  f o r m u l a t i n g  p o l i c y  and 
6/ - 

e x e r c i s i n g  c o n t r o l  o v e r  t h e  e n t i r e  e d u c a t i o n a l  system. 

The d u t i e s  o f  a d m i n i s t r a t i o n  and e x e c u t i o n  o f  Board 

p o l i c i e s  a r e  d e l e g a t e d  t o  a d i r e c t o r  o f  t h e  Department 

of Educa t ion ,  who i s  s e l e c t e d ,  w i t h  t h e  a s s i s t a n c e  of  t h e  
7/ - 

Board, by t h e  h i g h  commissioner.  

I n  a d d i t i o n  t o  t e r r i t o r y - w i d e  o r g a n i z a t i o n ,  t h e  

T r u s t  T e r r i t o r y  e d u c a t i o n a l  sys tem i s  d i v i d e d  i n  t o  two 

l e v e l s  o f  a d m i n i s t r a t i o n ,  d i s t r i c t  and community. The 

d i s t r i c t s ,  which cor respond  t o  the p o l i t i c a l  d i s t r i c t s  
8/ - 

of  t h e  T r u s t  T e r r i t o r y ,  have t h e i r  own d i s t r i c t  boards  

of e d u c a t i o n  and d i s t r i c t  d i r e c t o r s ,  who a l s o  a r e  

6/ TRUST TERRITORY CODE tit. 4 1 ,  ch .  1, §g 3 ,  7-8 (Supp- - 
1975) : 5 e r e i n a f t e r  c i t e d  a s  TTC] .  The T r u s t  T e r r i t o r y  Code 
~ p ~ c i f i c . ? i i y  enpowzrs t h e  3oard  t o  d e f i n e  e d u c a t i ~ n a l  
oh j2e t i vc ; s ,  f o r m u l a t e  p o ~ i c k e s ,  c v a l l ~ a t e  p a s t  and c i i r r e ~ t  
expend ikures ,  rcccrrmegd budge t s ,  a s s i s t  i n  t h e  s e l e c t i o n  o f  
the C i z e c t ~ r  ~f +he geps;-t-nent o E  Educati-on, e s t a b l i s h  a  
f i  i i r i i c i a l  su;?port p l a n  f o r  each  r i i s t r i c t ,  a s s i s t  in 

. . - .  - ..~ ,,,. ,.. i ~ : : . z i i _ ~ p  0 2  t -czz l ;ers ,  zr?;l? sdorpt ~e s r r . i t o r : y r - ? id  curric1:lnm 
d n c i  s t a n d a r d s .  The Departmerli or Educa t ion  a150 s u p e ~ v i s e s  
a l l  non-publ ic  s c h o o l s .  TTC tit. 4 1 ,  ch .  1, § 20 (1970 ) .  

7/ TTC tit. 4 1 ,  ch .  1, S §  7 ,  8 (Supp. 1975 ) .  - 

8/ Under t h e  T r u s t  ~ e r r i t o r y  sys tem,  t h e  Nor the rn  Mariana - 
I s l a n d s  compr i se  one  d i s t r i c t .  



9/ - 
appointed by t h e  high commissioner. The community 

boards  of educa t ion  a r e  organized  i n  accordance wi th  
1 g/ 

l o c a l  laws and r e g u l a t i o n s .  They a r e ,  however, 

subord ina t e  t o  t h e  Micronesia and d i s t r i c t  boards ,  and 

apply t h e  educa t iona l  p o l i c i e s  o f  t h e  l a t t e r  boards a t  

t h e  l o c a l  l e v e l .  

C. General  Po l i cy  Cons idera t ions  

Although educa t ion  i s  of  v i t a l  importance t o  

t h e  f u t u r e  of  t h e  Commonwealth and i t s  c i t i z e n s ,  t h e r e  

is no need f o r  e l a b o r a t e  c o n s t i t u t i o n a l  t r ea tmen t  of  t h i s  

i s s u e .  Education may be one of  t h e  most impor tan t  

s e r v i c e s  provided by t h e  government. Never the less ,  it 

does  n o t  concern t h e  s t r u c t u r e  o f  government i t s e l f  and 

t h u s ,  i n  theory  a t  l e a s t ,  does  n o t  war ran t  e x t e n s i v e  
11/ 

c o n s t i t u t i o n a l  t rea tment .  

9/  TTC tit.. 4 1 ,  ch, 1, 5 2.0 (137@!. TLe d i s t r i c t  d i r e c t o r  - 
1s a r n m k - ? ~  ?.n2 tF,e execu+,j.ve ofCi.cez cf ?he fiistrjci;  board, 

r-\, - F.Z. ... r- a -  W ~ L C ! ~  n7u~b-ss; zi-ge meinbe;-s. UGL i.err-tzrL- . z ~ d e  ~ ; - a ~ i d ~ s  
d e t a i l s  of  composit ion of t h e  board,  method of  appointment,  
l eng th  of  term, f i l l i n g  of  vacanc ie s ,  o r g a n i z a t i o n ,  meet ings ,  
expenses  and d u t i e s .  TTC tit. 4 1 ,  ch. 1, § §  10-13 (1970) .  

1 0 /  TTC tit. 4 1 ,  ch. 1, § 1 4  (1970) .  - 
11/ Wheeler, I n t r o d u c t i o n ,  i n  SALIENT ISSUES OF 
CONSTITUTIONAL R E V I S I O N  p. x i  (J. Wheeler ed. 1961) .  



1 ?/ 
a f f a i r s  of  government and p o l i t i c s .  On t h e  o t h e r  

hand, e d u c a t i o n  is o n l y  one o f  the s e r v i c e s  ( a l b e i t  a n  

impor t an t  one)  t h a t  a government p rov ide s  i t s  c i t i z e n s ,  

I t  can  be  a rgued ,  t h e r e f o r e ,  t h a t  t h e  most e f f i c i e n t  and 

r e spons ive  sys tem o f  educa t i on  f o r  the Northern  Marianas 

c a n  a r i s e  o n l y  from t h e  f u l l  i n t e r p l a y  o f  p o l i t i c a l  and 

governmenta l  decis ion-making t h a t  shapes  a democ ra t i c  
1%/ 

s o c i e t y .  

111. SPECIFIC ISSUES FOR DECISION 

The c o n s t i t u t i o n s  o f  eve ry  s t a t e  and the 

Commonwealth o f  P u e r t o  Rico make some mention o f  

e d u c a t i o n ,  a l t hough  t h e  r ange  o f  such r e f e r e n c e  v a r i e s  

c o n s i d e r a b l y .  A g r e a t  number o f  s t a tes  d e v o t e  a n  e n t i r e  

13/ L e g i s l a t i v e  Reference  Bureau, HAWAII  CONSTITUTIONAL 
~ N V E P . ! T I O N  STUDIES, ARTICLE IX: EDUCATIOFJ (PUBLIC EDUCATION) 
p. 5 4  ( 1 9 6 8 )  obse rved :  

Because it  lays such a c ruc i . a l  rzlie i n  
deve lop ing  t h e  ~i t inds  cf the n z t i a n ' s  
y ~ u f h ,  it is b e l i e v e d  -hat. educa t io i l  
s h a u l d  be as Ear rerncT;ec as p s s s i b i a  fro111 
go\-ern~.ea,t and p a l . i t i s s .  1; shou2d not 
b,.e sc;i,j,-zt2d ;o ; _ . T e c ~ c y e ~  2 ~ 3  
p a t r o n a g e  o f  p o l i t i c s .  

1 4 /  - - I d .  pp. 5 5 ,  71. 



11/ 
c r e a t i n g  con fus ion .  Language c a p a b l e  o f  g e n e r a t i n g  

problems i s  more e a s i l y  amended i n  a s t a t u t e  t han  i n  a 

c o n s t i t u t i o n .  S i n c e  t h e r e  i s  l i t t l e  danger  t h a t  t h e  

l e g i s l a t u r e  w i l l  ove r l ook  o r  d e c i d e  t o  omi t  e d u c a t i o n  

from s t a t u t o r y  t r e a t m e n t ,  t h e  C o n s t i t u t i o n  a c t u a l l y  can 

do l i t t l e  t o  s t r e n g t h e n  any sys tem once  it i s  dev i s ed .  

The argument oppos ing  t h i s  a l t e r n a t i v e  i s  t h a t  e d u c a t i o n  

is  s imply  t o o  i m p o r t a n t  t o  l e a v e  t o  t h e  l e g i s l a t u r e  

w i t h o u t  some c o n s t i t u t i o n a l  gu idance ,  and t h e  predominant  

s t a t e  p r a c t i c e  r e f l e c t s  t h i s  view. 

Second, a f u l l  a r t i c l e  s p e c i f i c a l l y  devo ted  t o  

e d u c a t i o n  c a n  b e  p rov ided  i n  t h e  c o n s t i t u t i o n .  The 

arguments s u p p o r t i n g  and oppos ing  t h i s  o p t i o n  a r e  

e s s e n t i a l l y  t h o s e  o u t l i n e d  above. However, t h e  more 

d e t a i l e d  and s p e c i f i c  t h e  c o n s t i t u t i o n a l  t r e a t m e n t  

17/  For example, Lhe I l l i n o i s  c o n s t i t u t i o n  o f  1 8 7 0  guaranteed - 
a " thorough and e f f i c i e n t  sys tem o f  f r e e  s c h ~ o l ~ . "  ILL.  
CSNST. a r t .  VIII, 5 !. ' ,187C), guo t ed  i n  G. S raden  & 2 .  Cohn, 
'TEE: I L L I N O I S  CONSTiT'JTIGN : AN IL~U'NOTATE!~ 2279 Cf3f:PARAl1IVE 
A N A L Y S I S  p .  3 9 9  (7959), The issue uf xhszne r  ths I i l i n g i s  
sl,ztc~i, yTzs ii5.~2&-5 a t'--.. uaU~.cql:. ~ r l d  efl ' icie,nt '! g c n e r a t ~ c j  
l i t i g a t i o n ,  i d .  p. 400, and t h e  word " thorough"  was dropped 
i n  t h e  new v e r s i o n .  ILL..CONST. a r t .  X ,  5 1. See a l s o  N . J .  
CONST. a r t .  V I I I ,  5 I V ,  p t .  1, which r e t a i n s  t h e t h o r o u g h  and 
e f f i c i e n t "  wording. Th i s  wording was t h e  b a s i s  f o r  a major  
r e c e n t  c o u r t  d e c i s i o n  w i t h  r e s p e c t  t o  s choo l  ' f i nance  t h a t  
u l t i m a t e l y  f o r c e d  New J e r s e y  t o  change i t s  sys tem o f  t a x a t i o n  
f o r  e d u c a t i o n  purposes .  Robinson v. C a h i l l ,  69 N. J. 449, 3 5 5  
A. 2d 129 (1976) .  



a r t i c l e  t o  t h e  s u b j e c t ,  r e f l e c t i n g  t h e  i m p o r t a n c e  

p l a c e d  on  e d u c a t i o n  and  t h e  b e l i e f  t h a t  t h e  e d u c a t i o n a l  

s y s t e m  p l a y s  a c r i t i c a l  r o l e  i n  t h e  deve lopmen t  and  
1g/ 

f u t u r e  o f  a s t a t e ,  commonwealth o r  t e r r i t o r y .  While  

t h e  c o n s t i t u t i o n a l  document  o b v i o u s l y  c a n n o t  e n s u r e  

q u a l i t y  e d u c a t i o n ,  it may b e  p o s s i b l e  t o  maximize t h e  

p o t e n t i a l  f o r  r e a c h i n g  t h a t  g o a l  t h r o u g h  c o n s t i t u t i o n a l  

mandate .  A t  t h e  v e r y  l e a s t ,  the c o n s t i t u t i o n  e x p r e s s e s  

t h e  a s p i r a t i o n s  o f  t h e  p e o p l e  i n  t h o s e  a r e a s  deemed 

f u n d a m e n t a l .  

A c c o r d i n g l y ,  t h e  d e l e g a t e s  t o  t h e  N o r t h e r n  

M a r i a n a s  C o n s t i t u t i o n a l  Conven t ion  s h o u l d  c o n s i d e r  

s e v e r a l  a l t e r n a t i v e s  w i t h  r e s p e c t  t o  a  c o n s t i t u t i o n a l  

p r ~ v i s i o n  o n  e d u c a t i o n .  F i r s t ,  s u c h  a  p r o v i s i o n  c a n  be 

a m i t t e d  e n t i r e l y  from the C o n s t i t u t i u n .  Those who 

S U p p ~ r t  L \ i s  view wou16 a r g u e  thaL  ar?. e f f e c t i v e  

& u s a t i o i ~ a l  s y s t e n  can  be d e v i s e d  by the l e g i s l a t u r e  o f  

the Narkheyr: M ~ r i a n a s ,  a n d  ?ha?: a c o n s  k i t c t i o n a l  p r o v i s i c n  

- . * ,c. F r i e s ~  <s su;.:erf.li.uol:s azd ?t k~;lors."L!tar; the p c t e ~ t l a l .  of 

15 /  E.g., HAWAII CONST. a k t .  I X ;  ILL. CONST. a r t .  X ;  LA 
~ N S T .  a r t .  V I I I ;  N.C. CONST. a r t .  I X ;  TEX. CONST. a r t .  V I I .  
The Model S t a t e  C o n s t i t u t i o n  a l s o  d e v o t e s  an a r t i c l e  t o  
e d u c a t i o n .  N a t i o n a l  M u n i c i p a l  League,  MODEL STATE 
CONSTITUTION a r t .  I X  ( 6 t h  rev.  ed .  1 9 6 8 )  [ h e r e i n a f t e r  c i t e d  
a s  MODEL CONST. 1. 

16/  A l though  t h e  p r o p o s e d  c o n s t i t u t i o n  o f  Guam d i d  n o t  d e v o t e  
an e n t i r e  a r t i c l e  t o  e d u c a t i o n ,  it w a s  o n e  of t h e  t o p i c s  
d i s c u s s e d  e x t e n s i v e l y  a t  t h e  c o n s t i t u t i o n a l  c o n v e n t i o n .  FIRST 
CONSTITUTIONAL CONVENTION OF GUAM 1969-1970 pp .  391-471. 



becomes, t h e  more l i k e l y  t h e  C o n s t i t u t i o n  w i l l  become a  

roadblock t o  change when t h e  passage.. 6 f  t i m e  proves  

c u r r e n t  s o l u t i o n s  t o  be  unworkable o r  unwise. 

A t h i r d  o p t i o n  i s  t o  c r e a t e  an  a r t i c l e  

a d d r e s s i n g  a  broad c l a s s i f i c a t i o n  o f  s o c i a l l y  o r i e n t e d  
1g/ 

programs, f o r  example, h e a l t h ,  educa t i on  and we l f a r e .  

This  fo rmat  may b e  d e s i r a b l e  i f  t h e  p r o v i s i o n s  r e l a t i n g  

t o  t h e s e  programs a r e  n o t  l eng thy  o r  numerous and can 
19/ - 

adequa t e ly ,  i f  n o t  l o g i c a l l y ,  be  i n t e r r e l a t e d .  

A f o u r t h  o p t i o n  would a d d r e s s  educa t i on  on ly  

i n  t h e  b i l l  of  r i g h t s  and i n c l u d e  o n l y  fundamental  

p r i n c i p l e s ,  such a s  a  gua ran t ee  o f  primary educa t i on  t o  
2g/ 

a l l  c i t i z e n s .  

1 9 /  E.g., ALAS. CONST. a r t .  V I I .  - 
19/ For e x a m p l ~ ,  some confus ion  ha s  a r i s e n  r ega rd ing  whether - 
s c h c z l s  for t h e  men ta l l y  i ~ c o n p e t e n t  f a l l  nnder  t hose  
s c n s t i t u t i o n a l  p r ~ v i s i ~ n s  gua ran t ee ing  f r e e  e d ~ e a t i o n .  G. 
Braden & R. Cohn, THE ILLINOIS CONSTITUTION: AN ANNOTATEG AND 
CGWIA3ATIVB ANPiLYSZS p,  41)O (1969) .  IJnder a  " h e a l t h ,  
d u c a t i g n  and t ~ e 2 f a r e "  a r t i c l e ,  e d u r a t i o n a l  i n s t i t u t i o n s  
,"lcr\.;iilc; re.,sprlsl?s:.l i t y  f n t h e  n e a  l - t i l  and wt.,J,Earc? f i e l d s  can 
i d e a l l y  b e  covered wichout  cumbersome c r o s s - r e f e r e n c i n g  o r  
o v e r l a p .  

2 0 /  E.g. ,  GUAM CONST. 5 5 ( r )  ( p roposed ) ;  P.R. CONST. a r t .  11, 
5-5; V I R G I N  ISLANDS CONST. a r t .  11, 5 1 2  (p roposed ) .  The 
Supreme Cour t  o f  t h e  United S t a t e s  r e j e c t e d  t h e  argument t h a t  
e d u c a t i o n  i s  a  "fundamental  r i g h t "  p r o t e c t e d  by t h e  U.S. 
C o n s t i t u t i o n .  San Antonio  Indep.  School D i s t .  v .  Rodr iguez ,  
4 1 1  U.S. 1 (1973) .  Th i s ,  however, does  n o t  p r ec lude  t h e  
~ommonwealth C o n s t i t u t i o n  from a f f o r d i n g  p r o t e c t i o n  o f  i t s  
own. 



If t h e  d e c i s i o n  i s  made t o  t r e a t  educa t ion  i n  

t h e  C o n s t i t u t i o n ,  t h e  fo l l owing  d i s c u s s i o n  add re s se s  t h e  

p o s s i b l e  forms t h a t  such t r e a t m e n t  might  t ake .  The 

educa t ion  a r t i c l e s  o f  t h e  s t a t e  c o n s t i t u t i o n s  vary  

s u b s t a n t i a l l y  i n  t h e i r  scope and d e t a i l .  The s t a r t i n g  

p i n t  f o r  a l l  t h e  a r t i c l e s ,  however, i s  t h e  p r o v i s i o n  o f  

f r e e  and non - sec t a r i an  educa t ion  by t h e  s t a t e .  Some 
21/ 

c o n s t i t u t i o n s  go no f u r t h e r  t han  t h i s .  O the r s  do  s o  

o n l y  t o  t h e  e x t e n t  of  a s s i g n i n g  g e n e r a l  r e s p o n s i b i l i t y  
22/ - -- - 

to  a  board of  educa t ion  o r  s u p e r i n t e n d e n t  of  s choo l s ,  - 
2 A/ 

o r  i n c l u d i n g  a  h ighe r  educa t ion  p rov i s ion .  The more 

d e t a i l e d  c o n s t i t u t i o n s  i n v a r i a b l y  i n c l u d e  s e c t i o n s  
24/ 

r e l a t i n g  t o  s choo l  funding  and t h e  management of  t h e  

21/ ,W!.RICAN SAMOA CONST. a r t .  1, § 1 5  (proposed)  ; P - R .  
~ ~ J S T .  a r t .  11, S 5;  VT. CONST. ch. 11, S 6 4 .  

22/  SeaL. S.C. CONST. a r t .  X I .  - -' 

2 ? /  ' I? -q . ,  ALAS. COiu'ST. a r t .  lV1I; YAINE CONST. art. V I I I .  F G ~  
- -  . 

a d l ~ ~ u ~ s i o i i  cf h i g h e r  e d u c a t i o n ,  see I1 ( H )  below. 

24;' Seei e - g - ,  FLA, CONST. 312. ZX, g 5 ;  NONT, COMST. a r t .  - .- - x, g ic; G T ~ L A ,  , ~ ~ ~ ~ ~ T -  ? - x - ~ ,  . A-iL, "- S Lisa 



2 2 /  
s c h o o l  f u n d ,  i n  a d d i t i o n  t o  numerous m i s c e l l a n e o u s  

2 5 1  
p r o v i s i o n s .  

The f o l l o w i n g  d i s c u s s i o n  a n a l y z e s  e a c h  o f  t h e  

major p r o v i s i o n s  and t h e  a rgumen t s  s u p p o r t i n g  and  

o p p o s i n g ' t h e i r  i n c l u s i o n  i n  t h e  C o n s t i t u t i o n  o f  t h e  

N o r t h e r n  Mar i anas .  

A. P r o v i s i o n  o f  P u b l i c  E d u c a t i o n  

The most a u s t e r e  o f  t h e  e d u c a t i o n  a r t i c l e s  

p r o v i d e  f o r  a " sys t em o f  f r e e  p u b l i c  s c h o o l s  open  t o  a l l  
2  I/  

c h i l d r e n  i n  t h e  s t a t e . "  T h i s  t y p e  o f  p r o v i s i o n  

u s u a l l y  d e c l a r e s  t h e  r i g h t  o f  p e r s o n s  to  an  e d u c a t i o n ,  

2 5 /  I N D .  CONST. a r t .  V I I I ,  5s 4 & 5 ( i n v e s t m e n t  o f  t h e  f u n d ) ;  
I@. CONST. 5 185  ( i n t e r e s t  o n  t h e  f u n d ) .  

2 6 /  CAL. CCINST. a r t .  I X ,  S 7.5 ;  CGLO. CONST. a r t .  I X ,  § 16; 
O ~ L P - -  CONST. a r t .  X I I I ,  § 6:  UTAH CONST. a r t .  X ,  S 9; WYO. 
C;DNST. a r t .  V I I ,  § 11 ( t e x t h o o k  sys tems!  : ,KW, CONST. a r t .  V I ,  

5 ( i cca i  p u b l i c  s e h o c l s ! ;  LA. CONST. a r t .  V I I I ,  § 4 { f u l l  
f a i t h  aad c r e d i t  t o  p r i v a t e  sck~ools)  ; W .  VA. CONST. a r t .  X I I ,  
S 6 ( s c h u o i  d is t - r ic ts!  7 -7iW.. CGNs'I'. a r t .  X I V ,  5 3 ;  WIS. CONST. - - .L a, ,. X ,  § 4 ( a n n u a l  sciiccl tax) . 

27,,! _?.tCl7pL CONST. a=:. I>.:. 9 .  ; s c ~ .  a l so  AL:+S. CCNST. art. - -- 
Vi~I, 5 1; MAINE CCNST. a r t .  V I I I ,  5 1; AFEXICAN SAMOA COKST. 
ar t .  I ,  § 1 5  ( p r o p o s e d ) ;  P.R. CONST. a r t .  11, § 5 .  



mandates t h a t  it be  non - sec t a r i an ,  compulsory, and f r e e  
2g/ 

of c o s t  and i m p l i c i t l y  d e l e g a t e s  r e s p o n s i b i l i t y  f o r  

i t s  o p e r a t i o n  t o  t h e  government.  The argument f a v o r i n g  

this s i m p l i c i t y  i s  t h a t  i t  maximizes t h e  f l e x i b i l i t y  t h a t  

t h e  l e g i s l a t u r e  e n j o y s  i n  de t e rmin ing  what governmental  

body w i l l  o v e r s e e  the e d u c a t i o n a l  sys tem,  i n  e s t a b l i s h i n g  

and u s i n g  funds  t o  f i n a n c e  t h e  sys tem,  i n  p r o t e c t i n g  t h e  

r i g h t s  t o  e d u c a t i o n  of  c e r t a i n  i d e n t i f i e d  segments of 

t h e  p o p u l a t i o n ,  and i n  p r o v i d i n g  t h e  b a s i c  r u l e s  
2 z/ 

govern ing  t h e  e d u c a t i o n a l  p roce s s .  Those opposed t o  

a  s imp le  "p rov i s ion-of -educa t ion"  a r t i c l e  a r e  u s u a l l y  

s u p p o r t i v e  o f  a  p a r t i c u l a r  p o l i c y  t h a t  t hey  f e e l  w i l l  b e  

more endu r ing  i f  i n c l u d e d  i n  t h e  c o n s t i t u t i o n .  Examples 

are N e w  Mexico's s p e c i a l  mention o f  e q u a l  e d u c a t i o n a l  
3g/ 

r i g h t s  o f  t h o s e  o f  Span i sh  d e s c e n t  and U tah ' s  mandate. 
31/ - 

t h a t  t h e  m e t r i c  sys tem be  t a u g h t  i n  t h e  p u b l i c  s choo l s .  

28/ . F.R. CCNST, a r t .  I T ,  5 5, - L i  

Il:-sa rclcs ~:1.-gnir i ~ ; l u d c :  rL&n-;i3s~- b t  cay; of  c~ii tpc;isory 2 5 1  "'- 
a t t e n d a n c e ;  inves tment  o f  s choo l  funds ;  i n s t i t u t i o n s  f o r  t h e  
handicapped;  t ex tbook  sys tems;  and s p e c i f i e d  mandatory 
i n s t r u c t i o n  (e .g . ,  E n g l i s h ) .  

30/ N.M. CONST. a r t .  X I I ,  55 8 ,  10 .  - 
31/ - UTAH CONST. a r t .  X ,  5 11. 



B. Equal  Educat ion Oppor tun i ty  

I n  a d d i t i o n  t o  gua ran t ee ing  f r e e  e d u c a t i o n ,  

s e v e r a l  s t a t e  c o n s t i t u t i o n s  i n c l u d e  a  p r o v i s i o n  mandating 

t h a t  the e d u c a t i o n a l  o p p o r t u n i t y  f o r  a l l  c i t i z e n s  of t h e  
3 2 /  

s t a t e  b e  e q u a l ,  t h a t  t h e  p u b l i c  s c h o o l  system be  
3 2 /  

"un i  f  o m "  o r  t h a t  no s e g r e g a t i o n  by r a c e ,  r e l i g i o n  o r  
3 f l /  

$ 

a n c e s t r y  e x i s t ,  

Such a  p r o v i s i o n  i s  a rguab ly  unnecessa ry  s i n c e  

the United S t a t e s  Supreme Cour t  h a s  h e l d  t h a t  s e g r e g a t i o n  

on t h e  b a s i s  of r a c e  i s  v i o l a t i v e  o f  t h e  Uni ted  S t a t e s  
35/ 

C o n s t i t u t i o n .  I n  Brown v.  Board o f  Educa t ion  of  Topeka 

t h e  Cour t  r e j e c t e d  t h e  argument t h a t  s e p a r a t e  b u t  e q u a l  

f a c i l i t i e s  s a t i s f y  t h e  Fou r t een th  Amendment o f  t h e  

32/  E,g., LA. CONST. a r t .  V I I I ,  preamble;  S,D. CONST. a r t .  
vT11, § 1. 

33: ICP3G CONST, a r t .  IX, § i f  LED.  CONST. a r t .  V I I I ,  S 1; 
r\iT14, CONST. a r t .  XI f ,  S E: ORE.  CONST. a r t .  VTT.1, S 3 ;  NYO. 
COYST, a r t t  V I I ,  S 1, 

3!,/ - E , g . ,  HAWAII CCJXSY, z r t .  IX, 1. 



35/ 
C o n s t i t u t i o n .  The gua ran t ee  o f  e q u a l  e d u c a t i o n a l  

o p p o r t u n i t y  i s  f u r t h e r  guarded by t h e ' c i v i l  R igh t s  Act 

Those who s u p p o r t  i n c l u s i o n  o f  an equa l  

e d u c a t i o n a l  o p p o r t u n i t y  p r o v i s i o n  a rgue  t h a t  wh i l e  t h e  

Supreme Cour t  ha s  banned s e g r e g a t i o n ,  s c h o o l s  have a  l ong  

way t o  go i n  p rov id ing  e q u a l  e d u c a t i o n a l  o p p o r t u n i t y  t o  

t hose  " e d u c a t i o n a l l y  d isadvantaged1 '  -- c h i l d r e n  whose 

backgrounds have p rov ided  less i n t e l l e c t u a l  s t i m u l u s  t han  

"average"  backgrounds. C o n s t i t u t i o n a l  r e f e r e n c e ,  t hen ,  

g i v e s  o f f i c i a l  r e c o g n i t i o n  t o  t h e  p r o p o s i t i o n  t h a t  t h e  

t a s k  i s  incomplete  and encourages  t h e  l e g i s l a t u r e  and t h e  

e d u c a t i o n a l  sys tem t o  d e v i s e  methods o f  opening 

e d u c a t i o n a l  o p p o r t u n i t y  t o  a l l .  

3 5 ,  The ccmpanioii ease of  B r o w ? ,  B o l l i n g  v. Sharpe ,  h e l d  that 
r s c i a l  s o g r e g : ~ t i o n  i n  p:&lic s c h o c l s  al.so v i o l a t e s  t h e  due - 
p r o c s s s  c i a u s 3  a£ thn, F i f t h  Prncndment. 3 4 7  Z.S. 497.  509 - 
(19541. I:? B o l l i n g ,  khe due  p r o c e s s  c h a l t e ; l c j ~  a r o s e  i n  t h e  
c snkex t  .?.F the r = d : l c 3 ~ i ~ n a i  ~)~:-:te.,m of t k a  Z i s t r i c t  a£ CcluzC>la, 
L LC w n i c h  the 2ir'ck Ar[ i~ i l&i i i s :~ t ,  b u t  ~ ; o t  t h e  k.cjciteentn, a p p l i e s .  
By v i r t u e  o f  t h e  Covenant,  bo th  t h e  F i f t h  and Fou r t een th  
Amendments app ly  t o  t h e  Commonwealth o f  t h e  Northern  Mariana 
I s l a n d s .  COVENANT a r t .  V ,  § 501. 

37/ The Cour t  h a s  r e c e n t l y  h e l d  t h a t  t h e  A c t ,  4 2  U.S.C. § 
1381, p r e v e n t s  p r i v a t e  s choo l s  from d i s c r i m i n a t i n g  r a c i a l l y  
among a p p l i c a n t s .  Runyon v.  McCrary, 9 6  S. C t .  2586 (1976 ) .  



b 

Those who oppose i n c l u s i o n  o f  such a  p r o v i s i o n  

a rgue  t h a t  " equa l  e d u c a t i o n a l  o p p o r t u n i t y "  i s  evo lv ing  

t o  an  e x t e n t  t h a t  makes it v i r t u a l l y '  imposs ib le  t o  d r a f t  

any meaningful  p r o v i s i o n .  Even i f  such a  p r o v i s i o n  could  

be d r a f t e d ,  it would o n l y  e n u n c i a t e  p o l i c y  and t h e  r e a l  

t a s k  of  f l e s h i n g  o u t  t h e  p o l i c y  belongs  t o  t h e  

l e g i s l a t u r e  and t h e  c o u r t s .  S ince  p r o t e c t i o n  a g a i n s t  

d i s c r i m i n a t i o n  i s  a f f o r d e d  g e n e r a l l y  by t h e  b i l l  of 

r i g h t s ,  s p e c i a l  mention o f  equa l  e d u c a t i o n a l  o p p o r t u n i t y  
3g/ 

may be supe r f l uous .  

Ves t i ng  Admin i s t r a t i ve  A u t h o r i t y  

The i s s u e  w i t h  r e s p e c t  t o  a d m i n i s t r a t i v e  

a u t h o r i t y  is  whether t h e  C o n s t i t u t i o n  shou ld  mandate 

e i t h e r  c e n t r a l i z e d  (Commonwealth) c o n t r o l  o v e r  educa t i on  

o r  d e c e n t r a l i z e d  a u i h o r i t y  i n  l o c a l  s u b d i v i s i o n s  o f  t h e  

Commonwealth o r  schcol d i s t r i r t . ~ .  

I t  i s  G i f f l c u l t  t o  d c t e r n i n e  from t h ~  l a n ~ u a g z  

a t t e m p t  t o  maintai l ;  a  cen t i - a l i z e d  e d u c a t i o n a l  s listem o r  

d e l e g a t e  t h e  a u t h o r i t y  t o  l o c a l  s u b d i v i s i o n s .  Most 

c o n s t i t u t i o n s  a r e  e i t h e r  s i l e n t  on t h e  s u b j e c t  o r  merely  

38/  See  B R I E F I N G  PAPER NO. 7: BILL' OF RIGHTS.  - - 



name a  s t a t e  s u p e r v i s o r  who, a l t hough  hav ing  u l t i m a t e  

a u t h o r i t y  and r e s p o n s i b i l i t y ,  may i.n ' f a c t  d e l e g a t e  a l l  

or mo'st o f  p o l i c y  making t o  t h e  i n d i v i d u a l  s c h o o l  

d i s t r i c t s ,  towns o r  c o u n t i e s .  The e x t e n t  t o  which t h e  

d e l e g a t e s  t o  t h e  C o n s t i t u t i o n a l  Convention p r e f e r  one  

approach ove r  t h e  o t h e r  shou ld  be r e f l e c t e d  i n  c l e a r  

C o n s t i t u t i o n a l  d e l e g a t i o n s ,  e i t h e r  t o  t h e  Commonwealth 

government o r  t o  some l o c a l  a d m i n i s t r a t i o n .  Any d e c i s i o n  

t o  v e s t  a u t h o r i t y  i n  l o c a l  j u r i s d i c t i o n s  must be  

c o n s i s t e n t  w i t h  the d e l e g a t e s '  r e s o l u t i o n  of t h e  e n t i r e  
3 ?/ 

q u e s t i o n  of  l o c a l  government f o r  t h e  Nor thern  Marianas.  

I f  t h e  d e l e g a t e s  have  no  s t r o n g  p r e f e r e n c e ,  however, t h e  

C o n s t i t u t i o n  p robab ly  shou ld  be  s i l e n t  on t h i s  i s s u e ,  

l e a v i n g  t h e  l e g i s l a t u r e  f r e e  t o  adop t  i ts  own approach 

and v a r y  2 h a t  approach o v e r  t i m e  w i t h o u t  t h e  need f o r  

c u n s t i t u t i o n a l  arnsndment. 

Froponeii 2.s of 2 c e r t r a i i z e d  sys tem a s s e r t  t h a t  

it has four principal advan taqes  o t e ~  a  d e c e n t r a l i z e d  

svstcn!. F i i ~ t ,  a c e n t r a l i z e d  syscsm : s  m a r ?  e f q i c s e n t  

in t h a t  it can  a s s e s s  t h e  needs  and r e s o u r c e s  o f  t h e  
I 

entire Commonwealth and can a l l o c a t e  t h e  r e s o u r c e s  s o  a s  

39/ See BRIEFING P A P E R  NO. 5: LOCAL GOVERNMENT. - - 
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t o  maximize t h e i r  u s e f u l n e s s .  The e x p e r i e n c e  o f  t h e  

m a j o r i t y  o f  s t a t e s  i n  h a v i n g  a l o c a l i z e d  s y s t e m  s h o u l d  

n o t  b e  ove remphas ized  s i n c e  t h e   omo on wealth's s i z e  and 

c o r r e s p o n d i n g  n e e d s  do  n o t  a l w a y s  match t h o s e  o f  t h e  

s t a t e s .  S e r v i c e s  f o r  hand icapped  c h i l d r e n  and  o t h e r s  

r e q u i r L n g  s p e c i a l  e d u c a t i o n  c a n  b e  p r o v i d e d  t h r o u g h o u t  

t h e  Commonwealth. Second,  a  c e n t r a l i z e d  s y s t e m  i s  f a i r e r  

s i n c e  n o  v e s t e d  i n t e r e s t  e x i s t s  i n  one  s c h o o l  d i s t r i c t  

a t  t h e  expense  o f  a n o t h e r .  Thus,  t h e  n e e d s  o f  e a c h  

s c h o o l  c a n  b e  m e t  f a i r l y  w i t h  minimal  s u s p i c i o n  t h a t  any  

f a v o r i t i s m  e x i s t s .  T h i r d ,  t h e  Commonwealth i s  b e t t e r  

a b l e  t o  i n c o r p o r a t e  t h e  l a t e s t  deve lopment s  i n  t h e  f i e l d  

of  e d u c a t i o n  i n  a d d i t i o n  t o  p r o v i d i n g  a r i c h e r  c u r r i c u l u m  

f o r  a l l  s t u d e n t s  i n  t h e  Commonwealth. A d e c e n t r a l i z e d  

s y s t e m ' s  s t r o n g  a f f i l i a t i o n  w i t h  l o c a l i t i e s  msy r e s u l t  

40/ - The B o ~ k  - o f  the S t a t e s ,  which . s u r v e y s  t h e  l a t e s t  
Z e ~ ~ e l o , - x e n t s  i n  government ,  found  i n  ! 955 : 

Most s t s t e s  have  t a k e n  s t c p s  toward 
c a n s c l i . 2 a t i u n  cf s m a l l ,  i n e f f i c i e n t  
s c h o o l  d is ix ic ts .  And most  s t2tes have  
mzde a t t e m p t s  t o  p r o v i d e  a ~ i i i ~ ~ r i ! : ,  . .  - -  
F.iZ3.Zd.i i?TrF ' sf ed?.~c--:i.:~r:?! cr:,por-i~n:;.ty, 
by d i s t r i b u t i n g  r u n d s  on  a n  eq ;a l i z ing  
b a s i s  t o  l o c a l  s c h o o l  d i s t r i c t s .  

C o u n c i l  o f  S t a t e  Governments ,  BOOK O F  THE STATES, 1966- 
67 p. 275 ( 1 9 6 6 ) .  The l a t e s t  e d i t i o n  o f  t h e  Book o f  t h e  
S t a t e s  c o n f i r m s  t h e  t r e n d  by  showing t h e  s t a t e s  and  t h e  
D i s t r i c t  o f  Columbia moving from o v e r  71,000 d i s t r i c t s  
i n  1951-52 t o  1 6 , 1 7 8  i n  1974-75. Only s e v e n  s t a t e s  
showed an i n c r e a s e ,  and  s i x  made no change  a t  a l l .  
Counc i l  o f  S t a t e  Governments,  BOOK O F  THE STATES, 1976- 
77 p. 325 ( 1 9 7 6 ) .  



i n  p a r o c h i a l i s m  i n  t h e  t e a c h i n g  methods and s u b j e c t  

m a t t e r .  Four th ,  f i s c a l  a d m i n i s t r a t i o n  and p l ann ing  i s  

more e f f e c t i v e  th rough  a  c e n t r a l  govern ing  body. The 

Commonwealth government w i l l  b e  t h e  p r i n c i p a l  ( i f  n o t  t h e  

o n l y )  a s s e s s o r  and c o l l e c t o r  o f  t a x e s ;  i t  w i l l  r e c e i v e  

and d i s b u r s e  t h e  s u b s t a n t i a l  amount o f  f e d e r a l  a i d  

a v a i l a b l e  under  t h e  Covenant. These r e s o u r c e s  can  be 

channeled more e f f e c t i v e l y  and f a i r l y  i n t o  t h e  s choo l s  

i f -  admin i s t e r ed  by t h e  Commonwealth government. 

Proponents  of  a d e c e n t r a l i z e d  sys tem urge  f o u r  

advan tages  of that type  of  o r g a n i z a t i o n .  F i r s t ,  l o c a l  

c o o r d i n a t i o n  of t h e  s c h o o l s  b r i n g s  t h e  e d u c a t i o n a l  

p roces s  c l o s e r  t o  t h e  peop le  and t h u s  encourages  p u b l i c  

p a r t i c i p a t i o n .  Th i s  i s  e s p e c i a l l y  impor t an t  i n  t h e  a r e a  

of a d u l t .  educa t i on  programs, s i n c e  s choo l  a t t e n d a n c e  i s  

n o t  compulsory and i s  o n l y  t o  b e  ach ieved  i f  t h e  

e d u c a t i o n a l  s r o e e s s  is mede n o r e  z t t r a c t i v e .  Seccnu,  

I.ocai .cer,krol of the ~ d u c s t i c n a l  p r a c e s s  is  t r a d i t i o n a l  

in the U a i  kr-ci .L; t z t ~ s  . acd +J.at arr.1n3ener, t hss q e n e r a l l y  
,4 i . A; - 

r e s u l t e d  i n  a h i g h  q u a l i t y  system. Th i rd ,  a .. 
41 /  - See San Antonio Indep.  School  D i s t .  v. Rodriguez,  4 1 1  
UTS. 1, 49-53 (1973) .  C e r t a i n l y  much o f  t h i s  c o n t r o l  i s  
a t t r i b u t a b l e  t o  t h e  f a c t  t h a t  p u b l i c  e d u c a t i o n  i n  t h e  Uni ted  
S t a t e s  i s  f i n a n c e d  main ly  by means o f  p r o p e r t y  t a x e s  imposed 
by l o c a l  s choo l  districts. Delaware, Hawaii and North 
Ca ro l i na  a r e  t h e  o n l y  s t a t e s  t h a t  c e n t r a l i z e  s choo l  g inanc ing ,  



d e c e n t r a l i z e d  e d u c a t i o n a l  sys tem encourages  

e x p e r i m e n t a t i o n ,  f l e x i b i l i t y  and a d a p t a t i o n  t o  community 
42/ 

needs  . There  i s  no need f o r  t h e  e d u c a t i o n a l  

s t r u c t u r e s  on  T i n i a n  and Rota t o  b e  i d e n t i c a l  t o  t h a t  o f  

S a i p a n .  F o u r t h ,  w h i l e  i t  may b e  t r u e  t h a t  much o f  t h e  

f i n a n c i a l  management i s  t o  b e  c o o r d i n a t e d  by t h e  c e n t r a l  

government ,  t h e r e  i s  no r e a s o n  why t h e  Commonwealth 

c a n n o t  a l l o c a t e  f u n d s  and l e a v e  p l a n n i n g ,  c o o r d i n a t i o n  

and pol icy-making t o  t h e  l o c a l  governments  o r  s c h o o l  

d i s t r i c t s .  

A t h i r d  o p t i o n  open t o  t h e  d e l g a t e s  t o  t h e  

c o n s t i t u t i o n a l  c o n v e n t i o n  a l l o w s  combining the b e s t  

a s p e c t s  o f  t h e  two s y s t e m s  d i s c u s s e d  above.  While a  

[Fnotno te  c o n t i n u e d ]  
a l t h o c g h  even  t h e s e  s t a t e s  p e r m i t  supp lementa ry  l o c a l  
f i n a n c i n g .  The Supreme C o u r t ,  1972 T e r m ,  87  HARV. L. REV. p .  
57, a t  1 0 5  ( 1 9 7 3 j .  

4 2 /  - There  a r e  t i t  least,  txc a s p e c t s  tg t h i s  f l e x i b i l i t y .  
F i i - s ' t ,  t h e  sys tem call be  d i v i d e d  i n t o  t h o s e  u n i t s  t h a t  a r e  
irast e t f j c i e ~ l t  ai-bd a r p r c p r i z t e  for t:?e p o l i c y  gcals  t h e  
.Z~~imo?zwe~l th  s m k s  t o  a t t a i n .  For ex?-iaple, t h e  s ~ ~ d i u i s i o n s  

::id cr,yresrjonl! 23 the ir]rl!.yid i : 3 - i  i ~ l r l ! ~ & ,  mcc;  c i t s ~ l i  kip--, 
o r  autonomous s c h o o l  d i s t r ic t s .  Second,  f i e x i b i l i t y  may be  
n e c e s s i t a t e d  by t h e  e v o l v i n g  c o n c e p t  o f  e d u c a t i o n .  I n  p a s t  
y e a r s  e d u c a t i o n  h a s  been  mite c o n v e n t i o n a l  i n  scope  w i t h  
emphas is  l i m i t e d  t o  t h e  fundamenta l s  o f  mathemat ics ,  r e a d i n g  
and w r i t i n g .  Many e d u c a t o r s  see a  new t r e n d  o f  e a r l y  
i n t r o d u c t i o n  o f  v o c a t i o n a l  or p r a c t i c a l  e l e m e n t s  i n t o  t h e  
p r i m a r y  s c h o o l  c u r r i c u l u m .  House Comrn. on  Resources  and 
Development,  A REPORT TO THE CONGRESS OF MICRONESIA, ECONOMIC 
DEVELOPMENT I N  THE TRUST TERRITORY OF THE PACIFIC ISLANDS, 4 t h  
Cong,, p. 7 1  ( 1 9 7 2 ) .  



number o f  c o m b i n a t i o n s  c a n  b e  d r a f t e d ,  one  p o s s i b l e  

s y s t e m  would p l a c e  t h e  p r i m a r y  r e s p o n s i b i l i t y  i n  t h e  

Commonwealth, b u t  p r o v i d e  f o r  a n  a d v i s o r y  b o a r d  composed 

of l o c a l  e d u c a t o r s  and community l e a d e r s .  T h i s  fo rmula  

would a l l o w  c o n s i s t e n t  and e f f i c i e n t  a d m i n i s t r a t i o n  and  

f i s c a l  p l a n n i n g ,  b u t  would e n s u r e  l o c a l  r e p r e s e n t a t i o n  

and i n p u t .  Another  s y s t e m  would a l l o w  t h e  Commonwealth 

government  t o  r e t a i n  r e s i d u a l  and u l t i m a t e  a u t h o r i t y  f o r  

e d u c a t i o n  t h r o u g h o u t  t h e  Commonwealth b u t  would d e l e g a t e  

t o  t h e  l o c a l  s u b d i v i s i o n s  c o n s i d e r a b l e  a u t h o r i t y  t o  make 

p o l i c y  d e c i s i o n s  and p u r s u e  t h e i r  implemen ta t ion .  

D. S t r u c t u r e  o f  A d m i n i s t r a t i v e  A u t h o r i t y  

A f t e r  t h e  a d m i n i s t r a t i v e  a u t h o r i t y  o v e r  t h e  

e d u c a t i o n a l  s y s t e m  h a s  been  v e s t e d  i n  e i t h e r  c e n t r a l i z e d  ' 

or d e c e n t r a l i z e d  f a s h i o n ,  i t  i s  n e c e s s a r y  t o  c o n s i d e r  x ! ~  

s n a l i  b c  r e s p o n s i b l e  i n  e a c h  " d i s t r i c t "  o r  o v e r  t h e  

e n t i r e  s y s t e n .  

s u p e r i n t e n d e n t  o f  s c h o o l s  a s  h a v i n g  u l t i m a t e  a u t h o r i t y  
43/ .- - 

o v e r  t h e  s c h o o l  sys tem.  T h i s  p o s i t i o n  i s  a n a l o g o u s  

4 3 /  - E.g. ,  I N D .  CONST. a r t .  V I I I ,  5  8 ;  ORE. CONST. a r t .  V I I I ,  
5-1; WIS. CONST. a r t .  X ,  S 1; WYO. CONST. a r t .  V I I ,  5  14 .  
T h i s  a u t h o r i t y  c o u l d  e x t e n d  t o  h i g h e r  e d u c a t i o n  s h o u l d  such  
e x t e n s i o n  b e  d e s i r e d .  See 5  I1 ( H )  below. 



to  t h e  d i s t r i c t  d i r e c t o r  o f  e d u c a t i o n  men t ioned  i n  t h e  
44/ 

Mar iana  I s l a n d s  D i s t r i c t  Code and i n  t h e  T r u s t  
41/ 

T e r r i t o r y  Code. O t h e r  s t a t e s  c h a r g e  a  multi-member 

body -- t h e  b o a r d  o f  e d u c a t i o n  o r  a  p u b l i c  c o r p o r a t i o n  -- 
45/ 

w i t h  t h e  a u t h o r i t y .  P r e f e r e n c e  o f  o n e  a l t e r n a t i v e  

o v e r  t h e  o t h e r  l a r g e l y  d e p e n d s  o n  t h e  amount o f  f a i t h  o n e  

has i n  s i n g l e  a u t h o r i t y ,  o n e ' s  d i s t r u s t  o f  t h e  a b i l i t y  

o f  a g r o u p  t o  come s p e e d i l y  and  e f f e c t i v e l y  t o  a g r e e m e n t  

and t h e  n e c e s s i t y  o f  r e p r e s e n t a t i o n  o f  d i v e r s e  s e c t i o n s  

of t h e  p o p u l a t i o n .  

The t h i r d  a p p r o a c h  combines  a  s u p e r i n t e n d e n t  

w i t h  a b o a r d  o f  e d u c a t i o n ;  t h i s  s t r u c t u r e  h a s  been  
4  z/ 

a d o p t e d  by  a number o f  s t a t e s  a s  w e l l  a s  by t h e  T r u s t  

44/ - MIDC k i t .  1 0 ,  ch .  1 0 . 0 4 ,  S 10.04.020 ( 1 9 7 5 ) .  

4S/ - TT;: tit. 41, c h -  1, § 1 0  i 1 9 7 0 ) .  The T r u s t  T e r r i t o r y  
+ ~ z a t m e n t ,  however ,  i s  ~ s r e l y  s t a t u t o r y ,  The m a j o r i t y  o f  
s tatss h a v e  l e f t  t o  t h e  l e g i s l a t u r e  t h e  d c t a i l s  of t h e  
e d u c a t i o n a l  i n f r z s  t r u c  t u r e .  

46; E.q., HAWAII CO;,?ST. a r t .  IX, 5 s  2-3; ILL. CCNST. a r t .  X I  - -- 
S 2; ICPJA CONST, a r t .  IX, pt.. 1, 5 1. T h e r e  are some 
:i Lsd.zvafii:~;icc-' k ?.he cre3 t ion  of n:llt.i.-,::cn!jer kc3ics . ~ k 3 r g ~ a  
w i t h  t h e  r ~ s p o n s i b i l i t y  o f  c a r r y i n g  o u t  g o v e r n m e n t a l  p o l i c i e s .  
S e e  BRIEFING PAPER NO. 2 :  THE EXECUTIVE BRANCH OF GOVERNMENT - 
§ 11 ( B )  ( 2 )  (c) 

I 

47/ E .g . ,  MICH. CONST. a r t .  V I I I ,  § 3 ;  VA. CONST. a r t .  V I I I ,  
5-6. 
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T e r r i t o r y .  The p r e c i s e  l i n e s  o f  r e s p o n s i b l i t y  o f  each  

shou ld  be  d e f i n e d  i f  t h i s  approach i s  u t i l i z e d .  For 

example, t h e  board  o f  e d u c a t i o n  can  serve p r i m a r i l y  a 

policy-making f u n c t i o n  w h i l e  t h e  s u p e r i n t e n d e n t  can be  

charged w i t h  t h e  a d m i n i s t r a t i v e  r e s p o n s i b l i t y  o f  c a r r y i n g  
4 9 /  

o u t  t h o s e  p o l i c i e s .  

1. Ffethod o f  s e l e c t i o n  . . 

Some c o n s t i t u t i o n s  p r e s c r i b e  t h e  s e l e c t i o n  
so/ 

procedure  f o r  t h e  board  of  e d u c a t i o n  and t h e  

4 8 /  - TTC tit. 41, ch. 1, § 10 (1970) p rov ide s :  

The D i s t r i c t  D i r e c t o r  o f  Educa t ion  s h a l l  
be  a member and e x e c u t i v e  o f f i c e r  o f  t h e  
D i s t r i c t  Board and s h a l l  b e  appo in t ed  by 
t h e  High Commissioner. The remain ing  
f o u r  board  members s h a l l  b e  r e s i d e n t s  o f  
t h e  d i s t r i c t  and s h a l l  b e  a p p o i n t e d  by 
t h e  D i s t r i c t  A d m i n i s t r a t o r  w i t h  t h e  
a d v i c e  and c o n s e n t  o f  t h e  D i s t r i c t  
L e g i s l a t u r e ,  

d 9 /  V i r g i n i a  ' s c o g s t i t u t i o n  d e s c ~ i b e s  t h e  powers and 
dc t . i e s  o f  L l c  h a r r !  sf e d u c a t i o n ,  i r i c lud ing  e f f e c t u a t i n g  
p i i c y  as s e t  forth i n  t h e  cor .s t i f i l t ior_ .  VA. CONST. a r t .  
I ,  S 5 e . Th2 d u t i e s  o f  t h e  a v p e r i n t e n d e n f  a r e  n c t  
c ~ n s t i t ? ~ t i o ~ ; a l l y  pr~:r id ;?d b:>t 3 ~ x 9  2s ''siia 1 1  ~ r r s c r i h e r i  
by law." VA. CONST. a r t .  V I I I ,  § 6 .  

50/ VA. CONST. a r t .  V I I I ,  § 4' ( n i n e  members s e l e c t e d  by 
t h e  gove rno r ,  s u b j e c t  t o  c o n f i r m a t i o n  by t h e  
l e g i s l a t u r e ) ;  W.  VA. CONST. a r t .  X I I ,  § 2 ( n i n e  members 
s e l e c t e d  by t h e  governor ,  "by and w i t h  t h e  a d v i c e  and 
c o n s e n t  o f  t h e  Sena t e  . . . " ) .  



5 L/ 
s u p e r i n t e n d e n t  of  s choo l s .  The d e l e g a t e s  t o  t h e  

c o n s t i t u t i o n a l  convent ion may e i t h e r  l e a v e  t h e  method of  
5-2 / - 

s e l e c t i o n  t o  l e g i s l a t i v e  d i s c r e t i o n  o r  p rov ide  t h a t  

t h e s e  p o s t s  be f i l l e d  through:  

. . l e g i s l a t i v e  appointment;  

. e x e c u t i v e  appointment ;  

. e l e c t i o n ;  

. appointment  by t h e  o t h e r  p o s i t i o n  

( e i t h e r  t h e  board of  e d u c a t i o n  o r  

t h e  s u p e r i n t e n d e n t )  ; 

. a combination o f  t h e  above. 

2 .  Tenure 

Some state c o n s t i t u t i o n s ,  p a r t i c u l a r l y  t hose  

p r e sc r lb i r i g  th? s e l e c t i o n  process, d i s o  p rov ide  f o r  t h e  

term cf clfficG cf th.e board of ediicat.i.cn 
5 ?/ 

o r  the 

5 ,  -tjL. CO?.:ST hr?; VTII, 5 (sppr)ir.tea b y  tLe governor ,  
s u b j e c t  t o  con f i rma t ion  by the l e g i s l a t u r e ) ;  W .  VA. CONST. 
a r t .  XII, 5 2 (appointment, .by t h e  board  o f  e d u c a t i o n ) ;  WYO. 
CONST. a r t .  VII, § §  1 & 1 4  (appointment  by l e g i s l a t u r e ) .  

52/  P u e r t o  Rico, f o r  example, ha s  no c o n s t i t u t i o n a l  p r o v i s i o n  
ment ioning t h e  government body i n  t h e  e d u c a t i o n a l  system. 

53/ - VA. CONST. a r t .  V I I I ,  § 4 ( f o u r  y e a r s )  . 



54/ 
s u p e r i n t e n d e n t .  The m a j o r i t y  o f  t h e  s t a t e s ,  however, 

l e a v e  t h e  m a t t e r  t o  t h e  l e g i s l a t u r e .  The argument f o r  

c o n s t i t u t i o n a l  p r o v i s i o n  is  t h a t  it i m p a r t s  c e r t a i n t y  and 

autonomy t o  a  c r u c i a l  f u n c t i o n  o f  t h e  government.  The 

argument a g a i n s t  s o  p r o v i d i n g  i s  t h a t  t h e  e d u c a t i o n a l  

sy s t em ' s  needs  and p r i o r i t i e s  a r e  s u b j e c t  t o  change,  and 

s t a t u t o r y  p r o v i s i o n  w i l l  s e r v e  t h e  same f u n c t i o n  w i thou t  

t h e  need f o r  f r e q u e n t  c o n s t i t u t i o n a l  amendment. 

E. School  F inance  

Ra ther  t h a n  l e a v e  e d u c a t i o n  a s  one  o f  t h e  

-governmental f u n c t i o n s  covered  by t h e  a r t i c l e  on t a x a t i o n  

and f i n a n c e ,  most s t a t e  c o n s t i t u t i o n s  that  have an 

a r t i c l e  on e d u c a t i o n  a l s o  i n c l u d e  s e p a r a t e  f i n a n c e  
55/ 

p r o v i s i o n s .  Th i s  may r e f l e c t  a  d e t e r m i n a t i o n  by "he 

s t a t e s  that t h e i r  e d u c a t i o n a l  sys tems r e q u i r e  a  c e r t a i n  

d e g r c e  o f  autonomy. 

54/ vA. COlGST. a r c .  V I I I ,  5 5 iter;ia c o i n c i d e n t  v i t h  Lhzt ~ l f  
&e a p p o i n t i n g  g o v e r n o r ) ;  WIS. CONST. a r t .  X ,  S 1 ( f o u r  
y e a r s ) .  

55/ E.g., ARK. CONST. a r t .  X I V ,  § 2;  COLO. CONST. a r t .  I X ,  
3-5; CONtJ. CONST. a r t .  V I I I ,  § 4 ;  MONT. CONST. a r t .  X I  

10;  N.M. CONST. a r t .  XII, 55 2-4,  7;  N.C. CONST. a r t .  I X ,  5 5  
6 & 7; OKLA. CONST. a r t s .  X I ,  §§ 2-3, 6 & X I I I ,  5 l a .  



U n l i k e  t h e  o f t e n  un i fo rm g e n e r a l  e d u c a t i o n  

articles found i n  t h e  c o n s t i t u t i o n s ,  t h e  school f i nance  

provis ions  are  f a i r l y  d i s s imi l a r  i n  t h a t  they address 

d i f f e r e n t  aspects of school f i n a n c e  and f i s c a l  

a d m i n i s t r a t i o n  and do s o  i n  varied degrees of d e t a i l .  

For example, most provide f o r  a p e r m a n e n t  school  fund t o  
55/ 

be used o n l y  f o r  purposes of formal p u b l i c  educa t ion ,  

and some place spec i f i c  l i m i t a t i o n s  on the uses  of t h i s  
51/ 

f u n d .  O t h e r  c o n s t i t u t i o n s  go f u r t h e r  and address t h e  
5 g/ 

f u n d ' s  c o m p o s i t i o n ,  i nves tmen t  of and i n t e r e s t  on t h e  
59/ 

f u n d ,  school t axes  and a s s i g n  r e s p o n s i b i l i t y  f o r  
61/ 

school f i n a n c e .  

5 6 /  E . g . ,  IDAHO CONST. a r t .  I X ,  § §  3-4 ;  IND. CONST. a r t .  
~ I I ,  S §  2 - 7 ;  IOWA CONST. a r t .  I X ,  p t .  2 ,  § §  2-5; KY CONST. 
§ 1 8 4 ;  ORE. CONST. a r t .  V I I I ,  5 2 .  For a d i s c u s s i o n  of s t a t e  
a i d  t~ church-run schools ,  see S I I ( G )  b e l o w .  

5 7 1  COLO. CONST. a r t .  I X ,  3 ( " N o  p a r t  of t h i s  fund . . . 
, c . sa l l  be t rans fe r red  t o  any o t h e r  fund . . . " ) ;  N.D. CONST. 
=t. V I I I ,  $j 1 5 4  ( f u n d  t o  be a l loca ted  a m o n g  s c h o o l  d i s t r i c t s  
ia p r ~ p c r t i o n  t o  t h ?  r_u l~be r  or' schcol agc c h i l d r e n  i n  e a c h ) ;  - - 
C ' a .  CG1;S.f. a r t .  v I I I ;  S 4 (s l locat ior .  i n  p ropvr t ion  t o  t h e  
nr;irlStrr cf c h i l d r e n  r e s lden r  t h e r z i n  b ~ t ~ ~ ? e i l  a-ges of fou r  t o  
k e n  by - g e a r s  j . 
5q, c-;-G ) - c ' ; ? ~ T " ~ ~  . . 6 2 .  1 ,  5; 13i-J. ~ ~ ~ ~ ~ . ~ .  2l-k. Vz-LZ, 5 2 ;  

N.M. CONST. a r t .  X I I ,  S  2 ;  N.C. CONST. a r t .  I X ,  § 6 ;  OKLA. 
CONST. a r t .  X I ,  S  2 ;  S.D. CONST. a r t .  V I I I ,  S  2 ;  W .  VA. CONST. 
art. X I I ,  § 4 .  

59/ IND. CONST. a r t .  V I I I ,  S  4 ;  KY.  CONST. § 1 8 5 ;  N.11. CONST. 
art. X I I ,  S  7; OKLA. CONST. a r t .  X I ,  § 3 & 6 ;  S .D .  CONST. a r t .  
V I I I  g s  1 1 - 1 2 .  

60/ ARK. CONST. a r t .  X I V ,  S  3 ;  KAN. CONST. a r t .  V I ,  § 6 ;  TEX. 
~ N S T .  a r t .  V I I ,  S S  2-3; WIS.  CONST. a r t .  X I  § 4 ;  WYO CONST. 
art.  V I I ,  S  9 .  

61/ COLO. CONST. a r t .  I X ,  5 4 ( c o u n t y  t r e a s u r e r s ) ;  CONN. 
BNST. a r t .  ~111, 5 4 ;  IOWA CONST. a r t .  I X ,  p t .  2 ,  5 6.  



Thus,  t h e  d e l e g a t e s  t o  t h e  c o n s t i t u t i o n a l  

Conven t ion  have  a number o f  o p t i o n s  r e g a r d i n g  a s c h o o l  

f i n a n c e  p r o v i s i o n .  F i r s t ,  t h e y  may o m i t  e n t i r e l y  any  

s u c h  p r o v i s i o n  a n d  l e a v e  t h e  matter t o  l e g i s l a t i v e  
62/ 

d e t e r m i n a t i o n .  Ten s t a t e s ,  i n  a d d i t i o n  to  t h e  V i r g i n  

I s l a n d s ,  American Samoa and  P u e r t o  R i c o ,  d o  n o t  a d d r e s s  

the f i n a n c e  i s s u e  i n  t h e i r  c o n s t i t u t i o n s ,  o t h e r  t h a n  
62/ 

p r o h i b i t i n g  a i d  f o r  s e c t a r i a n  p u r p o s e s .  T h i s  o p t i o n  

l e a v e s  t h e  l e g i s l a t u r e  f r e e  t o  c o n s t r u c t  a  f i n a n c e  s y s t e m  

t h a t  r e s p o n d s  e f f i c i e n t l y  t o  c u r r e n t  demands a n d  

A s e c o n d  o p t i o n  would b e  t o  i n c l u d e  a 

c o n s t i t u t i ~ n a l  mandate  t h a t  t h e  e d u c a t i o n a l  s y s t e m  be 

funded  c u t  o f  g e n e r a l  r e v e n u e s .  T h i s  a p p r o a c h  h a s  t h e  

a d v a z t a g e  o f  a l l o w i n 9  s c h o o l  f i n a n c e  t o  r e s p o n d  t o  t h e  

c l ~ r r z n t  f i s c a l  s t a t u s  o f  iA\e Coiniiiai~wealth, which  i s  

probably t h e  most e f f i c i e n t  n ~ t h o d  o f  t u n d i n g  

62/ A l a s k a ,  H a w a i i ,  I l l i n o i s ,  M a s s a c h u s e t t s ,  Mich igan ,  New 
~ g m ~ s h i r e ,  New York, P e n n s y l v a n i a ,  S o u t h  C a r o l i n a  and  Vermont.  

63/ E g g . ,  P.R. CONST. a r t .  11, 5 5. - - 
6 



A t h i r d  o p t i o n  i s  t o  p r o v i d e  f o r  a  fund t h a t  

w i l l  be used  o n l y  f o r  e d u c a t i o n a l  purposes .  Th i s  

approach e n s u r e s  t h a t  a  permanent means of  f i n a n c i n g  t h e  

e d u c a t i o n a l  sys tem f o r  t h e  Nor thern  Marianas w i l l  b e  

c r e a t e d  and k e p t  i n t a c t .  The d i s a d v a n t a g e s  o f  t h e  fund 

approach a r e  t h a t  it may b e  d i f f i c u l t  f o r  t h e  

Commonwealth t o  c r e a t e  a n  adequa t e  fund i n  t h e  e a r l y  

y e a r s  o f  se l f -government  and t h a t ,  from y e a r  t o  y e a r ,  t h e  

r e s o u r c e s  of t h e  fund may n o t  match t h e  requ i rements  o f  

t h e  e d u c a t i o n a l  sys tem.  Fur the rmore ,  it may be  premature  

f o r  t h e  Commonwealth, w i t h  so l i t t l e  expe r i ence  i n  

managing i t s  own f i s c a l  a f f a i r s ,  t o  c r e a t e  a  f i x e d  method 

of f i n a n c i n g  i t s  e d u c a t i o n a l  sys tem i n  i t s  f i r s t  

C o n s t i t u t i o n a l  Convention.  

However, i f  t h e  d e l e g a t e s  a r e  i n c l i n e d  t o  

' p r o v i d e  f c r  2 f u n d  i n  t h e  C o n s t i t u t i o n  t o  f i n a n c e  t h e  

e d u c a t i o ~ a l  s y s t e n  f r~r t h e  Plorthern Marianas,  t h e y  may 

w i s h  tc; z o n s i d z s  t h e  fol lowincj  t y p e s  o f  p r o v i s i o n s  nest 

cc.mmi-,;;.l_;~ incl .udeG j q : ; t a t €  < ~ ~ : ; t i t c t _ i i j ~ ~  r 



1. R e v e n u e s  e a r m a r k e d  f o r  the p e r m a n e n t  fund 

While  s o m e  s ta tes  s i m p l y  p o v i d e  t h a t  a 
6 A/ 

p e r m a n e n t  e d u c a t i o n a l  fund s h a l l  e x i s t ,  m a n y  
6 2 /  

c o n s t i t u t i o n s  des igna te  the sources of the fund. 

T h e s e  u s u a l l y  cons i s t  of m o n i e s  s p e c i f i c a l l y  e a r m a r k e d  
6 6 /  

by the g o v e r n m e n t ,  es tates  o r  proper ty  tha t  escheat 
6 2 /  6 g/ 6 9 /  

to t h e  g o v e r n m e n t ,  g r a n t s  o r  g i f t s ,  sales of land ,  

6 4 /  E .g . ,  CONN. CONST. a r t .  V I I I ,  § 5; FLA. CONST. a r t .  I X ,  
§-6; IDAHO CONST. a r t .  I X ,  § 3; R . I .  CONST. a r t .  X I I ,  5 2 .  

6 5 /  T h e r e  i s  a g e n e r a l  d i s c u s s i o n  of the advantages and 
dzsadvantages of e a r m a r k i n g  i n  B R I E F I N G  PAPER NO. 1 0 :  TAXATION 
AND FINANCE S I I ( D ) .  

6 6 /  E . g . ,  COLO. CONST. a r t .  I X ,  § 5;  N.C. CONST. a r t .  I X ,  § 
6 7  OKLA. CONST. a r t .  X I ,  5 2;  ORE. CONST. a r t .  V I I I ,  § 
2 ( 1 )  ( a ) ;  WASH. CONST. a r t .  I X ,  5 3; W I S .  COLJST. a r t .  X, § 2 ;  
WYO CONST. a r t .  V I I ,  5 2 .  

6 7 /  E . g . ,  COLO CONST. a r t .  I X ,  § 5; N.D. CONST. a r t .  V I I I ,  
§-153; ORE. CONST. ar t .  V I I I ,  S 2 ( 1 )  ( b ) ;  S.D. CONST. a r t .  
V I I I ,  S 2; WASII.. CONST. a r t ,  I X ,  § 3; W I S .  CONST. a r t .  X, § 
2; WYO. CCNST. a r t .  V I I ,  8 2 .  

5S/ The cons t i tu t io r :  mzy. s t z t e  t h a t  such q r a n t s  e i the r  52 
dgsigna.tcd f o r  educa t iona i  purposes, cr it nay i n c l u d e  a11 
g r a ~ t s  'hat are e i ther  sc specified o r  undesignated.  E.g., 
1fv;LO. C3NST. a r t .  I X ,  § 5; 1 2 . i v l .  COKST- a r t .  X I I ,  § 2: N.C. 
9 .  . 1 S 5 ;  Cl?.Y. COSST, art. :.ZIII, 2CI) i c j  s (31: 
S = D .  CONST. a r t .  V I I I ,  9 2; flASH. CONST. a r t .  I X ,  § 3. 

6 9 /  E . g . ,  N.M. CONST. a r t . * X I I ,  § 2 ;  OKLA. CONST. a r t .  X, S 
2 7  S.D. CONST. a r t .  VIII ,  § 2 ;  WASH CONST. a r t .  I X ,  B 3. 



7g/ 
federal  g r a n t s  of l and  o r  funds  and f i n e s  collected 

7 1 /  
f o r  breach of pena l  l a w s .  

2.  I n v e s t m e n t  of t h e  fund 

S o m e  c o n s t i t u t i o n s  e s t a b l i s h  g u i d e l i n e s  f o r  t h e  
7 3 '  

i n v e s t m e n t  of t h e  school fund.  A  d e c i s i o n  t o  s p e c i f y  

g u i d e l i n e s  g e n e r a l l y  ref lec ts  both d i s t r u s t  of  cer ta in  

i n v e s t m e n t s  a n d  a preference of s o m e  i n v e s t m e n t s  over 

o t h e r s .  F o r  e x a m p l e ,  O k l a h o m a  e s tab l i shes  a h e i r a r c h y  

of secur i t ies  f o r  school fund  purposes w i t h  "preference 
7 2 /  

t o  be given t o  the secur i t i e s  i n  t h e  order  n a m e d . "  

Most c o n s t i t u t i o n s ,  h o w e v e r ,  are less s t r u c t u r e d  and 
7 4 /  

range f r o m  broad d e l e g a t i o n  t o  t h e  l e g i s l a t u r e ,  t o  

7 0 /  E.q., N.C. CONST. a r t .  LX, § 6 ;  N.D. CONST. a r t .  V I I I ,  
§-153;  WASH. CONST. a r t .  I X ,  5 3 ;  WYO. CONST. a r t .  V I I ,  S ' 2 .  . 
7 1 /  E . g , ,  IOXA CONST. a r t ,  I X ,  p t .  2 ,  § 4 ;  N.D. CGNST. a r t .  
V ~ I I ,  1 5 4 ;  W I S .  CONST. a r t .  X, S 2 :  WYO. CONST. a r t .  V I I ,  
5 5.  

72/ E , J . ,  L!?D. CONS!r, a r t .  VIlI, Si 4 ;  KY. CCNST. § 185 ;  MINK. - ~ 5 r . l ~ ~ .  art, V I I I ,  4 ;  1;ZV. COMST. a r t .  X I ,  S 3 ;  N . N .  CGlJST. 
a r t .  x I I F  § 7; CKT.kc CONST. a r t .  X I ,  5 6 ;  S . D .  CONST. a r t .  
V'r 7' 
A A- z ~5 Li-12; ?;YO. CO?IST. zrt . ,  VII, 5 5 .  

7 3 /  - OKLA. CONST. a r t .  X I ,  § 6 .  

7 4 /  - WYO. COMST. a r t .  V I I ,  § 6 .  



75/ 
l e g i s l a t i v e  c o n t r o l  w i t h i n  c e r t a i n  l i m i t s ,  t o  a 

l i s t i n g  o f  i n v e s t m e n t  o p t i o n s .  The l a t t e r  a r e  a lmos t  
7  g/ 

always  governmenta l  bonds.  

3 .  D i s t r i b u t i o n  o f  fund  income 

Those c o n s t i t u t i o n s  c o n t a i n i n g  p r o v i s i o n s  

p e r t a i n i n g  t o  a  permanent  s c h o o l  fund  and i t s  i n v e s t m e n t  

o f t e n  i n c l u d e  a  p r o v i s i o n  d i r e c t i n g  t h a t  t h e  f u n d ' s  

income b e  d i s t r i b u t e d  i n  a  c e r t a i n  manner. I n  t h i s  

r e s p e c t ,  t h e  o p t i o n s  o f  t h e  Convention d e l e g a t e s  a r e  

b a s i c a l l y  f o u r .  F i r s t ,  t h e y  can  omit any r e f e r e n c e  t o  

fund  income d i s t r i b u t i o n ,  i m p l i c i t l y  l e a v i n g  t h e  m a t t e r  
7  7/ - 

t o  t h e  l e g i s l a t u r e .  Second,  t h e y  may s p e c i f i c a l l y  

75/  E.g., N.M. CONST. a r t .  X I I ,  5 7  ( l e g i s l a t u r e  by a  t h r e e -  
f c u r t h s  v o t e  o f  i t s  e l e c t e d  members may d e t e r m i n e  i n v e s t m e n t  . 
prov ided  : 

( a )  n o t  nore t h a n  50% of  t h e  fund  be i n v e s t e d  i n  
c o r p o r a t e  s t o c k s  and bonds;  

Ct) n o t  morc than 1 0 %  cf v o t i n g  s t o c k  Se a c q u i r e d :  and 

j c )  s tocks  must be  o f  a  G.S, c o r p o r a t i o n  t h a t  has  p a i d  
<i-i,-ide;;ds f z r  iG. consncut iv- i  y e a r s ,  and  wh.ich 1s 
l i s t e d  on a  n a t i o n a l  s t o c k  exchange)  . 

76/ These may b e  e i t h e r  s e a t e  o r  f e d e r a l  bonds. M I N N .  CONST. 
a r t .  V I I I ,  § 4 ;  NEV. CONST. a r t .  X I ,  § 3;  N.M. CONST. a r t .  
X I I ,  5 7; OKLA. CONST. a r t .  X I ,  5 6;  S.D. CONST. a r t .  V I I I ,  
5 11; WYO. CONST. a r t .  V I I ,  5 6.  

77/ F o r  example, b o t h  .the Idaho  and'New Mexico c o n s t i t u t i o n s  
c o n t a i n  s c h o o l  f u n d  p r o v i s i o n s  b u t  d o  n o t  d i r e c t  the 
d i s t r i b u t i o n  o f  t h e  f u n d s '  income. IDAHO CONST. a r t . , I X ,  5 
4; N.M. CONST. a r t .  X I I ,  5 7. 



p rov ide  t h a t  t h e  l e g i s l a t u r e  w i l l  s u p e r v i s e  and p l a n  t h e  

d i s t r i b u t i o n  th roughout  t h e  e d u c a t i o n a l  sys tem.  S e v e r a l  

states u s e  t h i s  method, which e f f e c t s  e s s e n t i a l l y  t h e  
7g/ 

same r e s u l t  as t h e  f i r s t  o p t i o n .  T h i r d ,  t h e  d e l e g a t e s  

c an  d r a f t  a p r o v i s i o n  t h a t  w i l l  p r o v i d e  d i s t r i b u t i o n  t o  
b 

t h e  s u b d i v i s i o n s  o f  t h e  e d u c a t i o n a l  sys tem ( i .e . ,  
79/ - 

m u n i c i p a l i t i e s  o r  s c h o o l  d i s t r i c t s )  and d e l e g a t e  t o  

the l e g i s l a t u r e  t h e  a u t h o r i t y  o f  s u p e r v i s i n g  t h e  
80/ 

d i s t r i b u t i o n .  Th i s  method d e s i g n a t e s  t h e  r e c i p i e n t s  

b u t  l e a v e s  t h e  s p e c i f i c s  t o  t h e  l e g i s l a t u r e .  The f o u r t h  

o p t i o n  e n v i s i o n s  a p r o v i s i o n  t h a t  n o t  o n l y  names the 

r e c i p i e n t s  o f  t h e  income b u t  a l s o  s t a t e s  t h e  p r o p o r t i o n s  
8 l /  

of income t o  be  r e c e i v e d .  

?g/ E.g. ,  >ILCH. CONST. a r t .  I X ,  § 1:; UTAH CONST. a r t .  X I  ,§ 
3 ;  VA. CONST. a r t .  V I I I ,  5 8. 

bG/ E=q., 139. CONST. a r t .  ViLI, § 4 ( coun t i e s ! ;  KY,  CONST. - - 
1 8 6  ( s c h c o i  d i s t : ~ i . c t s ) ;  TEX, CONST. a r t .  V I I ,  5 5 

. . ( ~ : 2 i . ~ q r , ~ e e )  3 WIS. CO?.i-iST. art- ,  X ,  § 5 [ c i t i s s  and  tow:^^) - NYO. 
COidS:I'. art. YIi, 5 8 j c ~ ~ r i t i e s ) .  

81/ IOWA CONST. a r t .  I X ,  p t .  2 ,  ,§ 4 ( i n  p r o p o r t i o n  t o  s choo l  
age c h i l d r e n  r e s i d e n t  w i t h i n  t h e  s choo l  d i s t r i c t s ) ;  N.D. 
CONST. a r t .  V I I I ,  S 153; OKLA. CONST, a r t .  X I ,  S 3;  ORE. 
CONST. a r t .  V I I I ,  5 4 .  



F. School Taxes 

82/ 
About one- t h i r d  of t h e  s t a f e  c o n s t i t u t i o n s  

make some r e f e r e n c e  t o  school  t a x e s ,  a l though on ly  a ve ry  
8 3/ - 

few devote  a s p e c i f i c  p r o v i s i o n  t o  t h e  s u b j e c t .  

Because t h e  Covenant empowers t h e  Commonwealth t o  impose 
84 /  

l o c a l  t a x e s  "a s  it deems a p p r o p r i a t e  . . . ," t h e  

op t ion  of s p e c i f i c a l l y  mentioning school  t a x e s  i n  t h e  

C o n s t i t u t i o n  is a v a i l a b l e  t o  t h e  conGention d e l e g a t e s .  

Of cou r se ,  a  gene ra l  g r a n t  of t a x i n g  a u t h o r i t y  t o  t h e  

l e g i s l a t u r e  would permit  t h e  c o l l e c t i o n  and expend i tu re  

of t a x  revenue f o r  s choo l s ,  a s  w e l l  a s  f o r  o t h e r  

government s e r v i c e s .  I f  it i s  dec ided  t o  i nc lude  a 

s p e c i f i c  r e f e r e n c e  t o  school  t a x e s  i n  t h e  c o n s t i t u t i o n a l  

d o c m e n t ,  however, such r e f e r e n c e  may t ake  a number of 

forms. 

C2/ Arkznsac, C z l i f s r n i a ,  P l c r i d a ,  Georgia,  Kenkucky, 
G u i s i z n a  .F.lichigan, Mirrnesoia, M i s s i s s i p ~ i ,  North Ca ro l ina ,  

.. - soakh n a k c t a ;  ?'exas, :,7t,r?h, V i r a i n i a  w z s h i n ~ ~ t o n . .  Kcst 
V i r ~ i r l i e i ,  E i s c u ~ l s i n  and hycrrrin~. 

83/  E.g., TEX. CONST. a r t  ... V I I ,  5  3;  W. VA. CONST. a r t .  X ,  
5-10; W I S .  CONST. a r t .  X, S 4 .  

8 4 /  - COVENANT a r t .  V I ,  S 602 .  



M a n y  s tates s i m p l y  refer t o  l eg i s l a t ive  p o w e r  
. as/ 

to  levy taxes  f o r  t h e  b e n e f i t  of schqols .  0 t h e r  

c o n s t i t u t i o n s  m a n d a t e  t h a t  the l eg i s l a tu re  assess taxes 
85/ 

f o r  educat ional  purposes, a n d  s o m e  a l l o w  t axa t ion  b u t  
87/ 

spec i fy  m a x i m u m  tax  rates .  A n o t h e r  o p t i o n  -- tha t  of 

s p e c i f y i n g  t h e  taxes t o  be l ev ied  -- i s  f o l l o w e d  by o n l y  
8 8 /  - 

one  s t a t e ,  T e x a s .  

G. A i d  t o  C h u r c h - R u n  Schools 

A ma jo r i ty  of states f o r b i d  a i d  to  church-run 
8 9 /  - 

schools.  T h i s  p r o s c r i p t i o n  i s  based on the 

e s t a b l i s h m e n t  c lause  of the F i r s t  A m e n d m e n t  of t h e  U n i t e d  

S ta tes  C o n s t i t u t i o n ,  w h i c h  bars t h e  federa l  g o v e r n m e n t  

o r  t h e  states f r o m  pas s ing  l a w s  t h a t  a id  one o r  a l l  

8 5 /  E . g . ,  MINN. CONST. a r t .  I X ,  § 6 ;  MISS.  CONST. a r t .  V I I I ,  
9-201;~. CONST. a r t .  V I I I ,  S 15 ;  F?ASII., CONST. a r t .  I X ,  S 
CI 
L .  

E.g., LA-- CGNST. a r t .  VIII, 5 131 N.C. CGNST. a r t .  I X ,  86 /  .- 
2;  TFX. CONST. a r t ,  V I I ,  5 3: TJA, CGiiST. a r t .  V I I I ,  g 2 ;  

WIS, CONST. a r t .  X i  5 4;  WYO, CQYST, a r t .  V I I ,  S 9. 

87/ E.g., ARK. CONST. a m e n d .  11; CAI,. CONST. a r t .  I X ,  5 6 ;  
a. CONST. a r t .  V I I I ,  § 1 2 ;  MICH. CONST. a r t .  I X ,  § 6 ;  UTAH 
CONST. a r t .  X ,  S 3 .  a 

88/ - TEX. CONST. a r t .  V I I ,  § 3.  

89/ E.g., ALAS. CONST. a r t .  V I I ,  § 1; COLO. CONST. a r t .  Ix, 
S-7; MICH. CONST. a r t .  V I I I ,  § 2 ;  MINN. CONST. a r t .  V I I I ,  fj 
2 ;  P.R. CONST. a r t .  11, § 5; TEX. CONST. a r t .  V I I ,  § 5 .  



9 /  
r e l i g i o n s  o r  p r e f e r  one  r e l i g i o n  o v e r  a n o t h e r .  

9 L/ 9z/ 
Throughout t h e  y e a r s ,  and q u i t e  r e c e n t l y ,  t h e  

Supreme Cour t  h a s  i n t e r p r e t e d  t h e  e s t a b l i s h m e n t  c l a u s e  

t o  mean t h a t  t h e  government may n o t  pay p u b l i c  f unds  t o  

church-run s c h o o l s  u n l e s s  t h e  s c h o o l s  p rove  that t h e  

r e l i g i o u s  and s e c u l a r  c u r r i c u l a  are s e p a r a b l e ,  and t h a t  
93/ 

the governmenta l  a i d  o n l y  s u p p o r t s  the l a t t e r .  I n  

t h o s e  s c h o o l s  where t h e  proof s u g g e s t s  t h a t  t h e  r e l i g i o u s  

f u n c t i o n  is "e:ccessively e n t a n g l e d "  w i t h  t h e  s e c u l a r  
94/ 

t e a c h i n g ,  no  p u b l i c  a i d  whatsoever  can be  s u s t a i n e d .  

Everson v .  Board of Educ., 330 U.S. 

91/ E.g., Lemon v.  Kurtzman, 403 U . S .  602 ( 1 9 7 1 ) ;  T i l t o n  v. 
~ T c h a r d s o n ,  403 U.S. 672 (1971 ) ;  Board o f  Educ. v .  A l l e n ,  392 
U . S .  236 (1968) ;  B r a d f i e l d  v .  Robe r t s ,  175  U.S. 291 (1899 ) .  

92/ Roemer v .  Board o f  Pub. Works, 96 S. C t .  2337 (1976) 
(upho ld ing  y e a r l y  s t a t e  g r a n t s  t o  co1lege.s  w i t h  r e l i g i o u s  
af f i l l a t i o n )  . 
93; -.- 'i'hz Supreme C o u r t  r e c e n t l y  s a i d ,  "n s? l t r a . l i t y  i s  what i s  
r e q u i r e d .  The State must rror,ii.n.e i t s e l f  Lo s e c u l a r  
o b j e c t i v e s ,  and n e i t h r  advance nor i n c e d e  s e i i s i o u s  - & 

. c ~ .  , P.o;;:i?r-r c. E o a r d  of Fuh. V?orks, 9 5  S, Ct. 2 3 3 7 ,  --- --- -~ - ,..-- - 
2345 (1976) .  E'or an a n a l y c l s  and h i s t o r y  o f  t h e  i n t r i c a t e  
l e g a l  q u e s t i o n s  p r e s e n t e d  by t h e  e s t a b l i s h m e n t  c l a u s e ,  s e e  
Choper,  The Es t ab l i shmen t  C l ause  and Aid t o  P a r o c h i a l  Schoo l s ,  
56 CALIF.  L. REV. p. 260 (1968) .  

9 4 /  Lemon v.  Kurtzman, 403 U.S. 602, 615-16 (1971 ) ;  a cco rd ,  
~oemer v. Board o f  Pub. Works, 96 S. Ct. 2337, 2 3 4 7 - 4 8 6 ) .  



The d e l e g a t e s  t o  t h e  C o n s t i t u t i o n a l  Convention 

have three o p t i o n s  r e g a r d i n g  such a  p r o v i s i o n .  F i r s t ,  

it may be  o m i t t e d  and t h e  m a t t e r  l e f t  t o  b e  a l i g n e d  w i t h  

p a s t  and f u t u r e  Supreme C o u r t  pronouncements .  Second, 

t h e  d e l e g a t e s  can  d r a f t  a  p r o v i s i o n  r e t a i n i n g  t h e  t h r u s t  

of t h e  c u r r e n t  Nor thern  Mar ianas  and T r u s t  T e r r i t o r y  Code 

p r o v i s i o n s :  o n l y  a i d  t o  t h e  n o n - r e l i g i o u s  f u n c t i o n s  of  - - 

92/ 
s c h o o l s  w i l l  be  p e r m i t t e d .  T h i r d ,  t h e  d e l e g a t e s  can  

c o n c e i v a b l y  ban - a l l  a i d  t o  any non-publ ic  s c h o o l ,  

r e g a r d l e s s  o f  t h e  purpose  t o  which t h e  a i d  would b e  p u t .  

While h a v i n g  a  s e v e r e  e f f e c t  on  non-publ ic  s c h o o l s ,  such 

a  s o l u t i o n  would c o n s e r v e  t h e  r e v e n u e s  a v a i l a b l e  f o r  

p u b l i c  s c h o o l s  and promote the Commonwealth e d u c a t i o n a l  

system. The oppos ing  argument  i s  t h a t  t h e  d r a s t i c  n a t u r e  

of t h e  ban,  i n  a d d i t i o n  t o  a l i e n a t i n g  r e l i g i o u s  and o t h e r  . 
p r i v a t e  i n s t i t u t i o n s  t h a t  s e r v e  v i t a l  r o l e s  i n  t h e  

cornir~-unity, w ~ i l l d  e f f e c t i v e l y  s t r a n g l e  i n s i i t u t i s n s  t h a t  

Zo ah6 can  s e r v e  a n  e f f e c t i v e  f u n c t i o n  i n  tlie school  

sys tem.  

95/ M I D C  tit. 6, ch .  6.34, S 6.34.020-.030; TTC tit. 4 1 ,  c h .  
1, S 1 9  ( 1 9 7 0 ) .  



H. Higher Educat ion 

Some s t a t e  c o n s t i t u t i o n s  i n c l u d e  p r o v i s i o n s  

s p e c i f i c a l l y  a d d r e s s i n g  t h e i r  i n s t i t u t i o n s  of pos t -  
9g/ 

secondary educa t i on .  Most o f  t h e s e ,  however, concern 

c o l l e g e s  and u n i v e r s i t i e s  a l r e a d y  i n  e x i s t e n c e  and t h e  
9L/ 

p r o v i s i o n s  d e a l  w i t h  them by name. Some c o n s t i t u t i o n s  

i n c l u d e  s imply  an  "endorsement" o f  h i g h e r  educa t i on ,  

encouraging " q u a l i f i e d  pe r sons  . . . t o  a c q u i r e  f u r t h e r  

e d u c a t i o n ,  l o c a l l y  and abroad ,  bo th  g e n e r a l  and t e c h n i c a l  

11 
9 g/ . . .  Other  c o n s t i t u t i o n s  make no  mention o f  h i g h e r  

9 ?/ 
educa t i on .  Because a p roc lamat ion  fo rma l ly  

e s t a b l i s h i n g  t h e  Northern  Marianas Community Col lege  has  
l o o /  - 

been s i g n e d  by t h e  r e s i d e n t  commissioner,  

c o n s t i t u t i o n a l  r e c o g n i t i o n  o f  h i g h e r  educa t i on  i n  t h e  
I 

Northern  Marianas may be  a p p r o p r i a t e .  

35/ E.q., C U .  CONST. a r t .  IK, g6 9-10,  12-13; .WSS. CONST. 
ch ,  V ,  5 I ;  MICH. COXST. a r t .  VIII: 55 4-7; TSX. CONST. a r t :  
- T I T I -  55 1C-i81 WIS. CONS':. a r t .  X ,  5 6. 

S7/ - Wisconsin i s  ari e x s ~ p l e  of a s t s t e  whose h ighe r  e d n c a t l c n  
p r a v i s j o n  i s  2~::-  pell led out i.n g e n e r ~ l  t ~ r m s ,  WIS. CO:xiST. 
=t. x, g 5 .  

98/ - AMERICAN SAMOA CONST. a r t .  I ,  S 1 5  (proposed)  . 
99/ E.g., P u e r t o  R i c o ,  South  C a r o l i n a ,  South  Dakota, Vermont, - 
~ X r g i n l a ,  West V i r g i n i a  and t h e  Model S t a t e  C o n s t i t u t i o n .  

100/ Marianas V a r i e t y  News and V i e w s ,  Aug. 25 ,  1976, p. 2 ,  
COT. 1. 


