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CORPORATIONS 

T h i s  b r i e f i n g  p a p e r  i s  d e s i g n e d  t o  a s s i s t  t h e  
b 9  

Convention d e l e g a t e s  i n  d e t e r m i n i n g  whether  an  a r t i c l e  on 

c o r p o r a t i o n s  shou ld  be i n c l u d e d  i n  t h e  C o n s t i t u t i o n  o f  t h e  

Nor thern  Mariana I s l a n d s .  Although t w o - t h i r d s  of  t h e  s t a t e  

c o n s t i t u t i o n s  c o n t a i n  a  p r o v i s i o n  govern ing  c o r p o r a t i o n s ,  

many e x p e r t s  have q u e s t i o n e d  t h e  d e s i r a b i l i t y  of  such a  
- 

I/ - 
p r o v i s i o n  a t  a l l .  T h i s  p a p e r  a c c o r d i n g l y  rev iews  t h e  

r e l e v a n t  s t a t e  e x p e r i e n c e ,  d i s c u s s e s  t h e  r e a s o n s  t h a t  have 

been advanced a g a i n s t  i n c l u d i n g  such a n  a r t i c l e  i n  r e c e n t  

s t a t e  c o n s t i t u t i o n s  and c o n s i d e r s  t h e  forms t h a t  such a  

p r o v i s i o n  c o u l d  t a k e  i f  t h e  d e l e g a t e s  e lec t  t o  propose  

s u c h  an  a r t i c l e .  

I .  BACKGROUND AND GENERAL CONSIDERATIONS 

A. Re levan t  P r o v i s i o n s  o f  t h e  Covenant and t h e  
Uni ted  S t a t e s  C o n s t i t u t i o n  

The Covenant d o e s  not e x p r e s s l y  t r e a t  t h e  sub ' j ec t*  

o f  c o r p o r a t i o n s .  The d e l e y a t e s  s h c u l d  be aware t h a t  t h e  

r e s t r i c t i o n s  on a 2 i e n a t i . s ~  o f  l a n d ,  r e q c . i r e d  s e c t i o n  8 0 5  

o f  t h e  Covenant ,  will a f f e c t  t h e  r i g h t  of c o r p o r a t i c n s  t o  
2/ - 

ho ld  l a n d .  F p ; r L i   herm more, s ~ ? c t i o r l  5 0 5  cf the Covenant 

p r o v i d e s  t h a t  t h e  l aws  of  t h e  T r u s t  T e r r i t o r y  w i l l  remain 

1/ E.g. ,  G .  Braden & R.  Cohn, THE ILLINOIS CONSTITUTION: 
ZN A ~ A T E D  AND COMPARATIVE ANALYSIS p .  516 (1969) [ h e r e i n -  
a f t e r  c i t e d  a s  ILLINOIS CONSTITUTION ANALYSIS]. The N a t i o n a l  
Munic ipal  L e a g u e ' s  Model S t a t e  C o n s t i t u t i o n  o m i t s  any 
r e f e r e n c e  t o  c o r p o r a t i o n s .  

* 
2/ See BRIEFING PAPER NO. 12:  RESTRICTIONS ON LAND 
ZLIENATION § I I ( C )  



i n  f o r c e  and e f f e c t  u n t i l  r e p e a l e d  by t h e  new Commonwealth 

government.  Thus, c o r p o r a t i o n s  organ, ized and doing 

b u s i n e s s  under  t h e  T r u s t  T e r r i t o r y  code w i l l  be  a b l e  t o  

c o n t i n u e  t h e i r  a c t i v i t i e s  i n  t h e  Nor the rn  Marianas ,  even 

i f  t h e  C o n s t i t u t i o n  does  n o t  s p e c i f i c a l l y  s o  p rov ide .  

The Uni ted  S t a t e s  C o n s t i t u t i o n  s i m i l a r l y  does  

n o t  e x p r e s s l y  a d d r e s s  t h e  s u b j e c t  of  c o r p o r a t i o n s .  However, 

c o r p o r a t i o n s  have been h e l d  t o  be "persons"  w i t h i n  t h e  

meaning o f  t h o s e  p r o v i s i o n s  o f  t h e  U.S. C o n s t i t u t i o n  t h a t  

g u a r a n t e e  a l l  pe r sons  due  p r o c e s s  and t h e  e q u a l  p r o t e c t i o n  
3/  - 

o f  law. 

B. Background 

Corpo ra t i on  articles i n  c o n s t i t u t i o n s  a r o s e  i n  

an  era when t h e r e  w a s  ma jor  concern  abou t  misuse  o f  c o r p o r a t e  
4 /  - 

f r a n c h i s e s  and p r i v i l e g e s .  Today, e x t e n s i v e  c a s e  law and 

3/ P i e r c e  v .  S o c i e t y  o f  S i s t e r s ,  2 5 8  U.S. 510, 5 3 5  ( 1925 ) ;  - 
~ e n t u c k l  F in .  Corp. v. Paramount Auto Exch. Core . ,  2 6 2  U . S .  -- 
543 i 1 9 2 3 r  C o r n o r a t i o n s  o rgan i zed  o u t s i d e  t h e  j u r i s d i c t i o n  
of  tile Com.mweal th ,  however, xi11 nok en joy  a b s o l u t e  e q u z l  
p ~ o t e c t i o n  o f  t h e  laws.  S l a k e  v .  McClui~g,  172 U . S .  ? 3 9  
(1691). Nar i s  the f o r e i g n  c o r ~ n r a t i o n  a "person"  w i t h l n  
t h 2  r:szninc ~f .the p ~ - i v l l e q ~ ' :  sr;.d i l ~ ~ n u n i t i e s  cl;ii~se. I d ,  -- 

4 /  Ruder, Bus iness  Regula t ion :  C o r p o r a t i o n s ,  i n  CON CON: - 
ISSUES FOR THE ILLINOIS CONSTITUTIONAL CONVENTION pp. 
3 8 2 - 8 3  (S. Gove & V. Ranney ed.  1970) [ h e r e i n a f t e r  c i t e d  
a s  ILLINOIS CON CON].  A pr imary abuse  was t h e  g r a n t i n g  o f  
c h a r t e r s  by s p e c i a l  l e g i s l a t i v e  enac tments ,  which were 
o f t e n  induced by campaign  contribution^.^ I n  o r d e r  t o  
p r e v e n t  t h e  d i r e c t  connec t i on  between campaign c o n t r i b u -  
t i o n s  and l e g i s l a t i o n  b e n e f i t t i n g  t h e  c o n t r i b u t o r s ,  many 
states c o n ~ t ~ t u t i o n a l l ~  fo rbade  any c o r p o r a t e  c h a r t e r  

- 

c r e a t e d  by s p e c i a l  act .  - See § I I ( B )  below. 



5/ 
detai led s t a t u t o r y  t rea tment -  of  c o r p o r a t e  c r e a t i o n  and 

v 
management make a  s p e c i f i c  c o n s t i t u t i o n a l  p r o v i s i o n  

unnecessa ry  i n  most circumstances:- While some c o n s t i t u -  
6/ - 

t i o n a l  p r o v i s i o n s  a r e  more d e t a i l e d  t h a n  o t h e r s ,  s e v e r a l  

c o n c l u s i o n s  may be drawn from a n a l y z i n g  t h e  a v a i l a b l e  

p r o v i s i o n s .  F i r s t ,  t h e  modern t r e n d  i s  t o  omit  t h e  s u b j e c t  
7/ - 

e n t i r e l y  o r  t r e a t  i t  o n l y  g e n e r a l l y .  Second, t h o s e  c o n s t i -  

t u t i o n s  t h a t  do a d d r e s s  b u s i n e s s  c o r p o r a t i o n s  g e n e r a l l y  

f o l l o w  a  s t a n d a r d  p a t t e r n ,  w i t h  approx imate ly  t e n  s u b j e c t s  

r eappea r ing  f r e q u e n t l y  among t h e s e  p r o v i s i o n s .  These sub- 

j e c t s  u s u a l l y  concern  e i t h e r  t h e  c r e a t i o n  o f  t h e  c o r p o r a t e  

e n t i t y  o r  c e r t a i n  fundamental  c o r p o r a t e  f u n c t i o n s ,  and a r e  

d i s c u s s e d  i n  d e t a i l  below i n  p a r t  11. Thus,  t h e  pr imary 

purpose  of  a  c o r p o r a t i o n s  a r t i c l e  appea r s  t o  be c o n s t i t u -  

t i c n a l  r e g u l a t i o n  of  t h e  g r a n t i n g  of  c h a r t e r s  and d i r e c t i o n  

5/ The Model Bus iness  C o r ~ o r a t i o n s  Ac t ,  fo rmula ted  by t h e  
h e r i c a n  Ba.r A s s o c i a t i o n ,  i s  a - d e t a i l e d  s t a t u t e  t h a t  ha s  
1 5 2  p r o v i s i o n s .  The Model Act has  bccz s n a c t e d  i n  h a l f  t h e  - -- -- - 
s t a t e s .  Americzri bz r  Foundat ion;  MODEL GUS. CORP. ACT, 
p.  . i x  (Supp. 1373) .  

6; Consare MISS. COGST. a r t .  T . ' I I ,  5 5  178-200, with ILL.  
c ~ ~ .  r I ,  5 5 .  Tho d i s p a r i t y  ~f d i f f e r j n g  c o n s t i -  . - tut i . j r ,aL t;~iti.~efir; i:; aa~.:.y i l l i l s t r~ t e i l _  by Y i . s ~ i s s i ~ p f  ! s  
2 2  s e c t i o n s  t h a t  p rov ide  e x t e n s i v e  r e g u l a t i o n ,  compared 
t o  I l l i n o i s '  one gene ra1 ,p rov i s ion :  ("SECTION 6.  
CORPORATIONS -- Corpo ra t e  c h a r t e r s  s h a l l  be g r a n t e d ,  amended, 
d i s s o l v e d ,  o r  extended o n l y  p u r s u a n t  t o  g e n e r a l  l aws . " )  

7/ For  example,  Alaska ,  Hawaii and t h e  Na t iona l  Municipal  - 
League ' s  Model S t a t e  C o n s t i t u t i o n  do n o t  t r e a t  t h e  s u b j e c t  
of  c o r p o r a t i o n s .  I l l i n o i s ,  which r e v i s e d  i t s  c o n s t i t u t i o n  
i n  1969,  shaved i t s  a r t i c l e  on c o r p o r a t i o n s  from 1 5  s e c t i o n s  
t o  one g e n e r a l  s e c t i o n ,  which was i nc luded  i n  an  a r t i c l e  
devo ted  t o  "General  P r o v i s i o n s . "  ILL .  CONST. a r t .  X I I I ,  

6 ;  ILLINOIS CONSTITUTION ANALYSIS pp. 515-35. 



t o  t h e  l e g i s l a t u r e  r e g a r d i n g  fundamenta l  i n t r a - c o r p o r a t e  

o p e r a t i o n s .  The e x t e n t  t o  which such  c o n s t i t u t i o n a l  

It d i r e c t i o n  i s  d e s i r a b l e  u l t i m a t e l y  depends upon weighing 

t h e  p o s s i b i l i t y  t h a t  t h e  l e g i s l a t u r e  may n o t  a d e q u a t e l y  

d e a l  w i t h  t h e  s u b j e c t  a g a i n s t  t h e  p o t e n t i a l  d i s a d v a n t a g e s  
8/ - 

o f  p r o v i d i n g  t o o  much d e t a i l  i n  t h e  c o n s t i t u t i o n a l  document. 

C .  G e n e r a l  C o n s i d e r a t i o n s  

A s  n o t e d  above,  t h e  t r e n d  o f  modern c o n s t i t u t i o n s  

i s  t o  o m i t  any d e t a i l e d  t r e a t m e n t  o f  c o r p o r a t i o n s .  T h i s  

t r e n d  r e f l e c t s  t h e  view t h a t  t h e  r e g u l a t i o n  o f  c o r p o r a t i o n s  

i s  w i t h i n  t h e  competence o f  t h e  l e g i s l a t u r e ,  and t h a t  t h e r e  

is l i t t l e  i f  any c o m p e l l i n g  r e a s o n  t o  r e s t r i c t  l e g i s l a t i v e  

f l e x i b i l i t y  i n  t h i s  r e g a r d .  I t  a p p e a r s  t h a t  t h e  e x p e r i e n c e  

o f  s t a t e s  h a v i n g  no such  p r o v i s i o n  d e m o n s t r a t e s  t h a t  l e g i s -  

l a t i v e  enac tment  s e r v e s  t o  c o n t r o l  c o r p o r a t i o n s  q u i t e  w e l l .  

S t a t e s  t h a t  have  r e v i s e d  t h e i r  c o n s t i t u t i o n s  i n  r e c e n t  

y e a r s  have  concerned themse lves  w i t h  d e l e t i o n  of  o b s o l e t e  

prnvis icrns  and nave  avoid.ed t i le  a d d i t i a z  of ar,y new 
3/ - 

c c n t r o l s .  

/ It  s h o u l d  b e  n o t e d ,  however, t h a t  t h c  Convention need - 
n o t  d e v o t e  a comple te  a r t i c l e  t o  c o r p o r a t i o n s  b u t  may 
f o l l o w  t h e  I l l i n o i s  example 'of  i n s e r t i n g  a f a i r l y  s i m p l e  
p r o v i s i o n  i n  a n  a r t i c l e  c o v e r i n g  m i s c e l l a n e o u s  p r o v i s i o n s ,  
i f  t h e r e  i s  one .  ILL. CONST. a r t .  X I I I ,  § 6 .  

9/ ILLINOIS CONSTITUTION ANALYSIS pp. 515-35; A. Howard, 
COMMENTARIES ON THE CONSTITUTION OF VIRGINIA, V O ~ .  2 ,  
pp. 971-1004 ( 1 9 7 4 ) ;  ILLINOIS CON CON pp. 382-90. J u r i s -  
d i c t i o n s  d r a f t i n g  r e l a t i v e l y  new c o n s t i t u t i o n s  -- A l a s k a ,  
Hawaii ,  Guam, V i r g i n  I s l a n d s  and American Samoa -- have 
o m i t t e d  r e f e r e n c e s  t o  c o r p o r a t i o n s  a l t o g e t h e r .  



The more d e t a i l e d  t r e a t m e n t  o f  c o r p o r a t i o n s  i n  

some s t a t e  c o n s t i t u t i o n s  h a s  been  g e n e r a l l y  r e s t r i c t i v e .  

A t  l e a s t  one  commentator h a s  o b s e r v e d ,  " [ T l h e  c o m p e t i t i v e  

n a t u r e  o f  s ta te  c o r p o r a t i o n  l a w s  t e n d s  t o  p u t  a s t a t e  w i t h  
10/ 

u n u s u a l  c o n s t i t u t i o n a l  r e s t r i c t i o n s  a t  a  d i s a d v a n t a g e .  11- 

T h i s  c o n s i d e r a t i o n  may be p a r t i c u l a r l y  a p p r o p r i a t e  t o  t h e  

N o r t h e r n  M a r i a n a s ,  where t h e  c r e a t i o n  o f  a b u s i n e s s  climate 
11/ - 

t h a t  w i l l  be a t t r a c t i v e  t o  new i n v e s t m e n t  i s  i m p o r t a n t .  , 

The c o n t r a r y  a rgument  i s  t h a t  a  w e l l - w r i t t e n  c o n s t i t u t i o n a l  

p r o v i s i o n  l e n d s  a  d e g r e e  o f  permanence t o  governmenta l  

a t t i t u d e s  toward  co rpora t i ' ons .  Such s t a b i l i t y  migh t  

e n g e n d e r  b u s i n e s s  c o n f i d e n c e  among t h o s e  c o n s i d e r i n g  a  

new s i t e  f o r  t h e i r  e n t e r p r i s e .  

N o t w i t h s t a n d i n g  t h e  f o r e g o i n g ,  u n i q u e  c o n s i d e r a t i o n s  

may be  a p p l i c a b l e  t o  t h e  s u b j e c t  o f  c o r p o r a t i o n s  o r g a n i z e d  

o r  d o i n g  b u s i n e s s  i n  t h e  N o r t h e r n  Mar ianas .  . T o  t h e  e x t e n t  

s u c h  c o n s i d e r a t i u n s  a r e  f u n d a ~ . e n t a l  and  are f e l t  wor thy  o f  

p r o t e c t i o n  a g a i n s t  leqlslative a b u s e ,  c a r e f u l l y  3rsm COT*- 

s t i t u t i c n a l  p r o v j . s i c n s  may be w a r r a n t e d .  One such  i s s u e  

whit?, z f r e c t ~ .  c:lr:r~orzti .c;ns i.; the ~ x t c n t  tij i:;kich c o r 2 o r a -  

t i o n s  w i t h  non-Northern Mar ianas  i n v e s t o r s  s h o u l d  be  a b l e  

10/  ILLINOIS CONSTITUTION ANALYSIS p .  519. - 
11/ F o r  example ,  Guam and t h e  V i r g i n  I s l a n d s  n o t  o n l y  
=it a n y  c o n s t i t u t i o n a l  r e s t r i c t i o n s  b u t  p r o v i d e  a t t r a c -  
t i v e  s t a t u t o r y  t a x  t r e a t m e n t  f o r  new i n d u s t r y .  GUAM CODE 
tit. LIV; V I R G I N  ISLANDS CODE tit. 33, ch.  201. 



- 6 - 

to hold long-term interests in land in the Commonwealth. 

. That subject is addressed in Briefing.Paper No. 12: 

Restrictions on Land Alienation. 

11. SPECIFIC ISSUES FOR DECISION 

The threshold question before the Convention 

is whether the Constitution should include any provision 

dealing with the subject of corporations. The advantages 

of constitutional treatment are generally slight. Specific 

issues of fundamental importance in the Northern Marianas, 

however, may warrant an exception. 

If the decision is made to provide for some 

provision relating to corporations, the corporation provi- 
12/ - 

sions may be treated in an article devoted to that subject. 

Alternatively, if the provisions are not extensive, the 

subject may be addressed in an article devoted to misccl- - 

13/ - 
laneous provisions. The extent ko which one a~proach 

is to be pr2ferre2 over the cther depends npon the com- 

. . pl-exity and length of the prcslslons. 

If the de1egake.s are favorably 5nciined ioward 

~ ~ ~ ! l ~ ~ ~ ~ t i l ~ ~ * > r : ~ ' ~ .  ~ ~ ~ ~ + - y ~ ~  c : , ) ~  f k ?  ~ ; ~ b j ~ < : t  o< c;zp,-!rztipri:; 

12/ E.g., NEV. CONST. art. VIII; N.M. CONST. art. XI; - 
TEX. -T. art. XII. 

13/ E.g., ILL. CONST. art. XIII, 8 . 6 ;  MONT. CONST. 
art. XIII, 8 1. 



in the Northern Marianas, they may wish to consider the 

following types of provisions most commonly found in state 

constitutions. 

A. Definition 

Approximately half of the corporations articles 

in constitutions contain a section defining a "corpora- 
14/ 

tion. "- The definition is usually a simple one, and 

care is often taken to include joint stock companies 
15/ - 

and to grant the right to sue and be sued. 

B. Creation by General Laws 

Another common constitutional provision prohibits 

the creation of corporations by special acts of the 

14/ E . g . ,  IDAHO CONST. art. XI, § 16; KAN. CONST. art. - 
XII, § 6; KY. CONST. § 208; MINN. CONST. art. X I  § 1; 
MISS. CONST. art. VII, 5 199. . 
15/ Minnesota has a typical definition: - 

The term "Corporation" . . . 
-shall be ccnstrned to include all. 
associations arid joint stock ccn- 
paiiies having any of the powers 
and privileges not possessed by 
individzals an2  partnerships , . . 
326 all c o ~ r ; c r a ? i ~ ; i s  s h ~ . l l  h.%ve 
the right to sue, and shall be 
liable to be sued in all courts . . . . 

MINN. CONST. art. X I  5 1. 



16/ - 
l e g i s l a t u r e .  A s  d i s c u s s e d  e a r l i e r ,  t h e r e  was much 

abuse  of  " s p e c i a l  g r a n t s "  o f  c o r p o r a t e  c h a r t e r s ,  o f t e n  

w i t h  monopoly power, and t h e  p r o s c r i p t i o n  by c o n s t i t u -  

t i o n a l  p r o v i s i o n  w a s  des igned  t o  s t a n d a r d i z e  c o r p o r a t e  

fo rmat ion  and e l i m i n a t e  f a v o r s  g r a n t e d  t o  campaign 
17/ - 

c o n t r i b u t o r s .  I n  t h e  absence of  c o n s t i t u t i o n a l  pro- 

h i b i t i o n ,  o r  when a  c o n s t i t u t i o n  e x p r e s s l y  pe rmi t s  i t ,  

c o r p o r a t i o n s  can be c r e a t e d  by s p e c i a l  a c t  w i thou t  running 
18/  - 

a f o u l  of any l i m i t a t i o n  of t h e  Uni ted S t a t e s  C o n s t i t u t i o n .  

16/ E .q . ,  COLO. CONST. a r t .  XV, S 2 ;  IDAHO CONST. a r t .  - 
X I ,  § 2 ;  ILL. CONST. a r t .  X I I I ,  § 6; IOWA CONST. a r t .  V I I I ,  
5 1; KAN. CQNST. a r t .  X I I ,  S 1. The Missour i  p r o v i s i o n  i s  
r e p r e s e n t a t i v e :  

Corpo ra t i ons  s h a l l  be o rgan ized  
o n l y  under g e n e r a l  laws. No corpora-  
t i o n  s h a l l  be c r e a t e d ,  nor  s h a l l  any 
e x i s t i n g  c h a r t e r  be extended o r  amended 
by s p e c i a l  law; nor  s h a l l  any l a w  r e m i t  
t h e  f o r f e i t u r e  o f  any c h a r t e r  g r an t zd  . 
by a  s p e c i a l  s c t .  

MO. CONST. a r t ,  X I ,  § 2 .  I t  i s  i n t e r e s t i n g  t h a t  t h e  Nat iona l  
Municipal  League' s Model St?. te C o n s t ~ i t u t i o n ,  whi le  n o t  - 
d t r e c t l y  s p e a k i ~ g  t o  c o r p c r a t i o n s ,  i n d i r e c t l y  add re s se s  t h i s  
problem by p r o h i b i t i n g  s p e c i a l  laws ",*?hen a g e n e r a l  est i s  
o r  can be rnade a p p i i c a b i e  . . . . " Nat iona l  Mnzicipal  Lsague; 
XGDEL STATE .2G:.!STITUTION a r t ,  , g 4.1: .  (5th rev. i968) . 
i 7 /  ILLIXGIS CON CON pp.  3 3 2 - 8 3 .  Ln t h i s  area,  it is  - 
p a r t i c u l a r l y  impor tan t  t o  draw t h e  d i s t i n c t i o n  between 
b u s i n e s s  c o r p o r a t i o n s ,  c r e a t i o n  of which by s p e c i a l  c h a r t e r  
i s  o f t e n  banned, and p u b l i c  c o r p o r a t i o n s ,  which o f t e n  may 
be c r e a t e d  o n l y  by s p e c i a l  a c t .  E . g . ,  N . Y .  ('OMST. a r t .  X ,  5 5 .  . 
18/ W. F l e t c h e r ,  CYCLOPEDIA OF THE LAX OF PRIVATE CORPORAT20NS, - 
v o l .  1, 5 169 ,  p. 6 2 2  ( r e v .  ed .  1974) .  I t  has  been he ld  t h a t  
c o r p o r a t e  c r e a t i o n  by s p e c i a l  a c t  does  n o t  deny t h e  corpora-  
t i o n  (or any o t h e r  co rpo ra t i on1  equa l  p r o t e c t i o n  of  $he laws.  
Id .  p .  623  n .  5; I n  i r e  M t .  SinclF HOT., - 250 1J.Y. 103,.  164 
KE. 871, 874 ( 1 9 2 8 ) .  



With r e g a r d  t o  p r o h i b i t i n g  s p e c i a l  l a w  c o r p o r a t i o n s ,  

t h e  d e l e g a t e s  may want t o  c o n s i d e r  t h e  d i s a d v a n t a g e s  

of  deny ing  t h e  l e g i s l a t u r e  t h e  f l e x i b i l i t y  t o  f a s h i o n  

unusua l  e n t i t i e s  i n  response  t o  s p e c i a l  needs.  One 

example o f  a s p e c i a l  law c o r p o r a t i o n  i s  t h e  P u b l i c  Land 

Corpor-at ion a u t h o r i z e d  by t h e  Mariana I s l a n d s  District 
19/  - 

L e g i s l a t u r e  i n  1975. 

C .  P r e - e x i s t i n g  C h a r t e r s  

Approximately one - th i rd  o f  t h e  c o r p o r a t i o n s  

ar t ic les  p rov ide  t h a t  c o r p o r a t i o n s  formed pu r suan t  t o  

s p e c i a l  g r a n t s ,  o r  c o r p o r a t i o n s  whose "bona f i d e  o r g a n i z a t i o n  

was n o t  completed ,  and [whose] b u s i n e s s  was n o t  be ing  done 

i n  good f a i t h  a t  t h e  adop t i on  o f  [ t h e ]  C o n s t i t u t i o n ,  
2 o/  - 

s h a l l  . . . have no v a l i d i t y . "  T h i s  p r o v i s i o n  i s  

a p p a r e n t l y  an  a t t e m p t  t o  e l i m i n a t e  t h e  o l d  problem of  

s p e c i a l  c h a r t e r  c ~ r p o r a t i o n s .  The p r o v i s i o n  ha s  been * 
21/ - 

a t t a c k e d  a s  o b s o l e t e ,  and i t s  u t i l i i y  f o r  t h e  Comrnon- 

w e a i t i i  i s  q u e s t i o n a b l e .  

Z j g h t  s t a t e s  p rov ide  t h a t  c o r p o r a t i o n s  o rgan i zed  

p r i o z  t u  t h e  e f f e c t i v e  < a t e  cf the c o c s + i c u t i o n  ihust f i i s  

19/ See  A c t  100-1975, S .3  ( a )  (1975) i n  MARIANA ISLANDS - 
DIST. CODE tit. 1 5 ,  ch.  15 .12,  !3 15.12.030. BRIEFING PAPER 
NO. 11: NATURAL RESOURCES S I I ( A )  ( 4 )  (e). 

20/ E.g., MO. CONST. a r t .  X I ,  § 2; see N . D .  CONST. a r t .  VII, - - 
5 1 3 2 ;  OKLA. CONST. a r t .  I X ,  S 46; PA. CONST. a r t .  X I  B 1. 

2 1 /  ILLINOIS CONSTITUTION ANALYSIS pp.  516-17. - 



a n  a c c e p t a n c e  o f  t h e  c o n s t i t u t i o n  i n  o r d e r  t o  receive t h e  - 
2  2/ - 

b e n e f i t  o f  any f u t u r e  l e g i s l a t i o n .  T h i s  p r o v i s i o n  

s i m p l y  e n s u r e s  n o t i c e  t o  t h e  c o r p o r a t i o n s  o f  such  a p p l i -  

c a b i l i t y .  O the rwise ,  it i s  s u p e r f l u o u s .  

D.  L i m i t a t i o n  o f  S h a r e h o l d e r  L i a b i l i t y  

A number o f  c o n s t i t u t i o n s  l i m i t  t h e  l i a b i l i t y  

o f  any s h a r e h o l d e r  f o r  c o r p o r a t e  d e b t s  t o  t h e  amount o f  
23/ - 

s t o c k  h e l d  by t h e  s h a r e h o l d e r .  U n l e s s  l i a b i l i t y  i s  

imposed by c o n s t i t u t i o n ,  s t a t u t e  o r  c o r p o r a t e  c h a r t e r ,  

t h e  g e n e r a l  r u l e  i s  t h a t  s t o c k h o l d e r s  a r e  n o t  p e r s o n a l l y  
24/ - 

l i a b l e  f o r  t h e  d e b t s  of  t h e  c o r ~ o r a t i o n .  The e f f e c t  

o f  a  c o n s t i t u t i o n a l  p r o v i s i o n  o f  t h i s  t y p e ,  t h e n ,  i s  t o  

p r e v e n t  t h e  i m p o s i t i o n  on s h a r e h o l d e r s ,  by statute o r  

c h a r t e r ,  o f  l i a b i l i t y  beyond t h e  amount o f  s t o c k  e a c h  

owns. 

3 .  C o n s i d e r a t i o n  f o r  C o r p o r a t e  S tock  and Debts  

A f r e q u e n t  p r o v i s i o n  i n  c o r p o r a t i o n s  a r t i c l e s  

i s  o;ie mandat ing  t h 3 t  s5ock and bonds be i s s u e d  o n l y  f o r  

22; KY. COXST. 5 L S O ;  MISS. CCWST. azt. V I I ,  S 179: - - - 
b.14. COXST. a r t .  X I ,  1 2 ;  N . D .  C3iJsT. a r t .  V I I ,  1 3 3 ;  
PA. CONST. a r t .  X I  S 2; S.D. CONST. a r t .  X V I I ,  § 3;  
UTAH CONST. a r t .  X I I ,  5 2 >  WYO. CONST. a r t .  X I  5 5 
( c o r p o r a t i o n s  b a r r e d  from t r a n s a c t i n g  b u s i n e s s  i n  s ta te  

u n t i l  f i l i n g  o f  a c c e p t a n c e  of Wyoming c o n s t i t u t i o n ) .  

23/ E .g . ,  IDAHO CONST. a r t .  X I ,  5 1 7 ;  XAN. CONST. a r t .  - 
X I I ,  S 2 ;  ORE. CONST. a r t .  X I ,  S 3 .  M i s s o u r i ' s  c o n s t i -  
t u t i o n  o f  1875 c o n t a i n e d  t h i s  p r o v i s i o n ,  which w a s  
r e p l a c e d  i n  1945 by a  p r o v i s i o n  t h a t  l i m i t e d  l i a b i l i t y  t o  
" t h e  amount o r i g i n a l l y  s u b s c r i b e d  o n  s u c h  s t o c k . "  MO. 
CONST. a r t .  X I ,  5 8. 

24/ W. F l e t c h e r ,  CYCLOPEDIA OF THE LAW OF PRIVATE 
CORPORATIONS, v o l .  13A, 5 6213, p. 1 4  ( r e v .  ed .  1 9 6 1 ) .  



25/ 
"money o r  p r o p e r t y  a c t u a l l y  r e c e i v e d  o r  l a b o r  done.  11 - 

The c o n c e r n  h e r e  i s  f o r  t h e  i s s u a n c e  o f  f i c t i t i o u s  o r  

" w a t e r e d "  s t o c k ,  and t h e  p r o h i b i t i o n ' a g a i n s t  s u c h  i s s u a n c e  

i s  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c .  The same o b j e c t i v e  

c a n  be a c h i e v e d  by a  l e g i s l a t i v e  enac tmen t .  

F.  P r o h i b i t i o n  o f  U l t r a  V i r e s  A c t s  

F i v e  s tates  c o n s t i t u t i o n a l l y  p r o v i d e  t h a t  a 

c o r p o r a t i o n  i s  f o r b i d d e n  t o  engage  i n  " u l t r a  v i r e s "  

a c t s ,  a c t i v i t i e s  beyond t h e  r a n g e  o f  t h o s e  l i s t e d  i n  t h e  
26/ - 

c o r p o r a t e  c h a r t e r .  T h i s  p r o v i s i o n  may be  o b s o l e t e  

t o d a y  f o r  t w o  r e a s o n s .  F i r s t ,  a number o f  s t a te  c o r p o r a t e  

s t a t u t e s  p r o v i d e  t h a t  s u c h  c o r p o r a t e  ac ts  are n o t  a u t o -  

m a t i c a l l y  i n v a l i d  b e c a u s e  t h e y  f a l l  o u t s i d e  t h e  r e a c h  o f  

t h e  c h a r t e r .  I n s t e a d ,  a  c o u r t  must d e c l a r e  t h a t  t h o s e  

a c t s  are v o i d .  The l a c k  o f  c o r p o r a t e  c a p a c i t y  may be  

a s s e r t e d  by a s t o c k h o l d e r ,  t h e  s t a t e  o r  by t h e  c o r p o r a - .  
27/ 

. 
-- 

t i o n  i t s e l f  i n  l i t i g a t i o n  i n v o l v i n g  t h e  acts.  Second ,  

2 5 j  A=. CObiST. a r t .  X T T ,  § 8 ;  see CCLO. CONST. a r t .  XV: - 
§ 9: IDAHO CONST. a r t .  X I ,  5 9 ;  MO. CONST. a r t .  X I ,  5 7 .  

26 /  K Y .  CC)NST. 5 1 9 2 ;  MQ. CONST. a r t .  X T ,  g 5 ;  " - n . D .  CQNST. 
s t .  I ,  5 137: S . 3 .  CONST. a r t .  X V I T ,  S 7 ;  UTAH CurY'ST- 
c r t .  XZL,  S 1 0 .  

2 7 j  The l a n g u a g e  o f  t h e  .North Dakota  c o n s t i t u t i o n  i s  - 
s t r a i g h t f o r w a r d :  " N o  c o r p o r a t i o n  s h a l l  engage  i n  a n y  
b u s i n e s s  o t h e r  t h a n  t h a t  e x p r e s s l y  a u t h o r i z e d  i n  i t s  
c h a r t e r . "  N . D .  CONST. a r t .  V I I ,  § 132 .  

See  a l s o  DEL. CORP. LAWS § 124;  N . Y .  BUS. CORP. LAW -- 
a r t .  11, § 203 (McKinney 1963)  . These  l aws  f o l l o w  t h e  
MODEL BUS. CORP. ACT S 7.  s 



t h e  c u r r e n t  s t a t u t o r y  t r e n d  i s  t o  a d o p t  broad p r o v i s i o n s  
28/ - 

r e g a r d i n g  t h e  g e n e r a l  powers o f  t h e  c o r p o r a t i o n ,  T h i s ,  

o f  c o u r s e ,  makes r a r e  t h e  c a s e  o f  a - c o r p o r a t i o n  exceed ing  

i t s  powers.  

G .  C o n t r o l  by and L i m i t a t i o n s  o f  t h e  L e g i s l a t u r e  

S t a t e  c o r p o r a t i o n s  a r t i c l e s  o f t e n  c o n t a i n  

p r o v i s i o n s  s u b j e c t i n g  t h e  c o r p o r a t i o n s  w i t h i n  t h e  s t a t e  
29/ - 

t o  l e g i s l a t i v e  c o n t r o l .  I n  a  sys tem t h a t  i s  premised 

28/ For  example,  some s t a t e  s t a t u t e s  mere ly  s t a t e  t h a t  - 
c o r p o r a t i o n s  may be o r g a n i z e d  f o r  "any l a w f u l  p u r p o s e . "  
T h i s  l anguage  i s  o f t e n  used a s  t h e  p u r p o s e s  c l a u s e  i n  
t h e  c o r p o r a t i o n ' s  c h a r t e r .  See TEX. BUS. C O R P .  ACT 
a r t .  I ,  S§ 3 ,  5. One i m p o r t s  r e l a t e d  p r o v i s i o n  l i m i t s  
t h e  amount o f  r e a l  e s t a t e  h e l d  by a  c o r p o r a t i o n  t o  t h a t  
n e c e s s a r y  f o r  c a r r y i n g  o u t  t h e  c o r p o r a t e  b u s i n e s s .  E.q. ,  
MO. CONST. a r t .  X I ,  § 5 .  T h i s  a p p a r e n t l y  i s  an  a t t e m p t  
t o  p r e v e n t  c o r p o r a t i o n s  from becoming owners o f  v a s t  
t r a c t s  o f  l a n d  and e x p r e s s e s  a  p r e f e r e n c e  f o r  i n d i v i d u a l  
ownership .  The c o n s t i t u t i o n a l i t y  o f  t h i s  r e s t r i c t i o n  
was upheid  by t h e  Supreme C o u r t  i n  Asbury Hosp. v .  Cass 
C o u n t . ,  326  U.S. 207 (1945) .  

29/ COLO. CONST. a r t .  XV, § 3  p r o v i d e s :  - 
The g e n e r a l  a s s e n b l y  s h a i l  have 

t h a  power t o  a1 t e r ,  r e v c k e  o r  a n n u l  
any  c h a r t e r  o f  i n c 2 r p o r a t i o n  . . . 
whenever i n  t h e i r  op i i l ign  it nay be 
i n j u r i o u s  t~ t h e  z i t i z e n s  o f  t h e  
St2 t e  , 1!1 511ch m~.:li-~er, klrwev~r . +_kt 
no i n j u s t i c e  s h a l l  be done t o  t h e  
c o r p o r a t o r s .  

\ 

The l a s t  c l a u s e ,  o f  c o u r s e ,  r e c o g n i z e s  t h a t  i n  r evok ing  
a  c o r p o r a t e  c h a r t e r  t h e  s t a t e  must  comply w i t h  t h e  
r e q u i r e m e n t s  o f  t h e  F o u r t e e n t h  Amendment. See a l s o  -- 
OKLA. CONST. a r t .  I X ,  S 47; S.D. CONST. a r t .  X V I I ,  § 9.  



on a g e n e r a l  g r a n t  o f  l e g i s l a t i v e  p o w e r s ,  t h e  n e e d  f o r  

s u c h  a p r o v i s i o n  may be q u e s t i o n e d  s i n c e  t h e  l e g i s l a t u r e  

r e t a i n s  c o n t r o l  over a l l  a c t i v i t i e s  w i t h i n  t h e  s t a t e  u n l e s s  
3  o/ - 

s p e c i f i c a l l y  p r e c l u d e d  t h e r e f r o m  b y  t h e  c o n s t i t u t i o n .  

A r e l a t e d  ( and  e q u a l l y  s u p e r f l u o u s )  p r o v i s i o n  s p e c i f i c a l l y  
31/ - 

s u b j e c t s  c o r p o r a t i o n s  t o  t h e  t a x i n g  power .  
,. 7 

L i m i t a t i o n s  imposed  b y  c o n s t i t u t i o n s  h a v e  a l s o  

i n c l u d e d  p r o h i b i t i o n  o f  t h e  g o v e r n m e n t ' s  becoming a s h a r e -  
3  2/ 

h o l d e r  o f  a  c o r p o r a t i o n -  o r  i t s  a s s u m i n g  c o r p o r a t e  
3 3 /  - 

d e b t s .  T h e s e  l a t t e r  l i m i t a t i o n s  would p r o h i b i t  t h e  

gove rnmen t  from becoming a p a r t n e r  i n  a n  e n t e r p r i s e  t h a t  

p r o v i d e d  e s s e n t i a l  services t o  t h e  Commonwealth. 

S e v e r a l  c o n s t i t u t i o n s  p r o v i d e  t h a t  t h e  s t a t e ' s  

p o l i c e  power  over c o r p o r a t i o n s  " s h a l l  n e v e r  b e  a b r i d g e d  

or  so c o n s t r u e d  as  t o  p e r m i t  c o r p o r a t i o n s  . . . t o  i n f r i n g e  

t h e  e q u a l  r i g h t s  o f  i n d i v i d u a l s ,  o r  t h e  g e n e r a l  w e l l  b e i n g  1 

34/ 
o f  t h e  s ta te .  "- The n e c e s s i t y  f o r  t h i s  p r o v i s i o n  h a s  

35/ - 
been  q u e s t i o n z c i  s i n c e  i n  no e v e n t  c a n  a s t a t e  b a r g a i n  

3 ,  COVENANT a r t .  11, 5 2 C 3 ( c ) .  -- 

31;' F: ISS .  Cwt.r',C;T, art. V I T ,  S 181, 

32/ S e e ,  e . g . ,  ARK. CONST. a r t .  X I I ,  § 7 ;  IOWA CONST. - - 
a r t .  V I I I ,  5 3 ;  ORE. CONST:. a r t .  X I ,  § 6 ;  WASH. CONST. 
a r t .  X I I ,  § 9.  

33/ S e e ,  e.g:, ARK. CONST. a r t .  X I I ,  § 1 2 ;  ORE. CONST. - - -  
a r t .  X I ,  S 8;  WASH. CONST. a r t .  X I I ,  § 9 .  

34/ IDAHO CONST. a r t .  X I ,  § 8 ;  see MO. CONST. a r t .  X I ,  - - 
5 3; N.M. CONST. a r t .  X I ,  S 1 4 .  

35/ A. Howard, COMMENTARIES ON THE CONSTITUTION OF - 
VIRGINIA, vo l .  2 ,  p. 1 0 0 1  ( 1 9 7 4 ) .  



36/ - 
away i t s  p o l i c e  power. Never the less ,  t h e  r e v i s e r s  of 

V i r g i n i a ' s  c o n s t i t u t i o n  r e t a i n e d  such a  p rov i s ion  f o r  
37/ - 

"emphasis." 

H. "Foreiqn" Corpora t ions  

More than  one- th i rd  o f  t h e  s t a t e  c o r p o r a t i o n s  

a r t i c l e s ' m a k e  some p rov i s ion  f o r  t h e  r e g u l a t i o n  of " fo re ign"  

c o r p o r a t i o n s  (i. e .  , e n t i t i e s  i nco rpo ra t ed  o u t s i d e  t h e  

s t a t e ) .  A common p rov i s ion  s p e c i f i e s  t h a t  f o r e i g n  corpora-  

t i o n s  "doing bus iness"  w i t h i n  t h e  s t a t e  s h a l l  have an 
38/ - 

a u t h o r i z e d  "p l ace  of bus iness"  and a  des igna t ed  agent .  

This  requirement  a s s u r e s  t h a t  f o r e i g n  c o r p o r a t i o n s  can 
39/ - 

be sued i n  t h e  l o c a l  c o u r t s .  Another p rov i s ion  

r e q u i r e s  t h a t  f o r e i g n  c o r p o r a t i o n s  be given no p r i v i l e g e s  
4 0 /  - 

o t h e r  t han  those  t h a t  may be accorded l c c a l  co rpo ra t ions .  

36/ Stone v. M i s s i s s i p p i ,  101 U.S. 814 (1880) .  - 

37/ A. Howard, COMMENTARIES ON THE CONSTITUTION OF 
~ R G I N I A ,  v o l .  2 ,  p. 1 0 0 1  (1374) .  

3 8 1  E.g., N.D. CONST. a r t .  V I I ,  5 136; GKLA. CONST. - 
a r t .  I X ,  f 4 3  (des igna ted  agent: o n i y )  ; S.D. CONST. 
art. X V I I ,  § 5 ;  UT?-H CQNST. a r t .  X I I ,  S 9.  

33; Gns u,:ique p r s v i s i o n  Pound i n  Re r , t~cky '  s c c n s t i t u t i u n  - 
prov ides  t h a t  a  domestic c o r p o r a t i o n ' s  c o n s o l i d a t i o n  wi th  
a f o r e i g n  c o r p o r a t i o n  d o e s . n o t  r e s u l t  i n  Kentucky's l o s s  
of  j u r i s d i c t i o n  over  t h e  r e s u l t i n g  c o r p o r a t i o n .  The l a t t e r  
remains "domestic."  K Y .  CONST. § 200. 

40 /  E . g . ,  OKLA. CONST. a r t .  I X ,  S 4 4 ;  UTAH CONST. a r t .  - 
X I I ,  5 6 ;  VA. CONST. a r t .  I X ,  S 5;  WASH. CONST. a r t .  X I I ,  
S 7 .  



Although c o n s t i t u t i o n a l  t r e a t m e n t  o f  t h e  c o n v e r s e  o f  

t h i s  -- g r a n t i n g  d o m e s t i c  c o r p o r a t i o n s  p r i v i l e g e s  n o t  

g r a n t e d  t o  f o r e i g n  c o r p o r a t i o n s  -- . is rare ,  V i r g i n i a ' s  

c o n s t i t u t i o n  s p e c i f i c a l l y  empowers t h e  l e g i s l a t u r e  t o  
4 1/ - 

g r a n t  such  p r i v i l e g e s  a s  it deems a p p r o p r i a t e .  

4 1 /  v-9. COP?ST, a r t .  I X ,  S 5.  Some d i s c r i m i n a t i c n  - - 
s.;air.s- f ?z r , i :~~ i  c::rpc.ra:in::s I.: c a ~ s t i t l ~ t l  on? l l y  perl~~i:;- 
s i b l e .  The s t a tes  have been  h e l d  t o  have t h e  a u t h o r i t y  
t o  e x c l u d e  c e r t a i n  t y p e s  o f  f o r e i g n  c o r p o r a t i o n s  a l t o g e t h e r  
o r  a d m i t  them s u b j e c t  t o  k e r t a i n  c o n d i t i o n s .  See Asbury  
Hosp. v .  C a s s  County ,  326 U . S .  207 ( 1 9 4 5 ) .  A s t a t e ' s  
power t o  r e g u l a t e  f o r e i g n  c o r p o r a t i o n s  i s  l i m i t e d ,  however,  
by t h e  commerce c l a u s e  o f  t h e  U.S. C o n s t i t u t i o n .  See  
u n i o n  Pac .  R . R .  V. p u b l i c  S e r v .  Cornm'n, 248 U.S. 6 7 1 9 1 8 ) .  
See g e n e r a l l y  BRIEFING PAPER NO. 1 2 :  RESTRICTIONS ON LAND 
ALENATION. 


