
SL?ZJl:CT : ~ k l e g a t e  Proposal. N o .  15-85 

AX issue ' is presented o~i2e ther  a p r e e ~ . ? t i o n .  prov:I.:z.ion shouSd 
. be  zdd>.:=l to S z c t i o n  . I- 'of  A r r i c l e  1%. . . 
"l'o wit: Should it b e  necessary t o  include i n  s e c t i o n  1 of 

~ G t i . c l e  I1 ~ r o v i ' s i o n  t o  t h e  ef fec t .  t P , a t  t h e  U.S. C o n s t i t u t i o n  . . 
and U.  S .  .~,a.;~s pre&.?t .  Con : ,~onwe~l th .  Laws?  . Please r;;:o'~i?e your  
r e c o ~ ~ e n d a t i o n  anti rationale. 



7.'0 : Chairn;??, Local. C;overnse-ntl Coi:i~~it tee D);?E: 4 . . . 2 ~ - ~ 5  

P,E : E,:,-,:-.6 for .  ' ~ r o v ~ z ~ o n  i.n Leg i s l e t i vz  A r t i c l e  S t z ~ i r g  that .... 
k r 2 e r s l  Law l.iz6e A p p l i c ~ . b l e  t o  Com.orr.;ealth Pre-empts 
Enectlxx-its of Cornor!\-eab t h  Legis  l r t u r e  . 

, . . 0;-!ini:n .. KO. 18 . . 

Tcu hzve asked whether 2 provis ion  shccld  be i n s e r t e d  i n  A r t i c l e  
11, section 1, stzting t h z t  felel-7.1 lz.:.: ~ z d e  zpp l icab le  t o  t h e  
C o ~ ~ o n w e s l t h  p r e - e ~ p t s  en2ctr;lents 0 5  tlle Comonweelth. 'i'he sho r t  
znsT.Geu t o  this q ~ ~ e s t i o n  i s  t h ~ t  the  f u l l  ex t en t  of f e d e r a l  l ~ i w s '  
p r c - e q t i v e  e f f ecc  ts def i r -ed  ir! Section 102 o f  t h e  Covenant. The 
C o ~ ~ i o i ? ~ ~ e ~ l t h  co-.:l.c! not  i ~ c r e z s e  t h e  p-re-e~Ft!i-\~e e f f e c t  05 f e d e r z i  
lar!s u n i l a t e x s l l y  beczuse the. concur~.&cce of : the f eze-ral go\- ?rn- 
Lent-. vould be r e q u i r e d G  unCer s,eccion 5 0 1 .  C o n s e q ~ e n t l y ,  Eny 
c o n s t i t u t i o n a l  zs?end;r~eni: ir;creZsir.g or chzriging the   re.-eri::pCivc 
effec'c of f e d e r z l  167: k;;o.~l.d be incozls~stel?t_ ~ L t h  t he  Covez~ant. 

,-. I 1  
11: e  tern . pre-enpfion". r e f e ~ r s  t o  t h e  d i s p 1 z c e ~ e n t  of st:~tie 1.2~ by 

' f e d e r a l  l2.w x~h5.ch occurs i n  the  e v - ~ r ~ t  .of En exp?:ecs o r  ir:;>l-iec?i * 

c o n f l i c t  hetxceen s tzte tr16 f edernl  1~ ;~ : s .  

A s t z t e  sratutse i s  p r e - e q t  ..ci t c  the  E x t e n t  i t  cnnfli-ct-s  e . i t h .  2 
! I  federel .  s t e t u t c  - - i f ,  for  cxarp le ,  c c i z p l i ~ n c e  \:-it11 both f e d c r r l  

2-nd s t z t e  rcgtrl~t5or.l  j.s 2 ~l-LysicaZ i r - p c s s i b i l i ~ y " ,  Flojric?_e L i m e  I - ----.- 

/>.vcczdo <,.- ,,.. --,- Growers, 7..F- j-nc. -- - v. 7--- . P z u l ,  -. - .- 3 7 3  U . S .  132, 1 4 2 - 1 4 3 ,  10 L.Ed. 26 
: - I ; ; ,  8 3  S . C t .  l i l l C l  ( 1 9 c ? S ) ,  o r  v;'ticre t!;c 1 2 ~ 7  ' ' s t ~ t l l s  2s zr, o1,st~cl.e 
co t h e  .zcco~~pl:i.sl-.cent: 2 r . l  ~ x e c c c i o r :  o f  t-hc f t ~ i l .  purposes ;:I;? 
o b j e c t i v e s  o<  Congress". liS.ces v. ) ? 2 ~ l d o ~ i j . t ~ ~ ,  .- 317. L . S .  5 .  85  
L . E d .  5 8 1 ,  6i S.Ct:. 355  (1.5 ,I). 

S t 2 t e  enzc ' i~e -n i :~  n a y  be ?.i.ipl:lediy prc-err:ptcd b y  fec.'.e.rrl. 1.r.t;~ trs 
v;e17.. Suc.11 a purpc;se (to cii.sy?.,-.cc s!:zt:-.e lzL\,:) n a y  be cvic ' l e i~ced  ir. 



Ct:aj.xrna-n , Local  CGX L.~TI;C<: ;  .. 
COT-.. .' ~.l,.LJLtcee 

. 2 ,  1.385 
Y L . ; , ~  2. 

r-. .r,e-,re~-zl . ... i.-,:ys. . &  i .1:~ scl.;e.~;!c: of fede-rral. s.-r~~.;-~~f.~-t:io;n r1a.y h e  .so perv;:-. 
s i.\~ii :dr-; to I?;.!-:e ; -eesonzble  the i i~f'es:cl-lce t h a  L Ccr;f;sres s j.c,:'i no 
)-c;o;:I f 0 ) .  i:11:'1 .c;t:?.tes t o  scpp].e~:r..l-l'i i..;: . : 'e-~~-: lsu lx : ; i r l i  , ., ;1 1 )  . Co. v .  . . -. * . - -,- , , -). ...,. .- - - 
. i : I .  : c  t . ,  2jCi L . S .  5 6 6 ,  369, 611 i , .Li! . .  :I-!. ... _ LiO S.Cc. 
..,..-...2..... ~ -.--.....---.--..,7.--.-.-..------ , ,, -. I!, - C:l~o\7crlez;- Cutter Co. v .  p ; . t t ~ i : ~ ~ r : ,  . I  1 . 3 .  8 ,  26 L . r id .  - * ..-. t.) .. . :.? .- . Cr; . .~. . 1;.c7(;'---.----...-...---...-.---- - - - - .- . . . - 
j ' 2 / ,  , 1 .  Or ~!le,i';i:~ OJ. C C ) ~ - : ~ S : . ~ C S S  11.2~ t : : : c )~h  2 f,:;.el.d fir! 

. .  t.;Ii:i-cI-~. ,i:he f e<>z ra l  syster :~ wi.11 he t?ssur:?c: CO prec1.1;cie.ec%crc~:-cc-.!it 
c)/' s t~ t : . e  l . .~ \~ ; s  o n . . ~ l - : ~ ?  .sari-..e. s~bjecr.. Hj.~->.es v-: I);..\ri.do:.;if_z, ~ .--- -. '113. G.S. 
- 5 % )  85 .1.,.E(l. 561, 61 S . C t ,  '399.  T.,i\.re~.::ise, tlie o b j c c ~  ~oilgi~t t o  b e  
ob t.~.j.ned by t h e  fe6e-ra.l. laic 2.nd ' t he  r,liS?csc,te:r o f  o? l i ~ a t i o n s  
f ~ n p o s e d  b y  i t  mzy revez?.  t h e  kme  puupkse.  --- S o u ~ h e z n  R .  Co. v.  
Y<~.il_-rosd - -----.- C~r:rraLssi.o-7, - 135 U.S.  4 3 9 ,  54  Td.Ed. 6 ,  35 S C'c. 30c; 
C ~ F - r l e s c o n  E \aI.C.k, Co. v .  V ~ . r n v i l l c  Co. , .  237  U . S .  SYi, 59 L.Ecl. . - - - - . - -. - - - .. . - - ,. - . . .- ---- . .- . - -- --- -- 
1 1 3 7 ,  . .. 35 S . C t .  715; - Ne-z - - . - Yo-rlc -. - - -- Cer.ts:ab R .  Go. v .  C:inf.ield, 2 4 4  E . S .  ------ 
1 4 7 ,  6 1  L.EZ.'  1045,  3 7 S , C . f i  -;T-$T---r--- , L l z ~ ~ ~ e r  v .  $ - t l a n t i c  Coes: L ine  R .  --.. ..--.--------- 
C o . .  272  U.S .  605 .  71.L.Ed.  4 3 2 .  k 7  S . C t .  2 0 7 .  O r  t h e  s t z c e  - 
p o l i c y  may produce a r e s u l t  i n c o n s i s t e n t  r l i t h  t h e  o b j e c t i v e  of  t h e  

. f e d e r a l  s t a t u t e .  F i l l  v. F l o r i d a ,  -.-- 325 U.S. 538,  8 9  L.Ed. 1 7 8 2 ,  65 , . .  
S . C t .  1353. 

L O C ~ ~  o r  s t a t e  1 _ z t 7 ' ~ . 7 i l l  r.ot be displzced by  f e e  :.xc:l lat:  u n l e s s  'a 
c o n s t i t u t i o . r : z l  p r o v i s : :  -jn z u t h o r i z e s  t h e  d i sp l ec  ~ner??.  Ir. t h e  - 
absence  ~f 2 suprenacy c l a u s e ,  t h e  s t z t e ,  and f e d e r a l  enac tnen t s  
Ere of e c ' u ~ l  d i g n i t y ;  even an i n t e n t  on t h e  p e r t  of Congress t o  
d l s ~ l ~ c e  s t & t e  lew w i l l  n o t  be  g iven  e f f e c t  i n  t h e  absence of  2 

s u p r m a c y  c l -ause .  

"While f e d e r a l  pre-emption of s t a t e  s t a t ~ t e s  i s ,  of course,  u l t i -  . 
m a t e l y  a  q u e s t i o n  under  t h e  supremacy c l r c s e ,  U.S.  C o n s t i t u t i o n ,  
A r t i c l e  V I ,  c l ,  2 ,  c n a l y s i s  of p r e - e ? q t i o n  i s s u e s  dkpends pri.;lcr- 
i l y  on s::stutcry end n o t  c o n s ~ i t u t ~ . o n z . l  i n t e r p r e t a t i o n " ,  
~ h i l ~ . d e l ~ h i -  . -z..":...L____- v -?:eye J e r s e y ,  4 3 0  U . S .  1 4 1 ,  51 L.EC!. 2d. 221, ,  226, 
97 S . C t .  5'17 ( 1 4 7 1 ) . c  

Thus ,  whzther  e l o c r l  o r  Fede ra l  s t s t c t e  i s  e > ; p l i c i t l y  o r  
I ~ p l i c i t i y  5.n c o n f l . i c t  i s  a r iac te r  of s . c s tu to ry  co i l s t suc t ion ,  b ~ ~ t  
che a c t u e l  p r e - e x p t i v e  e f f e c t  i s  c!.eri.ved f r c c  t h e  c o n s t i t ~ ~ i . o n z 1  
p;:ov:i.sion. 

S e c t i o n  501 of the Coven.2nt s p e c i f  ic-5 ~:l-~i.ch prov is i -ons  of t h e  V .  5 .  
, , Cons t i t u r i - o n  a r e  z ~ y l : i  c zb l e  t o  t.lle Co::x.or-c;ei=.itl~. 1.11e f ~ ? c 1 : 2 1  

su1;reriacy c l .~ - l l s e ,  A r t i c l e  V i ,  C 1 .  2 of  t1;e U.S. COT-!stitutj .on, i s  
1-19 t: zil:.org t h o s e  prox~isio~ s riiale ~ p p l  ic;-b lc t o  tlie Co i rn~~ : ; ; c2~  1 by 
sect:i.on 501 oC tt-.E: Coveizent . bIo-reo7~e.;, t h e  su;3rer;:zcy c l ~ u s e  
cannot  h e  ~ o ~ i s l t i c ~ e d  t o  ~pp:Ly t c )  t h e  Cc:~~~:.onr,.:ezltl-~ uncle.; a ttieorq. 
of  ter1:3.tc;~: i a l  i ~ c o : i p o r z t i . o n ,  since v-izder t h ~ t  t:hcosry, federa:l- 
power v i s - . i ~ - - v i s  t h e  Corr~::c!~wealth i s  ci::c~:nscrihr-6, sn t l l e r  t h a n  
e>;pat;ded ; 



r-.7 

i rle -rcletio.cl.s br-i..,recir: the  l;;o~:ti~ern l k r  ;.anz .^cl:sl::ncls : .id 
t h e  Ll;it.ed S t z t e s  v : i l l .  be goverr~eci by  ' ibis .Co.~e~!~..i?.t 
:.?!I~c 1, to,cc:tbLe-r vit l-!   hose y r o v L c  icns o f  fhc' Cons t i t u -  
t i o f : ,  t;:ear.ies 2nd j . 2 ~ 7 ~  of t h e  Uriiteci S ~ t e s  e p p l i c - . . b l e  
t o  tile l:oz..:her~z lelarizn; Islands, w i l l  be tli.2 supre:nc 3 . a ~  . 
of the  'riorcherrn l.Izfi2c.z , i s l a n d s .  . . 

, 
r-7 i he  i.1-~clusion of words rx!:Fng ' the  COVE .:ant t h e  "scprcrrl~: l;-:t:" 
of  the.l*3iI gFves l a v s  of  t h e  United S t z t e s  cade epp1icabl .e by 
s e c t i o n  5C1 t o  the  Kortl-:ern 1.izrFznz Isl2n6.s p r e - e r ~ p t i v e  

8 t ef 5 e c t  ( s e e  use of  the ~. ;0rds s u p r e c e  le~.i" i n  t h e  f e d e r a l  
s u p r e x c y  c lause ' ,  A r t .  VI, c l .  2 of t h e  U .  S .  C o n s t i t u t i ~ n )  . 
T h e r e f o r e , '  t h e  supreinacy o? f e d e r a l  1 2 ~  o-t7er Co~;i:lo:?weaIt:12 12:~ 
d e r i v e s  frob Sec t ion  :LO2 of t h e  C O V E I ? Z I I ~ .  S : ~ . I I C ~  1:he s~lp.irei1acy of 
f e d e r ~ l -  lzi .7~ 01-er , Co!r~~on;.:eal t h  l e v  clerivcs from of t h e  (;o\;enent, 
s e c t i o n  102 d e f i ~ c ! s  t h e  f u l l  e x t e n t  and b r e ~ d t h  of the  pze-eapti1le 

-.- .'. Soze 1 - i ~ i 7 ~  o,c.estio~?tl.ci . r + : k ~ ~ h e z  t h e  dc.c~:j:i-ile 0.f: t:erzitori?.;. 
i l - , c o r p o r ~  t:l vr! ~ . p p l i e s  1-0 t h e  CL,?,I:C, ~-1;d ::.rgce t1;p.E 1-10 fcdcrz.1.. 
pa~arc~: n a y  Ile c:xercised ~ r . l e s s  zcq115.escr.c:i t:.o I)y t.l-.e Co;r.~-~ori:.:ir?z:L~I1. 

C~~. ; J ; : .O~; \ . J~? . J . I :~  of the ~ii>~tl :~-.rn I.:zrj.F-na Ts~.z: :?;  11. l;ar.:i.el -- .... ..... -- .- - -  ---- -- 
L t ~ l i r : ,  K O ,  & 3 - 1 C 9 4  E L  I:). L O ,  r5 t . e  26. 



iiss.i.5 t.zr,t Attorney, General 
1 -  . . 


