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Legal Opinion No. 

To : Attorney ,General . - 
From : Chairman, Committee on Local Government 

Subject : Request for Legal Opinion on Delegate 
Proposal No. 227-85. 

Delegate Proposal No. 227-85 has been referred to 
the Committee on Local Government for deliberation 
and we hereby solicits your legal opinion on the 
following question: 

Whether or not we can require voting in 
a prior election as a qualification 

: for office under Delegate Propos.al 
No. 227-85? 

Thankjou for your assistance. 

"XC: con-con President 

Attachment 



OFFICE OF THE ATTORNEY GENERAL 
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 

5TH FLOOR. NAURU BUILDING 

SAIPAN. CM 96950 

PHONE: 6207.7111 

REXFORD C. KOSACK 

AlTORNEY GENERAL 

TO: Chairman, Committee on Local 
Government 

DATE: 7-9-85 

FR: Legal Counsel 

RE: Voting in Prior Two Elections 
Legal Opinion No. 29 

You have asked us to provide an opinion on whether or not as a 
qualification for mayoral office, a candidate shall have exercised 
his right to vote in the last two regular general elections of the 
Commonwealth,. 

Provisions restricting the privilege of holding office to those 
who are voters appear in the constitution and laws of many states, 
see Exhibit "A". It may be a fundamental principal of our govern- 
ment that none but a qualified voter may hold the elective office 
he seeks. However, no law has been found that a person seeking an 
elective office must have voted in the previous. elections. 

Although the U.S. Constitution does not guarantee a right to hold 
public office to any person, the equal protection clause does 
guarantee the right to be considered for such an office without 
the burden of invidiously discriminatory disqualification. Antonio 
v. Kirkpatrick, 453 F.Supp. 1161 affd. 579 F.2d 1147. Where an 
absolute requirement for holding public office arbitrarily and 
unfairly precludes bona fide candidates from service without a 
legitimate purpose to justify the exclusion, the restriction will 
not survive constitutional attack on equal protection grounds. 
Murphy v. Schilling, 271 Ind. 44, 389 N.E.2d 314. To restrict 
holders of the mayoral office to those who have voted in the last 
(or previous) two elections requires a legitimate object of 
government. 

Since no law has been found directly on the issue presented, we 
must look to other qualifications that have been imposed for the 
privilege to hold office and view how the courts have treated 
them when they have been questioned. Most voting laws contain 
provisions that a candidate for office must be a resident in the 
community. This is deemed a proper qualification for office as 
the business of the office should be performed by those who live 
there. Problems arise when the residency requirement is of such 
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duration that no legitimate purpose is served and the restriction 
imposed touches upon a candidate's fundamental interest to run for 
public office. Attempts to justify a residency requirement have 
frequently been based upon the goals of the community of attaining 
candidates who are aware of the problems within the community and 
governmental unit that they are to serve, Chimento v. Stzrk, 353 
F.SUDD. 1211: of gttainin~ voters who are -tive 

u 

merit; of the candidates, Walker v. Yucht, 352 F.Supp. 85; and of 
precluding fraudulent candidates by persons who are not seriously 
concerned-with or capable of serving- the constituents. Graper v.- 
Phelps, 351 F.Supp. 677. The courts have upheld residency require- 
ments that set forth a specific time of residency. However, when 
thg qualification restriction exacts a length of time that cannot 
be justified as being necessary to insure only proper candidates 
will be elected, the laws have been struck down. 

One reason that the courts have upheld that a person may be 
required to register to vote before he is qualified to run for the 
office sought is that the registrar of voters is set up to check 
into a person's claim of residency, good character, etc. This 
work of the registrar of voters may be used by the election board 
to ascertain the qualifications of prospective candidates and 
need not be duplicated by any other agency. No burden is placed 
upon any citizen by requiring him to register before he is eligi- 
ble to run for office. The courts want impartial, uniform and 
reasonable laws, Morris v. Powell, 125 Ind. 281, 25 N.E. 221. 
Certainly a mayoral candidate who has been a resident for five 
years and has voted in the general elections probably'has suffi- 
cient interest in local affairs so that he would not be considered 
to be a fraudulent candidate; the voters probably would know him, 
and he would more than likely be aware of local problems. 

But, would the fact that he had voted in previous elections make 
him a better candidate than one who was otherwise qualified but 
for some reason or other had not exercised his right to vote? It 
is our belief that requiring a qualification that a candidate must 
have voted in the two previous elections does not meet the com- 
pelling interest test. The requirement that a mayoral candidate 
must have previously voted is not reasonable. Using the reasoning 
applied to cases involving registration, this places too much of a 
restriction on the non-voter and would be held to be unconsti- 
tutional. 

We note from the proposed amendment submitted with the request 
that you have removed the qualification to vote in the Common- 
wealth and substituted the qualification that the mayoral candi- 
date must qualify to vote in the island or islands served by the 
mayor. This amendment may not be necessary since st present the 
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requirement to vote in the Commonwealth does not vary from island 
to island. Should there be different requirements for the right 
to vote from island to island, then such an amendment would be 
necessary. 

. - 
ERIC 
Assistant Attorney General 
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