
J u l y  11, 1985 

TO: Convent I o n  Pres  l d e n t  

FROM: Consul t e n t  

SUBJ: Lega l  Op In lons  Nos. 7 and 9 

The subJec t  l e g a l  o p l n l o n s  ma l 'n ta ln  t h a t  A r t i c l e  X V I I I ,  S e c t l o n  3 
;of t h e  C o n s t l t u t l o n  r e s t r i c t s  t h e  Convent lon  f rom p ropos ing  a  
c o n s t l t u t  l o n a l  amendment t h s ' t  a f f e c t s  more t h a n  one a r t  l c l e  o f  t h e  
c o n s t l t u t l o n ,  even though t h e  language o f  P u b l i c  Lew 4-30 p e r m i t s  
such amendments. It I s  my v lew t h a t  I f  t h e  Convent lon  I s  bound by 
t hese  op ln l ons ,  t h e  Conven t ion  c o u l d  be hampered I n  t h e  per formance 
o f  I t s  c o n s t l t u t l o n a l  d u t i e s  and r e s p o n s l b l l l t l e s .  F o r  t h i s  
reason, I recommend t h a t  an o p i n i o n  be reques ted  f r om  ano ther  
a t t o r n e y  and t h e  f o l  low I qg I ssues  be cons lde red .  

Lega l  Op in i on  No. 9 no tes  t h a t  A r t l c l e  X V  I I I, S e c t l o n  3 r e s t r i c t s  
t h e  l e g i s l a t u r e  f r om  p ropos ing  an amendment t h a t  embraces " t h e  
s u b j e c t  m a t t e r  o f  more t h a n  one a r t i c l e  o f  t h l s  C o n s t l t u t l o n . ~  The 
o p i n i o n  t hen  ex tends  t h l s  r e s t r i c t i o n  t o  emendments proposed by a 

! *  -. c o n s t l t u t l o n a l  . conven t  I o n  and by popu la r  t n t t t a t t v e  by In fe rence .  
I d o -  n o t  be1 l eve  t h  I s  r e f l e c t s  e i t h e r  t h e  c o n s t l t u t  l o n a l  I n t e n t  o r  
usua l  s t anda rds  o f  l e g a l  c o n s t r u c t l o n .  F l r s t ,  when a  p r o v l s i o n  Is 
p u t  I n  one p a r t  o f  a  law and l e f t  o u t  o f  another ,  t h e  presumpt ion  
u s u a l l y  1 s . t h a t  I t  a p p l l e s  t o  t h e  f l r s t  s e t  o f  c l r cumstances  and no t  
t o  t h e  second, u n l e s s  t h e r e  I s  something I n  t h e  c o n t e x t  o r  t h e  
l e g l s l a t l v e  h l s t o r y  t h a t  c l e a r l y  l n d l c a t e s  It was meant t o  app ly  
gene ra l  l y .  Second, we shou ld  focus o n  t h e  s l g n l f  l c a n t l y  d l f  f e r e n t  
purposes o f  c o n s t l t u t l o n a l  conven t  Ion, l e g  l s l a t l v e  I n i t  f a t  lve, and 
p o p u l a r  I n l t l a t l v e .  Th l r d ,  we shou ld  n o t e  t h a t  t h e  c o n s t l t u t l o n a l  
r e s t r i c t  I o n  I s  on  embracing I t t he  s u b j e c t  m a t t e r  o f  more t h a n  one 
a r t l c l e n ,  n o t  a r t i c l e s  p e r  se. 

W l t h  r e s p e c t  t o  w h i t h e r  t h e  r e r t r l c t l o n  I IA proposed amendment may 
n o t  embrace t h e  s u b j e c t  m a t t e r  o f  more t h a n  one a r t i c l e  o f  t h l s  
C o n s t l t u t l o n ~ ~  shou ld  be cons t r ued  as a p p l y t n g  g e n e r a l l y ,  I b e l l e v e  
t h e r e  I s  c o n s l d e r a b l e  ev ldence t h a t  It shou ld  not, I n  a d d l t l o n  t o  
r u l e s  o f  c o n s t r u c t l o n .  Wh I l e  S e c t l o n  4 on p o p u l a r  I n f t l a t l v e  
s p e c l f l c a l l y  a u t h o r l t e s  t h e  l e g l s l a t u r e  t o  t r a n s f o r m  a  p o p u l a r  
l n l t l a t l v e  I n t o  a  l e g l s l a t l v e  I n l t l a t l v e ,  I no te  t h a t  t h e  
l e g l s l a t l v e  v o t e  requirement o f  t h i s  s e c t l o n  I s  l e s s  s t r i n g e n t  t h a t  
t h a t  I n  S e c t l o n  3 on l e g l s l a t l v e  I n l t l a t l v e .  The a b i l i t y  o f  t h e  



l e g i s l a t u r e  t o  t r a n s f o r m  an amendment proposed by  c o n s t i t u t i o n a l  
c o n v e n t i o n  o r  p o p u l a r  initiative i n t o  a  l e g i s l a t i v e  i n i t i a t i v e  I s  
o b v l o u s  even I n  t h e  absence o f  t h i s  p r o v l s l o n ,  s l n c e  t h e  
I a g i s l a t u r e  i s  empowered t o  propose amendments even w i t h o u t  a  
c o n v e n t i o n  o r  p o p u l a r  l n l t l a t l v e  s l m p l y  b y  mee t ing  t h e  v o t e  
r e q u i r e m e n t s  o f  A r t i c l e  X V I I I ,  S e c t l o n  3, S o c t l o n  4 s l m p l y  r e l a x e s  
t h e  votm requ l ramen t .  

The purpose o f  a  c o n s t  i t u t  i o n a l  'conve'nt  l o n  i s  comprehens l ve r e v  lew 
o f  t h e  c o n s t l t u t l o n  and p roposa l  o f  any and a l l  amendments 
necessary t o  c o r r e c t  d e f  i c l e n c  l e s  i n  t h e  c o n s t  i t u t  i o n  as t h e y  
r e l a t e  t o  t h e  a s p l r a t l o n s  o f  t h e  p e o p l e  and t h e  c o n d u c t  o f  t h e l r  
government. To p e r f o r m  t h l s  enormous r e s p o n s l b l l i t y ,  t h e  p e o p l e  
e l e c t  s p e c i a l  representatives t o  address  t h l s  s l n g l e  purpose.  To 
r e s t r  i c t  a  c o n v e n t  I o n  t o  p ropos  i ng amendments a r t i c  l e  b y  a r t  l c  l e  
would d e f e a t  t h e  c o n s t l t u t l o n a l  purpose. T h i s  purpose I s  q u l t e  

' d l f f e r e n t  f rom t h a t  o f  l e g i s l a t i v e  o r  p o p u l a r  I n l t l a t l v e ,  whlch I s  
t o  c o r r e c t  a  I im i ted ,  s l n g l e  d e f  i c i e n c y .  When a  b r o a d e r  r e v i e w  I s  
needed, l e g l s l a t l v e  o r  p o p u l a r  l n l t l a t l v e  c a n  be used t o  c a l l  a 
c o n s t l t u t l o n a l  convention. 

The r e p o r t  o f  t h e  Committee on Finance, L o c a l  Government and Othe r  
M a t t e r s  o n  Committee Recommendation No, 1 as r e c o r d e d  o n  pages 
584-597 o f  t h e  J o u r n a l  o f  t h e  f i r s t  Constitutional C o n v e n t i o n  
(Vo l .  I I) sheds a d d l t l o n a l  I i g h t  on  t h e  subJect .  It r e a d s  i n  p a r t :  

The C o n s t i t u t i o n a l  Conven t lon  p r o c e s s  f a c l l l t a t e s  a  
comprehensive r e v i e w  o f  t h e  e n t l r e  document, o r  maJor p o r t l o n s  
o f  It, and assures  c l o s e  a t t e n t  I o n  t o  t h e  e x p e r l e n c e  u n d e r  t h e  
c o n s t f t u t I o n ,  wh ich  o f t e n  c a n n o t  be  done by o r d i n a r y  
l e g  i s  l a t  l ve processes. 

L~gJsla3Jy~,JnfiJo~y~. A c o n s t i t u t i o n a l  c o n v e n t i o n  t y p i c a l l y  
I n v o l v e s  a  b road  r e v l e w  ~ f  t h e  e x i s t l n g  c o n s t l t u t l o n  and I s  
n o t  a  m a t t e r  t o  be  under taken  f r e q u e n t 1  y  o r  I l g h t  l y. Based on 
w ldespread e x p e r l e n c e  I n  f I f t y  s t a t e s  and P u e r t o  Rlco,  
however, t h e r e  i s  need o r  d e s i r e  t o  c o n s l d e r  s p e c l f l c  
amendments o f . . t h e  c o n s t  i t u t f o n ,  some o f  a  t e c h n i c a l  na tu re ,  
o t h e r s  r e l . a t l n g  t o  particular c o n s t l t u t l o n a l  p o l  I c i e s  o r  
p r o t e c t i o n  o f  I n d  l v i d u a l  I i b e r t i e s .  Among t h e  f i f t y  s t a t e s ,  
t h e  l e g  l s l a t u r e  i s  c o n s i d e r e d  t h e  appropriate forum f o r  
p r o p o s l n g  I n d i v i d u a l  c o s n t l t u t l o n a l  amendments. . . . To 
f ac 1 l l t a t e  v o t e r  unders tand  I ng o f  t h e  i s s u e s  r a i s e d  by  t h e  
amendments, any s l n g l e  amendment would be I l m l t e d  t o  t h e  
subJect  m a t t e r  c o n t a l n e d  I n  one a r t i c l e  o f  t h e  c o n s t i t u t l o n .  

P Q Q Y ~ o s - ~ ~ ~ ~ J ~ ~ J Y B .  . . . To p r e s e r v e  t h o  p u b ~ l c f s  u l t l m a t e  



r l g h t  t o  d e c l d e  t h e  c o n t e n t  o f  I t s  fundanonta l  doculaont . . . 
BaflflsOfhn. . . . The range  o f  changos t h a t  a  
c o n s t l t u t l o n a l  conven t l on  m l g h t  propose . . . suppo r t  t h e  
h l g e r  v o t e  r equ l r emen t  I n  t h e s e  Ins tances  . . . 
Qs~s~JzolJn~,nf -CQD>~ ~~Y~JQDO~...CPJYSD~~QR. . . . 0 nc e  a  
c o n s t l t u t l o n a l  c o n v e n t i o n  !s au tho r i zed ,  It shou ld  be f r e e  t o  
c o n s l d e r  a  w l de  range  o f  p o t e n t  l a 1  r e v l s l o n s  o r  amendments, 
s u b j e c t  o f  course  t o  p r o v  I s  Ions  o f  t h o  Covonant and app l  lcab l e  
p r o v l s l o n s  o f  t h e  U n l t o d ,  S t a t o s  C o n s t l t u t l o n .  . . . 
R e s t r l c t l o n s  o n  t h e  scope o r  power o f  a  c o n s t l t u t l o n a l  
c o n v e n t l o n  was n o t  considered warranted.  

Legislative I n l t l a t l v e ,  on  t h e  o t h e r  hand, I s  des lgned t o  p e r m i t  
I l m l t e d ,  o f t e n  p u r e l y  t e c h n i c a l ,  amendments t o  be proposed, w i t h o u t  
t h e  e x t r a  d  I f f  l c u l t y  o f  c a l  l l ng  a  c o n s t l t u t l o n a l  conven t  I o n  o r  
o b t a l n l n g  signatures on  a  p e t l t l o n .  S lnce  t h e  I o g l s l a t u r e  does no t  
r e p r e s e n t  t h e  v o l c e  o f  t h e  peop le  s p e c l f  I c a l  l y  w l t h  r e s p e c t  t o  
c o n s t l t u t l o n a l  lssuos, and t o  p r e v e n t  p o l l t l c a l  professionals from 
c o n f u s i n g  or manJpu la t lng  t h e  v o t o r s  w l t h  r e s p e c t  t o  a  
c o n s t  1 t u t  iona l amendment, t h e  r e s t r  l c t  I o n  o n  t h e  scope o f  
amendments proposed by l e g l s l a t l v e  l n l t l a t l v e  I s  a p p r o p r i a t e .  

. Popu la r  l n l t l a t l v e  I s  I l k e w l s e  v e r y  d l f f e r e n t .  S l nce  It rep resen t s  
t h e  d l r e c t  v o l c e  o f  t h e  people, I n  whom a l l  r l g h t  and power o f  
governance r e s i d e ,  a  r e s t r l c t l o n  on  t h e  scope o f  a  proposed 
amendment I s  n o t  o n l y  l n a p p r o p r l a t e  b u t  would d e p r i v e  t h e  peop le  o f  
a  fundamental  r l g h t .  However, I n  r e c o g n l t l o n  of t h e  f a c t  t h a t  a 
p o p u l a r  l n l t l a t l v e  c o u l d  be  p u t  f o r t h  I n  t h e  h e a t  o f  t h e  moment o r  
by  a  s p e c i a l  i n t e r e s t  group, t h e  f ramers  o f  t h e  o r l g l n a l  
c o n s t l t u t l o n  t ook  t h e  c a r e  t o  I n c l u d e  t h e  r equ l r emen t  t h a t  t h e  
p e t l t l o n  must  n c o n t a l n  t h e  f u l l  t e x t  o f  t h e  proposed amendment." 
( see  a l s o  t h e  Anal ys l s ,  pg. 1 9 0 )  By e n s u r i n g  t h a t  oach s i g n a t o r y  
sees t h e  f u l l  t e x t ,  t h e  f ramers  p r o t e c t e d  a g a l n s t  abuses w l t h o u t  
l n f r i n g  l n g  0.n a f undamantal r l g h t .  T h i s  particular requ  i r emen t  i s  
n o t  I n c l u d e d  I n  t h e  p r o v l s l o n s  o n  l e g l s l a t l v e  l n l t l a t l v e  and 
c o n s t l t u t  t ona l  conv.ent Ion; however, t h e  l e g  l s l  a tu re ,  r e c o g n l z  i ng  
t h e  v a l u e  o f  t h . l s  p r o v l s l o n  w l t h  r e s p e c t  t o  t h e  peop le ' s  r l g h t  t o  
know, I n c l u d e d  It I n  t h e  p r o v l s I o n s  o f  P u b l l c  Law 4-30 r e l a t i n g  t o  
t h e  fo rm o f  t h e  r a t l f l c a t l o n  b a l l o t .  

W l t h  r e s p e c t  t o  t h e  c o n s t l t u t l o n a l  r e s t r  l c t  I o n  on  embraclng " t h e  
subJec t  m a t t e r  o f  more t h a n  one a r t l c l e ~ ,  whlch app l  l e s  t o  
legislative I n l t l a t l v e ,  we shou ld  n o t e  t h a t  t h e  f o c u s  I s  on  t h e  
sub jec t ,  n o t  a r t  l c l e s  p e r  se. I n  t h e  I ns tance  o f  c e r t a l  n  sub jec t s ,  
f o r  example, l o c a i  government, qua1 I f  l c a t l o n s  f o r  o f f  Ice, e t h i c s  o f  



government o f f  i c l a l s ,  etc., t h e  s u b j e c t  appears I n  more than  one 
a r t f c l e .  It would be fmpossfble t o  make an amendment t r e a t f n g  t h e  
s u b j e c t  I n  genera l  w f t h o u t  amendlng more t h a n  one a r t f c l e .  To 
r e q u f r e  severa l  separa te  amendments I n  o rde r  t o  address t h e  s u b j e c t  
would make no sense. Consequently, I do not; ,be1 love t h l s  was 
Intended t o  be an a b s o l u t e  p r o h l b f t f o n  oven on t h e  l e g l s l a t u r e ,  and 
t o  apply  It t o  c o n s t l t u t f o n a l  convent fons as w e l l  would effectively 

. p reven t  t h e  people f rom changlng t h e  c o n s t l t u t f o n  t o  r e f l e c t  t h e f r  
needs and des I res .  t 

We can f u r t h e r  ask, WWhat s o r t  o f  r e s p o n s l b l l l t y  I s  t h l s  
r e s t r  l c t l o n  aga I n s t  embrac I ng t h e  s u b j e c t  m a t t e r  o f  more than  one 
a r t l ~ l e ? ~  One can e a r l  l y  make t h e  case that ,  p a r t f c u l a r l y  w 1 t h  
respec t  t o  a  c o n s t l t u t l o n a l  conventlon, I f  It a p p l f e s  t o  such a  
conventfon, t h a t  It f s  t h e  same s o r t  o f  r e s p o n s l b l l l t y  as t h e  
I e g f s l a t l v e  r e s p o n s f b l l f t y  t o  l f m f t  b f l l s  t o  a  s f n g l e  sub jec t .  

.. That  f s  a  r e s p o n s f b f l f t y  t h a t  f s  n o t  s u b j e c t  t o  J u d f c l a l  review. 
That  Is, t h e  l e g f s l a t u r e  ( o r  t h e  convent fon)  determines, f n  i t s  
Judgement, what t h e  s u b j e c t  1s. 

As t h e  pr lmary d r a f t e r  o f  t h e  Senate amendments t o  House 8111 
No. 22 (P.L. 4-30), 1 do n o t  be1 leve t h e  I e g f s l a t l v e  i n t e n t  was t o  
r e s t r i c t  t h e  a u t h o r f t y  o.f t h e  convent fon t o  propose amendments i n  
any way. The language I n  Sec t fon  13 o f  t h e  law, whlch I dra f ted ,  
was Intended t o  1 )  memor la l l ze  f n  t h e  s t a t u t e  t h e  broad a u t h o r i t y  
t o  propose amendments which t h e  convent lon  would have, and 2 )  
r e q u f r e  t h a t  t h e  convent fon  n o t  propose two o r  more amendments 
whlch a re  f n c o n s l s t e n t  one w l t h  another, no th lng  more. Indeed, I 
do n o t  b e l f e v e  t h e  l e g f s l a t u r e  has any c o n s t f t u t l o n a l  a u t h o r f t y  t o  
r e s t r l c t  t h e  scope o f  amendments proposed by t h e  conventfon. 
Amendments proposed by t h e  convent fon  a r e  n o t  s u b j e c t  t o  
l e g  l s l a t l v e  approval.  Fur ther ,  Br  l e f  fng Paper No. 9, prepared f o r  
t h e  f f r s t  C o n s t l t u t l o n a l  Convent lon s ta tes :  "A  number o f  s t a t e  
c o n s t l t u t l o n s  t h a t  r e q u l r e  p e r f o d f c  submfsslon o f  t h e  convent ion  
ques t fon  t o  t h e  v o t e r s  I nc lude  I n  t h e  c o n s t f t u t f o n  t h e  p r e c f s e  
ques t l on  t o  be p u t  t o  t h e  v o t e r s  w f t h  r e s p e c t  t o  t h e  convent lon.  
F o r  example, t h e  Hawaf l c o n s t l  t u t l o n  p rov ldes t  The l eg  I s  l a t u r e  may 
submi t  t o  t h e  e l e c t o r a t e  a t  any general  o r  s p e c i a l  e l e c t i o n  the  
quest lon,  ( S h a l l  t h e r e  be a  convent lon  t o  propose a  r e v l s l o n  o f  o r  
amendments t o  t h e  c o n s t l t u t l o n ? (  Th l s  t y p e  o f  p r o v l s l o n  den les . the  
leg  l s l a t u r e  t h e  o p p o r t u n l t y  t o  I I m l t  t h e  scope o f  conven t fon  
powersmW (page 18) 

~ Q ~ ~ J ~ ~ Q J ) .  I b e l l e v e ' t h e  Convent lon I t s e l f , l s  t h e  s o l e  judge o f  
what a  proposed amendment Is.  When t h e  Conventfon takes  f i n a l  
a c t i o n  s t a t i n g  t h a t  somethfng I s  proposed amendment No. I ,  etc., 
then  t h a t  I s  t h e  form It goes t o  t h e  voters .  The Convention, o f  



courso,  has a  r e s p o n s i b l l l t y  t o  s u b m i t  amendments t o  t h e  v o t e r s  i n  
an o r d e r l y  manner and t o  g l v e  them f r e e  and f a i r  cho lces ,  b u t  t h e r e  
I s  no  constitutional authority f o r  r e s t r i c t i n g  t h e  freedom o f  t h e  
Conven t ton  I n  p r o p o s l n g  amendments, o t h e r  t h a n  t h a t  Imposed by t h e  
Covenant and t h e  Constitution and laws o f  t h e  U n l t e d  S t a t e s  as 
a p p l i c a b l e  t o  t h e  Commonwealth. The p r e c i s e  language o f  P u b l i c  Law 
4-30 may pose some problems, b u t  I b e l i e v e  t h e  c o n s t i t u t i o n a l  
p r i n c i p l e  s h o u l d  o v e r r l d e .  If pot-an amendment t o  Publ l c  Law 4-30 
s h o u l d  be s o u g h t  f rom t h e  l e g i s l a t u r e  i n  o r d e r  t o  b r i n g  t h e  
language I n t o  p r e c l s e  conformance w l t h  t h e  I n t e n t  as s t a t e d  above. 

ep en ,  C. Woodruf f  
: : 
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