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. . .  DATE:. . . .  ,. : - JU ie.7,.19.95; .. ,: . . . 
. . . . . . . . . .  ... . -. 

. . . . . , . . .  . . 
. . .  TO: . Herman T. ~uerrero,  president . . .  

FROM: Legal Counsel 

SUBJECT: Proposed Rule on Gonflicts -of Interest 

This memorandum .considers whar. conflicts of interest rule, if 
any, applies or should apply to the delegates io rhe Third 
Constitutional Convention. It  is prompted by a propos2d :~nen&nent 
to the Rules of Procedure introduced by Delegat? i ~ a q u i n  P. 
Villagomez. The proposed amendment necessaril?. r2ses some 
difficult legal and  political questions. Delegate ;-illagomez 
temporarily rvithdreru his motion to m e n d  on t h ?  i:;:?rstanding 

. . 
that Legal Counsel would examine the issue, consult I\:::: Delegate 
Villagomez and report back to the Con\.ention. 

A. The Proposed Amendment 

Delegace \;illagomezl proposed anlendmen t :?.it; .t 5 f?llo~cs: 

. . .  
. . . - .  . Conflict of Interest. 50 delegar? 5:-:: - -  .: or  

pa-ticip?<te in  debaie upon n1;iir-r i:: ..-. .--.: .: he 
or she ilzs a financial or pa-sonal inre;-cr>;. : :- .-;>on 
any matter which 1411 affect his or her rig::: :o a 
seat in the Convention or in which his c r  her 
individual conduct is invol\.ed. Disc1osu:-e s!--.<: be 
made, in  writing, to the Preside:::. I - :  1- to 
discussio~~ on the floor. 

Delesate Villagomez' proposed itnendnlr-:-IT 1s ::-. 1 .-i .:.i on the 
- -. 

rule on co~lflicts of irlterest of the C S I I  House G: :,c:- -: :: tati\;es.l 

S ~ C ,  l < ~ * l d  11, S::~.\~CI:I - , . ~ f  L l i ?  Official I ? Q ~ C S  (,:. 1 1 1 ~  1 ?OI.!SX . :~ .... :.: . . .  . ' .:\ .e~, 
. -. 

Y I I I L ~ I  S c ) ~ - c h c r ~ ~  .'.l:~rii~:~:; lslii~ids Cc-)m~~~(:)~i~\.e:iii!: l.egisl:lt~::-~. . :..: - .  
. . 

;idheres lc-1 suc:h :i rule ~ * c - ~ ' ~ u s c  ar-icle 11, ~ ~ i l i ; ; : :  1 o 1 , . . .  . : ~ O I I  

requirct.~ i ~ .  I 'hc  ilousc Kale merely mirror-s o r  reirer:i~es ;,-::\: - .: :.I] 

requir-cnictit. T l i ~  d c l c ~ ; i ~ e s  to 11ic C ~ ~ i s t i i u ~ i c  ,i?:iI C:UII\ el:::, :I .:-- . .  . : i~d b~ 
:i:i> .;ut:h c-or:~tirc~ioririI zi311dn1e. 
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. The amendment does not:.define' "pers6nal" or "financial . . , . ' .  
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. . . . . . .  . . .  B. Discussion . -. . . 
... . . . . . . . . . . . . . . . .  
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- . . .  . . 
. . Before discus~ixig .-~ele~ate~villa'g6%@@ akendrneiit, it . . : : ' . - 

is necessary toaddress'  the question of whether the delegates ' x e  . . 

. subject to the restrictions on debate and voting of Public Law 8-1 I, 
"The Government Ethics Code of 1992." If the law is not applicable, 
then the Convention has to decide whether it wants an>- conflicts rule 
at all. If the law is applicable, then the Convention has to decide 
whether it  wants to 'impose a more rigorous rule - whether dong  the -' 
lines proposed by Delegate Villagomez or otherwise. 

9 - 
1. Relevant Provisions of Public Law 8-1 1, 

Public Law 8-1 1, section 8435 reads in relevant p ? ~ ; :  

(a )  A public official shall not participate in. \.o;? on, 
influence, or  attempt to influence an official 
decision if the public official or a busi115rs ::ith 
~vhich the public official is associated h:is: 

( 1 ) a p e c u n i q -  interest in; or 

( 2  I a pots~l t id  benefit from, the 1:-..:::e:- ..::-.,'.?r 
. . 

consideration b?. the g ~ \ ~ e r n n l e n t  enri;\ .: f -. . :-.:ch 
. . .  

the public official is a nlenlber. A potF;itlL ;;::zilc 
includes detriment to a business cornperitor. :: the 
public official, or  business with which the rx3lic 
official is associated 

- - .. . .  ( b )  Except as permitted in subdi\.isic:: : .liis 
Seccion, a public official describ2;- 1:-. :::is 
subdivision, but not esenlpt, shall ii':~s::.::-. !:-:)in 

particip2,tion in the discussion and : ::s ::.. tile 
decision. The public official's abstentic?!: -1::: :--:.:.c,311 

. . for the absterlcion nlust be reCoi-~--~< ::.. :he 
governnlt'nt entity's nlinutes. 

(c) A public official may pa-ticipate in. \ $::I-: . I... 31- 

influence or ZtteInpt to influence an offici.:! .--I :.i:l?n 
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' '-1'566- 
, Jurie 7, 1.995 ,. . , . . .  : . . 

. . .  : . . . .  . . .  . . . . . . _ . . . .  . . .  . . . . . . . . .  . . 
. . . _: .._ . . . . . . : 

'. f . if the only pecuni& interest or -iotential- benefit ..: . , 

( . . . .  thatmayacqe~o't~,pubEc.;offi~is~~cidenralto.'.::.~ - . . .  . . 
. . . . . . . . . . . .  : . . . . .  . - . .  - .... . . . . . . .  . . "  . .  : . ;. 

' the  publicofficial's position, or which a'ccnies to the . . 
. . public official as a 'member - o f  a profession,' ' . 

occupation, or large class, to noigreater extent lhan .... : .. :. . . . . . . .  - . . . . . . . .  . - . . :  , . .  - . . 
, . the pecuniary k t e r e b t o r  potential: benefit could 

. reasonably b e  expected to accrue to all other . . . 
. members of the profession, occupation, or .  large 
class. 

In other words, section 8435 restrains a .  public official from 
participating in the discussion of and voting onan offitid decision if 
that public official has a pecuniary interest in or :: potential 
benefit/detrirnent from the official decision. The resrr.Gnt is not 
applicable if the pecuniary interest or potential benefii detriment 
would accrue to the public official as incidental to the pul.ii~ official's 
position, as a members of a profession or occupation or 2. i x g e  class. 

2. Ap~l i cab i l i ty  of Public Law 8-11 to Convention 
Delepates 

Whether secuon 8435 applies to the conduct of cc7::stitutional 
delegates turns on the definitions governing the s::.r:!te. If a 
delegate to the Con\-ention is a "public official" and if C--5 .- 2:lvention 
is a "government entity" ~ l t h i n  the contempl;itic?!~ of ----. Act, then 
the restraints on dr-bate arid voting imposed 9:- ;:1: A :- .:id ~ ~ e r n  
to apply. 

a. Public Official. Section 8401 (1) defi::?j "Public 
Official" as "any person holding elected office of the Comr--?nwealth." 
Because constitutional delegates are elected to office. :: 5 conckde 
that they are "public officials" for purposes of the .Act. 

b. G o ~ ~ e r n m e n t  Entitv, Sectiorl S335  ;;. speaks to 
"nlatter[s] under corlsideration by the government e c  r: r:: ' ~ f  tvhich 
the public officizl is a member." \Vhether C ::-.:::iutional 
Convention is a goi-ernment entit). t\-ithin the cc?:;rr:n; 1.-.:::III of the 
. k t  is a closer matr.c-r. Section 8404 ib) defir-ies ~~~~~~~~nwealth 
Government"  as "any adminis tratii.e unit, bo.3:-2. : : :-:.:nission, 
cornnlittee, depariinent, division, esecu tive b r i i n ~ i ~ .  ::-. :-?;>enden t 
agency, j u d i c i q ~ ,  lsgislature, political subdivisiorl. pcbii : : :-;?oration 
or public scllool sl-s  tern of the Comnnonr\~ealtl~." T:>.c C :-.;:ir utional 
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convention does not neatly fit into any specific letter of this' . . .  ,/ 
. . .  .......... . . definition.. It appears. from the indusive, language of the provision ; .' . 

. . .  
. . 

that;&e drafters of: the   it intended &- give. it the broadest possible 
scope. It is reasonable to assume that' theconstitutional Convention . . 

is within the scope of the spirit and intent if not . -  . .  the letter, of the Act. . . . . . . . . .  

It i.s noi reasonable to .&sume.,that thedrafter$, of the A C ~  would seek 
to bind cofistitutional delegates to a lesser ethical duty than that . . .  

which 'is imposed on all other elected officials. We therefore' 
conclude that the Constitutional convention is a "government 
entity" for purposes of Public Law 8-1 1. 

3. Restraints Im~osed bv the .Act  

Having concluded that the conduct of delegates te the 
Constitutional Convention is governed by provisions of the ~ c t ,  we 
must determine the scope of that limitation. Section 8335 of the Act 
b x s  participation in debate and voting on matters in it7hich the 
public official (i.e. delegate) has a pecuniary (financial! interest or 
from ivhich the public official (i.e. delegate) may derii-e a potential 
benefit or detriment. 

a. Pecuniarv interest. The definition of pxuniary or 
financial interest is fairly straig htfonvard in the .Act. Scxrion 5303 
(f) proxlides that a i  interest or entitlement worth more i':2~1 S5,000 
per J ?ar or any inrerest 1~3th a cost or present \ d u s  c? S5.000 or 
more. and any intrrest representing more thxn 101% ?f .: busi~less 

- .  
entic: constitutes 2 financial inrerest" for purpos5s G: 1-1: -I;[. 

b. Potential benefit. Potential benefit is not defined 
per se; rather, the Act provides that "potential benefit includes 
detriment to a business competitor, to the public officixl. cr  busi~less 
itith ivhich the public official is associated." Section S435 .:.! ( 2). 

Unlike Deleg?<:? \'illagornezl proposed rule o ; ~  cor:f.:;;>. the Act 
does not purport iri bar delegates from particip2.cinp in 22bate or 
voting on a matter in ivhich the). ha7:e a "persor~id in[?:-es;. 

4. Exce~tions from the .Act's Restraints, 

Perhaps most cseful to tbe delegates, is secridn S i 3 T  . ;I of the 
.Act- ~i.hic-h lifts the bar on debace and \ t o t i r ~ ~  1li~2c:-  certain 
circui~ls rances: 
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(i) W&n tbe benefit/de&ent is incidentd to the public - . 

official's position (e-g. travel ben&ts to an official of MVB); 

(ii) When-the benefit/de~iment accrues to the public 
6fficia.i as a member of a piofessiori, occupatidn or large class "to no 
greater 3xtent than the pecuniary interest or potential benefit could 
reasonably be expected to accrue to all other members of the 
profession, occupation or large class." 

It is the second of these exceptions which are most likely to be 
invoked by the delegates. The real issue then becomes of whether 
membership in a specific class, which for example mighr include all 
persons of NMI descent (for purposes of Article H I )  or 'ill residents 
of a particular senatorial district, constitutes a large enough group to 
come within the exception provided by section 343 5 (c). \Ye believe 
that membership in a group of this nature does constitute a class so 
that the ordinary limitations on public officials for debate aid voting 
would be lifted. 

We believe that reliance on these esceptiorls is  entirely 
appropriate under the circumstances applicable to the Con\,ention. 
First, the delegates rvere elected to present their \ i e~ \ s  011 a rvide 
range of issues affecting all or man?; citizens of the CY?:!. Second, 
the \.ie~vs of the delegates with respect to rn,ul> p ~ ' c : i i  .>sues i\.ere 
fullj .  Lrentilated to the electorate before the del,-~,:,ie\ 1.. , : z 2lec ted. 
Third, the Con\.ention \\i l l  be conducting i ts  de!!'r~r,;:-;::1; i11 fu l l  
public scrutiny, which itself provides meaningful ~~ifez i l?~-~ic .  

5. Alternatives Available to the Convention, 

Assuming thzt P.L. 8-11 applies to the de!rc,.::cs b to the 
Constitutiorlal Con\-mtion, the Con\.ention must <s;:\l, -.-, ::-::. if m y ,  
rule 011 conflict of interest i t  might adopt. Publii LL. x..: S- 1 1 ;i-o\-ides 

. . .  linlitation on the participation of delegates lb\.i:ic:-- rc;:-.;.senis a 
rnir~inlu~ll or floor to rvhich they must adhere. ii?::c?;.-:?:xl>-. the 
Cor~\~ention 112s se\.eral a1ternatiI.e approaches: 

First, the Con\ entior1 could en~ict no rule . : r ~ ~ i  >;:::I--:. .::!oi\' h e  
. . operation of Public Laill 8-1 1 to go\.eri1 the cond~;: 1 - 8 :  LC..-;:.:es.. 
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, /' . .  Second, the ~onv&k~ion  could enact a rule which references . . . . . . . .  

. . 
, . .  . . . . .  . Public ,:Law.. 8-11 a s  an. acknowledgment that the. delegates . are : 1. :. . . .  

. . . . 

. . .  . . . . . . .  mindful of and inte*d t o  adhere to: the limitations imposed by .the. : 

Act. . . 
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''Third, t h e  ~onventidn could enact a rnoie rigorous rule, one . . . . .  

which imposes greater restraints than those imposed b?. Fublic Law 
8-1 I. . One approach under this,,.alternative. w6uld be to . impose .'. -.: . . . . .  . . . . . . . . .  

- stricter financial requirement, i.e. lower the allorvabl? financial 
interest to less than $5,000. The other approach would b? ro attempt . . 

to reach a "personal interest" such as proposed by Delegate 
. . .  Villagomez. Ln such case, it is imperative that "personal interest" be ' 

clewly defined. 

Whatever course the Convention decides upon, i t  C X X i O t  dilute 
or weaken the standard set by law. 


