COMMITTEE ON LAND AND PERSONAL RIGHTS

Public Hearing: Friday, June 16, 1995

SUMMARY OF ISSUES WITH RESPECT TO ARTICLE XII
BEING CONSIDERED BY THE COMMITTEE

ARTICLE XII: RESTRICTIONS ON ALIENATION OF LAND

Section 1: Alienation of Land

1. Section 805 of the Covenant requires the provisions of Section 1 remain in effect until
25 years after the termination of the Trusteeship. After that time, a constitutional
amendment could elect to eliminate Article XII. The 25-year period is still running,
however, so that is not an option for this Convention. After the 25-year period expires,
Article XII will automatically remain in effect for as long as it remains in the CNMI
Constitution.

Section 2: Acquisif
1. Transfers by inheritance

. Should spouses who are not persons of Northern Marianas descent be permitted
to obtain title to real property by inheritance?

- Should the limitations imposed by the 1985 Constitutional
Convention be continued (spouses may inherit only if there are no
children who are persons of Northern Marianas descent)

. Should children who are not persons of Northern Marianas descent and who are
adopted by persons of Northern Marianas descent be permitted to obtain title to
real property by inheritance?

- Should there be an age limit on adoption in order 1o qualify (such
as 5 years, 10 years?)

- Should there be a residence requirement for children, at the time
of inheritance, in order to qualify? (onlyv adopted children who
reside the the CNMI are qualified?)



. Are there other kinds of inheritance problems that have come up over the past 10
years that should be addressed in the Constitution?

2. Transfers as a result of defaults on mortgages

. Who should be covered by an exception that allows mortgage holders (who are
not persons of Northern Marianas descent) to obtain title to real property
in the event of a default on the mortgage?

- The 1976 Constitution provided that mortgage holders (such as banks
and government agencies) could obtain title to real property as the result of
a default on a mortgage if they did not hold the real property for more than
five years. R

- The 1985 amendments limited qualified mortgage holders to full service
banks, federal government agencies, or CNMI government agencies.

- Is there any need to increase or decrease the kinds of mortgage holders
who are qualified?

. How long should mortgage holders (who are not persons of Northern Marianas
descent) who take title to real property after a default on a mortgage be permitted
to hold that real property?

- The 1976 Constitution permitted S years, within which the mortgage
holder would have to sell the land to a qualified buyer (a person of
Northern Marianas descent)

- The 1985 Constitutional Convention permitted 10 vears after the term of
the mortgage (which could be 40 years, on a 30-year mortgage on which
there was an early default) in order to permit mortgage holders to continue
any long term leases in effect as to the land that they took in the default (or
to make new long-term leases)

- Is there any need to change the current rule?

3. Other exemptions

. Divorces: Under current law, divisions of marital property in divorces cannot
violate Article XII, so non-Marianas spouses who are involved in a divorce cannot
receive title to land in a property settlement. Should this be changed?



. Is there any need for other kinds of transactions to be exempted (other than the
transfers by inheritance and the transfers as a result of defaults on mortgages)

ection 3: Permanent and [.ong-Term Interests in Real Prope
1. Term of leases
. The 1976 Constitution allowed 40 year leases
. The 1985 constitutional amendments allowed 55 year leases
. Should the length of time for long-term leases be changed?
2. Renewal rights

. Both the 1976 and 1985 conventions included all renewal rights in the term
when measuring the maximum permitted length of time.

. Are additional protections necessary to ensure that leases do not go beyond the
permitted limit?

- Should transactions be prohibited that require the owner to pay, at the
end of the lease, for improvements made by the lessee during a lease

- Should transactions be prohibited that include loan obligations of the
owner that come due at the end of the lease and include forfeiture rights if
the loan is not paid

. Should the Constitution prohibit transactions in which the owner promises that if
the law changes and sales are permitted to persons who are not of Northern
Marianas descent that the owner will transfer title to the land covered by the
lease?

. Should the Constitution prohibit successive leases, which may not be renewals
(because the promise is not contained in the original lease) but are new
transactions between the same persons or interests?

3. Condominium rights

. Should the exception for condominiums above the first floor. added bty the 1985
amendments, be deleted?



Section 4: Persons of Northern Marianas Descent

1. Percentage Chamorro or Carolinian blood

. In 1976, the Constitutional Convention elected to protect three generations of
persons of Northern Marianas descent who married outsiders. The protection of
further generations was left to the decision of later Constitutional Conventions.

- Everyone who was born or domiciled in the Northern Marianas by 1950
and who was a citizen of the Trust Territory before termination of the
Trusteeship in 1986 is deemed to be 100% Northern Marianas Descent.

- Using the starting point of 1950, and assuming every generation marries
an outsider (non-Northern Marianas descent), the percentages are:

1950 First generation 100%
1970  Second generation 50%
1990 Third generation 25%
2010 Fourth generation 12.5%

2030 Fifth generation 6%
2050 Sixth generation 3%

. Should this Constitutional Convention extend the protection to another two
generations to cover the time until the next constitutional convention?

. Should the protection be extended infinitely to anyone who can demonstrate any
Northern Marianas blood, no matter how small a percentage and no matter how
long the family members have lived outside the CNMI?

2. Treatment of adopted children
. The 1976 and 1985 Constitutional Conventions allowed adopted children, who
were adopted while under the age of 18, to acquire the status of Northern
Marianas descent
. Should adopted children be protected?
. Should the age limit be lowered (to children adopted before age 5, 10)?

3. Treatment of pre-1950 Chamorros from Guam

. Some Chamorros who came from Guam before or after WW1I and settled in the

4



Northern Marianas were domiciled in the Northern Marianas by 1950 but never
became citizens of the Trust Territory. Guam was not a part of the Trust
Territory, so these people did not have Trust Territory citizenship. They do not
meet the definition of persons of Northern Marianas descent in the Constitution.
Their children, born after 1950, although they are Chamorros and have always
lived in the CNMI, are not persons of Northern Marianas descent.

. Should the definition of Northern Marianas descent be expanded to include.these
Chamorros?

4. Treatment of post-1950 Chamorros from Yap
. Some Chamorros who came from Yap arrived on Tinian in 1951 and 1952.
They have lived ever since in the CNMI. They were Trust Territory citizens, but
because they did not reach the Northern Marianas by 1950, they are not persons of
Northern Marianas descent. Their children, born after 1950. are not persons of
Northern Marianas descent even though they are Chamorros who have lived all
their lives in the CNMI.
. Should the definition of Northern Marianas descent be expanded to include these
Chamorros?

5. Other problems
. Are there other problems with the definition of Northern Marianas descent that
should be addressed by constitutional amendment?

ecti : ti

1. Place of business
. The 1976 Constitution requires that businesses be incorporated in the
Commonwealth and have the principal place of business in the Commonwealth to
qualify as Northern Marianas descent.
. Are any changes needed in these requirements.

2. Directors

. The 1976 Constitution required that 51% of the directors be persons of Northern
Marianas descent



. The 1985 amendments required that 100% of the directors be persons of
Northern Marianas descent.

. Is any change needed in this requirement?
. The 1985 amendments provided that minors may not be directors

. Are other limitations on qualifications to be directors needed?

3. Stock ownership

. The 1976 Constitution required that 51% of the voting shares be owned by
persons of Northern Marianas descent

. The 1985 Constitution required that 100% of the voting shares be owned by
persons of Northern Marianas descent.

. Is any change needed in this requirement?

4. Prohibited types of stock ownership transactions
. The 1985 amendments added some prohibited transactions with respect to stock
ownership to try to prevent any circumvention of the 100% ownership
requirement.
- Trusts were prohibited
- Voting by proxy was prohibited

- Severing beneficial title from legal title was prohibited.

. Are there changes or additions needed with respect to these prohibited stock
ownership transactions?



Section 6: Enforcement
1. Transactions in violation of the restrictions

. The 1976 Constitution provided that transactions in violation of Article XII are
void ab initio.

. Should there be a statute of limitations put into the Constitution that protects
transactions after they have been completed for 5 years, 7 years?

. Should there be a provision for severability, so that if one part of an agreement
violates Article XII only that part of the agreement is void and other parts of the
agreement (which are lawful) are not affected.

. Should there be any provision in the Constitution for the award of equitable
adjustments for an adversely affected party whose transaction is set aside as void
pursuant to the restrictions in Article XII.

2. Corporations that lose qualification as Northern Marianas descent

. The 1976 Constitution provided that if a corporation owns land, and then loses
its qualification as Northern Marianas descent (because it no longer has 100% of
its directors and 100% of its stockholders qualified as persons of Northern
Marianas descent), then the land is forfeited to the government.

. The 1985 amendments added a requirement for immediate forfeiture, and added
a prohibition on any right of redemption

. Are any additional or different protections appropriate?

Proposed new limitations on commercial transactions

1. Middlemen and brokers

. Should transactions be prohibited that involve middlemen and brokers who are
of Northern Marianas descent acting for lessees who are persons not of Northern
Marianas descent.

. Should transactions be prohibited where persons who are not of Northern
Marianas descent provide the financing for persons who are ot Northern Marianas
descent who acquire land in order to be able to lease it to persons who are not of
Northern Marianas descent.



. Should option contracts be prohibited?

2. Disclosure
. Should a person of Northern Marianas descent who seeks to acquire land in
order to lease it to a third party who is not of Northern Marianas descent be

required to disclose that intent to the owner prior to the acquisition?

. Private attorney general litigation —_ -

(W8]

. Should any person of Northern Marianas descent be able to challenge a land
transaction that may violate Article XII (acting as a private attorney general)
because the purpose of Article XII is to preserve the land and heritage of the
people.

4. Advisory opinions
. Should an owner or a prospective lessee be able to seek an advisory opinion

from the courts finding that a proposed transaction is permissible under Article
XII before entering into the transaction?

h

. Attorneys fees

. Should lawyers’ fees in connection with land transactions involving persons of
Northern Marianas descent be controlled in any way in the Constitution?



UBLIC HEA : INTRODUCTORY STATEMENT OF CHAIR

JUIN. 1 5 1985

The Committee on Land and Personal Rights of the Third Northern Marianas
Constitutional Convention hereby opens its public hearing on Article 12, dealing with alienation
of land in the Commonwealth.

Initial hearing: This is an initial hearing on Article-12. We may have other hearings. The
Committee has not yet discussed Article 12-in itsmeetimgs. We thought it was important to have
public input before we began our discussions so that we can take into-account everyone’s views
when we consider possible amendments to Article 12.

Summary of issues: We have prepared a summary of all the proposals and suggestions
we have received about possible amendments to Article 12. We have made that summary

available to everyone, so that the comments made at the public hearing this morning can be
directed to those possible amendments. When you speak, we do not expect you to give us your
views on everything on the summary. We would like you to tell us what changes you think are
important to the people of the Commonwealth.

Ground rules: There are certain ground rules for this hearing.

1. Anyone who wishes to be heard will address the Committee from the witness table
here next to me. You may approach the witness table and use the microphone only at the
invitation of the Chair. When you have finished, you should leave the witness table and
return to the audience area so that another person may testify.

2. The audience should be respectful of those who are testifving and should remain quiet
while testimony is going on. There will be no cheering or heckling in reaction to a
witness or a witness’s testimony. We have a lot to cover today and we don’t want to
waste time.

3. Each individual will be limited to 10 to 15 minutes. If the Committee asks you
questions after your presentation, the time will not be limited by the 10-minute rule,
however the Chair will determine how long the questioning of any one witness may last.

4. All discussion will be between the Committee and the witmess who is testifying.
There will be no open debating or arguing between individuals.

5. Witnesses will be allowed to testify only once. There will be no copportunity for
rebuttal statements.

6. Witnesses will limit their remarks to Article 12. We are not discussing Article 11 on
public lands or Article 14 on natural resources at this hearing. Those will come later in
the Committee’s work.



Written statements. We realize that there is a lot to say about Article 12 and that many
people have extensive experience that cannot be stated in our 10 to 15 minute limit. So we
welcome written statements. It is important to get the written statements to the Committee
within the next week, however. The Convention has limited time and limited funding, so we are
required to get our work in the Committee done expeditiously. The Committee will formulate its
recommendation for the Convention within the next two weeks. The Convention will vote soon
after that. Our Convention rules prevent last minute changes on the floor, so it is important to
get your ideas to us soon. Written statements should be delivered to us here at the Convention’s
offices.

Transcript: We will have a written transcript of this hearing. Our court reporter, Les
Martin, who is sitting here, will be taking down the statements and the questions and answers.
He has a computerized system, so the transcript will be available promptly for the Committee’s
use at its meeting on Monday and throughout next week. We will extract the proposals from the
transcript and consider them in our meetings. If you would like your written statements to be a
part of the transcript, please submit them by the close of business on June 21, 1995 and we will
publish them with the transcript. If you do not want your written statements to be a part of the
transcript, just indicate that when you send them to us.

Thank you all for coming, and we will start now with the first witness.

con0615b
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o ' THE SENATE
EIGHTH NORTHLRN MARIANAS COMMONWEALTI
LEGISLATURE
FOURTH REGULAR SESSION, 1993
Public Law No. §-32
SENATL BILL NO. 8-124, SCS2, 1ID1, 1ICS)

AN ACT

To enact enforcement provisions for Article XH of the
CNNMI Constitution; to amend 2 CMC, Division 4, Chapter 9,
by adding Section 4917 and 4918: 1o limit anorneys® fees on
real property cases and 1o call for equitable adjustment to
parties adversely affected in land disputes under Article
Xil of the Constitution; to place a statute of limitations on
actions brought pursuant to Article XII; to set forth the
legal requirements and procedures to enforce Article Xll
against corporations; to provide for the severability of
contractual provisions violating Article XIl, 10 repcal
Public Law No. 8-29; and (or other purposes.

Offered by Senator: Paul A. Manglona

DATE November 9, 1992

SENATE ACTION

Referred to: (Z()mr.'nillcc on Resources, Economic Development & Programs
Standing Committee Report No. &-03

rirst Reading: December 9, 1992

Second Reading: August 12, 1993

Acceptance of House Amendments: October 28, 1993

:1OQUSE ACTION

Referred to: Speerd Committer
srecial Committee Report No. 8-7
-:rst Reading: September 23199

Yecond and Final Reading: Octaber 15, 194954

—PDWAR!
SENATE

LMARATTTA

3
LEGISIATIVE SECRITTARY
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To enact enlorcement provisions Tor Article N1 of 2 ONN]

Constituton: to amend 2 CMC, PDivision 4 | Chapter )

adding

Section 4917 and 4918: to limit attorneys' fees on reid properiy
cases and o call for equitable adjustment 1o parties adverseh
alfected in land disputes under Article Xt ol the Constitution:
o place a statute of limitations on actions brought pursuant to
Article X1z to ser forth the legad requirements and procedures

to ¢nforce Article XIT against corporations: 10 proyide

for the

severability of contractual provisions violating Articic X1, 1o

repeal Public [aw No. 8-29; and for other purposcs.

BL 1T ENACTED BY THE NORTHERN MARIANAS COMMONW

[ EGISLATURIE:

Section 1. Findings. The legishature finds that o o

cases have been liled in the last several vears sceking
transactions pursuant 1o Article X ol the CNMI Constitutios:,
these court actions have vet been reduced o judgment.

The legislature lurther finds that these pending
together, have had a cumulative adverse elfect on the CN\
last two 1o three vears.  these actions have led to unce
instability ol land values, and linancial inequities. T'hey
Commonwealth to sulfer an undesirable reputation (o~
uncertin place in which o lease land for investment or

which to grant leaschold mortgagcs.

ALTH

mber of court

nerturn land

Only a few ol

Jltons, taken

onomy in the

Aty ol dle,

¢ ocaused the

aorisky o and
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Fhe legistature linds that the Supreme Court recoanized the
puossibility of these praoblems i ns decisions, but Telt that e could not decide
otherwise under the law ol the Commaonwcealth as it then existed. The
[eaistature notes that the law as it then existed was the law ol the
Restatement of Trusts.

The tegislature finds that the Restatement ol Trusts is a compilation
of the common law, and only- has elfect in the Commonwcalth because of a
Commonwealth statute (7 CMC 3401). The law of trusts in the Commonwealth
is Common law, and so can be madilied. amended. or restricied by legistative
action.  The legislature thercfore finds that clarilicaton and restriction ol
the doctrine of resulting trusts is appropriate.

The legislature further finds that there exists the possibility ol
cexploitation by, or unjust enrichment ol, attorneyvs who represent_parties
in real property cases ;lllcging violation of Article NI of the CNMI
Consutution.  The lLegislature recognizes that contuingenut fees are
|1¢ccssar)' in order to make legal services available o those not othenwvise
able to afford an auvorney; however, the Legislature also Iinds that it has
the power o regulate the legal services industry and 10 insure that
contingent fees should be reasonable.

The legislature further finds that a reasonable statute of limitations
would go tar towards restoring contidence in the tde of lands and properi
in the CNMI laving carcfully rescarched the issue, the Teesshature finds
that a reasonable stawute of limitations is constitutional as lone as there is a
“grace period” before the statute takes effect.

Finally | the Leaislature hiads that i cases where o porson recovers
land under ajudgment according ¢ Apticle \NH ol the N ¢ cnsatution, the

Page 2
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person adversely atfected by such jadament v entitled to recover thaew
mvestment, including money or otiser capiiai pad lor the purchase or
lease ol the I;m.d, for buildings, struciures, or other mmprovements on the
land, and the cost of moncey Tor the time clapsed between the lund
transaction and improvements and the judegment voiding the transaction.
Secuon 2. Amendment. A new Scection 4917 shall be added 1o 2 CNC,

Division 4, Chapter 9, Article 1, and shail read as follows:

"S4917. Auorney's bees.
() Definitions. or purposes of this Section,
1. “Altorney” means an attorney, laws er. personal

representative, or any person who undertakes to represent
another person in any legal proceeding;

2. "Contingent lee” meuans a fee ?:‘;x.\‘c_d on, or
calculated '.u‘cnrding to, the value of ownership of read
property, which real property is the subject ol a legal
proceeding; or. a lee that is a percentage of the value of
ownership of ail or any part of the real property which is the
subject ol such procceding, regardiess of how ihe vatue ol the
property mavy be calculated: or, a fee based on. or caleulated
according 1o, the value of any settdement or award that may be
made in a degal procecding concerned with real propertuy.
"Contingent fec™ Tor purposes of this section, anpites only o
fees based on the vatue of real property or of scttdements or
awards in legad proceedings concerned with real property,

and does not apply to contingent lees in LOrL cases:

3. y
e
| [S3 L G |
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A “legal proceeding” means an acton at law,
Lawsuit, court hearing, arbitration. adnumistrative hearing
before o covernment agency. or simiiar proceeding to
determine legal rights and interests, which proceeding has
not been reduced 10 final judgment as of the cifective date ol
this Scouon.,

4. "Real Property™ means real property oroany
interest in real property ., including, but not himited to, a lease,
sublease. mortgage, life estate, undivided interest, or
remainder interest.

{b) I an attorney charges o contingent fee or fees. related
N

to any tegal proceeding or transaction arising under Article X1 ol

the Commonwcealth Constitution that deals with or concerns real

properiy, the contingent 1’c.e or lees shall not exceod the himit on
attorney’'s fees set forth in paragraph (d) of this scctsn 4917, in any

transaction ol attornev-client relationship falling within  the

jurisdiction of any courtin the CNML

(c) Any attorney who knowingly and wiliciy violates this
scction shall upon convicton be imprisoned nt more than si
months and fined not more than S10,000. he Court ay require the
attorney 1o return all fees collected in excess o the amount
permissibic. Nothing in this secton shall prevent ~¢ Court or the
Bar Associuion from suspending, disbarring, or tiong other such

disciplinany action against the attorney.

iaee 4
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() A contingent fee i oa casce ansing under Arutcle Nil ool
the Commonucalth Consutation imvolving real property many never
i any case exceed the lesser of:
i 20% ol the tair market value of the real
properiy; or
2 20% of the amount actually reccived by the
chient for the property in whatever transaction, legal
proceeding, or settlement the attorney represented him in: or
S the amount of tme in hours spent by the
attorney on the case, multiplied by Seven tlundred Dollars
(S700) per hour.”
Section 3. Amendment. A new Section 4918 shall be added 10 2 CMC,
Division 4, Chapter 9, Article 1, and §ha]l rcad as lollows:

"S4918. I'quitable Adjustment.

(a) In the event that a Court with jurisdiction within
the NMIE determines that a real property transaction is in
violation of Article XH of the Constitution ¢! the CNM) and
such transaction is rendered void ab intuo, chen the Court
shail award an cquitable adjustment o any rerson, direcths
and adversely affected by the judement, who Sses paossession
of or loses any mterest in real property as o direct result of
the judgment.

The cquitable adjustment shall take e form ol a
judgment for money against the party o1 pasires who have
preavailed in the acuon, and shall be incorperated into the
Court's fimal judemcent or order.

Iaue >
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{h) In determining the amaount ! the cqutable

adjustment. the Court shadl wke into account the tollowine:

t1) The (air market value of the read property
interest in question, not including improy ements made
subscquent o the transaction that is vaoided by the
court;

(2 The actual cost, in money and other capital
actually spent tincluding o reasonable assessment for
unpaid labor invested in the properiy) ol all
improvements made to the real property in question
subsequent to the transaction that is voided: including,
but not limited to, buildings and other structures,
landscaping, permit  and _development  fees.
inlrastructure, grading, and clearing; plux

(3)  The cost of money for &Il expenditures
under paragraph (2) of this subsccuiion which shall be
set at a rate of five per centum {(3%) »er yvaar ol the
amount of the expenditure, compoundad annually from
the date such expenditures were made.

{c The Court shall make such provisions lor

‘o

assuring recovery as it deems lawlull just and cquitable,
which mayv include (but not be timted o1 piacig a lien on
the property in question i favor ol the pervon adverseh
afected by the judgment, garnishing or assiciime adl mcome
from the properiy o pay the cquitable adiesument, giving
henceticial possession ol the property 1o the person adversely

age 6
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altccred Ter some period of ame. or any such odher means as
the Court muay comsider lawiul, cquitable, appropriate. and
cifective 0 accomplishing the twin goals ol returning fee
stimple ownership o the prevailing party and  assuring
reimbursement to the party adversely affected.

(d) The Court may not deny recovery under this
Scction unless the parly prevailing in the action shows b
clear and convincing evidence that the person adyersehy
affecied committed actual and deliberate fraud i acquiring
the land and that such (raud was against the party prevaling
in the action

{e) Retroactivity, lhis Scctien shall have

retreactive effect upon all cases brought pursuant to Article
XI1 Tor the voiding of a read property transaction, exeepting
those cases which have been reduced to final tudgment before
the cffective date of this Section.

(N Severability.  If any subsecuon of this secuon
should be declared invalid by a court of competent
jurisdiction, the remainder of this sectios shall noe be

affected thereby

Section 4. Amendment. A\ new Article 2 is hereby aaded 1o Chaprer )

ol Division 4 ol Fide 2 of the Caommaonacalth Code, to be read oo~ tolloaws:

~
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"Arucle 20 Provisions relating to lee simple onwnership ol

read properny
"SH921 Deliniuons.

(al Purchase Money  Resulting  lTeoust: Where o

transfer of property is made to one person, and the purchase

price is paid by another. a purchase money resulting trust

{hereatter referred to simply as o resulting wrust) s that trust

which is said to aris¢ in lavor ol the person by whom the

purchase price is pad.

"§4922. Where a trunsler of an interest i real properu
is made o anc person and the purchase price is paid by amother who
is not gualificd under the Constitution or laws ¢f the Northern
Mariana Islands to acquire that interest, a resuliing trust does not
arise in favor of the person by whom the purchase rrice s paid.

"§4923. Retroactivityv.  This Article shail hiave retroactive
effect upon all cases brought pursuant to Article XH ror the voiding
of a real property transaction, excepting those cases which have
been reduced to final judgment belore the effective dute ot this
Arucle.”

Section 3. Amendment. A new Arucle ais hereby addod o Chapier 9

of Division 4 of Title 2 ol the Commonw ealth Code, 1o be road -~ tobloaws:

“Article AL Stitute of Limitauons for acrons brouehi

pursuant (o Article XM ol the Commonwealth Consuiat

"S4931. Liniwrtion on Article X Acuons.
(a) Notwithstanding any other provicion ol law, na

action for the recoveny of real property, oF of any interest in

I"age 8
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real property, bhrought pursuant to Arucle NI ol the
Constitution ol the Commonwealth of the Northern Marianas
Istands, shall be allowed or maintained, uniess 1t appears tha
the plantlf, or his ancestor, grantor, or other predecessor in
title, was scized or possessed ol the property, or of the interest
in property which lie seeks 1o reclaim, within six vaars before
the commencement of Lhe action.

{h)  Ixcept for an extension of time by fraudulent
conceadment as set forth at 7 CMC Scecuon 2309 the ume
prescribed in this Secuon for bringing an action is absolute
and applics nowvithstanding  any disabiiity, - or lack of
knowledge on the part of the plaintiff or any other person, or
absence from the Cemmonwealth of the Nerthern Marianas
Islands of thc pln.imil‘l', or of anv other person, and
notwithstanding any other provisions of law . including any
provision lor tolling a statute of limitation: excepting that, for
six: months after the passage of this Act the ume hmit
prescribed in this Scecuon shall be subice. w00 the "grace
period” excepuon audined in Scotion 49320 beleos,

(<) Nathing in this Article shadl oxted the ume lor
bringing un acuon, or revive any right of oon or interest
i real preperty that would  otherwise ¢ enpired  or
uncnlorccable.

(d) the provisions ol this Artucle ~hall apply o
cvery action that may be brought pursuant o Article NH ol
the Commonwealth Constitution for the recove sy of Land or ol

Page v
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an interest in land. wharher the cause of action acerued
betore or after the effeaiv e dae ol this Act excepung onfy:
1) actions brought within the “erace period”
set forth in Section 4931, below: and
ii) actions brought by the government ol the
CNMI. The CNME government shall nov be allected by
this statute of limitations.

"§4932. Application o [xisting_Causes ot Action: Grace

Period.

Notwithstanding any other provision ol this Arucle, an action
brought pursuant to Articie Xt of the Commonwecalth Constitution
for the recovery of land or of an interest in land may be mainuined
if

() 1t is noi barred by any apphoanle period or
statute ol hmitations existing immediateiy prior (o the
effective dare of this Act, and

(b) it is commenced within six (00 sionths ol the
cllfective date ol this Act”

Section 6. Conforming Amendment. 7 CMC, Division . Scotion 2509 is

hereby amended as follows:

"§2509. [xtension of Time by Fraudulent Conceadment. I any
person who is hable to any action shall fraudulerty conceal the
causc of action Irom the knowledge of the person cntiticd to bring i,
the actton may be commenced at any tine within “i5e time hmats

within this Chapter, and within Chapter 9, Division <+ jitde 2 ol this

Code, after the persen who is enttded o brine ¢ same shall

Iee
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discover or shall have had reasonable opportunity o discovery tha
he has such cause of action. and not altenvards.”

Section 7. Amendment A\ new Article 4 s hereby added to Chapeer ©)

ol Division 4 ol Tide 2 of the Commonwealth Code. to be read as follows:

"Article 4. Disreeard o Corporate bntity.

"S4941.  Fkindings. The legislature finds that under the
provisions ol Section O ol Article Xil of the Constitution of the
Northern Mariana Islands the Legislawure is specifically authorized
to enact enlorcement laws and procedures relating to permanent
and long-term interests in real property of corporations.  the
Legislature finds that many real estate transactions involving
corporations were consummated prior to the amendment of Article
X1l of the Constitution in 1983 when corporations not wholly: owned
by persons ol Northern M;;ri;m;ls descent were eligible 1o acquire
permanent and long-term  interests in real property. {he
legislature linds that numerous corporations acquiring such
interests in real property subscquently sold or leased the property 1o
bona lide purchasers or lessees Tor value. The legisiature finds that
such bona lide purchasers and lessees for value relied upon the
apparent ability of the corporations to hold and conves valid tde or
other interest in real property, and linds that such relianee was
rcasonahle in that the corporations appeared o meet  the
requirements for chigibility to own and convey permanent and long-
term interests, and other interest. as those requirements were set
forth m Article X, and finds that reasonable iy esugation would
not hay e suggeested othenvise.

Page bt
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IMe Legishatere hinds that bona fide purchasers and lesscees ol
real property (rom these corporations, or therr successors in
interest, lace loss of their properiy as a result of legad proceedings
commenced pursuant to Article XH by grantors 1o the corporations.
The lLegislature finds that grantors assert that the corporate entty
status of the corporations should be disregarded -in order to divest
current owners or lessees of their real properuy interests. The
Legislature tinds that it is in the public interest of  the
Commonwealth ol the Northern Mariana Islands 1o exercise its
constitutional authority o enact enforcement lans and procedures
pertaining o proceedings under Article Xt

"§4942.  Purpose. . The purpose of this article is to set lorth
the legal requirements and procedures applicable to any proceeding
in law or cquity to cnl’or.cc the provisions ol Articie XII ol the
Constitution of the Northern Mariana Islands acaunst corporations
acquiring permanent and long-term interests in real property in

the Commonwealth.

"§4943. Requirements.  Any such proceeding purswant 1o this
section must comply with, and is subject o, the lollowing
requirements:

tar  Any corporation shuall be considerced chidible to
acquire permanent and long-term interests in real property
in the Commonwealth if 10 met or mects the applicable lour
criteria set forth m Section 3 ol Article X1 of the Conctitution
of the Northern Mariana iskends at such times as it acquired

or acquires such interest.  In conformity with Section 5 of

Page 12
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Article N, bencticial title shall not be severed trom legal
titic, and record proot of stock onwnership and pereentage ol
dircctors ol Northern Marianas descent shall be conclusive as
to which persons are directors or sharcholdors.

(b) Clecur and convincing proot shall be required to
disregard the corporate entity stius ol o corporation lor
purposes ol divesting current owners or lesscees of their
interests in real property. The court may impose sanctions on
any party or counsel bringing a proceeding on the bhasis of
proof which could not have been reasonably believed o be
clear and convincing.

(¢} In any proceeding 1o invalidate the ude or interest
of any transferece of real properiy {rom a corporation
pursuant 1o Article ‘XII of the Constitution. evidence of the
conduct of the corporation or any persons associdted with i
which conduct occurred after the wransfer of the properiy
interest from the corporation to any other person, may not be
admitted or in any way considered [or the purpose of
establishing that the corporate entity should be disregarded.

{d) tThe prevailing party, whether plaintifl or
detendant, in any action pursuant o Ariccle XH o ol the
Censtutuuon in which an atempt s made 1o have the court
disregard the corporate entty status of o corpaoration shall be

cnzitled o an award of reasonable attornes s fees

Page |5
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{¢) the provisions ol this article shall apply 1o all real
properiy transactions involving corporations herctolore or
herecalter entered into, ;mn_i shall govern in all procecedings in
which a linal judgment. not subject o Turdher appeal, has not
heen entered prior to the elfectis ¢ date of this et

Section 8. Amendment. A new Article 3 s hereby added to Chapter 9
of Division 4 of Titde 2 of the Commonwealth Code, to be read as follows:

"Artcle 3. Severabilityv: ol Contractuad 'rovisions Violating

"§49351. legishdive Declaration and Purpose.  The

Legislature declares as public policy that:

(2) Real propertyv is a basic resource ol the
people of the Commonwealth of the Northern Mariana
Islands. The purposes ol the restrictions of the
ownership of rcal property in the Commonwealth
which are contained in Article X1 of the Constitution of
the Northern Mariana Istands, as those nurposes are set
forth in the Covenant 1o Establish a Commonwealth of
the Northern Mariana Islands in Politcal Uinion with
the United States of America, are o pratect the people
of the Commonwcalth against ozphoatation and 1o
promote  their cconomic advancement and  scell-
sufficiency. The Legislature Tinds thar these purposces
should be achieved by the feast resiricuv e meuans
possible, so as to disrupt the cconemic expectations ol
the parties o agreements relating o real property in

nge 14
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the Commonucalth to the least extent consistent with
the purposes ot Article N\ the teaslature further
linds that the punishment of persons who seck ta enter
into agreements to anvoid the forfeiture provisions of
Article Nl is not once of the stated purposes of Article
NI

(by It is the purpose of the lLegislature in
enacting this article to further public policy by
providing for the enforcement of agreements relating
to Commonwecalth real property, except to the extent
necessary to further the stated purposes of Article X1,
and specificaily 1o provide lor the enforcement ol all
provisions of such agrecements which do not violate
Article X1I. ‘

"§4932. Severability of Contractual Provisions Violating

Article X1] of the Constitution.

{a) I a court determines that any provision of
an agreement would, il enforced, resuit in acquisition
of a permanent or long-term interest in real property
by a person not of Northern NMarianas descent, the
court shall ¢nforce anv or all of the remaining
provisions of the agreement if it can be enforeed
without unjust enrichment or prejudice o cither paria
to the agreement, regardiess of whoethier the puarty
seeking enlorcement ol the agreeanment engaved in
serious misconduct aor acted in cood sath within the

Page 15
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meaning ol scecuon 183 or scetion 184 o the
estatement (Second) of Contracts.

. {b) Il the parties o the agreement hane
provided in the agreement that its provisions are o be
considered severable in the cevent any provision is
determined o be void, it shall be conclusively presumed
for purposes of this article that any provision which is
not so void can be enlorced without unjustiv enriching
or prejudicing cither party, and any such provision
shall be enforced.

(¢) the provisions ol this scciion shall apply 1o
all real property transactions herctofore or herealter
.omade, and shall govern in all procecdings in which a.
final judament, not subject to further appeal. has not
been entered prior o the effective date of this Acu”
Section 9. Repcaler. Public Law No. 8-29 is hereby repealed in its
entirety,
Secuon 10. Severability. If any Secuon or sub-scction of this Act
should be declared invalid by a court of competent jurisdiction, the

remainder of this Act shall not be affected thercby.

Pace 16
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section 1. Hfective e, This Act shadl take ceffect upon s

approval by the Governor or upon its becoming law without such approval.

CERTIFIED BY: ATTESTED TO BY:
<
7 JUAN'S. DEMAPAN EDWARD U. NARATTIA
PRESIDENT OF THE SENATE SENATE LEGISLATIVE SFCRETARY

__ this 27-4’@' davof __ K7 - 1993,

/W”Q—o

IONWEALTH OF THE NORTHERN MARIANA ISTANDS
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EIGHTH NORTHERN MARIANAS COMMONWEALTH
LEGISLATURE

House of Representatives

Special Committee on Senate Bill No. 8-124

SPECIAL COMMITTEE REPORT NO. 8-7
October 8, 1993

MINORITY REPORT

Senate Bill 8-124, S.C.S.2, H.D.1, H.C.1

Although | concur with the Senate and the House Committee majority that
enacting enforcement guidelines and procedures for the implementation of Article
Xl of the Commonwealth Constitution is necessary in order to restore economic
confidence in the Commonwealth, | have certain reservations regarding the bill
which prevent me from concurring with the majority's report. | therefore submit
this minority report in accordance with Section 8(b) of House Rule XIi.
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One of my concerns is that the bill fails to address the very common
seenario of the "strawman" typé tra'nsac‘fi'ofr{r where money is furnished-by a
person ineligible to hold land and purchased by an eligible person who then hoids
legal title and the reversionary interest after the lease expires. This type of
transaction was held by the Supreme Court of the Northern Mariana Islands to
violaie Article Xll. (See, e.q., Aldan-Pierce v. Mafnas, and Ferreira v. Borja.)
Although the application of the legal theory of "resulting trusts" in such cases has
now been overturned by the 9th Circuit Court of Appeals, (Section 4 of Senate
Bill 8-124 accomplishes the same purpose), there is nothing to prevent the Court
from arriving at the same resuit by different means. Whether or not such
transactions aught to be protected by legislation is open to debate. My concern
is that the Committee has failed to address the issue.

A further concern is what appears to me the unequal "equities" of the
"Equitable Adjustment” (Section 3) of the bill. Why should a developer, if he has
already recovered his investment and reaped profits in addition, be compensated
for the value of his improvements by the original landowner, if an Articie Xl claim
is decided in favor of the landowner? Is such a policy in keeping with the spirit
and intent of Article X117 Does this policy protect indigenous control of land?

I am further troubled by the "Severability of Contractual Provisions
Violating Article XII" (Section 8) of the bill. If constitutional, such a provision
would be a quick and easy fix to innumerable outstanding leases of
Commonwealth land which contain terms which may violate Article Xll. The most
common of these are "change of law”, "buy-back"”, "right of first refusal”, "options
to extend", and "irrevocable power of atiorney” provisions. However in the light
of the Court's decision in Wabol v. Villacrucis, which has been upheld by the 9th
Circuit Court of Appeals, a transaction which violates Article XlI, in any of its
terms, is void ab initio. However, equitable or practical it may appear to sever the
offending portion of a contract and let the rest stand, | believe such a solution
may fly in the face of the clear mandate of Section 6 of Article Xil.

r
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| offer a floor amendment to the bill in two particulars:

1. to deny equitable adjustment (restitution) to a party who “purposefully
and deliberately sought to evade Article XI1."

2. to delete a provision prohibiting the Court from looking into the conduct
of the party seeking relief when considering severing a portion of an agreement.

Both of these amendments seek to ensure that considerations of equity
and fairness are retained even while prescribing guidelines for legal procedures
of claims involving Article Xl of the Commonwealth Constitution.

Regardiess of my various misgivings, | support Senate Bill 8-124, 5.C.5.2,
H.D.1, H.C.1, with amendments which are attached hereto and are offered as a
floor amendment to the bill. | therefore urge the members of the House of
Representatives to pass the bill as recommended by the Committee together with
the floor amendment.

Respectfully submitted,

Rep. Herman T. Guerrero
Minonty Mernber

Attachment
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Page 4
Attachment "A"
Floor imendment
on
Senate Bill 8-124, S.C.$.2, H.D.1, H.C.1
TO BE AMENDED AS FOLLOWS:

1.

At Page 6, lines 18-22 are amended to read as follows:

"(d) The Court may not deny recovery under this Section
unless the party prevailing in the action shows by clear and
convincing evidence that the person adversely affected either
committed actual and deliberate fraud in acquiring the land and that
such fraud was against the party prevailing in the action or
purposefully and deliberately sought to evade Article Xlil of the
Commonwealth Constitution."

At Page 15, beginning line 15 through line 18, delete the rest of the
paragraph beginning with the word "regardless" to read as follows:

"If a court determines that any provision of an agreement
would, if enforced, result in acquisition of a permanent or long-term
interest in real property by a person not of Northern Marianas
descent, the court shall enforce any or all of the remaining
provisions of the agreement if it can be enforced without unjust
enrichment or prejudice to either party to the agreement.+egardiess
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