Third Constitutional Convention

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

Saipan, MP 96950

NOTICE OF
PUBLIC HEARING

NOTICE DATE: June 13, 1995 CONTACT: _Frank Rosario
Tel: 335-0843 Cof- S0/
Fax: 2—35—-984232;)-0795

The Committee on Land and Personal Rights of the Third Northern Marianas Constitutional
Convention will conduct an initial Public Hearing on Friday. June 16. 1995, at 9:00 a.m., at the
House Chamber, Capitol Hill, Saipan. The purpose of the public hearing is to hear and receive
testimony on Proposed Amendments to Article XII of the CNMI Coanstitution.

The Public Hearing will be open to the general public. Persons wishing to tesufyv are urged to inform
the Committee and to subrnit written testimony to Chairman Jose R. Lifoitor, ofhice of the Third
Constitutional Convention, Legislative Bureau, Capitol Hill, at least 24 hours prior to the scheduled
heanng date. In accordance with Rule 30 of the Third Constitutional Convention's Rules of Procedure,
no person shall be denied the opportunity to testify for lack of a written statement.

The Committee may schedule additional hearings on Saipan on this subiect. The Commitice will
schedule hearings on Tinian and Rota on dates to be announced.
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PUBLIC HEARING: INTRODUCTORY STATEMENT OF THE CHAIR

The Committee on Land and Personal Rights of the Third Northern Marianas
Constitutional Convention hereby opens its public hearing on Article 12, dealing with alienation
of land in the Commonwealth.

Initial hearing: This is an initial hearing on Article 12. We may have other hearings. The -
Commiittee has not yet discussed Article 12 in its meetings. We thought it was impartant to have -—<ge=s.
publicmputbefore we bégan our discussions so that we can take into account everyone’s views
when we consider possible amendments to Article 12.

Summary of issues: We have prepared a summary of all the proposals and suggestions
we have received about possible amendments to Article 12. We have made that summary
available to everyone, so that the comments made at the public hearing this morning can be
directed to those possible amendments. When you speak, we do not expect you to give us your
views on everything on the summary. We would like you to tell us what changes you think are
important to the people of the Commonwealth.

Ground rules: There are certain ground rules for this hearing.

1. Anyone who wishes to be heard will address the Committee from the witness table
here next to me. You may approach the witness table and use the microphone only at the
invitation of the Chair. When vou have finished, you should leave the witness table and
return to the audience area so that another person may testify.

2. The audience should be respectful of those who are testifving and should remain quiet
while testimony is going on. There will be no cheering or heckling in reaction to a
witness or a witness’s testimony. We have a lot to cover today and we don’t want to
waste time.

3. Each individual will be limited to 10 to 15 minutes. If the Committee asks you
questions after your presentation, the time will not be limited by the 10-minute rule,
however the Chair will determine how long the questioning of any one witness may last.

4. All discussion will be between the Committee and the witness who is testifving.
There will be no open debating or arguing between individuals.

5. Witnesses will be allowed to testify only once. There will be no oopportunity for
rebuttal statements.

6. Witnesses will limit their remarks to Article 12. We are not discussing Article 11 on
public lands or Article 14 on natural resources at this hearing. Those will come later in
the Committee’s work.



Written statements. We realize that there is a lot to say about Article 12 and that many
people have extensive experience that cannot be stated in our 10 to 15 minute limit. So we
welcome written statements. It is important to get the written statements to the Committee
within the next week, however. The Convention has limited time and limited funding, so we are
required to get our work in the Committee done expeditiously. The Committee will formulate its
recommendation for the Convention within the next two weeks. The Convention will vote soon
after that. Our Convention rules prevent last minute changes on the floor. so it is important to
get your ideas to us soon. Written statements should be delivered to us here at the Convention’s

— .offices.

- ——

Transcript: We will have a written transcript of this hearing. Our court reporter, Les
Martin, who is sitting here, will be taking down the statements and the questions and answers.
He has a computerized system, so the transcript will be available promptly for the Committee’s
use at its meeting on Monday and throughout next week. We will extract the proposals from the
transcript and consider them in our meetings. If you would like your written statements to be a
part of the transcript, please submit them by the close of business on June 21, 1995 and we will
publish them with the transcript. If you do not want your written statements to be a part of the
transcript, just indicate that when you send them to us.

Thank you all for coming, and we will start now with the first witness.

con0615b
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Testimony on Land Ownership in the CNMI
By: David M. Sablan

June 16, 1995

Chairman Lifoifoi and members of the Committee, I wish to thank you for the opportunity to
appear before you to express my views on land matters here in the CNMI. I hope that my
testimony would give you and your committee members some "food for thought" as you
deliberate on Article XII of our Constitution.

The people of the CNMI have acquired land through various means. Some of us own land
through- (a) Homestead Programs;

(b) ownership of land handed down from our parents;

(c) purchase of land; and

(d) Land Exchange Programs

Based on these categories we can determine which categories should have certain restrictive
measures and which should not be regulated. 1 believe that land ownership through the
Homestead programs should not be sold or change ownership for at least 10 years from date of
acquisition. In other words, land acquired through Homestead Programs should remain in the
name of the homesteader for a period of say, ten years.

The remaining categories should not be regulated by the government and the owner should have

total control and discretion over his or her land. Article XII of our Constitution has caused

many of us severe hardship. Article XII underminds the integrity.of the.land owners. The land ... _.._ .
owner is perfectly capably in deciding for himself what he wants to do with his land. The . .
people of the CNMI are matured and are intellegent people and have full understanding of the

value of land. Why should the government continue to be paternalistic toward us.

Mr. Chairman, no one can force me to sell my land if I don’t want to sell it. Conversely,
no one can tell me not to sell my property if I don’t want to sell it. I know what is best for me
and my family. I don’t need the government to tell me to sell, or not sell my land. I firmly
believe that many of us in the CNMI consider Article XII is a noble thought, but it is not
working. Just look at the number of land transactions. Look at the number of "For Lease for
55 Years" signs. Most of our people who sell land are those who are land rich and want to
improve their life style by selling land they feel they don’t need. In some cases, land transactions
tends to circumscribe provisions of our Constitution.

I hope that your committee will objectively do you work and delete the restrictive covenant in
our constitution which I feel it is stale and discriminatory.

Respectfully Submitted,



MIiTCHELL

BIG SPENDER

Donald Trump (photographed -

in New York on March 1, 1995) says
he acquired 50 percent of

the Empire State Building without
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Empire State Building, Here! -
he is in Tokyo on August 15, 19905. 2
just before being sentenced to
three years in prison fornegligency
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ucked benind rust-
ed wrought-iron
gates an hour west
of downtown To-
kyo, the Hachioji
Medical Prison has
the listless air of
a forgotten nursing
home. High con-
crete walls encir-
cle its two wings,
where the 260 pa-
tients, those 100
sick or unstable for
Japanese prison
cells, lie in six-
bed wards behind
barred windows.
Between sips of
green tea in his
cramped upstairs office, the second-
in-command, Yasuo Uek, chatters on
with pride about his aging facility, which
has two operating rooms, an inten-
sive-care unit, and now a CAT scanner
too. Many of his patients are demented,
crippled, or senile, and not one has ever
g : escaped. “These pa-
tients are fragile and
stay in bed,” he
beams. “They would
have to be very am-
bitious to climb the
high wall and get
out of here.”

Inside the brown

and guards in neon-
blue uniforms scur-
ry through a sliding
barred door to at-
tend to the patients
beyond. Back there
somewhere lies Hi-
deki Yokoi, the 8l-year-old Jap-
anese billionaire who appears to
be the true owner of the Empire
State Building. One of the most
reviled financiers of postwar
Japan, Yokoi is finishing the first
year of a three-year sentence on
charges that he repeatedly ignored
warnings to install and upgrade
fire equipment at his famed Ho-
tel New Japan—a cost-cutting
move that proved disastrous one
cold night in February 1982, when

tiled lobby, orderlies

the hotel’s top two floors burst into
flame, killing 33 guests, mostly for-
eign tourists, in Tokyo’s worst fire since
the Second World War. The tragedy,
and Yokoi's very un-Japanese refusal
to take responsibility for it, so dom-
nates his image in Tokyo that few have
focused on his less publicized activi-
ties, including rumors of dealings
with Japanese organized crime, the ya-
kuza. Even fewer remember the eve-
ning in 1958 when Yokoi narrowly
survived a yakuza assassination at-
tempt.

If you didn’t know an unsavory char-
acter like Yokoi had managed to buy
one of America’s most famous land-
marks, well, neither did its previous
owner Prudential Insurance, which re-
jected Yokoi's $40 million offer to
buy it in 1991. Vanity Fair has un-
covered evidence that suggests that,
by operating secretly through an Amer-
ican shell company, Yokoi in effect
stole the Empire State Building. But
that’s just where this bizarre story be-
gins. In a little-noticed lawsuit filed
in Manhattan last fall, Yokoi i1s now
suing his illegitimate daughter Kiiko
and her French husband, Jean-Paul
Renoir, charging they stole the Em-
pire State Building from him, appar-
ently by leaving his name off a set of
ownership papers. And then, whether
Kiiko and her husband had the legal
authority or not, they handed over a
sizable interest in the building to none
other than Donald Trump.

Strange bedfellows they may be,
but Trump and the battling Yokois
stand at the center of a nasty four-
way struggle now raging for control
of the world’s most famous skyscraper.
Even as they exchange blows with her
father, Kitko and Trump have de-
clared war on no less a foe than
Trump’s arch-enemy, Leona Helms-
ley, the legendary Queen of Mean,
another recovering 80s figure just
now retaking contro! of her family’s
real-estate empire after release from a
Connecticut federal prison. Why
Leona? Because while Trump and the
Yokois own the Empire State Build-
ing, the Helmsleys have a lease on
the landmark building that runs through
2076, and what meager rent they pay
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to the owners dwindles further in the
years to come. Unless Trump is able
to break the Helmsleys’ lease, he and
Kiiko stand to make less money than
if they had put their money in a sav-
ings account.

In essence, Trump is acting as a high-
class leg breaker, a task he has taken
to with characteristic enthusiasm.
Backed by battalions of lawyers, pri-
vate detectives, and building inspec-
tors, he first sued the Helmsleys in
February, arguing that Leona’s part-
ners had broken dozens of different
conditions of their lease, including
numerous safety rules. At the same
time, Trump resorted to guerrilla tac-
tics by providing support to a group
of angry Empire State Building ten-
ants, whose lunchtime protests of what
they call substandard conditions in
the building have grabbed consider-
able attention in the New York press.
On one recent morning Helmsley se-
curity guards nearly came to blows with
a local TV crew sent to cover a side-
walk demonstration.

“This building is falling apart,” com-
plains Suzy Smith, a secretary on the
56th floor, who spearheads the ten-
ants’ effort with the quiet assistance
of Trump, who provided the printer
she uses to crank out press releases.
“We have rats everywhere, they're
roaming around. We have homeless
people roaming our hallways. We
opened the door one morning and there
were two men urinating on the wall.
There was this big puddle. We had a
woman mugged in the building the oth-
er day—at nine A.M.! We could hear
her screams!”

This, of course, is music to Trump’s
ears. As he sits in his sun-splashed
Fifth Avenue office one morning, there
is no mistaking Trump’s zeal for the
brewing battle with Leona, with whom
he has wrangled off and on for wo
decades. “This building is the worst
piece of shit you've ever seen in your
life,” he says in mock horror. “It’s
become an embarrassment to the city
of New York.” And he’s just warm-
ing up. During our talks, Trump de-
scribes the Empire State Building
variously as “a dungeon,” “Stalag
17,7 and “a shithouse.” while observ-

A BUILDING WITH A PAST
Counterclockwise from top left:

a classic Lewis Hine image of a member of
the derrick crew during construction

of the Empire State Building; the ribbon-
cutting ceremony in 1931, with former
New York governor Alfred E. Smith and his
wife at left; King Kong takes to the

tower in a last, desperate effort to escape in
the classic 1933 movie; the hole in the

78th and 79th floors caused by the crash

of a B-25 bomber into the building in

1945, which killed 14 people; Frank Sinatra
and Betty Garrett falling in love on the
observation deck in On the Town (1949);
tourists taking in the view in 1947.

ing that “the tenants
down there are liv-
ing in hell.”

Much of this, of
course, is Trump’s
patented brand of
hyperbole. While age
and the rigors of
Manhattan have tak-
en their toll, the Em-
pire State Building
is by no means fall-
ing apart. Built at
the depth of the De-
pression to be the
world’s tallest build-
ing—a distinction it
held until 1970—the
grande dame of New
York skyscrapers remains a powerful
symbol of the city. The sleek gray
fagade with its graceful setbacks and
missile-like tower soars 102 stories
to 1,250 feet and still dominates mid-
town. Windows leak and maintenance
crews aren’t setting any speed rec-
ords, but legions of schoolchildren
still throng the gleaming marble lob-
by most mornings on their way to
the 86th-floor observation deck.
Helmsley executives contest Trump’s
allegations and flatly deny all sto-
ries of vermin and homeless people.
To make sure the building survives
the next eight decades, the Helms-
leys have embarked on a $60 mil-
lion renovation project, which has
been under way since 1990.

Still, the Helmsleys aren’t taking
Trump lightly. Leona, who has no day-
to-day responsibilities at the build-
ing, and her husband, Harry, who's
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belicved to be suffering from Alz-
heimer’s disease, are leaving the fight
to their longtime partner Peter Malkin,
an erudite 6l-year-old Harvard man
whose knotty-pine office on 42nd
Street affords a stunning view of the
Empire State Building, eight blocks
south. Malkin has brought in high-
powered attorney Arthur Liman to
take aim at what both sides know is
Trump’s Achilles’ heel, his partner-
ship with the bickering Yokoi family.
“Our position is that he doesn’t own
[the building], because the people
who sold it to him stole it,” Malkin
snaps. “He’s dealing in stolen prop-
erty.”

Sensing its vulnerability, Trump’s
camp is doing everything it can to
straighten out the Yokois—but so far
with little luck. “To have the Empire
State Building in the hands of war-
ring Japanese families is absurd.” fumes

[ P I T g

Richard Fischbein, Trump’s lead at-
torney. “What they have inadvertent-
ly done is put themselves into a position 1
vt A of fighting over the most recognizable b
=g landmark of New York City. You i
' can’t do that to the Empire State Build- .
o ing, to New York. And when vou mix
B el in Trump, and you mix in Helmsley, o
y _=- they’re plaving in a game they don’t &
i even understand.” e
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it = the dark. No one involved in the d
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prison, and | know funny things can al.
happen, mentally, when you're put in the
the can.” Even Henry Bubel. the | tio:
New York lawyer representing Yokoi’s l| tio:
daughter Kiiko, is at a loss to ex- ' sel:
plain the case. He says the elderly é ' hin-
Yokoi is in fact a beneficiary of the lair
family trust that owns the skyscraper. g EIG
and says the lawsuit is a “terrible 3
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“If these people were Aﬁaeﬁcans:,”
sighs Bubel, “Judith Krantz would be
writing a novel about them.”

very time a prime piece of
American real estate gets
snatched up by a Tokyo-based
firm, it is always the same. In
newspapers, on talk shows, at
cocktail parties, it’s “the Jap-
anese” who bought it. “The
Japanese” bought Rockefeller
Center. “The Japanese” bought
Pebble Beach. “The Japanese”
bought the Columbia and MCA/
Universal movie studios. Well, “the Jap-
anese” didn’t buy the Empire State Build-
ing. Hideki Yokoi and his oddball
family did.

To fathom Yokoi’s notoriety in Ja-
pan, just visit the building that serves
as his unsightly legacy. The once ele-
gant Hotel New Japan, a jewel of
Tokyo’s reconstruction efforts after the
Second World War, now sprawls eeri-
ly abandoned on one of downtown’s
busiest streets. Untouched since the
night its top two floors burned 13 years
ago, the building still bears scorch
marks on its grimy white brick fagade;
windows on the upper floors remain
covered by worn brown boards. A
tattered, sepia-toned canopy, flanked
by piles of wreckage and shattered win-
dows, hangs behind barbed wire in
the parking lot below. My guide shud-
ders at the memories the old hotel
conjurs. “It was all televised,” she
murmurs. “We could see people falling,
and calling for help, and we couldn’t
do anything.”

Yokoi bought the hotel from a for-
mer Japanese foreign minister in 1979,
in what the Tokyo press interpreted as
a last-gasp attempt at respectability. But
the fire, followed by Yokoi’s convic-
tion on negligence charges—not to men-
tion the hardball tactics he used to forge
settlements with survivors—enshrined
him as one of the country’s true vil-
lains. YOKOI: A MAN HATED FOR
EIGHTY YEARS, blared one headline.

“He is not the kind of guy we know
how to deal with in Japanese business,”
says Yasuo Hariki, a Tokyo business
editor who has known Yokoi for near-
ly 40 years. “He’s very anti-tradition-
al. You know, there’s never been a

company pmndent jaﬂ beforqr
this. His family, everyone, believed he
would get probation. But because of
his bad reputation, the Judges went very
tough on him.” E -

In person there’s little demomc about
Yokoi. A small man, about five feet
five inches, with black hair slicked back
and parted down the middle, he is a
natty dresser known for his trade-
mark bow ties—clip-ons, says Hariki.
Yet even before the fire, Yokoi was
everything the Japanese hate: a wolver-
ineike renegade with no regard for
custom, a bully who profits from in-
timidation, a tax cheat (fined in 1986
and 1987), a philanderer (four known
mistresses and counting), and a debtor
who always seemed to be at war with
his lenders. Worse, he was flamboy-
ant, tooling around in big, chauffeur-
driven Cadillacs and, it’s said, planning
for his eventual demise by building
an immense mausoleum complete with
chandeliers.

“He is a terrible man, not just in
business, but as a person he is irre-
sponsible,” says Kozo Ikeda, editor of
the leading Tokyo business magazine,
Zaikai.

Much of the outrage Yokoi inspires
arises from ‘the Japanese loathing of
financial speculation. In a country where
hostile takeovers are all but unknown,
Yokoi may have been Japan’s first
postwar greenmailer, silently amassing
stakes in a series of companies before
striking deals for his shares. (That was
how he bought the Hotel New Japan.)
In New York, greenmail is frowned
upon. In tradition-bound Tokyo, it is
virtually criminal—though greenmail and
even more sinister practices flourish
in secret. Such top brokerages as No-
mura and Nikko Securities have been
embroiled in scandals for dealings
with yakuza groups, and there’s a
long history of companies’ paying pro-
tection money to syndicates and hir-
ing yakuza bodyguards. An entire class
of smalltime gangster “strong arms,”
the sokaiya, specializes in disrupting an-
nual meetings—unless, of course, they
are paid off.

Financial speculation of all kinds,
in fact, has come to be associated
with yakuza groups, who operate far
more brazenly than their American

*Mafia countctparts Untxl reccntly
“many yakuza groups met in clearly

gapanese families is ahsurd,” fures Irump's attormey.

{""va v .

marked headquarters. After recent
crackdowns many have begun re-
casting themselves as corporations; the
thirdargest group, the Inagawakai,
for instance, has become Inagawa In-
dustries.

During Japan’s wild 1980s “bubble
economy,” yakuza groups piled into
real estate and the stock market and
muscled companies into all sorts of
questionable deals. “The Japanese fi-
nancial world is just so dirty,” says
an American financial reporter in To-
kyo. “It’s a twilight world. There’s
just so much shady dealing. Greenmail
is just another kind of blackmail.
There’s so much pressure applied. They
hire gangsters to walk around the
hallways of businesses, embarrassing
people or slowing down the work. I
can’t say Yokoi has done any of this,
but the crowd he runs with certain-
ly has.”

okoi has been an outsider

since he arrived in Tokyo

in 1930, a 15-year-old street

vendor fleeing the poverty

- of a provincial village and,

it’s said, an alcoholic fa-

ther. His first venture was

hawking underwear with his

friend Mitsuo Hishida by

bicycle to retailers. “We used

to pack such heavy bags of

underpants that the bicycles lost bal-

ance and we fell over,” laughs the 74-

year-old Hishida, who has served as
Yokoi’s right-hand man since 1937.

A distinguished-looking executive
whose pink cheeks and forehead are
mottled with liver spots, Hishida
agreed to a rare interview at his at-
torney’s office in an immaculate con-
ference room high above downtown
Tokyo. “He had a younger brother
with polio and two sisters, so Yokoi-
san was the one who supported the
whole family—it was what drove him,”
says Hishida. They couldn’t afford
a flat with running water, so at night
the two friends retreated to public
baths, where they washed each oth-
er’s backs and dreamed of future
riches.

Twice in the 1930s, Yokoi was called
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to army service in China, returning
bome with awards for marksmanship.
‘In 1942, in the wake of Pearl Har-
bor, Hishida followed, only to languish
in a Soviet P.OW. camp in Sibena
for eight years. Returning in 1949, he
found Yokoi thriving, the owner of a
six-story building in the Nihonbashi
section of Tokyo crammed with 200
workers turning out draperies and
carpeting for the homes of American
servicemen. In later years stories spread
that Yokoi had made a smalil fortune
bilking the U.S. military via fake bill-
ings. Whatever the truth, he did well
enough to buy a second building, in
the fashionable Ginza shopping dis-
trict, where he soon opened a “dol-
lar-only” department store targeted
at cashrich G.I.’s.

“We used to show up at five in the
morning [to open the store], and there
would be a thousand people out wait-
ing,” remembers Hishida “You could
use only American dollars, so the
Japanese went and got dollars on the
black market and came here to do
shopping.”

At first, Yokoi took his mushroommg
profits and snapped up choice bits of
real estate around Tokyo. Then, in

952, in an epic fight still remem-
vered in Japanese business circles, he
launched his first takeover raid, against
Tokyo’s huge Shirokiya department
store, which Yokoi felt was poorly man-
aged. After a gruéling, three-year
slugfest he lost, but his terrier-ike in-
tensity caught the eye of Keita Goto,
the powerful chairman of the Tokyu
department-store chain. In the ensu-
ing years Yokoi attacked a series of
Japanese companies, including -sever-
al of Tokyu’s competitors—battles
Hishida now acknowledges were se-
cretly funded by Goto, who didn’t dare
engage in such nontraditional behav-
ior himself.

Loathed by many, respected by
others, Yokoi was considered one of
Japan’s most daring young investors
when, one night in June 1958, a gun-
man suddenly burst into his Ginza
office and began shooting. Hishida
was sitting beside Yokoi when it hap-

pened. A third man, a visitor, dived

under Yokoi’s desk. One bullet struck.
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Yokoi in the left arm and ricocheted
into his chest. Badly wounded, Yokoi
lurched from his chair, chased the thug
to the elevator, and then collapsed in
a pool of blood. Hishida raced after
him, telephoned the hospital, and rode
with him in the ambulance.

“I have never spoken of this before
to anyone, not even my lawyer,” says
Hishida, grinning nervously. “The doc-
tor said he couldn’t guarantee his
life. They cut him open from his
throat down to his navel, and across
his chest, too. And they couldn’t find
the bullet. They couldn't find it! So
they just stitched [him] back up. And
later the X-ray showed the bullet is
half hidden in his left lung. Even to-
day the bullet is still there. Nobody
knows that. Even his own children don’t
know that.” '

The shooting grabbed national head-
lines, the more so when a yakuza
gangster was arrested and convicted
of ordering it. Noboru Ando, head of
the Ando-gumi crime group, told his
story to a Tokyo magazine two decades
later. According to Ando, he had
once worked for Yokei, presumably
as a bodyguard, during the Shirokiya
fight. When Yokoi welshed on a loan
from a Japanese duke, the man’s fam-
ily hired Ando to get its money back.
In Ando’s telling, Yokoi not only re-
fused to tepay the money but also in-
sulted him, -calling him a
yakuza.” Outraged, Ando says, he
sent one of his thugs back to Yokoi’s
office to avenge his name.

Yokoi never publicly spoke of the
incident. But another explanation soon
made the rounds. “[Yokoi] went into
business collecting money with some
yakuza,” claims Yasuo Hariki. “Know-
ing Yokoi’s style, I assume the yakuza
was getting a very small share. That’s
why he was shot.” (In an odd post-
script, Ando went on to become a
minor celebrity following his release
from prison, starring in a series of B
movies based on his yakuza exploits.)

It was by no means the last time
Yokoi’s name was mentioned in the
same breath as the yakuza’s. As re-
cently as 1991, the year he secretly

_took control of the Empire State Build-

_ing, a Tokyo magazine named him as
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“punk

a probable conduit for information
between Nomura Securities and the
Inagawakai. “He has not been regarded
as yakuza, not a criminal, but he’s been
known to do deals with the yakuza,
with vakuza financing,” says Henry
Bubel.

“Yokoi’s way of doing business is
very unsophisticated—he is very rough,
very tough,” explains Hariki. “His op-
ponents depend on yakuza, of course,
so he tries to get stronger, more pow-
erful yakuza. He goes right to the
top.”

For all the talk, however, no con-
crete links between Yokoi and yakuza
gangsters have been proved. Hishida
brushes aside the stories with a smile.
“Sure, it’s been rumored widely, but
I strongly deny it,” he says. “Once
we get some kind of tie with those
kind of people, it’s almost impossible
to cut it. So Yokoi would have noth-
ing to do with them. Those people nev-
er came into the office.”

uring the 1960s and 1970s,
Yokoi branched out into all
manner of businesses—sug-
ar, shipping, bowling alleys,
and nightclubs—while mount-
ing regular takeover raids.
But it was his private life
that hogged the headlines.
He was reported to have

fathered children by a num-

ber of actresses and mod-
els, including a Miss Yokohama, who
gave him a baby boy in 1968; a cabaret
dancer, who gave him a baby daugh-
ter in 1952; and another beauty queen,
with whom he had a baby girl in the
mid-1970s. A number of these women,
it’s said, hold sway at Yokoi’s offices
near the Imperial Palace, in what one
Japanese reporter describes as “a very
firmly established hierarchy, like an old-
style harem.” Into his 70s, Yokoi was
said to be living with a 25-year-old
actress and exerting considerable ef-
fort to get their baby daughter into a
prestigious kindergarten.
Deconstructing the Yokoi family is
a dicey business. According to a fam-
ily attorney, there are 19 known chil-
dren, who fall into four categories.
Two sons are “of the marriage,” born

BOTTOM INSET BY TORIAS EVERKE
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DAUGIHTER DEAREST
" Hideko Yokoi is suing his illegitimate
o daughter Kiiko Nakahara for allegedly
the GRS } stealing the Empire State Building
led . yy 5 from him. Back when they were speaking
en e ¥ 3 JEHE : s to each other. father and daughter
7a b, B gaexl T ’ : Bl bought such historic estates as Glenapp
) B o ™ : i ' i Castle in Scotland (/cfr) and the
i chiteau in Rosny-sur-Seine in France
: ; . Q@ (below). French authorities have now
1S _ & % £ z ‘ filed charges against Yokoi's son-in-law
1h. . o - b " ” ! for neglecting and looting the properties.
p- % . y
e,
wW-
he
n-
a to Yokoi's wife, Michiko, who is said
ta to be alive but on a respirator. The
e elder son, Kunihiko, is known in gos-
1 sip columns for an 80-day mar-
e riage t0 a Japanese actress and a
o collection of 17 foreign cars. Two
[ . other children are adopted and as-
= | sumed to be the offspring of Yokoi

2 ‘ mistresses. Four others. including Ki-

iko, are illegitimate but recognized

by Yokoi as his own. Another 11,

or maybe mare, arc¢ illegitimate and

unrecognized. “None of these chil-

; dren were raised to-
gether.” says the attor-
ney. Of the recognized
children. “seven of eight
are from different moth-
ers. mavbe eight of
eight.”

The mistresses. the
flashy cars. the night-
clubs, the shadowy fi-
nancial dealings—all
contributed to a reputa-
tion Yokoi has tried to
shed in vain. “Yokoi-san
certainly wanted to be

? accepted at the top of
the Japanese business
world. [but] when he
bought Hotel New Japan.
the Japanese business community
was very opposed. because the own-
ers of prestigious hotels should be pres-
tigious people.” explains Kozo Ikeda.
“The acquisition of Hotel New Japan
was really the turning point in Yokot’s

~

% A - -
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career—if he could succeed in man-
aging Hotel New Japan. he could
turn around his reputation. But because
of his nature—he’s so greedv—he lost

BOTTUMINSET BY TOBIAS EVERKE



E—E’S BACK!

Leona Helmsley
contends that the Empire
State Building is fit for a
queen, and, in fact, the
Helmsley organization is
spending $60 million to
make sure that it is.

the opportunity. All that remained were
his bad footprints in the shady busi-
ness world.”

The fire, started by a British tourist
smoking in bed. ended whatever hopes
Yokoi had of escaping his past. Af-
ter he was indicted and convicted at
trial—and released on bail pending
appeal—the charred building simply
sat empty. According to Kazuomi
Yamaguchi, a writer with the Shukan
Asahi Weekly magazine. repairs were
prevented in part by a maze of com-
peting claims of ownership, including
those of several purported yakuza
gangsters who had purchased rooms
in the hotel as condominiums.

n the wake of the fire, a new
face appeared at Yokoi's offices.
Her name was Kiiko Nakahara,
and she was one of Yokoi's
daughters. but one so obscure
that even Hishida didn't know
her. *I knew about most of the
children. but not Kiiko,” he
says. “Until the fire. I had nev-
er even heard her name.” Ki-
iko, then in her mid-30s, was a
little-known designer with a boutique
in Tokyo's hip Roppongi section.
Quiet and full-figured. she special-
ized in designing uniforms: among
her contracts. friends say, was one
for United Airlines™ flight attendants’
outfits. Kiiko. whose mother was one
of Yokoi’s earliest mistresses, had
fallen out with her father at some
point and still harbored some bitter-
ness over their estrangement. “He
didn't do anvthing for me when I
was little,” she sniped m brief com-
ments to a Tokvo newspaper in 1985,
“I couldn’t even pav for my lunch
fee at school. I could hate him. How
could I have svmpathy for him?”
Money heals all wounds. they say,
and by the mid-1980s Yokoi was swim-

ming i yen. In a supreme irony. the
Hotel New Japan had been trans-
formed into one of the most valuable
pieces of real estate in the world. By
standing empty 1t had become that
unbelievably rare commodity—an un-
developed lot in Tokyo. In 1987, near
the height of the bubble economy,
the lot was valued at an astounding
$1.8 billion. making Yokoir worth as
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much as $2 billion, enough for Forbes
to list him among the world’s richest
men. When other Japanese magnates
began using their newfound fortunes
to snap up choice properties all over
the world, Yokoi—perhaps with mount-
ing legal claims from the fire in
mind—joined the rush to move mon-
ey overseas.

Some Japanese bought golf courses.
Some bought shopping malls. Yokoi
bought castles. According to Hishida,
it was Kiiko’s idea. Because she spoke
English and had traveled overseas,
Kiiko became her father’s scout, tour-
ing and photographing the finest es-
tates and castles of Western Europe,
then returning to Tokyo to allow her
father to select his favorites. Those
Kiiko didn’t find, Yokoi ordered from
real-estate catalogues, sight unseen.
At the height of their buying spree,
father and daughter had acquired 15
deluxe properties, mostly castles, all
in France except for three outside
London, and one each in Scotland
and Spain. One was Thames Park in
Oxfordshire, where parts of The Mad-
ness of King George were filmed. An-
other, Glenapp Castle, built in 1870,
has been called one of Scotland’s great-
est treasures. Although Kiiko took Ju-
niper Hill, in Oxfordshire, for herself,
Yokoi had little use for any of the es-
tates; in fact, he never visited a sin-
gle one. By most accounts, he has never
set foot in Europe.

Financial details were sometimes
handled by Kiiko’s husband, Jean-Paul
Renoir, the chairman of Lehman Broth-
ers Asset Mapagement in Tokyo up-
til his resignation in 1992. Renoir is
an urbane international banker with
degrees from Johns Hopkins and New
York Universities, who, friends say,
met Kiiko in the early 1980s in Lon-
don, where he worked with Middle
Eastern clients for American Express
Bank. Former colleagues remember
Renoir as quiet, forceful, and fit, an
exercise fanatic who jogged the desert
hills of Oman while co-workers hud-
dled in front of air conditioners. “He
was built out of steel,” says one. “He
lived on a diet of grapes and cheese
and exercise.”

After Renoir transferred to Tokyo,
he and Kiiko married and moved

ings lined the walls. “They were not
flamboyant, flashy people, not at all_
the types to turn up in pink Cadillacs
and Rolls-Royces,” says a friend. “Xi-
iko was quite traditional in some
ways. I remember having dinner with
them one night—Kiiko cooked fabu-
lous Japanese food—and we had the
[toughest] job persuading her to sit at
the table and eat it with us. She was
a very interesting blend of modern and
traditional Japanese woman.”

For years Yokoi’s castles lay un-
occupied and, it’s alleged, unmain-
tained. Kiiko and Renoir took to
calling them “ghost houses.” In time
local officials near several of the es-
tates began to grumble about decay-
ing conditions, including unmowed
lawns, unpaid groundskeepers, and
leaky roofs. In the early 1990s, their
concerns grew into alarm when Yokoi
began showing signs of financial strain
as the value of his real estate plum-
meted following the collapse of the
Japanese economy. At Glenapp Cas-
tle, rainwater poured into the dining
room, which caused floorboards to rot
and saturated antique rugs. There
was no money for heating oil, elec-
tricity, or general maintenance. By
1992 a Scottish member of Parliament
had been forced to take up the cas-
tle’s cause, writing the Japanese am-
bassador in an effort to save it.
Reached by a Scottish paper, Renoir
said he’d had no idea the castle was
in need of repairs.

Far worse is the situation in France,
where Renoir has been indicted on
charges that he tried to loot some of
the Yokoi estates of their antique fur-
niture, paintings, objets d'art, and tap-
estries—all considered historic objects
strictly protected under French law.
At several of the properties, including
the Chateau de Sully in Rosny-sur-
Seine, Ministry of Culture officials have
intervened to force maintenance and
prevent the moving or selling of pro-
tected objects. In 1992 the mayor of
Rosny-sur-Seine succeeded in having
an official complaint filed against Ren-
oir and an English antiques expert,
charging them with “destroying, mu-
tilating, and defacing” a historic build-
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into a small but clcgan partment in”\,ing afte
Roppongl, where Kiiko’s own paint- -

-~ t'T‘rFY‘v"l e
e i}a garden temple was dxs-

mantled ‘and moved and other items
" were put up for auction. French au-
thorities, who at one point issued a
warrant for Renoir’s arrest, were hin-
dered in their investigation until dis-
covering that Renoir was not his real
name; it was Perez. (Henry Bubel
says the accusations against Renoir
don’t constitute a criminal indict-
ment, but rather an investigation.) Ren-
oir has hired Jacques Vergés, the
radical Paris lawyer whose clients in-
clude the terrorist Carlos the Jackal,
to defend him. All Yokoi’s European
properties are now said to be for
sale, and the Scotland castle was sold
last year.

It was against this backdrop in 1991,
as rumors flew about his financial con-
dition and Japanese creditors clam-
ored to be paid, that Yokoi read an
intriguing item in a Tokyo newspa-
per. The Empire State Building had
just been put up for sale. It was a
building, Yokoi told Hishida excited-
ly, that he had always yearned to
have.

n May |, 1931, President

Herbert Hoover pressed a

button in the Oval Office

and the first lights flashed

on in the grand marble

lobby of the Empire State

Building, newly erected on

the site of the old Waldorf-

Astoria at the corner of Fifth

Avenue and 34th Street. The

story of its construction is

dominated by those “bigger, better,

faster” records that Americans loved

to tally: 60,000 tons of steel, enough

to lay a railroad from New York to

Miami; 15 million feet of phone ca-

ble: 200,000 cubic feet of Indiana

limestone; 1,000 miles of steel wire

for the elevators; 6,500 windows; 10

million bricks. During the Depression

the building temained largely vacant—

giving rise to the nickname the “Emp-

ty State Building”—but later, as New

York City real estate boomed, it be-

came, both aesthetically and financially,

the prototype for the successful sky-
scraper.

In 1961, Harry Helmsley and his part-

ners negotiated (Continued on page 162)
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Martin Amis

The difference was that I could write;
without that, I’d have been in as much
trouble as they. I've had to force myself

to act, and I Aave acted. And eventually
one gets inured to change.”

fter all the midlife anguish that pro-
voked the winter of the advance,
Amis’s raise, it seems likely, will go to the
simple " exigencies of child support and
setting up a new life. He and lIsabel are,
in fact, in the process of buying a house
on Regent’s Park, on the street where
Kingsley lives. “It’s a very long street,”
Amis says, “certainly farther than he
could walk from one house to another.”
In the fallout, Amis’s friends have sup-
ported him strongly. Rushdie, among oth-
ers, divides the advance by the five years
Amis spent on the book, and finds it a

LA

modest salary for one :of England’s best
writers. McEwan decries the English re- -
sentment of success, and discerns “a kind
of antiintellectual streak in all this, as
well as the last vestiges of a romanticism
that requires writers to live in a Chatter-
ton-like garret” As for Byatt, who stirred
the press to such a lather, she has, accord-
ing to Amis, written him to apologize.

The question now is how the flap will
affect critics, who may be tempted to re-
view the advance instead of the book,
and readers, who may be drawn by the
publicity—or not. Amis, meanwhile, is
gearing up for accusations that he stage- .
managed the whole affair: the ultimate
postmodern twisL

Does he, I wonder, at least feel he’s
won more than he’s lost?

“Too early to tell,” Amis replies.

“But it’s not a clear victory, is it?”

“A victory over what?”

“It’s not all you wanted.”

"5e“No,” Amis says. “There’s nothing

clean about it. I do feel I know more
about where I stand ‘professionally. And I
don’t mean 'm worth that money. It’s not
the money, it's getting something straight.”

“Is the midlife crisis over?”

He laughs. “Jesus, I hope so0.”

“And are you happy?”

“Yeah. Happier than I've been for a
long while, in some ways. Sadder in
others. But I did feel very much that this
last thing, and the break with Pat, pushed
me up against my limit.

“So I’m depressed about that, and de-
pressed about Julian. But what I really
feel is that I want to get writing again.”

Amis even bas an idea. A volume of
autobiography about this last year, with
the emphasis on the dental aspect. Seri-
ously. “It’s a good image for everything
else,” he says. “It would be provisionally
titled Open Wide. Subtitled I Can Take
This if You Can.” O

Empire State

(Continued from page 129) a 114-year lease
with the building’s owner, Prudential In-
surance, that featured rent payments that
declined sharply over time. This meant
that when Prudential went to sell the
building in 1991 the Helmsleys’ lease was
paying a return of barely 5 percent. As
Greg White, leader of the Salomon Broth-
ers investment-banking team hired to run
the auction, told Prudential executives, it
looked like a hard sell. They might get
strong bids based on the building’s name
recognition, or they might get very low
bids based on the poor rental income.
“What we were selling was as much
smoke as cash flow,” says a member of
White’s team. “Clearly part of [buying
the building] was an ego play. I remem-
ber one offshore investor wanted to use
it on the masthead of everything he did
around the globe as an identity fac-
tor. . . . [Another] guy was going to auc-
tion ‘literary work’ for over $100 million
to buy it. You weren’t quite sure whether
he was in a mental institute or for real.
This was the kind of famous building
that elicited anything and everything.”
And so White’s people weren’t sur-
prised when a Frenchman named Jean-
Paul Renoir, representing a wealthy Jap-
anese family that wished to remain
anonymous, called to arrange a meeting.
Renoir arrived in White’s offices with
Kiiko, who mostly remained silent, and
a portfolio brimming with photos of Eu-
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ropean castles. “They came in and
talked about a strategy to buy all these
castles around the globe,” says the mem-
ber of White’s team. “The Empire State
Building was just one more in a line of
castles. It sounds extraordinarily odd,
but in the context of this building, noth-
ing was going to surprise us.”

When final bids arrived in the summer
of 1991, Renoir topped the list, offering
$40 million. Strangely, one team member
recalls, Renoir resisted disclosing the fam-
ily’s identity until moments before signing
the purchase agreement, which was final
pending Prudential’s approval and a back-
ground check on Renoir and his investors.
The background check was considered
crucial to Prudential’s image-conscious ex-
ecutives. “Prudential was very sensitive,”
says the team member, “and didn’t want
to be selling to an entity it wouldn’t other-
wise be doing business with.”

The name Hideki Yokoi meant nothing
to White’s people. They directed thetr first
questions to an executive in Salomon’s
Tokyo real-estate operation, Norio Mutai,
who had dealt with Yokoi during the bid-
ding and who had a large commission rid-
ing on the deal. But even before Salomon
Tokyo could respond, White and his col-
leagues found news articles about the Ho-
tel New Japan fire in a Nexis search.
Worried, White alerted Prudential, then
angrily telephoned Mutai in Tokyo.

“We said, ‘How come we never heard
this before? What’s the story?’” remem-
bers a Salomon executive in New York.
“A day or two later they came clean.

They admitted his reputation was hardly
consistent with the parameters the Pru
wanted. We had to have someone who
would pass the smell test, and he clearly
didn’t. There was never anything discov-
ered that was factual. It was just innuen-
do, hearsay, comments. There were just
a lot of question marks. And it was clear
we would get no answers.”

The one word that froze on everyone’s
lips was “yakuza.” Nearing panic, White
broke the news to Kurt Reich, the senior
Prudential executive involved in the sale,
who swiftly killed the deal. Recrimina-
tions broke out everywhere. Prudential
wanted to fire Salomon. Deeply embar-
rassed, White wanted to strangle his col-
leagues in Tokyo. Renoir alone remained
calm, seemingly taking news of the can-
celed deal in stride. His suggestion that
Kiiko buy the building instead of her fa-
ther was politely rebuffed. The Salomon
tearn was left to collapse in relief, believ-
ing they had narrowly avoided the ig-
nominy of selling a major American land-
mark to someone who may or may not
have been a Japanese gangster.

Assuring Prudential executives they
could quickly find a new buyer,
White’s team raced to contact the run-
ners-up, at the same time throwing out
new overtures to anyone who might con-
ceivably bid. They were joined by Rich-
ard Sachs, a member of the Salomon de-
partment that catered to wealthy individu-
als. Sachs knew his clients loved to be of-
fered expensive baubles like the Empire
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State Building, if only for the privilege of

bragging during cocktail chatter that they

had “passed” on it. Now and then one of

his group’s calls led to something big, as
when Salomon sold the Dallas Cowboys
10 Arkansas oilman Jerry Jones.

This time Sachs appeared to get lucky.
He contacted the auction team with a
new name, Oliver Grace Jr., a Wall Street
investor who seemed interested. The 38-
year-old Grace and his brother, John,
had made names for themselves during a
series of takeover raids on undervalued
mutual funds in the late 1980s. Some-
times partnered with Thomas B. Pickens
III, son of famed raider T. Boone Pick-
ens, the Graces swooped down on therr
wounded prey, bought up
bushels of stock, then made
millions either by forcing
restructurings or by selling
out during the stock’s in-
evitable rise. Business Week
dubbed them “the Brat Pack
of the corporate world.”
The British press preferred
the term “bloodsuckers.”

Despite his sometimes
brutal tactics, Oliver Grace’s
blue-blooded pedigree im-
pressed the Salomon team.
A second cousin of indus-
trialist Peter Grace and a
great-grandson of William
R. Grace, a onetime mayor
of New York, Grace sat
atop a war chest of $200
mitlion raised from wealthy
relatives and chums from
Manhatan's Buckley School,
and Georgetown and Van-
derbilt Universities. Oliver
Grace Sr. was a well-known Wall Street
banker who had made his fortune buying
cut-rate Japancse bonds after the Second
World War.

“Believe me. we did quite a bt of
checking on Grace. and he checked out.”
says the Salomon team member. “Smart,
tough. and clean. We called family, rela-
tives. After the last time. the one thing we
were not going to do was leave some stone
unturned. Evervbody who ever knew him
was phoned.”™

Approved by Sulomon, Oliver Grace
closed his purchase of the Empire State
Building on November 27. 1991, amid
unusually intense secrecy. Evervone in-
volved in the sale. including executives at
Prudental and Salomon. signed pledges
not to disclose Grace's name, Even Peter
Malkin’s managers at the bulding itself
weren’t told who their new landlord was.
The Wall Streer Journal sov wind of the

sale and ran an article, but it too couldn’t
learn the mystery buyer’s identity. Not
until two months later did the Journal re-
port that the buyer appeared to be Grace,
who tersely fibbed to the paper, “I know
nothing about that. . .. I don’t want to
comment.”

Why all the secrecy?

Maybe because Grace didn’t want to
explain a wire transfer his holding com-
pany had recetived November 20, exactly
one week before his closing. The transfer,
drawn on an account at Osaka Bank, was
for $29.5 million, and it came from Nip-
pon Sangyo, a company controlled by
Hideki Yokot

I stumbled upon this payment while pe-

0 0 |rerers Ty AR PN
Donald Trump hosts (clockwise starting at Trump's left) Kiiko,
an unidentified guest, London Sunday Times New York
correspondent Geordie Greig, Jean-Paul Renoir, Miramax’s Ivana

Lowell, journalist Ivan Fallon, and an unidentified guest.

rusing hundreds of checks and wire trans-
fers listed as exhibits in Yokoi’s lawsuit
against the Renoirs, and wondered: Did
Grace act as a front for Yokoi as a way to
get around Prudential? Grace's attorneys
won't discuss any contacts with Yokoi.
But. surpnisingly, Donald Trump will.

“(race was a vehicle for them.” Trump
confirms. “He bought it for them because
they couldn’t. That’s the guy’s 14 seconds
of fame. 15 minutes, whatever.” Yokot's
American lawyer, Steven Rosen. discov-
ered the secret payment only after agree-
ing to represent Yokoi. I think Renoir
knew Grace and got him to do 11.” Rosen
speculates. “They made an arrangement
with Grace.”

So 1t seems. None of the Prudential or
Salomon executives involved in the deal
will discuss 1t on the record. Rick Mat-
thews. public-relations director at Pruden-
ual headquarters in Newark. New Jersev.

says only, “When we did the deal with Mr.
Grace, we had every reason to believe he
was investing for his own portfolio.” But
privately a number of those involved said
they were stunned to learn of Yokof’s pay-
ment to Grace. “That's remarkable—are
you sure?” a Salomon banker blurts out.
“Is that illegal?”

In Tokyo, Mitsuo Hishida smiles awk-
wardly and glances at his attorney when
the question of Yokoi’s secret payment 10
Grace is raised. “How did you get that?”
Hishida asks when shown a copy of the
payment schedute. Told it was included in
court papers, he smiles again and strokes
his chin. “The lawsuit? This is open to the
pubiic?” Another glance at the attorney.
“In Japan, we cannot get
this at court. In the U.S,,
this is public?”

After a long, whispered
aside, the lawyer weighs in.
“Certainly, the payment was
made in '9L” he intones.
“So, yes, on Yokoi's side,
our understanding was we
acquired this in 1991

Officially, Oliver Grace
owned the Empire State
Building until he sold it to
a Yokoi shell company in
May 1993, presumably wait-
ing 18 months to further the
impression that he was an
independent buyer. No an-
nouncement of the second
sale was made, either in
Tokyo or in New York. Pe-
ter Malkin's people at the
building weren’t even told it
had been resold.

Soon after, when Yokoi
began bragging of the purchase to his
creditors, rumors of his boasts reached a
Japanese magazine reporter, Akihiko Na-
kanishi. Nakanishi broke news of the ac-
quisition that summer, but the article
went unnoticed outside Tokyo. In fact.
neither Yokot's nor Kiiko's name sur-
faced in the U.S. press until July 1994,
when Donald Trump announced he had
acquired a 50 percent stake in the Empire
State Building from a group of “wealthy
Asian and European investors.” Under
the vague terms of the deal, Trump boast-
ed with typicai fanfare, he hadn't paid a
penny. “I intend.” he concluded, “to
make my position worth a fortune.”

¥

rump says his involvement with the
Yokois began innocently enough. via
an unsolicited phone call from Renoir in
carly 1993, He had heard rumors about
Renoir's involvement n the Empire State



. speak the same language,” says Trump. deal,” he says. “Yokoi’s people were say-
EII]PII' & State “He was just this perfect little man. Per- ing, ‘They’ll never foreclose, not on a ;

: fect face. Perfect haircut. The perfect Japanese citizen.’ [1 said], “Well, I just left r
‘Building sale and, after having him shirt, the perfect blue pin-striped suit. I a creditor, and they have one thing in s
checked out, agreed to meet with him. But mean, a perfect picture of an elderly mind, to destroy this guy.”” At that point, k
Renoir wanted to discuss the idea of man.” Trump says, he changed his tune. “T said, v
Trump investing with Yokoi in Tokyo, In his attorney’s office in Tokyo, Hi- ‘Look, the bottom line is Fm only moder- k
where the Hotel New Japan stood empty, shida likewise has fond memories of the ately interested in the Hotel New Japan.
not New York. Yokoi’s creditors were on  Trump visit. He pulls out several red I’'m interested in the Empire State Build- s
the verge of seizing the hotel, and he was photo albums packed with pictures of ing. I can’t go any further on this deal é
increasingly desperate to develop the site.  the small dinner party Yokoi held for without an understanding on the Empire £

“He told me, ‘We have the Trump Trump. “Trump-san! Here! Trump-san!” State Building.”” .|
Tower site of Tokyo,” just a fabulous site, he says, pointing excitedly. Here are Trump left Tokyo without a deal. But 2
and explained the situation,” Trump re- Donald and Marla toasting Yokoi. Don- he kept in touch via Kiiko about the Em- e
calls. “So I said, “Well, you have a closed ald standing with his arm wrapped pire State Building. Then, even as talks on -
hotel that’s going to be destroyed, $1.8 around Yokoi, who is wearing a small Trump Tower Tokyo continued that fall, a
billion in debt, so I have to pay the unthinkable happened. h
$600 million just for the land. I On November 26 a Japanese c
guess it better be a great site.”” high court, finally ruling on o

What Trump saw at first glance 66 Yokoi’s appeal, ordered him i
he liked—so much so that, in a e r I‘UI“p to serve three years in prison. C
May 1993 letter to Yokoi, he pro- ¢ Upon hearing the news, Yokoi, Ik
posed building what he dubbed ’ who suffers from high blood is
“Trump Tower Tokyo,” a “deluxe ressure, collapsed and was “
building of over 30 stories” on the n_Ot tO gO tOO Eushed to the hospital. He re- w
Hotel New Japan site. The new mained there until doctors fil
building’s board, Trump wrote, cleared him to begin serving nc
would consist of Yokoi as chair- eep y I I ItO US].I].GSS his sentence in May 1994.
man, Trump as C.E.Q., and Kiiko By that time, it appears, a ne
as executive vice president. In re- serious communications gap St
turn, Trump would help renegoti- t}l B ]] I( had arisen between Kiiko and fa
ate Yokoi’s debt. “If you agree,” W]_ O. her father’s aides. “Just be- ne
Trump wrote, “we can proceed fore Yokoi-san was sent to te
with the project immediately.” prison, he was in St. Luke’s in

But, as Trump tells the story, I‘eputauon Hospital in Tokyo, and I was dr
all was not as it seemed. “Let me at his bedside,” says Hishida. we
tell you, I had no interest in the “So was Kiiko. On that occa- pk
Hotel New Japan,” he tells me. sion, Yokoi said to Kiiko, as th.
“After 1 studied it for nine sec- be Worse . o ‘to the overseas properties, Tr
onds, 1 realized it was going to talk to Hishida and get in-
be a tough deal. I kept talking structions from him. I was
about the Empire State Building. there. 1 heard the words. :F
Coming from Queens, owning the Em- green bow tie. Donald leaning low, smil- However, the day after Yokoi was sent hir
pire State Building is kind of cool.” ing tentatively, and clasping Kiiko. to prison, Kiiko left Japan. She flew off. As

His idea, Trump says now, was to be- Trump, who during our interview re- Since then I've been trying to get in oir
friend Yokoi with talk of a Hotel New peatedly calls his would-be partner “Mr.  touch with her, and she never replies!” rec
Japan rescue package, then use his Nikkoi,” feels Yokoi has gotten a bum At this point, with Yokoi moldering in co:
newfound leverage to forge a deal for rap in Japan. “This is not a bad human the drab Hachioji Medical Prison and Ki- hac
the Empire State Building. With that being, this Mr. Nikkoi,” he says. “I found iko and Renoir secluded at their Juniper pe.
in mind, he and his wife, Marla, flew him to be a fascinating and a very nice  Hill estate, something went terribly wrong. giv
to Tokyo that August, where Yokoi put man. [After the fire] he did not commit On July 7, The Wall Street Journal carried ala
them up at the Imperial Hotel. Alerted hara-kiri, he did not accept blame. For news that Trump had acquired a half-inter- que
by Renoir, who acted as Trump’s unoffi- that they hate him. [People] think, He’s in  est in the Empire State Building; in a sub- He
cial press agent, Japanese newspapers jail, therefore Mr. Nikkoi is a Japanese sequent article it identified the building’s 1
speculated eagerly about what Trump mobster. He’s not. He’s a real-estate guy, owners for the first time as Renoir and Ki- the:
wanted in Tokyo, and assigned photogra-  very respected.” iko—not Yokoi. In Tokyo, Hishida took a take
phers to trail him through the streets. When Trump met with Yokoi’s credi- call from a friend in the Bank of Japan’s But
But, for all the speculation, no one fig- tors, however, he found they didn’t share New York office, who sent him the article. mee
ured out he had come to see one man, his opinion. As Trump tells it, he used the  Hishida says he was astonished. cop.
Hideki Yokoi. creditors’ animosity as an excuse to derail “We never knew! We knew nothing!” Bub

When the two finally met, as Trump any immediate deal for the Hotel New Hishida tells me in machine-gun Japa- mis¢

s it, it was love at first sight. “I got Japan. “I saw immediately that there was nese, gesturing excitedly. “I have asked grer
_.ong with this man so incredibly well, it  such incredible hatred for Yokoi [among Yokoi-san many times, and he con- unre
was like a bonding, and we didn’t even the creditors] that we wouldn’t ever get a  firmed that he never gave instructions to for
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" do this with Trump. Never! Nothing!”

But if the Trump deal stunned Yokoi,
news that Renoir and Kiiko were the
skyscraper’s legal owners apparently sent
him over the edge. As his American at-
torney, Steven Rosen, acknowledges, “Yo-
koi went nuts.”

Had the Empire State Building been
stolen—again? The tangled roots of the
dispute appear to date to the family’s of-
ficial purchase of the skyscraper in 1993.
The building was actually acquired by an
American trust that, via a series of Neth-
erlands Antilles shell companies, was con-
trolled by a trust on the Isle of Man. But
apparently unbeknownst to Yokoi, who
has never visited the U.S., he wasn’t list-
ed as the principal beneficiary of the Isle
of Man trust. Kiiko, whose New York at-
torneys drew up the papers, was. “It was
[Yokoi] that sent the money, and natural-
ly Yokoi believed the [building] was reg-
istered under his name,” says Hishida.
“Since we began using her as an agent,
we have often asked Kiiko to send us a
financial {ownership] statement, but she
never did.”

Kiiko and Renoir, through their attor-
neys, strongly deny they stole the Empire
State Building or anything else. “It is not
fathomable that [Kiiko], someone who is
not financially sophisticated, would at-
tempt to steal the Empire State Build-
ing,” Kiiko’s attorney Henry Bubel says
dryly. Kiiko, who insists all her actions
were authorized by her father, has a sim-
ple explanation for how she came to own
the world’s most famous skyscraper. As
Trump puts it, “It was a gift.”

ather than confront Kiiko, Yokoi

brought in Steven Rosen, who in turn
hired the vaunted detective firm of Kroll
Associates to investigate Kiiko and Ren-
oir. Together they unearthed corporate
records that showed the pair not only
controlled the Empire State Buiiding but
had taken title to several of the Euro-
pean castles as well. Apparently without
giving any indication of their mounting
alarm, Hishida telephoned Kiiko and re-
quested a copy of the deal with Trump.
He never got one.

The inevitable showdown between fa-
ther and daughter, such as it was, didn't
take place until October 1994, when
Bubel visited Tokyo. At an October 19
meeting, Hishida politely asked for a
copy of Kiiko’s agreement with Trump;
Bubel said he would phone Kiiko for per-
mission to mail him one. The atmosphere
grew tense the next day when, after an
unrelated discussion. Hishida again asked
for a copy of Kiiko's deal. “As soon as

ANITY FaR opn e

[some others] left the room, they turned
the discussion back to the Empire State
Building, and [ said, ‘Weli, I thought we
discussed that [yesterday], ™ says Bubel.
“There was an independent banker in the
room who had no reason to know what
was going on. I didn’t feel it was proper
to be having discussions about the Em-
pire State Building in front of the banker.
I said, ‘I think we're being rude. We
should continue this at another time.’
There was no chance to do that. [ left
Tokyo the next day.”

Yokoi’s people depict Bubel as even
more evasive. “Bubel got very stiff,” says
Steven Rosen, “and said something like
‘There’s no further purpose to this meet-
ing.” Yokoi’s people felt put off. [But]
they knew now they were not the [own-
ers]. They knew Bubel was not acting for
them.”

Ten days later Yokoi sued, leaving no
one more flabbergasted than Trump. Yo-
koi’s suit directly challenges the validity
of his deal with Kiiko. Both Yokoi and
the Helmsleys, in fact, say Trump almost
certainly doesnt own half the building.
Rather, he probably owns an interest in
the financial “upside” he can create by
ousting the Helmsleys from their lease—
which would explain how he bought a
stake. as he put it, without paying a pen-
ny. “I'd rather not comment on that,”
Trump tells me. “But the ultimate answer
is that I own 50 percent of the building.
It’s a complicated formula. A case could
be made [ actually own 50 percent. It’s
just a very complicated formula.”

Trump insists he is puzzled by Yokoi's
suit. “My impression, strongly, was that
[Kiiko] owned the building, that it was a
gift from the father,” he says. “Forty mil-
lion, to Yokoi, it’s like giving her a trin-
ket. He bought this like you’d buy a
bracelet for your wife.” Even if he didn’t.
Trump says, the notion that Yokoi re-
mained ignorant of months of talks be-
tween Kiiko and the Trump Organization
is inconceivable. Says Trump, “He must
have known.”

If so, why would Yokoi be suing?

Maybe, Trump speculates, advancing a
theory favored by Kiiko’s attorneys, Yo-
kot's other children grew jealous when
they discovered in the newspapers that
their father had given Kiiko such an ex-
pensive gift. “All of a sudden the brothers
and sisters read that Kiiko owns the Em-
pire State Building,” Trump suggests.
“and they go rat shit.” Maybe her broth-
ers, Trump goes on, who help run the
company in Yokoi’s absence. sued with-
out his knowledge.

“When [ saw him. he was 81. und he

looked good, but he was a legitimate 81"
says Trump. “But now, don’t forget. time
has passed, and tough time, in a jail, not
in one of his villas. I would imagine he’s
pot in great shape, both mentally and
physically.”

“No!” Hishida fairly shouts when I
raise this theory. “Yokoi-san has been
very distressed, saying his own daughter
betrayed him! You can imagine how up-
set he is.” Twice, Hishida volunteers, Ki-
iko has tried to visit her father in prison;
both times he refused to see her. (Kiiko
says she mever tried.) Three years ago
Yokoi formally recognized Kiiko as his
daughter. “Now,” says Hishida, “he wants
to cancel it.”

Steven Rosen, who first visited Yokoi
in prison in January, says his client knows
exactly what he’s doing. “He spoke vigor-
ously,” says Rosen, who talked with Yokoi
through holes in a Plexiglas window as a
guard looked on, taking notes. “He be-
lieves Kiiko has done something criminal.
He wants criminal charges pressed.”

To avert that, and to clear the prima-
ry obstacle to Trump’s assault on the
Helmsleys, settlement talks among attor-
neys for Yokoi, Kiiko, and Trump be-
gan in February. Bubel, claiming Kiiko's
actions were all authorized by her fa-
ther, insists Yokoi is a beneficiary of the
Isle of Man trust. But Rosen says Yokoi
is at best “a discretionary beneficiary,”
capable of receiving income only if Ki-
iko allows. “We’re still trying to get to
the bottom of this,” Rosen told me in
mid-March.

No matter what happens, the case car-
ries real risk for Trump. While he has lit-
tle or no money on the line. the Helms-
leys will argue that he is doing business
with a purported crime figure—which
could jeopardize Trump's all-important
New Jersey casino licenses.

But as lawyers for Trump and the
Helmsleys gird for battle and tabioid re-
porters crawl through the Empire State
Building interviewing tenants. 7,000 miles
away in a Japanese prison only one thing
matters to Hideki Yokoi. “All we want is
our building back.” says Hishida. “What’s
best for Kiiko is she has to be courageous
enough to come and speak to her father.
Yokoi says if she comes back and says.
‘Everything is back to you, Father.” he
can rethink their relationship. But first she
has to put everything back to the way it
was before.”

He pauses. “You know Mr. Trump.
ves? Give him some advice. Tell him not
to go too deeply into business with Kiiko.
His reputation will be worse than her fa-
ther's when she gets through with him.” Z
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Ex-Honda Executives

Convicted in Scam

The Associated Press

CONCORD, New Hampshire — Two
former executives of American Honda Mo-
tor Co. accused of accepting kickbacks in a
nationwide scarn were convicted Thussday
on all charges. Prosecutors said it was the
largest commercial bribery case ever.

Dennis Josleyn, once the sales manager
of West Coast Honda, and John Bilimyer,
former senior vice president, were convict-
ed in U.S. District Court of taking bribes
from dealers in return for preferential
treatment in getting sought-after cars and
dealerships, mostly in the booming 1980s.

The bribery and kickbacks in more than
30 states spanned a decade and peaked
when Hondas and Acuras were in hot
demand and short supply. At times, cars

were sold for thousands of dollars more
than the sticker price.

Both men were convicted of conspiracy.
Mr. Josleyn, 48, faces up to 30 years in
prison. Mr. Billmyer, 65, faces up to five
years in prison.

Mr. Josleyn contended that Honda
knew of and condoned the kickbacks, but
the company denied it. He also was con-
victed of racketeering and mail fraud for
skimming money from sales training and
advertising programs. His lawyer said he
would appeal.

Mr. Josleyn, Mr. Billmyer and other
executives were accused of accepting $15
million in watches, fur coats. furniture,
suits and college tuition from car dealers
between 1979 and 1992.

Sixteen former Honda and Acura execu-
tives, two former dealers, an advertiser and
a lawyer had pleaded guilty earlier to
charges that included racketeering, perjury
and mail fraud. .

Two others have pleaded not guilty and
are awaiting triai. )

Prosecutors said that American Honda,
based in Torrance, California, was the prin-
cipal victim in the case because it now faces
millions of dollars in lawsuits from dealers
who did not receive preferential treatment.

American Honda said the convictions
“close the book on a Painful and dif ficult
period in our history.” Honda said it has

“absolute confidence and trust in the in-
tegrity of our thousands of loyal and hon-
est dealers and employces.”
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Translation of a Two-Page Document
Provided by Theodore R. Mitchell, Esq.

Translator's notes appear either in [ ] or in footnotes.

[Translation from the Japanese original into English.]

(Data for Executive Committeei)
CLASSIFIED. [stamped with a circle around]

WITH RESPECT TO THE SECOND PHASE OF THE SAIPAN
DEVELOPMENT. [title]

General Headquarters

for Allied [or, Affiliated] Businesses
RLX/August 1989

8/1/89 [handwritten]

As to the Island of Saipan, targeting a compound resort
development, as the JAL Group [we] started purchasing land in 1983
and have engaged up to todav in the development centering a hotel.

Hote! Nikko Saipan (HNS) which was opened in April 1988, was
evaluated as the first full-scale resort hotel on Saipan and attained
in its first vear of business the guestroom occupancy rate of 73% and
the [average] room charge rate of S80 (islandwide average: 66%,
$66), and has been smoothlv progressing.

1 It may mean "Datz for Executive Committee Meeting.” A Japanese top
management usually consists of: Chairman of the Board of Directors, one or
more Vice-Chairmen, President, one or more Vice-Presidents, one or more
Senior Executive Directors, one or more Executive Directors, and Directors.
The Executive Committee herein denotes a committee made of Executive

Directors and above in the corporate hierachyv.



With the deep-rooted demand for overseas travels and a particularly
favorable demand for resorts as its background, the development on
Saipan, including the vicinity of the Hotel, has rapidly been made,
and it is scheduled that approximately 2,000 rooms for
accommodation, which is more than the present total hotel rooms in
number, will be born three to five years from now.

Because of the development boom of these [sic], the increase in land
prices in the vicinity is conspicuous [striking, remarkable] and the
land owned by our company group has an extremely good appraised
value.

As to the Saipan development, [we] acquired 170,000 square meters
of land at the time of the establishment of HNS and still have 70,000
square meters of undeveloped land [reserved] for the second phase of
the development; [our office hereby] request for an executive
approval? as to the below in order to proceed with the Saipan
Development Second Phase centering the business development of
the undeveloped land.

1. Policy for the Second Phase Development. (As to the
Working Plan, [we'd like to] submit it on a seperate basis for an
executive approval within the fiscal year 1989.

-

Second Phase Development.

2 Regarding the additional acquisition of land for the

3. Purchase of and capital increase of the local corporation
which is 100% capitalized by HNS [to use it] as the undertaking
principal to execute the above stated.

. The original word is "kessai," which is an indispensable part of the
Japanese corporate practice of non-small-sized firms where a section/person
In charge of a certain business will foward a package of data to the decision-
makers (usually at the top management level) requesting for an approval ot
the business plan contained therein.

[



1. Policy for the Second Phase Development.

As stated above, the hotel business is to give additional values to the
land in its vicinity and the purpose of the compound development
must be the businesses with high profitability making the most of the
vicinity, and [therefore] the below shall be the basic concept.

*  While the hotel business requires a long term in recovering the
investment, the Second Phase Development shall be [for] businesses
with a short term recovery and a high profitability as much as

possible.

¢  The land adjacent to the Hotel is high in value and an
extremely valuable land; securing a profit by selling [the land] is
possible, but, in view also of the scarcity of the land left behind, it
shall be to attempt to secure permanent profits.

. The business shall be to increase the added value of the entire
site.

Based on the above-said, {we'd like] the below to be the Second
Phase Development plan.

(1) The mountain side - Shopping Center (Rental business of
retail spaces)

(2)  The ocean side - Condominium (Real estate lot sales
business and hotel operation business under a leaseback svstem)

(1) Shopping Center.

As stated above, around HNS stand close side by side development
plans for accommodation facilities, and it is expected that the subject
area in a few years will be the most tourist populated area on the
island. Also, totally absent on the island is a shopping facility secured
with a quality of a certain degree, and the need for a shopping center
is strong from the tourist side as well as from the tenant side.



(2) Condominium.

The room occupancy rate at HNS is high and, taking into
consideration the increase in demand, there will be a necessity for
additional rooms in a few years; however, a mere addition of rooms
is not deemed the best policy if considered will be the profitability,
etc. of accommodation business.

By selling condonium units and upon securing sales profits, [we] will
go into an operation contract with the owners, and under the system
[where we'll be] operating [it] as a hotel [we] would like to attempt a
short term investment recovery and securing of continuous

operating profits.

2. Regarding the additional acquisition of land for the Second

Phase Development. (See attached material.)

To promote the afore-said Second Phase Development plan, the
below land shall be additionally acquired.

The subject land is abutting the Second Phase Development
Shopping Center plan site, and it is necessary to acquire this land in
order to execute the said business on an appropriate scale. Because
Subject Site A in particular is situated at the center of the land owned
by the JAL Group, if it will be owned by a non-Group [member] there
is a fear of [it becoming] a hindrance to the development to come.

(1) Subject Site A (4,216 square meters in area)

This subject land is owned by a local person, and [we have] been
making continuous efforts in acquiring [it]; the owner's intent
recently was confirmed that [the owner] would agree to go into a
contract if it is a long term lease (55-vear contract; all paid in

advance).



(2)  Subject Site B (5,988 square meters in area)

The owner is a local corporation actually3 owned by American(s],
and there is at the present time a lease offer of $2~3 per square meter
per month.

As to Subject Site A, because confirmed is that a lease contract
negotiation at $2.5 million is in progress with a third party, our side
would like to soon start a negotiation on approximately the same
conditions. As to Sujbect Site B also, because desired is a long term
contract with all paid in advance just like Subject Site A, [we'd] like to
request on a seperate basis for an executive approval pursuant to the
regulations upon completion of the collection of necessary
information.

3. Purchase of and capital increase of the local corporation which
is 100% capitalized by HNS.

(1) Because the afore-said business is expected of a high
profitability and the undertaking principal is to hold assets, and in
consideration of the possibility, etc. of re-investments in the subject
area in the future, there is a necessity that the business corporation
to promote the Second Phase Development shall be a local
corporation 100% capitalized by JAL and that [the corporation] be
designated as the strategical company in the subject area. For this,
JAL shall purchase Tropical Plaza, a local corporation* which is
100% capitalized by HINS, as the undertaking principal.

* Established on July 12, 1989; Capitalization 51,000 (HNS 100%)
Business purpoes Real estate development and all
businesses related thereto.

(2)  After the purchase, JAL shall increase the capital in the amount
of 52.5 million for the acquisition of the long term leasehold of

3 "Actually” or "de facto” as opposed to "nominallv’ or "being in name
or form onlv.”



Subject Site A. (If the budget for the acquisition of the long term
leasehold exceeds $2.5 million, [we] shall request on a seperate basis
for an executive approval.)

Nothing follows.
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[Second Page]

Attached Material

[in a rectangle]

Leaseback System Condominium Hotel Nikko (313 rooms)

(Second Phase Development plan) Saipan
(Developed)

Rental houses [(A)] (B)]

(for JAL, hotel staff) [in a rectangle]

Opened for business Shopping Center

(Second Phase Development plan)
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Suit seeks new route |

on Article 12 issue

Potowatomie case

looks at company

land ownership
By DAN PHILLIPS

Dally News Stalf

With efforts at resolving prob-

Q Continued from Page 1
al lawsuits alleging violations of
Article 12, but there have been no
judicial rulings on the key issues
itivolving corporations.

"Three taxpnyer-based lnwsuits
were filed at the end of last year,
but they were dismissed in
March when MPLC's legal coun-
sel agreed to take action to ad-
dress the same issues raised by
the taxpayers.

Since the dismissals, the only
.activity in the three cases, which
involve the Pacific Islands Club,
the DFS store in Garapan and
an undeveloped piece of San
Roqu.e land, has come in the form

of efforts by lawyer Ted Mitchell
to prove his theory that Saipan
multi-millionaire busineseman
and special judge Larry L. Hill-
blom was behind the three cases.

Dotts, who represented
Mario Taitano in one of those
can, said the casoes could he
re-filed because MPLC has not
followed through on its promise
to take action,

Mitchell, who represents sev-
eral people who are trying to re-

gain land they previously sold,.

also represents the Marianas
Public Land Trust.

It is on behalf of MPLT that
he has pursued his Hillblom con-

/7" lems related to lawsuits involv-

spiracy theory, which has led to
nothing more than another the-
ory — that seven lawyers con-
spired to pursue the three cases
and that O'Connor supplied the
finnncing. Mitchell claims to have
proof of the new findings, which
are heing disputed.

What happens

to the land?

The three taxpayer-based
cases alleged that whenever a
corporation violates Article 12,
the land in question must be
forfeited to the commonwealth
government.

Mitchell, however, contended

ing Article 12 of the Common-
wealth Constitution stalled in
the Legislature, another lawsuit
has been filed in an attempt to
regolve land transactions in-
volving corporations.

Potowatomie, Inc., a corpora-
tion owned by Saipan-based
lawyer Bob O’Connor, filed suat
in Superior Court on Aug. 26 =
obtain a court ruling on the leg’:
status of land involving in the
Coral Island Condominiums on
Mount Tapotchav, Saipan.

The suit seeks an order declar-
ing Jose Terlaje legal owne:: of
the land and declaring vali * a
lease agsignment from W )]
Japan Co., Ltd. to Potowatom:e.

Title: Article 12 continues to spawn litigation

Named as defendants are Doly-
orah J, High, Charles D. Jordan,
Stephen Fisher, Jose C. Terlaje
und Jose C, Terlaje, Jr., Regina
C. Terlaje, WDI Saipan Co. and
WDI Japan Co., the common-
y-realt.h government and the Mar-
mll’a:e Pul;}{c Land Corp.

otentially involved in the suit,
filed by Michael W. Dotts of O'Cor.
nor’s law office, is section 6 of Arti-
ce _12, which deals with land trans-
actions involving corporations.

Dotts aaid the government and
MPLC are named as defendants
t.tﬁ “ensure that no forfeiture to

e government has occurred un-
der Article 12, section 6.” -
B Article 12 limits ownership of
<dmmonwealth land to people of
Northern Marianas descent,

The suit was filed because Po-
towatomie “can’t trust the title '
anc! cap't get title insurance on
major issues affecting the title
— namely Article 12,” Dotts said.

The ownership of land by cor-
porations is the subject of sever-

that what happens to the land
depends on whether the corpe,
ration was ever qualified to ow .,
land in the firat place. ;
Section 6 of Article 12 states’
“Whenever a corporation ceases
to be qualified under section 5, ¢
perinanent or long-term interes:
in land in the commonwealth ac'
quired by the corporation . . !
shall be immediately forfeited
without right of redemption to
the government.” f
Section 5 of Article 12 requires
that any corporation, in order t-,
legally own land in the common
wealth, must be owned 100 per-
cent by people of Northern Mar-
ianas descent. The requirement

was b} percent prior to a 1985
constitutional amendment.

Mitchell’s theory in his Arti-
cle 12 cases involving corpora-
tions is that the corporations
that allegedly violated Article
12 were nothing more than
shams that had the names of
people of Northern Marianas
descent on paper to act as
fronts for people not of North-
ern Marianas descent.

He argues that if a corporation
was a sham and never qualified
to own commonwealth land, it
could never cease to be qualified.

The Potowatomie case, at
least for now, does not involve
Mitchell at all.



.
}
"

FRIDAY SEPTEMBER 10, 1993-V f_RIANAS VARIETY NEWS AND VIEWS-3

Guerrero bides tlme on Article 12 bill

By Rafael H. Arroyo

GOVERNOR Larry 1L Guetrero
has withheld action on an Article
12 legislation from the House of
Representatives until he fully di-
geststhe mechanics of asimilar but
more compreherisive bill from the
Scnate on the same issue.

House Bill8-295, whichsccksto
put a cap on fees paid attomeys
litigating Article 12 cases, has re-
mained on the desk of the chief
executive since the House trans-
mitted it last August 17th.

‘Guerrero said he is still awaiting
word about the fate of Scnale Bill
8-124 before making a decisionon
the pending mecasure, cssentially
because both bills address similar
problems,

“We're still getting input fion,
our legal advisers on the pending
measure. We'll compare this with
the Senate version and see which

will best accommodate the con-
cerns of our people,”-said Gover-
nor GuerTero in an interview with
reporters yesterday.,

Guerrero’s apparent wait-and-
sce attitudeon H.B.8-295ishinged . .

onwhether it would be bettet to just
enact an omnibus legislation on
Article 12 bill like the Senate
measure, considering that it ad-

"dresses the issue of attomeys fees

as tackled in the House legislation.

“I need to digest both bills more.
I am more concemed about the
constilutionality of their provisions
and has been discussing them with
my legal advisers,” said the gov-
cmor. _

HLB.8-295 limits Article 12 law-
yers 10 a maximum compensation
of $700 per hour, It also prohibits
sontingency arrangements, where
attorneys fees would be basedon a
percentage of the value of the land
being recovered.

The bill was authored by Rep.

Stanley T. Torres, with major -

amendments put in by Rep. Jesus
P. Mafnas.

On the other hand, S.B, 8-124
addresses four controversial issues
concemed with the interpretation
of Article 12 issues.’

Aside from also placm& acapon
attorneys fees as in H.B. 8-295, it
shortens the period within which
Article 12 claims may be brought
up by the original landowner ver-

'sus the purchaser of the real estate

property.

Aside from that, it dogs away with
the resulting trust theory as applied
by CNMI courts on Article 12 cases
andprovides restitutionfor those who
lose their investments on a property
that is reclaimed through Article 12,

Anticle 12 of the Constitution pro-
hibits persons not of Northem
Marianas descent from owning land

‘ mdx:Camnmwea]h'lhlsmeam

the most foreign d:velcp:‘.‘ s could

hopeforinterms of real estat :interest

is 55 years maximum.
Such a restriction had developers

" trying various ways on gaining long

term land interest, mcludxn,' the use
of local dummies who pos:; as land
buyers for them,

Because the Commonwealth
Recorder’s Office has no means to
ascertain the source of the money
used inany land transaction, *he valid
transactions could not be distin-

guished from those that violate the
land alienation provision.

Such uncertainty has projected an
image from investors that i the
Commonwealth, a good faith land
deal may not tum out 10 be a good
faith land deal afier all.

To correct such uncertainty, S.B.
8-124 was introduced.

The bill haspassed the Senate after
a series of public hearings and was
quickly transmitted 10 the House
where it is now pending.



Guerrero,
Tenorio

support
SB 8-124

BOTH candidates for governor
and their running mates have
formally gone on record in
support of Senate Bill 8-124,
according to SMART, the
coalition of local citizens formed
to solve the Article 12 crisis.

On Sept. 24, Governor
Lorenzo I. De Leon Guerrero
and Lt. Gov. Benjamin T.
Manglona added their signatures
to those of thousands of local
residents on a petition calling on
lawmakers to "act without delay
to solve the Article 12 crisis and
stop the lawsuits."

The governor earlier told a
SMART (Saipanese Mobilized

. on ARTicle 12) delegation that
. he strongly supports SB 8-124

and was asking Speaker Thomas
P. Villagomez to move the bill
through the House - without
delay.

Meanwhile, Democratic
candidate for governor Froilan
Tenorio said on last
Wednesday's Jon Anderson
show on Marianas CableVision
that he and running mate Jesse
Borja both "support the intent”
of SB 8-12.

The bill limits the period
during which land claims under
Article 12 of the Constitution
may be filed. It also allows
devzlopers "W recover their
investment.

Lucy Nielsen, a founding
member of SMART, said the
organization "is very pleased that
both gubernatorial tickets have
recognized that this isn't about
politics -- it's about basic
fairness.”

"The people are united behind
SB 8-124 as a solution to the
Article 12 crisis -- but time is
running out,” Nielsen said.
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sourt nixes bid to uncover true plaintiff in land case

[E SUPERIOR Court recently
pressed a subpocena issued by
: Marianas Public Land Trust
Bank of Saipan requesting all
nk records of busincssman
rry Hilblom, attomeys Michacl
tts and Robert O'Connar and

the San Rci]uc Beach Develop-

ment Co. i1 connection with a
“fraud on the cour!” claim made
by MPLT in the Ayuyu v. Com-
monwealth Investment Co.

In a decison and order penned
by Judge N_iimy Taylor, the trial

court ordered that the discovery
expedition initiated by MPLT on
the true plaintiff in the Ayuyu vs.
CIC case be stopped.
Furthermore, it went in favor of
a motion filed by SRBD for a
protective order against the same

!

l
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subpoena on the grounds that the
discovery being sought is “im-
proper, irrelevant and intrudes on
SRBD's private rights.”

MPLT initiated a deposition on
whotthe real plaintiff inthe Ayuyu
case after it had reason to believe

' Ayuyu and his lawyer in the case,
James Hollman, committed **fraud
on the court.”

This was because there was
suspicion on MPLT's part that
Hillblom financed the suit with-
out himself acting as plaintiff in
the case. ,

But assuming that Hillblomdid

finance the lawsuit without him-

self acting as plaintiff, the only
conceivable harm done to MPLT
would be its inability to seek rule
11 sanctions against him person-
ally because he was neither attor-
ney nor named plaintiff.

And since MPLT does not seck
relief from any judgment, but
rather money damages for al-
leged fraud in not disclosing the
real plaintiff in the case, it cannot
invoke Rule 11 sanctions on any
of the parties of the case, nor on
Hillblom.

“Sanctioning an attomey s firm
or a corporate party’s president is
still a far cry from sanctioning
somcone who is not officially af -

filiated in any way with either the
altomey or the party,” the deci-
sion read.

It further said that since
Hillblom cannot be a potential
target for Rule 11 sanctions inthis
case, discovery aimed at proving
his identity as the *real plaintiff™
cannot be proper.

The subpoena could not also
prosper since MPLT cited nopur-
pose for the discovery sought be-
yond the “real plaintiff™ issue.

The court, in defending its de-
cision cited a similar precedent
whereby “it appears that defen-
dants are attempting to utilize the
discovery rules as a “fishing ex-
pedition” to find some basis for
their claim,

“Given the court’s determina-
tion that MPLT’s motion for sanc-
tions does not support the discov-
ery sought in the subpocna at is-
sues, there is no need to deter-
mine whether MPLT is a govern-
ment authority, for the purposes
of 12 U.S.C. § 3401 et seq. Like-
wise the court need not determine
here whether the constitutional
right to privacy attaches to a cor-
poration, and if so, how that right
should be balanced against the
need fordiscovery in a civil suit,”
the coun decision read.



continues to draw local signatures

MORE than 1,6000 eligible CNMI voters have signed a petition to the
slature demanding that it “act now!” to solve the Article 12 crisis

Le

Pefition to solve Art. 12 crisis

before adjourning for re-election campaigning.

Organizers said these petition
drive will continue tobe collected
until action is taken on presently
pending legislation aimed at re-
solving the Article 12 crisis.

“We want our elected leader to
know how strongly we feel that
everything we care about - our
culture, our economy, even our
personal relationships with each
other - is in danger because of the
continuing Article 12 crisis,” said
Connie Coward, one of spokes-
person for the effort.

The group calls itself
“SMART" which stands for
“Saipanese Mobilized on Article

12.” Its petition reads:
“IT'S TIME TO ACT! Legisla-

tors must solve the Article 12.

crisis. We, the undersigned, US
citizens and residents of the
CNMLI, call upon our Legislature
to act without delay to solve the
Article 12 crisis and stop the law-
suits. '

This crisis must be solved be-
fore our economy is ruined and
more people lose their jobs. It
must be solved before our inter-
national reputation as a secure
place to dobusiness, is destroyed.
It must be solved before we lose
faith in each other and in our

word of honor.

We want our legislators to face
this problem now and pass legis-
lation before leaving Capitol Hill
to campaign for re-election.”

“The Legislature has come a
long wa( inrecognizing the prob-
lem, holding hearings and «fraft-
ing legislation,” said S.M.A.R.T
spokesperson Coward. “But now,,
with very few days remaining ing
this legislative session, we want'
them toknow that weexpect them
to f’mss the Article 12 bill now
before them (SB 8-124) and get
the Governor to sign it, before
th?{y start campaigning,” she
added.
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Residents push for Article 12 action

By DAN PHILLIPS
Dally News Siaff

Taking care of looming prob-
lems associated with lawsuits in-
volving Article 12 of the Com-
monwealth Constitution must
come before campaigning for the
upcoming election, at least in the
eyes of an activist group calling
itself SMART.

SMART, short for Saipanese
Mobilized on Article Twelve, is
led by DFS Saipan Ltd., Ken and
Connie Coward, and other people

related lawsmts

Following a massive public ed-
ucation campaign backed by
DFS, which included two video
programq and a flyer desxgned to

ut the problems involved in the
awsuits into common language,
the SMART group am more
than 1,500 signatures on a peti-
tion that called for legislative ac-
tion. _

The latest form of campaigning
on the Article 12 controversy has
come in the form of a flyer mailed
to most of the commonwealt.hs

The flyer was published by a
loose-knit, nameless coalition
that includes Saipan lawyer
Michael W. Dotts, who said the
work has come on behalf of Boni-
ta Vista Properties, Inc.

Connie Coward, who could
lose the house she and her hus-
band built on Capitol Hill dtie to
an Article 12-related lawsuit, led
the SMART drive that gathered
the signatures in about a
month’s time.

The petitnon contained the .

statement, “We th

. solved before we lose faith i1 ¢,
‘other and in our word of L,

CNM], call upon our Legislature
to act without delay to solve the
Article 12 crisis and stop thetlaw-
suits.”

“This crisis must be solved be-
fore our economy is ruined and
more people loge their jots. It
must be solved before our ),pt*r-
national reputation for vc.ng
business is destroyed. It m;: v*;)e

the petition says. Hh
A wide speciram of peopie,

'lt{(-

ened by litigation alleging viola-
tions of Article 12, which limits
ownership of commonwealth
land to people of Northern Mar-
ianas descent.

Coward said she and her hus-
band stand to lose their life sav-
ings if they lose their Capitol
Hill house without being com-

. pensated.

“The Senate bill would at least
make sure that if we lost our
house, we would be compensated,
so that if we have to start over,

whose lives are be and ,

ing
indirectly aﬂ‘ected by Article 12- registered ¥o rs

.......
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from bqtal deyelopers to average
the - hqnjeqwn: _"!!Gbeingthmat-

; CI 'See  RESIDENTS, Page 4

ReS|dents Petltlon shows |mpact on average people

Q Continued from Page 1

it won't be with nothing,” she said.

The petition drives home the message
to lawmakers.that average people, not just
corporations and developers, are being af-
fected by the lawsuils, either directly or
indirectly, Coward said.

She also said some clected leaders feel
¥l Senate Blll 8-124, which addresses al least
four major issues involved in Article 12-
related litigation, is f)olmcully sengilive.

“Maybe they think it is o sensitive is-
sue, but 1 think nore peaple are on our
side. Just look at the resulls of the petition,”
Coward said.

She said the signatures were gathered in
about a month, then turned into Marian Al-
dan-Pierce of DFS for verification. After
that, however, many have asked if they
could sign, Coward said.

Senate Bill 8-124 is now awaiting action
itgd the House, which could meet in a session

ay.

The bill would limit the amount lawyers
could charge in Article 12-related litiga-

I'\-iday, Septéember 17,

COMMONWEALTH FOCU:

tion, provide for compensation for people
who lose their land in Article 12-based law-
suits, set a statute of limitations for law-
suits alleging Article 12 violations and clar-
ify the application of the “resulting trust”
legal doctrine.

House Speaker Thomas P. Villagomez
had said the House was careflully review-
ing the bill and waiting to see what Gov.
Larry 1. Guerrero would do with a House
bill that addresses only tlie limitation on
lawyers' charges.

That bill, which would allow lawyers to
charge up to $700 an hour, instead of mak-
ing contingency fee arrangements for a per-
centage of the land’'s value in case the
lawyer wins, is now before the governor.

Guerrero, however, said that he would
rather deal with the more comprehensive
Senate bill, so that he doesn’t have to du-
plicate his effort.

He also said his staff is looking into the
constitutionalitv of the House bill.

Guerrerol  ntil next Friday to decide
whether or nuv. « 8ign the House bill.

Ken and Connl-
alleging violath

Dan PhllllpdDaII; Ne;vs Slz;‘"
“oward’s Capitol Hill house Is being threatened by a lawsult
of Article 12 of the Commonwealth Constitution.



PACIFIC STXR

i

SR

September 17,1993 21

The CNMI Senate answers your questions
about the Article 12 crisis

THE FOLLOWING questions are answered
Dy excerpis from the report of the Senate
Committee on Resources, Development and
Progiar & gert ivo. 8-03) 0u'5.B. 3-124.

Q. Have the Article 12 decisions affected
the title of our land?

A. “The Commonwealth’s land title sys-
tem cannot now be considered reliable. The
documents filed at the Commonwealth’s Re-
corder Office do not show who provided the
money for the purchase of a parcel of land.
Even if all the deeds, leases, mortgages, etc.,
required by law are present at the Recorder’s
Office, an examination of record title will
not show whether or not land was purchased
by a person of NMI descent using money
from a person who was not of NMI descent.
Thus, it is nearly impossible to determine if
a seller or lessor possesses clear title of the
parcel of land.” (footnote omitted)

Q. Since we can no longer ensure poten-
tial buyers or lessees that we have clear title
inourland, can’t we just tell them to buy title
insurance to protect themselves?

A. “Since 1987, it has been impossible to
purchase title insurance against Article XII
suits. Thus, investors are faced with the pos-
sibility of a total loss of whatever money they
may invest in developing a piece of CNMI
property.”

Q. Has our inability to provide clear title
because of these court cases affected the
value of our property?

A. “Land values in the CNMI have

dropped by 20 t0 50 percent over the last two

years. [Footnote #3] This is a conservative
estimate. The Committee is aware of land
parcels whose value has dropped by as much
as 83 percent in the last two years... ”

Q. Is this major drop in 1and prices due to
the Article 12 cases or to the recession?

A. “Itis clear that Article XII is not the
sole reason for the slowdown in the NMI
economy. But it is equally clear that the

Article 12 cases are a significant contribut-
ing factor. Guam and Hawaii have also
suffered from high Japanese ii.terest rutes
and the general global recession, but neither
has seen anything like the drop in land val-
ues that we have.”

Q. Didn’t the Court recognize that its
Article 12 decisions would harm our
economy?

A. “The Court recognized that its deci-
sion might cause problems. "We are, how-
ever, concerned with the pssibility that a
decision in favor of Mafnas may ‘unleash
chaos into the Northern Marianas land title
system and economy’... [w]e note that our
ruling might pose problems for land title
researchers... [and] may create difficulties
with respect to loans secured by real prop-
erty, title to which may be constitutionally
tainted.” "

Q. Isonly the value of our land at stake?

A. *“These economic problems are not
the only reason we have for bringing this
legislation forward. There are also funda-
mental issues of fairness and justice at stake.
Itisclear from testimony and other evidence
that in at least some cases, innocent persons
whoactedin good faith are now being threat-
ened with the loss of their homes and their
life savings because of Article XI1 suits. This
is an intolerable situation”

Q.Ifthisis a sensitiveissue, can’t we just
ignore it and hope it will go away?

A. “{IJt is abundandy clear from the
public hearings that the Article XII suits
have had an extremely divisive effect on our
island communiry. Neighbors, friends, and
even families have been split. Emotions run
high on both sides.”

Signers of the Senate Committee Re-
port: Sen. Edward U. Maratita, Sen. Paul A.
Manglona. Sen. David M. Ching, Sen. Juan
S. Torres and Sen. Francisco M. Borja. Dated
July 23, 1993.




Article 12 bill now lav

By Rafael H. Arroyo

GOVERNOR Larry 1. Guerrero
yesterday signed into law a bill
that would set limits and control
the billing practices of attorneys
prosecuting claims under Article
12 of the Constitution.

With astroke of a pen, Guerrero
snacted House Bill 8-295 into
Public Law 8-29, two days before
he statutory deadline for him to
«ct on the measure expired.

“Uncertainties over land titles
hreaten the Commonwealth
:conomy and create inequities for
nany landowners,” said Guerrero
1s he announced the action he
ook on H.B. 8-295.

“Landowners, investors, real
:state companies and others need
iolutions that are fair, legally
;ound and equitable to all parties.
Thislav/ is a part of the solution to
he land title question,” added the
-hief executive.
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295, it shortens the period within
which Article 12 claims may be

Yesterday's signing contrasts
an earlier pronouncement made
by Guerrero that his action would
wait until he fully digests the
mechanics of a similar but more
comprehensive bill from the Sen-
ate on the same issue.

Guerrero said he was awaiting
word about the fate of Senate Bill
8-124 before making a decision
on the pending measure, essen-
tially because both bills address
similar problems.

.H.B. 8-295 limits Article 12
lawyers to a maximum compen-
sation of $700 per hour. It also
prohibits contingency arrange-
ments, where attorneys fees would
be based on a percentage of the
value of the land being recovered.

The bill was authored by Rep.
Stanley T. Torres, with major
amendments put in by Rep. Jesus
P. Mafnas.

On the other hand, S.B. 8-124

continued on page 5

Article 12 of the Constitution

brought up by the original land-
owner versus the purchaser of the

Aside from that, it does away
with the resulting trust theory as
applied by CNMI courts on Ar-
prohibits persons not of Northern

real éstate property.
investments on a property that is

ticle 12 cases and provides resti-
tation for those who lose their
reclaimed through Article 12.

Marianas descent from owning

problems on Article 12.

land in the Commonwealth. This

means the most foreign develop-
ers could hope for in terms of real

estate interest is 55 years maxi-

mum.

Such arestriction had develop-
ers trying various ways on gain-

ing long term land interest, in-
cluding the use of local dummies

who pose as land buyers for them.

Because the Commonwealth

Recorder’s Office has no means

to ascertain the source of the
money used in any land transac-
-tion, the valid transactions could
not be distinguished from those

Vice Speaker Diego T. Benavente puts o
d n
led the group Saipanese Mobi/izecfgn Arﬁge

that violate the land alienation

provision.

"S.MAR.T.”pin in the
Twelve in asking the

Ve

presence of Marian Aldan-Pierce.

_2aimeys -

<12 12 cases, has re-

mained on the desk of the chief
executive since the House trans-

mitted it last August 17th.

whirheeeks toput

7

Under Commonwealth statute,

Such uncertainty has projected
an image from investors that in
the Comn.onwealth, a good faith
land deal may not turn out to be a
good faith land deal after all.
the chief executive has 40 days to

Thenew '~

wise, it automatically becomes
law. But since that deadline date

falls on a Sunday, the preceding
sidered the lastday for him b sign

Friday September 24th was con-
the measure.

either approve it of veto it, other-

acaponf. . .
gating Ar:

Piarce
House to pass a Senate bill addressing
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Group ask Ho ase to pasg Article 12 bill

By Rafael H. Arroyo

OME ten members of the group
alled Saipancse Mobilized on
rticle Twelve (SM.AR.T.)
esterday trooped to the Legisla-
irc 1o lobby the Housc of Repre-
ntatives into passing a Senate
ill which they think could solve
srrent problems with the land
ienation provisionof the CNMI
onstitution.

The group, who sought audi-
nce withHouse Speaker Thomas
. Villagomez and other House
aders, were led by Marian
Idan-Pierce, Lucy Niclsen, Ken
'oward and Saipan lawyer Mike
Jotts who all asked the House to
ct with dispatch on Senate Bill
-124, a bill regarding the con-
oversial Constitutional provi-
on.

“Wedecided tc comeuphere to
scek support and find out the po-
sitionof our lawmakers on Senate
Bill 8-124. As you know time is
of essence here. There is but a
couple of months left inthe Eighth
Legislature's term of office and
we're concerned about the fate of
the bill,” said Nielsen.

This is because as soon as the
Eighth Legislature convenes for

its sine die session, and the Ninth.

Legislature is convened, all bills
pending at both houses are con-
sidered dead.

It will be up then for the mem-
bers of the next Legislawre to
take up some of those pending
bills for reintroductionin the ninth
august body.

“This is something we do not
want (o happen. We do not want

causc this means we have 10 start
all over again,” said Nielsen.

Aldan-Pierce, another member
of the group, echoed Nielsen’s
fears, saying it is difficult to start
the process of reeducating the
people about the billall over again.

“We have been pushing for
measures to solve the problems
on Article 12 for over a year, We
donot want Lo start again and face
another year of delays,” said
Aldan-Pierce in a separate inter-
view. :

Also, he said the passage of the
Senate bill is needed to provide
guidance for the Commonwealth
judiciary in analyzing current liti-
gation involving Article 12,

This, she said, is especially im-
portant in the light of the recent
US Ninth Circuit Court decision
inthe Ferreiravs. Borjacase which

Rep. Heinz S. Hofschneider answer queries from
Legislature yesteroay.

the bill to die a natural death be-

S.M.A.RT <ignatories who trooped to the

remanded the case bac | to the
CNMI courts. :

“That decision made 't more
important that the Legisla ure act
on the bill, because of the 1cedto
have some guidelines ip>r our
courts to act within,” said, Aldan-
Pierce.

S.B. 8-124 seeks to place acap on
attormeys fees on real property cases
and calls for equitable compe 1sation
1o parties adversely affected n land
disputes involving Article 12.

It also provides for ashorter statute
of limitation, that is a shorter period
withinwhichoriginal landownerscan
file for a claim under Article ! 2.

Article 12 restricts ownership of
land in the Commonwealth or'ly to
persons of Northem Marianzas de-
scent

Thatis why some foreigndevelop-
ers have resorted to circumvention of
such restriction through the use of
local “durnmies” who purchase , and
for their use.

Such a modus operandi has cast
doubts on the validity of certain *and
transactions, especially since - .2
Commonwealth's land title syswm
has been lately labelled asunrel a2,
because any examination of r>~ 1

tile will not show where purchase
money for any land transaction came
from.

Since aland purchased by a person
of NMI descent could not be ascer-
tained in terms of money source, it is
nearly impossible 0 determine if a
sellor or kessor possesses clear ttle of
any land.

This uncertainty has led to inves-
torshaving second thoughts on doing
business here for fear that they may
lose their investments duc to Article
12.

This was the siwation that Senate
Bill 8-124 wanted 1o address.

Only recently about 1,000 US citi-
zens residing here in the NMI have
gathered themselves intoa group and
circulated a petition asking that steps
be taken to resolve Article 12 prob-
lems.

Calling themselves SM.ARR.T,,
the group is said 10 have gathered
approximately 1,700 signatures, ac-
cording to Aldan-Pierce,

“Its time to act. we call upon our
Legislawre to act without delay 10
solve the Article 12crisis and stop the
lawsuits, before the economy is ni-
ined and more people lose their jobs,”
the group was heard as having said.
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ourt nixes bid to uncover true plaintiff in land case

A , SUPERIOR Court recently
ressed a subpocna issued by
Marianas Public Land Trust
ank of Saipan requesting all
¢ records of businessman
y Hilblom, attorncys Michacl
s and Robert O’Connor and

the San Rq”uc Beach Develop-
ment Co. in, connection with a
“fraud on the court” claim made
by MPLT in the Ayuyu v. Com-
monwealth Investment Co.

Ina '!ec'mon and crder penned
by Juhg 3}* arly Taylor, the trial

s‘«‘h i

court ordered that the discovery
expedition initiated by MPLT on
the true plaintiff in the Ayuyu vs.
CIC case be stopped.
Furthermore, it went in favor of
a motion filed by SRBD for a
protcctwe order againsl the same

subpoena on the grounds that the
discovery being sought is “im
proper, irrelevant and intrudes on
SRBD'’s private rights.”

MPLT initiated a deposition on
who the real plaintiff inthe Ayuyu
case after it had reason 10 belicve

; Ayuyu and his lawyer in the case,

James Hollman, commiued “fraud
on the court.”

This was because there was
suspicion on MPLT’s part that
Hillblom financed the suit with-
out himself acting as plaintiff in
the case.

Butassuming that Hillblomdid
finance the lawsuit without him-
self acting as plaintiff, the only
conceivable harm done to MPLT
would be its inability to seek rule
11 sanctions against him person-
ally because he was neither attor-
ney nor named plaintiff.

Andsince MPLT does not seck
relief from any judgment, but
rather money damages for al-
leged fraud in not disclosing the
real plaintiff in the case, it cannot
invoke Rule 11 sanctions on any
of the parties of the case, nor on
Hillblom,

“Sanctioning anattomney's firm
or a corporale party’s president is
still a far cry from sanctioning
someone who is not officially af-

filiated in any way with cither the
attomey or the party,” the deci-
sion read.

It further said that since
Hillblom cannot be a potential
target for Rule 11 sanctionsin this
case, discovery aimed al proving
his identity as the “real plaintiff™
cannot be proper.

The subpoena could not also
prosper since MPLT cited no pur-
pose for the discovery sought be-
yond tlie *“real plaintift™ issue.

The court, in defending its de-
cision cited a similar precedent
whereby “it appears that defen-
dants are attempting to utilize the
discovery rules as a “fishing ex-
pedition” to find some basis for
their claim,

“Given the court’s determina-
tionthat MPLT's motion for sanc-
tions does not support the discov-
ery sought in the subpoena at is-
sues, there is no need o deter-
mine whether MPLT is a govern-
ment authority, for the purposes
of 12U.S.C. § 3401 et seq. Like-
wise the court need not determinc
here whether the constitutional
right to privacy attaches to a cor-
poration, and if so, how that right
should be balanced against the
need for discovery ina civil suit,”
1he cournt decision read,



lona-
members
negotiations

By DAN PHILLIPS
Dally News Staff
Where did Article 12 of the
Commonwealth Constitution
como from, and why is it there?
Lt. Gov. Benjamin T. Man-
glona, one of the negotiators
' of the Commonwealth
Covenant and a delegate to the
first Constitutional Conven-
tion, explained how Article 12
came into being.

M

a.fear on the part of the United
States delegation that if we ever
permitted land alienation (un-
restricted land ownership), our
local people would definitely sell
our land to outsiders, especially
to our neighbors like Japan and
Korea,” Manglona said,
“There was tremendous dis-
cussion about how to protect
" against that and both sides came
to the conclusion that it was in
the best interests of the North-

O See NEGOTIATE, Page 1.
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During the negotiations that .
led to the Covenant, “there was -
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ern Wanﬂnaa people to preserye
thel: preclous land,” ho sald.:

nglona said that some of .

the, members of the Northern

Ma+‘anas delegations felt that -

lancfownership should not be re-

str‘jted but the negotiations -

enésd with an agreement that
lar‘l éwnership would be re-
strited to people of Northern
Ma 'ianas descent until at least
25 “hars after the termination

of tpe United Nations trustee- -

shi?) agreement as it applied to
thefslands.

“After the 25-year period, then
it is up to the people and the lead:
ers to decide,” he said.

Although there were con-
cerns that the restrictions,
~vhich are contained in section
203 of the Covenant, would be

-, or sidered unconstltutlonal un-

2? the U.S. Constitution, Her-
man Marcus of the U.S. State
Department assured the North-
e'n Marianas that it was de-
fensible, Manglona said.

Negotiate: U. S prdpose Artlc,le12terms'

' v,"Our people were desperate
: for cash and would have

quickly sold their land for some
.money. The negotiators did not
‘want the locals to lose control of
their islands.’

— LT. GOV. BENJAMIN MANGLONA

Section 805 was included be-
cause the negotiators “felt we
needed time to educate our citi-
zens and to protect them, so they
could become more knowledge-
able about economic conditions
and the market for land, and
eventually represent themselves
in land transactions,” he said.

The bottom line, he said, is
that in the early days of the com-
monwealth, “our people were des-
perate for cash and would have
quickly sold their land for some
money. The negotiators did not

want the locals to lose control of
their islands.”

Section 805 itself states that
it was created “in view of the im-
portance of the ownership of land
for the culture and traditions of
the people of the Northern Mar-
iana Islands, and in order to pro-
tect them against exploitation
and to protect their economic ad-
vancement and self-sufficiency.”

Section 805 requires the com-
monwealth to, until 25 years af-
ter the termination of the
trusteeship, “regulate the alien-

lll'

ation of permanent and long-
term interests in real property
Ao as to restrict the acquisition of
nuch intorentn Lo pernonn of
Northern Marianas descent.”

Articlo 12 of tho Common-
wealth Constitution was intend-
ed to fulfill the mandate of sec-
tion 805.

Manglona said Article 12 is
very clear in describing who can
own what interests in land in the
commonwealth.

“There seems to have been
some circumvention of Article 12
in land transactions. That is
what caused the misunder-
standing going on now,” he said.

“There has to be more than
considering the economy. We
must protect the pcople in-
volved in the transactions. The
court has gotten to the point of
saying there has been circum-
vention, but it has yet to ad-
dress the issue of restitution.
It's unfair for someone to lose
an investment along with the
land,” Manglona said.




Pefition fo solve Art. 12 crisis

continues to draw local signatures

MORE than 1,6000 eligible CNMI voters have signed a petition to the

Legislature demanding that it “act now!” to solve the Article 12 crisis
before adjourning for re-election campaigning.

Organizers said these petition
drive will continue to be collected
until action is taken on presently
pending legislation aimed at re-
solving the Article 12 crisis.

“We want our elected leader to
know how strongly we feel that
everything we care about - our
culture, our economy, even our
personal relationships with each
other - isin danger because of the
continuing Article 12 crisis,” said
Connie Coward, one of spokes-
person for the effort.

The group calls itself
“SMART" which standa for
“Snipnnese Mobilized on Article

12" Its petition reads:

“‘IT'S TIME TO ACT! Legisla-
tors must solve the Article 12
crisis. We, the undersigned, US
citizens and residents of the
CNM], call upon our Legislature
to act without delay to solve the
Article 12 crisisand stop the law-
suits. '

This crisis must be solved be-
fore our economy is ruined and
more people lose their jobs. It
must be solved before our inter-
national reputation as a secure
place todobusiness, is destroyed.
It must be solved before we lose
faith in ench other and in our

word of honor. 4

We want our legislators to faca;
this problem now and pass legis-
lation before leaving Capitol Hill
to campaign for re-election.”

“The Legislature has come a
long wa( inrecognizing the prob-
lem, holding hearings and draft-
ing legislation,” said S.M.A.R.T
spokesperson Coward. “Butnow,
with very few days remaining in
this legislative session, we want
them toknow that we expect them
to ‘pass the Article 12 bill now
before them (SB 8-124) and get
the Governor to sign it, before
th?' start campaigning,” she
added.



Residents push for Article

By DAN PHILLIPS
Daily News Siaff

Taking care of looming prob-
lems associated with lawsuits in-
volving Article 12 of the Com-
monwealth Constitution must
come before campaigning for the
upcoming election, at least in the
eyes of an activist group calling
itself SMART.

SMART, ghort for Saipanese
Mobilized on Article Twelve, is

put the problems involve

related lawsuits.

Following a massive public ed-
ucation campaign backed by
DFS, which included two video
programs and a flyer designed to

in the

awsuits into common language,

the SMART group amassed more

than 1,500 signatures on a peti-

tion that called for legislative ac-
tion.

The latest form of campaigning

The flyer was published by a
loose-knit, nameless coalition
that includes Saipan lawyer
Michael W. Dotts, who said the
work has come on behalf of Boni-
ta Vista Properties, Inc.

Connie Coward, who could
lose the house she and her hus-
band built on Capitel Hill dtie to
an Article 12-related lawsuit, led
the SMART drive that gathered
the signatures in about a

v

CNM], call upon our Legic ature
to act without delay to soﬁq']e the
Article 12 crisis and stop t} » law-
Buits.” L (T'
“This crisis must be solvpd be-
fore our economy is ruired and
more people lose their ji bs. It
must be solved before outinter-
national reputation for'doing
business is destroyed. It nf,}ist be

. solved before we lose faith {3 each
‘other and in.our word of l-;‘!‘onor,"

led by DFS Saipan Ltd., Kenand on the Article 12 controversy has month's time. L the petition says. o
Connie Coward, and othet people come in the form ofafiyermailed  The petition contained the . A wide spectrum of people,
whose lives are Being i and , to most of the commonwealth’s statement, “We the undersigned, from hotel deyelopers to average

indirectly affected by Article 12- r\?gjstered votérs. . .

\

(I
~

U5, citizens and res

' ]

enta of the - fcesqwhers arb being fareal-

12 action

ened by litigation alleging viola-
tions of Article 12, which limits
ownership of commonwealth
land to people of Northern Mar-
ianas descent.

Coward said she and her hus-
band stand to lose their life sav-
ings if they lose their Capitol
Hill house without being com-
pensated.

“The Senate bill would at least
make sure that if we lost our

- house, we would be compensated,

so that if we have to start over,
1.0 See RESIDENTS, Page 4

{ Residents: Petition shows impact on average people

O Continued from Page 1

it won’t be with nothing,” she said.

The petition drives home the message
to lawmakers.that average people, not just
» corporations and developers, are being af-
K fected by the lawsuits, cither directly or
CE indirectly, Coward snid.

She also said some 2lected leaders feel
U3 Senate Bill 8-124, which addresses al least
=2 four mnjor insues involved in Article 12
5 related }il.iuul,inn, in politically sensitive.

“Mnybe they think il is o sensitive is-
E suc, but 1 think more people are on our
side. Just look at the results of the pelition,”
Coward said.
. She said the signatures were gathered in
> about a month, thien tumed into Marian Al-
© dan-Pierce of DFS for verification. After
é that, howaver, many have asked if they
& could sign, Coward said.
33 Senate Bill 8-124 is now awaiting action
in the House, which could meet in a session
today.
The bill would limit the amount lawyers
could charge in Article 12-related litiga-

tion, provide for compensation for people
who lose their land in Article 12-based law-
suits, set a statute of limilations for law-
suits alleging Article 12 violations and clar-
ify the application of the “resulting trust”
legal doctrine,

1House Speaker Thomns P, Villagomez,
had said the House was carefutlly review-

ing the bill and waiting Lo sce what Gov.
Larey L Guerrers would do with n flouse
hill that addresses only the limitation on

Inwyers' charges.

That hill, which would allow lawyers to
charge up to $700 an hour, instead of mak-
ing contingency fee arrangements for a per-
centage of the land's value in case the
lawyer wins, is now before the governor,

Guerrero, however, said that he would
rather deal with the more comprehensive
Senate bill, so that he doesn't have to du-
plicate his effort.

He also said his staff is looking into the
constitutionalitv of the House bill.

Guerrerol  ntil next Friday to decide
whether or nu. co sign the House bill.

it e

Dan Phifips/Dally News Staff

Ken and Connl- “oward’s Capltol Hill house is being threatened by a lawsuit

alleging violati

of Article 12 of the Commonwealth Constitution.
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The CNMI Senate answers your questions
about the Article 12 crisis

THE FOLLOWING questions are answered
by excerpts .from the; véport of the Senate
Cammittee onicougrss, Development and

Anticle 12 cases are a significant contribut-
ing factor. Guam and Hawaii have also
suffered.from high Japanese interest rates

Programs (Report No. 8-63) on S.I.«s~2:6#= and the génerirgiobal recession, but neither

Q. Have the Article 12 decisions affected
the title of our land?

A. “The Commonwealth’s land title sys-
tem cannot now be considered reliable. The
documents filed at the Commonwealth’s Re-
corder Office do not show who provided the
money for the purchase of a parcel of land.
Even if all the deeds, leases, mortgages, etc.,
required by law are present at the Recorder’s
Office, an examination of record title will
not show whether or not land was purchased
by a person of NMI descent using money
from a person who was not of NMI descent.
Thus, it is nearly impossible to determine if
a seller or lessor possesses clear title of the
parcel of land.” (footnote omitted)

Q. Since we can no longer ensure poten-
tial buyers or lessees that we have-clear title
inourland, can’t we just tell themto buy titie
insurance to protect themselves?

A. "Since 1987, ithas been impossible 1o
purchase title insurance against Article Xil
suits. Thus, investors are faced with the pos-
sibility of atotal loss of whatever money they
may invest in developing a piece of CNMI
property.”

Q. Has our inability to provide clear title
because of these court cases affected the
value of our property?

A. “Land values in the CNMI have
dropped by 20 to 50 percent over the last two
years. [Footnote #3] This is a conservative
estimate. The Committee is aware of land
parcels whose value has dropped by as much
as 83 percent in the last two years... ”

Q. Is this major dropin land prices due to
the Article 12 cases or to the recession?

A. “Itis clear that Article XII is not the
sole reason for the slowdown in the NMI
economy. But it is equally clear that the

has seen anything like the drop in land val-
ues that we have.”

Q. Didn’t the Court recognize that its
Article 12 decisions would harm our
economy?

A, “The Court recognized that its deci-
sion might cause problems. 'We are, how-
ever, concerned with the pssibility that a
decision in favor of Mafnas may ‘unleash
chaos into the Northern Marianas land title
system and economy’... [wle note that our
ruling might pose problems for land title
researchers... [and] may create difficulties
with respect to loans secured by real prop-
erty, title to which may be constitutionally
tainted.” ”

Q. Isonly the value of our land at stake?

A. “These economic problems are not
the only reason we have for bringing this
legislation forward. There are also funda-
mental issues of fairess and justice at stake.
Itis clear fromtestimony and other evidence
thatin at least some cases, innocent persons
whoaciedin good faithare now being threat-
ened with the loss of their homes and their
life savings because of Article XI1 suits. This
is an intolerable situation”

Q. Ifthisis asensitive issue,can’t we just
ignore it and hope it will go away?

A. “[IJt is abundanty clear from the
public hearings that the Article XiI suits
have had an extremely divisive effect on our
tsland communiry. Neighbors, friends, and
even families have been split. Emotions run
high on both sides.”

Signers of the Senate Committee Re-
port: Sen. Edward U. Maratita, Sen. Paul A.
Manglona. Sen. David M. Ching, Sen. Juan
S.Torres and Sen. Francisco M. Borja. Dated
July 23, 1993,
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limits on legal fees

By DAN PHILLIPS
Daily News Staff - =<1 .- .
1t wasn't what be wanted., but

Gov. Larry 1. Guerrero went
ahead an Wednesdayand

signed
_into lawaﬁll*tbathmxts the .Legislature. T4

8
approves :
2
g
One growing concern is that E

~  the desired action will not hap-
n if Democrat Froilan Tenorio '8
mes governor and if thereis &
-gignificant turnover in the next 8

t 5 Elawyer can 7 Cowemsmm
EXET ﬁig)\r“‘"agmanentsm Ahvolie

emount of lege

‘t:clelZofthe{}ommonﬁmalth

, . %= Jed to the new law.:: = = - Xl
v\\

R M"J’W
e a‘i‘ea“‘"in*angh‘ icde12 case; thelawyre
sonable” amounhmd sets a cap will receive a payment to’ &
of $700 per hour on such cases. a percentage of the valye ofthe_.k .
The Senate bill; which also ad- 1and recovered.

, dresses other controversial is-
sues involving in Article 12 Jaw-
" suits, is under review in the
‘ House, and several amendments
. are being considered. .
' Lobbyists from the group call-
" ing itself SMART — Saipanese
Mobilized on Article Twelve —
"toured the Legislature on
' Wednesday, are seeking support
for the Senate bill and urging
that action be taken before the
November election.

SMART has gathered more
than 2,000 signatures on a peti-
tion calling for the Legislature
to act before its members turn

their attention to campaigning

for reelection.

ing alleged Aruclel2 vxo‘latmns .<

The agreements leave the &
lawyer with nothing if no land ¢
is recovered.

Lawsuits alleging violations of
Article 12, which limits owner-
ship of commonwealth land to
people of Northern Marianas de-
scent, have been blamed for caus-
ing poor economic conditions in
the commonwealth.

e bill states that a “sub-
stantial reason” for the failure
to reach settlements in the law-
suits are the contingency-fee
agreements, which provide that
the lawyer will be paid a greater
percentage when the case pro-
ceeds further through the court

system.
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SMART lobbies for passage
of yet another Article 12 bill

MEMBERS of the group, Saipanese Mobi-

J-lized on Article 12 (SMART), this week lob-

bied for passage of a bill aimed at allowing

eslevelopers whados ey rtems-duselo the

land alienation clause, to seek compensa-
tion.

Senate Bill 8-124, introduced by Sen. Paul Manglona, was
passed by the upper house last month and is now before the House
of Representatives.

The measure also puts a cap on contingency fees attorneys can
receive under Article 12-related cases and provides for a statute
of limitations to file such cases. Article 12 limits land ownership
in the CNMI to persons of NMI descent.

Alandmark decision by the Commonwealth Supreme Court in
1991 led to a near-avalanche of similar lawsuits, in which local
landowners, claiming Article 12 violations, sought the return of
their lands. Scores of litigation remain in the local courts.

Mary Aldan-Pierce, a defendant in the landmark case, was one
of the members of the group who lobbied Wednesday for the bill’s
passage.

News of the lawsuits have had a negative impact on the local
economy and is blamed as a major reason for the economic
slowdown. Business leaders and other supporters of the Senate
bill say its passage will goalong way in easing investors’fears that
the Commonwealth is an unsafe place to invest.

“We support the Senate bill because it will comprehensively
address concerns and problems with Article 12. We feel it is
important to do something now. If we wait until after the alection,
we may have new lawmakers unfamiliar with Article problems
and we will have to re-educate a whole bunch of new legislators,”
Aldan-Pierce.

Alsoin the group was Lucy Nielsen, who faces losing land near
Mt. Tapochau she said she acquired in good faith. Nielsen's case
is before the court.

“We support the intent of Article (to restrict land ownership to
the indigenous people) but some of these lawsuits are being
initiated out of sheer greed,” Nielsen said.

Aldan-Pierce said the group met with at least six representa-
tives,includingthe Speaker Thomas Villagomez and Vice Speaker
Diego Benavente, who said they will support the bill during its
floor vote.

Rep. Heinz Hofschneider, when acked for support, said he
would take it a step further by providing language seeking stiffer

nalties for attorneys who are found to be fraudulentlf' engaging
in Article 12litigation. He said he would amend the bill toinclude
grounds for dis%;arring an “attorney who willingly violates the
provision of the bili.”

Aldan-Pierce added that her entourage also visited Gov. Larry
Guerrero, who assured the group he will sign the bill once he
receives it from the Legislature. Guerrero has said he will signa
House bill limiting contingency fees for atiorneys prosecuting
g;'ticle 12 cases. Tiat measure has already been transmitted to

m.
About 1,700 people have signed the SMART petition urging
assage of ‘Artll)cle-l‘z remedygn]eegislaﬁon, according to Alrszm-
erce.

e
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Law limiting Art, 12 attorneys’ fees fo $700 signed

GOV. LARRY Guerrero late Wednesday signed the first law in-
tended to curb abuses of Article 12-related cases.

Public Law 8-29, formerly House Bill 8-295, limits and controls the
billing practices of attorneys who prosecute claims under the land
alien provision of the Commonwealth Constitution.

Before the law, it was cuat%m-
ary for an attorney to chefch a
contingency fee after a cage ras
been won. That could leac, ,%t,o
hundreds of thousands «31. \.ol-

lars. ﬁ), |
“Uncertainties over land titlez
threaten the Commonwealth
economy and create inequities
for many landowners. Landown-
ers, investors, real estate compa-
nies and others need sar?mons
that are fair, legally sou- 4, and
eqmtable toall parties. ’f s law
is a part of the solutxor] ;0. the
landtitle question,”the gojjernor
said in a statement to legi:lative
presiding officers shortly ,aﬁer
the signing. il
The new statute is desigs;“ed to
provide the courts with)some
guidelines on how attorr.ys in
suchcasesaretobecompe j3ated.
Bysetting a $700 per hoyr ceil-
ing an attorney exorbitar. bill-
ing practices by some attomeys
can be addressed, the bil,’s au-
thor, Rep. Stanley Torres; said.
The governor waited ur, Al the
last day before the bill d1es efore
signing because of concerng about

wwr

the constitutionality of some of
its language.

The governor has 40 calendar
days to act on non-appropriation
legislation.

“All attorney’s fees in cases
brought in the Commonwealth
involving Article 12 shall be rea-
sonable and any fee inexcess of a
reasonable amount is void and
an attorney shall collect only
quantum merit for services actu-
ally rendered,” an amendment
added before its House passage
reads.

A similar legislation originat-
ing from the Senate is now before
the lower chamber. Authored by
Sen. Paul Manglona, Senate Bill
8-124 is a more comprehensive
measure that provides compen-
sation to developers who lose in-
vestments under such cases and
sets a six-year limit for filing
Article 12-related lawsuits

Guerrero has said he will sign
that bill also since “it contains
some good points” missing in the
statute he signed Wednesday.
The new law deals only with at-
torneys fees.
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From Cooperation to Litigation: Much has
beenlitigated, debated and published about Article
XTI which limits land ownership to the indigenous
people here. The 9th Circuit Court of Appeals has
knocked down the misapplication of the so-called
“resulting trust” in some lawsuit. Bat ii-left-the—
ifteht or "Article X1I fully intact—Iland ownership
remains with the local people.

Recently, we have seen the emergence of the
SMART Group who sees fit to leverage its own
interest against lawmakers up for re-election re-
gardless of the consequences. This move, in my
view, is both selfish and unfair given<he fact that
a lot is at stake if this issue is mishandled by
politicians succumbing to pressure from any and
all special interest groups.

Subsection (a) of Section 806 of the Covenant
Agreement says that we can subsequemly regulate
permaneni and long-term interests in real propery

ment, If in fact termination of the trusteeship came

into effect in 1981, then there’s still 12 more years

to go before the people (emphasis added) may

decide to either kill it altogether, amend or keep it

intact. It would seem to this scribe, therefore, that-

the best that anyone could do at this juncture is [ive
ith .

It bnngs into focus whether the legislation
now under review before the legislature is the
appropriate course of action, or is it a tool of
convenience 1o relief atorneys who helped mess
this issue beyond decency? Would the intended
legislation withstand court scrutiny given the fact
that it is both meddlesome and intrusive of ‘the
original intent of land ownership sp provided by

. both documents? Would its approval constitute an

amendment to both pertinent Covenant and Con-
stitutional provisions and does the legislature have
the authority to amend either or both documents?

Asmuch as I sympathize with those who claim
ignorance of the law or have been victimized by the
lack of clear cut provisions governing restitution or
what have you, I question whether in fact you were
and still are ignorant of both Covenant and Consti-
tutional provisions. Are you sure your aitorneys
misread the spirit and intent of subsection (a) of
Section 806 which says that we can only do some-

thing about it Zimuimummm_d_m;

I am also saddened to see a cultural transition
from one of pragmatic resolution of problems—

Agenda

by John DelRosario

Pacific Way—to that of a very litigious society—the
Western Way. I suppose this transition is inevitable
given the increase in the number of lawyers whoare, for
the most part, responsiblefer.all that have gone wrong
with the Land A'iermworenrovision.

~Pantalsoweabled heade question of relevancy of —e—
Article XTI or Section 806 of the Covenani Agreement.
In other words, if I could sell my land to 2 Mr. Kim for
$1.000 per square meter, why should this provision
limit my opportunities by selling it to a rich local who
could only afford $40 per square meter? Isn’t this part
of the fallacy of this provision? I mean, if the provision
is intended to see that my land remains in my hands
toa“we few”richlocals? Ilose my land anyway, right?
Why then the economic deprivation? It’s fodder for
you and I to play tug of war with for quite some time to
come.

It boggles the mind however that half-cocked
attomneys have used locals in the direct purchase of land
chancing not only their clients’ investments (or theirs
for that matter) but the economic well-being of the
CNMI? Have they done something to right their

‘apparent misrepresentation of the true intent of the land

alienation provision under the Covenant? Are the costs
being shouldered by your clients or you yourself? If it
is the former, are you saying there's nomal-practice or
misrepresentation on your part?

I see that the proposed legislation is your easiest
solution to glorify your purposeful and wrongful cir-
cumvenuon of the Covenant and Constitution of the
CNMI? You got your millions then watch our people

fight interminable feuds, right? 1 despise the legal

architects of these land deais which have resulied in
family feuds outside our television screen, disunity and
the cultural transitic.n from one of peace and coopera-
tion to that of strife and litigation. Why can’t legal
eagles speak the honest truth for once in their lifetime?
No wonder lawyers are the only ones making money
even during a global recession.

I wish to beg our lawmakers and the SMART
Group to consider this issue with great caution in that
I am one firm believer in an old Chamorro saying:
“Todos ma afuetsas t mauleg.” In other words, any-
thing that is forced just doesn’t yield anything good at
all. For instance, amango that ripens inits natural way
tastes sweeter than the one where potassium nitrate is
used. Thanks and let’s not sacrifice nor deny the
unborn Chamolinians their rights to land ownership.
They deserve protection and it is our responsibility to
stand guard on their behalf.
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Special

. SPECIAL commitiee of the
ouse of Representatives will soon
e conducting a public hearing on

Senate bill that seeks to address
urrent problems with Article 12of
e Constitution.

In amemorandum he issued last
riday, House Speaker Thomas P.

illagomez formed a special
omumittee to deliberate on Senate
il18-124, ameasure that addresses
wr salient points in the interpre-
tion of the land alienation provi-
on of the Constitution.

The special committee will be
haired by Rep. Staniey T. Torres,
imself an author of an Article 12
illthatrecenty becarme law, House
ill 8-295, now Public Law 8-29.

Other members of the commit-

House

 tee arl ‘&‘v"ce Speaker Dicgo T,

Benav v;lc (vice chairman), and
Reps. Francisco DLG. Camacho,
Jesus ™ Mafnas and Herman T.
Gucrrerq,

According to the speaker’s di-
rective, the public hearing must be
held no Later than 10 a.m. Friday,
October 1, 1993,

“The deadlme isnecessary as the
subject bill will appear on the next
calendar for action on sccond
reading. I want to give the mem-
bers the ()pportunity 10 review the
committee’s findings on this legis-
laumbcfoLermxtsess:on *said
the speaker,

The creation of a special com-
mittee on S.B, 8-124 came after the
House passed the measure with

amendments on first reading in a
session last Thursday.

The same bill went through at
least two public hearings at the
Senate, conducted by the Senate
Committee on Resources, Devel-
opment and Programs.

During the Thursday session, the
House members appeared ready 1o
cast their votes in support of the
bill, but the amendments offered
by Rep. Francisco DLG. Camacho
made them ask for more time to
study the changes.

“We need tolet our people come
in and let us know how they feel
about the amended version of S.B.
8-124. Based on the input we gel,
we would thenmake a prescntation
of the revised measure before the

/28/95
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fullHouse,” said Torres in an inter-
vicw yesterday.

He added that his commitice is
looking at a possible public hear-
ing either on Wednesday or Thurs-
day to solicit public comments on
the bill and the accompanying
amendments

The proposed revisions on the
measure were contained in a six-
page amendment which sets forth
the legal requircments and proce-
dures to enforce Article 12 against
corporations and provides for the
severability of contractual provi-
sions violating Article 12.

S.B. 8-124 sccks to place a cap
oncontingency fces lawyerscharge
Article 12 litigants and shoriens
the period within which Anticle 12
claims may be brought up by the
original landowner versus the pur-
chaser of the real estate property.

Aside from that, it docs away
with the resulting trust theory as
applied by CNMI courts on Article
12 cases and provides restitution

panel to hear S.B. 8-124

for those who lose their invest
ments on a property reclaimed
through Article 12,

Article 12 of the Constitution
prohibits persons not of Northern
Marianas descent from owning
land in the Commonwealth. This
means the most foreign develop-
ers could hope for in terms of reat
estate interest is 55 years maxi-
murmn.

Such a restriction had devciop-
ers trying various wayson gaining
long term land interest, including
the use of local dummies who pose
as land buyers for them.

Because the Commonwealth
Recorder’s Office has nomeans to
ascertain the source of the money
used in any land transaction, the
valid transactions could not be dis-
tinguished from those that violate
the land alienation provision.

Such uncentainty has projected
animage from investorsthatin the
Commonwealth, a good faith land
deal may not turn out to be a good
faith land deal after all, (RHA)



Bill 8-124 today

By Rafael H. Arroyo

A SPECIAL committee of the
House of Representatives is con-
ducting a public hearing today on
a controversial Senate bill that
would seek to address current

. ameacivoblems with Article 12 of the
= - T e« NMI. Constitution,. this .was._

learned yesiawiyT — =~

A notice for a public hearing
dated September 27 was issued
by Rep. Stanley T. Torres who
was recently tapped by House
Speaker Thomas P. Villagomez
to head the special panel tasked
with coming up with recommen-
dations on Senate Bill 8-124.

The hearing is scheduled for
today, September 30, 10:00 am.
at the House Chamber.

The measure, which was
authored by Senator Paul A.
Manglona, addresses four salient
points in the interpretation of the
land alienation provision of - the
Constitution in contrast with
House Bill 8-295, now Public Law
8-29, which .is-said to address
only one aspect of the more com-
prehensive Senate bill:

S.B. 8-124 seeks to place a cap
on contingency fees lawyers
charge Article 12 litigants and
shortens the period within which
Article 12 claims may be brought

up by the original landowner ver- .

sus the purchaser of the real estate
property. o

Aside from that, it does away
with the resulting trust théory as
applied by CNMI courts on Ar-
ticle 12 cases and provides resti-
tuuon for those who lose their
investments on a property re-
claimed through Article 12.

Article 12 of the Constitution
prohibits persons not of Northern
Marianas descent from owning
land in the Commonwealth. This
means the most foreign develop-
ers could hope for in terms of real
estate interest is 55 years maxi-
mum.

Such arestriction had develop-
ers lrying various ways on gain-

ing long term land interest, in-
cluding the use of local dummies
who pose as land buyers for them.

Torres’ callfor a hearing was in
consonance with an earlier direc-
tive issued by the speaker that a
public hearing on the bill must be
held no later than 10 a.m. Friday,
Qctober 1, 1993, _ ’

"~the creation of a special com-
mittee on S.B. 8-124 came after
the House passed the measure with
amendments on first reading in a
session last Thursday.

The same bill went through at
least two public hearings at the
Senate, conducted by the Senate
Committee on Resources, Devel-

_ opment and Programs.

“Weneed tolet our people come
in and let us know how they feel
about the amended versionof S.B.
8-124. Based on the input we get,
we would then make a presenta-
tion of the revised measure before
the full House,” said Torres in an
earlier interview.

The proposed revisions on the

-measure were contained in a six-

page amendment which sets forth
the legal requirements-and proce-
dures toenforce Article 12 against
corporations and provides for the
severability of contractual provi-
sions violating Article 12.-
Torres said the amendments

.- were what prompted lawmakers
- tosuggest a House public hearing

on the bill. apart from the-two
previous fora held at the Senate.
- In his notice of public héar-
ing, Torres encouraged the
general public to submit writ-
ten testimony on the legisla-
tion.

On the other hand, he said per-
sons giving oral testimony would
be limited to no more than 10
minutes per person to accommo-
date everyone who wishes to ad-
dress the committee.

“I ask witnesses to focus their
testimony on the legislation and
the issues and refrain from mak-
ing personal attacks or insults,”
said Torres.




Letters...

(Continued from page 4)

what is “selfish” and “unfair.”
Literally thousands of local jobs

of this Commonwealth can't be
trusted to stand by a deal.

So, if you're looking for “self-
ishness: and “unfairmess” when it
comes to Article 12, Jobn, forget
about SMART and go write down
the names at the plaintiff end of

« 2ndalipndnelietde s irming Fchmrmibone@d-pondimg Fu irefer12 law-

lars in néw investments are at risk
today because a handful of former
landowners want to undo those
transactions like they never hap-
pened and get a financial windfall
in the bargain, all courntesy of Ar-
ticle 12.

Hundreds of local people can't
sell their land — and even if they
could, they'd receive only a frac-
tion of what their land was worth
just a few years ago. That's all
because the "Article 12 lawsuits
have made itimpossible topredict
when land title can be successfully
challenged; so title insurance
against Article 12 claims can’t be
bought, and lenders to finance land
purchases can't be found.

All of us are watching as local
government’s budget deficit soars
out of control. The deficit grows
because tax revenues are down,
because the two highest genera-
tors of tax revenues — real estate
transfers and construction—have
come to a virual standstill. So
who'shurt by that? Eachand every
person, who now faces either
higher taxes, or fewer public serv-
ices, or both.

Putting our economic interests
aside, what about our personal
reputations as people of honor?
Each of us must now stand by,
while the behavior of a few saysto
the rest of the world that the people

suits.

Is SMART a special interest
group? I guess it depends on
whether you define “special” to
mean “narrow” — and therefore
now representative of the public
good — or “focused on a particu-
larly important subject.

We're cenainly not narrow, but
we plead guilty tobeing focused. I
can’t remember the last time that
close to two thousand local resi-
dents get together to put their

.names behind an effort to solve a

crisis. You bet we have acommon
interest — an interest in acting

now, before it's too late, to get our

economy back on track, local jobs
saved. new investments preserved
and our reputations restored.
"That brings us to the final ques-
ton — whether SMART is doing
something wrong, or reckless, or
counter (o our local culture. in
demanding that our lawmakers act

on pending Senate Bill 8-124 be-

fore the November election.

I would ask the question differ-
ently: if it's wrong to push hard for
legisiative action before an elec-
tion, why bother to have the Leg-
islature in sessionatall? We didn't
call this election; we didn't plan
the timing to occur this way. But
like it or not, the Article 12 crisisis
upon us now; it is deepening day
by day, and close to two thousand

eligible voters (and probably thou-
sands more) don’t see any reason
why an election should serve as
the excuse not to address it and
solve it now.

\We have every right to hold our

lawmakers accountable for what _

they™do -— and don’t do — be-
tween elections. ‘And right now,
the real issue is whether House
members will or won’tact on Sen-
ate Bill 8-124. .

You're right, John, “great cau-
tion™ is called for — and SB 8-12
was drafted with great caution by
people who understand the crisis
and have approached its solutions
from variousangles. The irrespon-
sible thing would be to avoid deal-
ing with the issue under the guise
of “needing more time to read the
bill” or “seeking more public com-
ment.”

This mango tree is ripe, John,
and it’s time to pick it and savor
the sweettaste of aCommonwealth
citizenry up to the task of solving
its own problems.

Marian Aldan-Pierce
SMART member
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-Who's selfish,

9 H -
who’s unfair
LAST Friday “JR’s Agenda” in
the Marianas Variety once again
took up the Article 12 issue. And
although John made some "good
points about the dangers of too
much lifigation in ‘our society, he
went way off track, in my opinion,
in how he described the group
SMART (Saipanese Mobilized on
ARTicle 12) which Ihelped found.

Specifically, he accused
SMART of “leveraging our own
interest against lawmakers up for
reelection regardless of the conse-
quences.” He called that “selfish

and unfair, given the fact thatalot’

is at stake if this issue is mishan-
dled by politicians succumbing to
pressure from any and all special
interest groups.”

John's accusation raises three
reiated questions, namely: (1)
whether SMART is a so-called
“special interest group™ which (2)
is acting “selfishly” and “unfairly”
when (3) it seeks to get lawmakers
10 act on an issue in the period
before an upcoming election.

First, let's talk about who and

{Continued on page 18)

MOST of us are familiar with the
saying “If it ain’t broke, don't fix

_it," asaying thatreflects both com-

mon sense and wisdom. We say it
about things-an engine, a device
or an appliance-made wp of ma-
chinetooled and perfectly balanced
interconnecting, interdependent

“parts. The risk, in “fixing™ what-

ever “it” is, is that one or more of
the parts may break, or lose its
shape, that the right replacement
part won't be available, and that
therefore the whole mechanism
will be thrown off-balance-never
again to work as well as before.
Which is why, if something isn"t
broken, it’s usuallv wiser (o leave
it alone.

The same can be said of organi-
zations, institutions, and evensys-
tems of govemnance. Therisk here,
as well, is that an attempt (0 “fix”
one or more parts may throw the
whole off balance, never again to
work as well as before.

The same can also be said of the
CNMI Constitution. Voters will
be asked, on the November ballot:
should there be another consutu-
tional convention? That is as it
should be. As amended by the last
constitutional convention, the

-~ CNMI Constitution now requires

“that the voters be asked that ques-

tion every ten years.

The natural inclination is to an-
swer such aguestion witha “yes.”
If given the chance, why not take
advantage of it? I would argue,
however, that in this case the an-
swer should be “no.”

In the first place, there’s been
no demand for it. There has been
no COMMOon Of consistent com-
plaint regarding any restrictive-
pess. of injustice, or weakness of
the Constitution. Therejustdoesn’t
seem 10 be any generalized or uni-
fied sense that the Con stitution
needs changing.

In the second place, as the No-
vember ballot indicates, there are
other ways to correct dissatisfac-
tion with the Constitution than by
bolding a constitutional conven-
tion. Changes can be proposed
through legislative initiative. All
it takes is a three-fourths majority
in each bouse of the legislature.

Two such legislative initiatives
are on the ballot this year. And if
the voters agree with what their
lecislators have proposed, the Con-
sttution will have been amended
without the holding of a constitu-

(Continued on page 18)
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THE OPENING of the new air-
portin Osaka, Japan next year will
mean more visitors to the North-
em Marianas but delays in the con-
struction of additional he el rooms
may force the CNMI to turn away
tourists, according to David M.
Sablan, member of the board of
directors of Marianas Visitors
Bureau.

Sablan made the statement as he
urged the Legislature to pass Sen-
ate Bill 8-124, which is expected
to minimize land cases involving
Article 12 of the Constitution.

The bill allows developers to
recover investments on the land

when they lose the so-called Arti-
cle 12 cases. It also provides for a
six-year period (after the transac-
tion) for filing of land claims.
Article 12 allows only persons
of Northern Marianas descent to
own land in the Commonwealth.
About 20 cases have been filed in
the local courts as landowners try
to take back their properties after
these were sold to other persons of
Northern Marianas descent who,
in turn, leased the properties to
other people or corporations not
eligible to own land or hold long-
term interest (beyond 55 years).
In many cases the money used

NMI mayturn
away tourists

to buy the land was provided by
the ultimate tenant, although title
remains in the local buyer’s name.

In his oral testimony before a
special House commiitee, Sablan
said the CNMI has 2,800 hotel
rooms at present and would need
400 new rooms next year.

On the other hand, Abel Olopai
said new hotel rooms means more
workers being brought in from
other countries, who must also be
provided with housing during their
stay here.

Olopai said the Legislature

(Continued on page 2)
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New law to stop windfali
from Article 12 lawsuits

NEWLY signed Public Law 8-29
will stop the windfall for lawyers
who win land claims under
Article 12 of the Constitution,
according to Rex Kosack, a
lawyer himself.

He made the statement when
asked to comment on the impact
of PL 8-29, which was signed by
Governor Lorenzo I. De Leon
Guerrero on Sept. 22.

The new law (formerly House
Biil 8-295) limits attorney's fees
to not more than $700 per hour in
any case filed in CNMI courts
involving a land claim under
Article 12. This is much higher
than the $180 average hourly fee
charged by lawyers on land
cases.

Under PL 8-29, lawyers
representing land claimants can
charge contingency fees only

upon winning a case. The law
provides that fees must be
reasonable but did not set a fixed
amount.

The law itself recognizes that
$700 hourly fee is "a very large
fee and may be in itself
excessive.” Thus, PL 8-29
provides that it is not meant to
restrict the court's ability to
reduce the $700 per bour
maximum if, after hearing, the
fee is determined to be excessive
or unreasonable.

“The Legislature finds that one
substantial reason for the lack of
settlements in these cases
injuring both the plaintiffs and
the Commonwealth in general is
the excessive and unreasonable
attorney's fees based not on the
amount of work and effort in
each case but on the value of

land,” the Legislature says.

Fees based on the value of land
gives the lawyer control over
land for an indefinite duration
until the fees are paid, and may
lead to additional litigation to
determine the value of land to
determine the amount of fees.

According to the Legislature,
Article 12 cases have been
pending in the Commonwealth
for more than five years.
Uncerwuinty over land titles has
hurt the local economy.

"Landowners, investors, real
estate companies and others need
solutions that are fair, legally
sound and equitable to all
parties,” Guerrero said in a
message to the Legislature after
signing PL 8-29. "This law is part
of the solution to the land tite
question.”
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By DAN PHILLIPS
Dally Nows Statf

Two new sections have been
added to Senate Bill 8-124,
which would provide guidelines
for the legal enforcement of Ar-
ticle 12 of th? Commonwealth
Constitution: '+ * "~ "
.. Yesterday’s House public hear-
ing was expectéd to be the last
hurdle for the bill, which has
widespread support and is being
pushed hard by lobbyists who
want the bill enacted before the
November general election.

Lawsuits alleging violations
of Article 12, which restricts
ownership of commonwealth
land to people of Northern Mar-
ianas descent, have been blamed
for weakening the common-
wealth’s economy.

T he bill provides that if a corporation is
found to have illegally purchased land,

the titles to any land bought by the corpora-
tion would revert to the corporation’s share-
holders who are of Northern Marianas de-

scent.

The bill addresses several ar-
eas of controversy involved in the
lawsuits, including:

M Limiting the amount of fees
any lawyer handling an Article
12-related case can chdarge. Gov,

1. Guerrero recently signed
into law a bill that limits fees to

- $700 an hour, but tho Senate bill

would limit fees to 20 percent of
the recovered land’s value or
$700 an hour, whichever is less,

# Providing compensation to
landowners and lessees who
lose land or improvements due
to a court’s ruling that transac-

tiona involving the lgﬂ;ﬂ violat-
ed Article 12
The only time that i juitable

adjustment would no/l' i 5}n order
is if fraud was comn i 1n ac-

quiring the land.
B Defining under what cir-
cumstances a “resulting trust”
would be created. The provision
would further strengthen a re-
cent decision by th t;“U.S. Ninth
Circuit Court of Agg’.eals, which
overturned a rulinsﬁ?y the Com-
monwealth Supre i Court,
The resulting tr¥t provision
of the bill dictatée, that a re-
sulting trust cannotharise in fa-
vor of the person w;}o paid the
urchase price to by the land.
is means that if i person of
non-Northern Mari:.nas descent
supplies the money'to buy land
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to a person of Northern Mari-
anas descent, there can be no
conclusion that because the for-
mer supplied the money he or
she owns the land.

M Setting a statute of limita-
tions for the filing of Article 12-
based lawsuits. This section
would require a landowner with
an Article 12-based claim to file
suit within six years of the al-
leged violation: Otherwise, the
suit would be barred.

The existing limit is 20 years

The bill would also provide ¢
grace period of six months for the

iling of lawsuits before the nev
statute of limitations takes effect

W Establishing guidelines fo:
handling findings of Article 1}
violations by corporations.’ Thi:
section, added by the House, pro

: vides that if the requirements se!
| forth in the Commonwealth Con

stitution are met with regard t(
land ownership by corporations
then a corporation is eligible tc
own land.

“No additional criteria shall be
considered,” the bill dictates. Thi:
language would seemingly shu
the door on lawsuits that alleg:
that corporations were set up t
meet the legal definition, %u
were actually “shams” set up anc
controlled by people not of North
ern Marianas descent who want
ed to buy and sell land withou
the restraints of Articte 12.

The only challenges to a cor
poration’s true organizationa
status could be brought by ered
itors of the corporation in cor
nection with a land transactiot
according to the bill.

In addition, the bill provide
that if a corporation is found ¢
have illegally purchased lan:
the titles to any land bought }
the corporation would revert
the corporation’s shareholde:
who are of Northern Marian:
descent.

W Making sure that courts co
gider land transaction contracts {

see if any sections of the contract
are still enforceable despite a finc

ino of an Artirla 12 vinlatinn



%‘

egn
¢Sy

Agenda

o

’ﬁﬁJr’s

During the economic boom of the last decade,
lawyers in concert with real estate brokers, became
what I term the “Architects of Circumvention™ or in
plain language “Evil Geniuses” of Article XII. Mil-
lions of dolfars were made by this group. Itisn't that
they became rich that I find bothersome. Rather, it
is the scheme which they-¢»
people 01 their land and lifetime savings every
which way you can imagine.

In other words, the evil geniuses embarked on a
clever scheme involving, the purchase of indigenous
land. May I illustrate a point: Roger Gridley, a
former MHS teacher who went into the real-estate
brokering business purchased a piece of property
from an old man. Knowing that he is prohibited by
law from owning land here, he established a front
company known as Realty Trust and deposned the
title 1o the land in this company.

Subsequently, this piece of property was sold to
Chuck Jordan who in turn deposited the title of the
property under another front company known as
Bonita Vista Properties Ltd. The nervous fun ride.
started from the original land transaction with
Gridley. Well meaning people (locals and non-
locals) purchased land from Bonita Vista Properties
when the CNMI Supreme Court decided—in simi-
lar land deal—that the original land transacuon was
illegal from the very beginning.

The appropriate query inthis case is: Who victim-
ized who? Was it the late Tun Anselmo Iglesias the
original land owner? Or was it Gridley and Jordan
who knew that their scheme will someday blow up
in their faces? 1 would have 1o say it is the latter. It
is a risk and too great a risk and scheme so under-
taken with full knowledge that their transaction is in
complete violation of the intent and purpose of

Article XII. Th&next obvious question that victims .

must ask themselves is: Who did you deal with in
terms of sinking your investments in these proper-
tes? The late Iglesias or Jordan? If it is the latter
then it is all too clear that the person you must sue is
Bonita Vista Properties!

Why Bonita Vista Properties? You must force
this company to protect and make good of its sale of
property to you the buyer. Let Bonita Vista Proper-
ties sue the day lights out of Realty Trust for failing
to ensure that the property ithas sold is legal. These
fraudulent transactions are responsible for all that
have gone wrong with land schemes cleverly de-
signed to circumvent the purposes and intent of
Article XII. Unfortunately, it has blown up into the
face of the very people who served zs evil architects
of circumventjon. Guess this is where I find truth to

by John DelRosario

e

anold adage “money is the root of all evil”. How true
in the instance case that money corrupts, right?

Itis interesting too that Duty Free Shoppers has put
together a documentary titled “Victims of Article
XII”. May] ask once more whether in fact the people

sihonngirated land from Bonita Vista Properties

e nnsyich defraucing ~ Lud aregiiasct victims of Article Xl og zvers they

victims of a fraudulent scheThe conceived and born by
both Bonita Vista Properties and Realty Trust? 1
sympathize with some of my friends who detrimen-
tally relied upon the words of Bonica Vista Properties
to which you sank your lifetime savings. Your
alternative and solution? File a lawsuit against the
company as one buyer did toretrieve herinvesunents.
It is the only route you now have to secure your
money. To vent your frustrations by barking up the
wrong tree isn’t going to get you anywhere.

The issue has now been brought to the legislature
for disposition. While the legislature claims to have
every right to legislate on issues of public interests, I

. seriously doubt that it (legislature) has the authority

to amend court decisions, the Constitution and the
Covenant. Only the people, gentlemen, can amend
the purposes and intent of Article XII, no more, no
less. Mind you, under a republican form of govem-
ment only the courts are permitted to interpret laws
that you, in conjunction with the executive branch
have seen fit to approve. In other words, leave legal
interpretation of laws to the courts. That's where it
belongs so leave it be!

Icanunderstand and appreciate the pressure cooker
situation that you're in today. We have a very vocal
group of lobbyists (SMART) asking that you glorify
the fraudulent concoction of a group of atiorneys and
real estate brokers who made their millions and have
quietly exited the Saipan International Airport in
search of another Bermuda. If you're worried by the
two-thousand-some lobbyists knocking on your doors,
may I ask that you equally consider the silent majority
who are walching your every step on this issue. They
too deserve your atlention and sound judgement as
public servants.

I will expose the role of other companies who
have seen fit to wave a paper tiger at our face,
including the voluntary infusion of funds to
defray costs of bringing in “experts” or “au-
thorities” on the now infamous concept known
as resulting trust, etc. Believe me I have found
the real experts in this case: IT IS US! Evi-
dently, the termination of the trusteeship agree-
ment came into effect in 1986. Therefore,
there’s still 18 more years to go before we
decide the fate of Article XII.
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et How fair is fair

’ YESTERDAY, awhole throng of so-called Article 12 activists trooped to

1)1 / 93 the Legislature {0 once again register their sentiments on the Senate bill to
correct the inequities of the present law on land ownership in the Common-
wealth,

True, Senate Bill 8-124 is anidea that has come of age, owing to the panic
that goes with the economic uncertainties creaied by the controversial land
alienation provision.

What petter way to counter the negative publicity the CNMI is getting
from the outside investment world than with all of meﬁ:fgln& heads in
both government and private sector coming & 'Y__;"- fn.xsoluum fairto

g S VR e e, e DOUD the fosignivesio and the indigenous Faictsui-Jug class. T
oS Sk The bill is meant to address fairmess as it tries to counter the common =
nature of man trying to get more than what is rightfully his.

It provides for just compensation for any developer.that loses his
investment at the same time that he loses his right to stay in the disputed
real property.

Withsuchaprovision, local landowners will think twice before suing for
the land he had already sold.

The six year statute of limitation also strengthens the faimess aspect of
Article 12 since it limits the period within which greed may come intoplay.

Butcome 1o think of it, the intent of Article 12 goes beyond just the issue
of faimess. It deals-with a sacred hedge enjoyed by the local population
over foreign powers who may come in and capitalize o the indigenous
residents’ inadequacies.

The average Chamolinian may tend to think, there is already fairness in
Article 12 as is. Foreign developers have the money, technological
expertise and business acumen to make more money. But they donot have
the land.

The local person may not be as sharp nor has he the finances, but he has
one thing going his way - he can own land.

In this regard, a most equitable exchange of assets take place, with both
sides benefiting. The developer shedding money 1o use thelocal person’s
land.

The question now is why would the proponents of the Senate bill want
10 alier that give and take relationship.

Given that either side may go astray and wry to breakaway from good
faith, would there be no other way 10 ensure faimess is maintained.

If the proposed bill is enacted and the complexionof Article 12 is altered,
what guarantee can the CNMI have that mvestors who are supposedly
adopting a wait-and-see attitude would indeed come in and invest

How would leaders feel if the foundation of the Article 12 restriction is
weakened through the bill and still the investor goes to other places due to
a perceived instability of some local policies.

Or if such investors outrightly opts not to invest at all due to the global
economic downturn that has affecied even the US and Japan.

The CNMI resident will be left empty-handed.

No investment. Weakened protection for the indigenous population on
land ownership.

Waorse, foreign developers may become even bolder in trying o
circumvent the land alienation provision considering that a new law have
been worked out in their favor.

In this “dog eats dog,” ruthlessly cold world of business, where all that
matters is making money, that occurrence is not far fetched.

We share in the concems of the indigenous people with regards to this
issue.

The most appropriate way is 10 leave Article 12 untouched and just let
the developer watch his step and not ry anything foolish like going around
such restriction.

Needless to say, the local landowner should also shape up and renounce
greed as soon as he feels it in his system.

That way he would deserve the protection given him by the Constitution.
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SENATE Bill 8-124 will correct
the CNMTI's Supreme Court's er-
ror in its judgment on two land-
mark Article 12 cases, as well as
provide temporary relief to vic-
tims of Article 12 who stand to
lose everything if this bill is not
enacled into law,

This was the statement of former
Lieutenant Governor Pete A.
Tenorio who joined alarge throng
of “Article 12 activists” in sup-
porting the pending measure be-
fore the House of Representatives
yesterday.

“Pending suits has had anenor-

mous and possibly irreversible
impact on future investments on

%

"

Peta A. Tenorio

privately-owned land in the
CNML. Land values had dramati-
cally decreasedtoridiculously low
levels now that even with the de-
flated value, land transaction is
practically dead,” said Tenorio as
he took on the floor during the
forum conducted by a special
House committee on the impor-
larit measure. '

More than a hundred people
packed the House chamber yes-
terday for one final attempt to
influence the decisionof the lower
chamber on the bill that is ex-
pected to address problems
equated to the controversial land
alienation provision. Most testi-
monies yesterday were in support
of the measure.

Witnesses took the stand five at

er Theo

NOTED Article 12 la
in yesterday's public hearing o

a time and were asked to limit
their testimonies to ten minutes.
Inhistestimony, the former lieu-
tenant governor nol'(';‘ that real
eslate property on the%sland has
become idle due to Argicle 12.
“Signs for sale or lease of 1ands
are allover our island, but nobody
is paying attention. Ma or invest-
ment plans are either temporarily
or permanently shelved due to
investors insecurity and concem
about the CNMI s land.problems
under Article 12,” said;Tenorio.
“It is bad enough thay £+ have
current laws and polick:s which
frustrate investors and;™h also
played a major role in’ - :ourag-
ing investment. The u; 3”"?% rea-
son which will permanentiy dis-
courage long-term investment is

if our governmrent does not p
vide appropriate protection to
vestors,” Tenorio added.S.B.
124 seeks to place a cap on ¢
tingency fees lawyers charge
ticle 12 litigants and shortens |
period within which Article
claims may be brought up by :
original landowner versus |
purehaser of the real estate pr
erty.

Aside from that, it does aw
with the resulting trust theory
applied by CNMI courts on /
ticle 12 cases and provides re:
tution for those who lose th
investments on a property .
claimed through Article 12.

Article 12 of the Constituti
prohibits persons not of Northe

continued on page

ensive mood as he watches proceeding:

! Representatives.
e R i I R T o S R s
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Marianas descent from owning
land in the Commonswealth, This
means the most foreign develop-
ers could hope for in terms of real
estate interest is 55 years maxi-
mum.

Such arestriction had develop-
ers irying various ways on gain-
ing long term land interest, in-
cluding the use of local dummies
who pose as land buyers for them.

Because the Commonwealth
Recorder’s Office has no.means
to ascertain the source of the
money used in any land transac-
tion, the valld transactions could
not be distinguished from those
that violate the land alienation
provision, ]

According toTenorio, should it
become law, S.B. 8-124 will not
onlyrestore investors confidence,
but more importantly will pro-
vide fairness and equal protection
1o citizens and investors who are
now or could be potential victims

of judgmenterror on the* of
our Supreme Court judges . ..cir
interpretation of Article 12,” said
Tenorio.

He was apparently referring to
the recent decisionof the US Ninth
Circuit Court that the localcourt’s
interpretation of the “resulting
trust doctrine was wrongly ap-
plied on CNMI Article 12 cases.

He said what this doctrine had
done when applied to Article 12
cases is to provide a legal excuse
to file a lawsuit, based not on
direct violation of Article 12; but
excuse based on the doctrine that
someone is used 10 purchase the
land.

“Therefore, we questionnot the
real issue of violation of Article
12, but the motive and the integ-
rity of the individuals involved in
the transaction,” said Tenorio.

He added that so long as land
title isnot transferred from a NMI
descent person to a non-NMI de-
scent person, any transaction is
legal, regardless of whose money
is used.

“It is wha*  recorded in the
purchascdoc  atsthatmattered
most. If the legal document indi-
cated the new land owner to be of
NMldescent, then that transfer of
landtitleis legal and valid,” main-
tained Tenorio. .

Marian Aldan-Pierce, herself
involved in the Aldan-Pierce v.
Mafnas litigation, and is one of
the founding signatories for
“Saipanese Mobilized on Article
12,” also testified yesterday in
favor of the subject bill.

“I have become very aware of
how cruel and unfair Article 12
canbe ifinterpreted asitcurrently
is by our Supreme Court. As a
businesswoman, I have watched
in dismay as our development
stopped, construction activities
dwindled, andinvestors fled. Asa
mother, I worry about our chil-
dren and what kind of future they -
will have here. As a taxpayet, |

der where we are going to get
w.. money to run the government,
10 pave our roads and improve
infrastructure and to edficate our
children,” said Aldan-F;erce.

Saying all such advefsitics_ are
unnccessary, she said the bill will
help a great deal to resimplify
Article 12 and provide rules that
all can understand. It will also
helpreestablish the CNM.I's cred-
ibility in the business commu-
nity. ) \

“We must claim our hgnor and
self-respect. For the sake of the
thousands of people of NMI de-
scent, less the 20 plaintiffs, please
pass this legislation,” she pleaded.

But despite the apparent ﬁeneral
approval onthe bill yesterday, there
were also those who felt Aricle 12
should be left as is. Dy

“The passing of the sut;jixt bill
will erode the integrity of thFnten-

., undeserve

momic burden o
the innoces.  .ndowner and dete
him from exercising a legal right,’
private citizen Antonio S. Mun:
said in his testimony, .

He said the bill likewise wil
absolve any local fronts from any
liability, penalty or punishment
thereby opening the doors for mort
local fronts purchasing leased prop
erty for an enormous profit.

“Article 12 was created to pre
serve local land ownership anc
control. By giving in, we will tx
sending a message that our value:
can be compromised,” said Muna

“If economic reality precludes
us from enforcing Article 12, then
we must decide to change it. But it
is only after we change it can we
accept any other real property-in-
vestments thanthe ones it currently
permits. Butfornow, we asa people
must be committed to uphold jt,”
he added. (RHA)

Members of th'e House

Special committee on Senate Bilf 8-

SPPORE

tion of Article 12, pla:e an

' ;
1

124 listen intently to testimonies delivered.

during yesterday’s forums on Article 12. A

i
|
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Staff «

td go in cased involving al-

?edg.;d‘\dolatidns of Article 13 of *

the Commonwealth Constitution,
mmv Wways to solve the problem
“iifg béing offered. -
L The Le slature is now con-
‘widéring a bill that would instruct
i th# cotirt system on how to han-
dle cases involving Article 12,
» hich estricts ownership of com-
“Honwealth lind to people of
Ndithern Marianas descent. -
* Jobn T. Lizama, one of the few
-lawyers of Northern Marianas
t descent and a delegate to the
} second Constitutional Conven-
- tion in 1985, has a different so-
“lution than any of those dis-
cussed so far.
YIf fee simple title is taken

News .
th years of legal ﬁghting :

away because of a violanon of

Article 12, then why not have ",

the land forfeited to the govern-
ment, so that the whole commu-
nity caa benefit from the land?"
Lizame¢ asked.

‘Most of the Article 12-based

. cades, involve individual

landowners trying to regain land -

.they 80}d years ago on the basis

that ei’her people of Northern .
Mariaas descent or. corpora- .
tions atted as fronts for outside .
investos who bought and sold
the land despite not being eligi-
ble to k) Id title.

Lizagia said that there are
some {ar violations of Article
12 outﬁét\ere, but that he doesn't .
underggand why a landowner
who m?iﬁe money from a sale of
propert,; should benefit by get-
ting lan%] back because of an Ar-

f rtlcle' 1 2. Yet}

ﬁde 12 violaﬁon y
* Instead, he said, the land
.should be forfeited to the gov-
-ermment, which would in turn
-have the responsibility of reach-
- ing a reasonable settlement with
the owners or leaseholdars of the
disputed land.

‘He cited as an example the
case involving the Hotel Nikko,

which has threatened to pull out -

| of Saipan if it loses the case pénd-
ing in the Superior Court. .
£1* “If the people who sold the
- land to Nikko profited from the
deal, why should they get the
land back? A deal is a deal,
.right? If there was a violation,
the land should be forfeited to

the government, which should .

in turn renegotiate with Nikko,”
Lizama said. “That way, all of
the people in the eommonwealth

10/03/8

'.;.

beneﬁt the developer‘does not

lose his investment and the

original landowner is not un-

justly enriched.” .

The exception, he gaid, should
be in cases where there was
clearly fraud involved.

“l, for example, some brokers

' concocted a plan t6 have a third

party get land from a little old
lady and boight the land for $10
per square meter while knowing
it was actually worth $85 per
square meter, and hid that in-
formation from the old lady, then
‘that's fraud,” Lizama said.

“If the buyer was only used,
and didn't really take partin the
transaction, and if the old lady

said she relied on the broker and -
was taken advantage of, then

that's where Article 12 comes

7. I".;.. PINRAGPLAGANANR S A NSNS BUNENT Y
I »FQORTHERN?MAR[AN‘BAS

féhOt ""f'er option-

into play,” he Baid.

The current push for legisla-
tion to define what happens
with controversies involving
Article 12, Lizamp believes,
comes because a lot of people g
have lost faith in the court sys-
tem, which has yet to decide

. many key issues.

;s:
|

*1 think the judiciary should - =

be trusted. It’s bad when it isn’t
trusted. If it isn't trusted, we
might as well close it,” he said.
Lizama said he has confidence
that the Commonwealth
Supreme Court: will honor a re-
cent decision made by the U.S.
Ninth Circuit Court of Appeals,
which found that the CNMI

.Suypreme Court erred in using

the resulting trust doctrine in
finding an Article 12 vioJation in
the Ferreira v. Borja case.-

-

oo
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Suit seeks new route
on Article 12 issue

Potowatomie case

looks at company

land ownership
By DAN PHILLIPS

Daily News Staff

With efforts at resolving prob-

Title: Artic

al lawsuits alleging violations of
Article 12, but there have been no
judicial rulings on the key issues
involving corporations.

T'hree taxpayer-bascd lawstits
were filed at the end of Insl. year,
but they were dismissed in
March when MPLC's legal coun-
vel agreed to take action to ad-
dress the same iasues raised by
the texpayers.

Since the dismissals, the only
activity in the three cases, which
involve the Pacific Islands Club,
the DFS store in Garapan and
an undeveloped piece of San
Roque land, has come in the form

of effortis by lawyer Ted Mitchell
to prove his theory that Saipan
multi-millionaire businessman
and special judge Larry L. Hill-
blom was behind the three cases.

Dotts, who represented
Mario Taitano in one of Lthose
cagas, sndd thoe cases could be
re-filed because MPLC has not
followed through on its promise
to take action.

Mitchell, who represents sev-
eral people who are trying to re-
gain land they previously sold,
also represents the Marianas
Public Land Trust.

It is on behalf of MPLT that
he has pursued his Hillblom con-

' """ lems related to lawsuits involv-

 MARIANAS, | |
12 continues to spawn litigation

spiracy theory, which has led to
pothing more Lhan another the-
ory — Lhat seven lawyers con-
spirced to pursue the three cases
and thal O'Connor supplied the
finnncing. Mitchell claims to have
proof of the new findings, which
arc being disputed.,

What happens

to the land?

The three taxpayer-based
cases alleged that whenever a
corporation violates Article 12,
the land in question must be
forfeited to the commonwealth
government.

Mitchell, however, contended

g ok o e el

!
ing Article 12 of the Commo .-
wealth Constitution stalled i
the Legislature, another lawsy;t
has been filed in an attempt to
resolve land transactions i-
volving corporations. ‘
Potowatomie, Inc., a corpor 3-
tion owned by Saipan-bascd
lawyer Bob O'Connor, filed suit
in Superior Court on Aug. 26 ko
obtain a court ruling on the legal
status of land involving in the
Coral Island Condominiums cn
Mount Tapotchau, Saipan. -
The suit seeks an order decls r-
ing Jose Terlaje legal owner of
the land and declaring valid a
lease assignment from WD]
Japan Co., Ltd. to Potowatomie.

-

I‘}ln‘rln?t‘l a8 defene’
orahd. Iligh, Char. ., Jorda n,
Stephen Fisher, Jose C. Terlajo
and Jose C, Terlaje, Jr., Regina
C. Terlaje, WDI Saipan Co. and
WDI Japan Co., the common-
wealth government and the Mar-
1anas Public Land Corp.
Potentially involved in the suit,
filed by Michael W. Dotts of O'Clon..
nor’s law office, is section 6 of Arti-
cle 12, which deals with land trans-
actions involving corporations.
Dotts said the government and
MI:LC are named as defendants
to “ensure that no forfeiture to
the government has occurred un-
der Ax"ticle 12, section 8.”
Article 12 limits ownership of
commonwealth land to people of
Northern Marianas descent.
The suit was filed becauge Po-
towatomie “can’t trust the title
anq can’t get title insurance on
magjor 18sues affecting the title
— namely Article 12,” Dotts said.
The ownership of land by cor-
porations is the subject of sever-

are Deb-

that what happens to the land
depends on whether the corpo-
ration was ever qualified to own
land in the first place,

Section 6 of Article 12 states:
“Whencver a corporation ceases
to be qualified under section 6, a
permanent. or long-term interest.
in land in the commonwealth ac-
quired by the corporation . . .
shall be immediately forfeited
without right of redemption tq
the government.” \

Section 5 of Article 12 requjresé
that any corporation, in order tc
legally own land in the common-
wealth, must be owned 100 per-
ceht by people of Northern Mar-
ianas descent. The requirement

¥

3

-

was 51 percent prior to a 1985
constitutional amendment.
Mitchell’s theory in his Arti-
cle 12 cases involving corpora-
tions is that the corporalions
“that allegedly violated Article
t12 were nothing more than
shems that had the names of
peuple of Northern Marinnas
cescent on paper to acl as
' f*onts for people not of North-
« ¢n Marianas descent,
' He argues that if a corporation
-;,,ag a sham and never qualified
175k wn commonwealth land, it
could never cease to be qualified,
The Potowatomie case, at
least for now, does not involve
Mitchell at all.



FRIDAY SEPTEMBER 10, 1993- MARIANAS VARIETY NEWS AND VIEWS.3

Guerrero bides tlme on Artléle 12 bill

By Rafael H. Arroyo

GOVERNOR Larry 1. Guerrero
has withheld action on an Article
12 legislation from the House of
Representatives until he fully di-
gests the mechanics of a simifar but
more comprehertsive bill from the
Senate on the same issue.

House Bill 8-295, whichseeksto
put a cap on fees paid attorneys
litigating Article 12 cases, has re-
mained on the desk of the chief
executive since the House trans-
mitted it last August 17th,

Guerrero said he is still awaiting
word about the fate of Senate Bill
8-124 before making a decisionon
the pending measure, cssentially
beeause both bills address similar
problems,

“We're still getting input fiu,
our legal advisers on the pending
measure. We'll compare this with
the Senate version and see which

will best accommodate the cori-
cemns of our people,”.said Gover-
nor Guerrero in an interview with
reporters yesterday.

Guerrero's apparent wait-and-
seeattitudeonH.B.8-295ishinged .

onwhetheritwould be bettéf tojust
enact an omnibus legislation on
Article 12 bill like the Senate
measure, considering that it ad-

‘dresses the issue of attorneys fees

as tackled in the House legislation.

“I need to digest both bills more.
I am more concerned about the
constitutionality of their provisions
and has beendiscussing them with
my legal adviscrs,” said the gov-
cmor., ,

H.13.8-295limits Article 12 1aw-
yers to a maximum compensation
of $70¢) per hour. It also prohibits
sontinpency arrangements, where
attorneys fees would be based on a
pereentage of the value of the land
being recovered.

The bill was authoned by Rep.

Stanley T. Torres, with major -

amendments put in by Rep. Jesus
P. Mafnas.
On the other hand, S.B, 8-124

_addresses four controversial issues

concemed with the interpretation
of Article 12 issues.’

Aside from alsoplacm& acapon
attorneys fees as in H.B. 8-295, it
shortens the period within which
Article 12 ¢laims may be brought
up by the original landowner ver-

'sus the purchaser of the real estate

property. :
Aside from that, it dogs away with
the resulling trust theory as applied
by CNMI courts on Article 12 cases
andprovides restitution for those who
lose their investments on a property
that is reclaimed through Anicle 12,
Article 12 of the Constitution pro-
hibits persons not of Northem
Marianas descent from owning land
in the Commonwealth. This means

f-;v

the most foreign develope‘;mp

hope forinterms of real estate ks st )

is 55 years maximum.
Such a restriction had developers

" trying various ways on gaining long

term land interest, including the use
of local dummies who po:7; as land
buyers for them. 4
Because the Commq?wealth
Recorder’s Office has no jxeans to
ascertain the source of the, money
used inany land transaction,, he valid
transactions could not beé distin-

" guished from those that violate the

land alienation provision.

Such uncertainty has projected an
image from investors that in the
Commonwealth, a good faith land
deal may not fum out 10 be a gooxd
faith land deal after all.

To correct such uncertainty, S.B.
8-124 was introduced.

The bill haspassed the Senate afier
a series of public hearings and was
quickly transmitied to the House
where it is now pending.
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Law limiting Art,12 attorneys’ fees to $700 signed

GOV. LARRY Guerrero late Wednesday signed the first law in-
tended to curb abuses of Article 12-related cases.

Public Law 8-29, formerly House Bill 8-295, limits and controls the
billing practices of attorneys who prosecute claims under the land
alien provision of the Commonwealth Constitution.

Before the law, it was cudtom-
ary for an attorney to chebl a
contingency fee after a case @as
been won. That could leac: 1.7 to

hundreds of thousands «‘r"ﬁ‘gf'.gl-

lars. m’% 'ﬂ
“Uncertainties over land titles
threaten the Commonwealth
economy and create inequities
for many landowners. Landown-
ers, investors, real estate compa-
nies and others need se)stions
that are fair, legally sou d, and
equitable to all parties. Thislaw
is a part of the solutior{;o the
landtitle question,” the go,;ernor
said in a statement to legi-lative
presiding officers shortly, \aﬁ:er
the signing. R
The new statute is desigy ed to
provide the courts with, some
guidelines on how attorr.ys in
suchcasesare tobecompe >yated.
By setting a $700 per hour ceil-
ing an attorney exorbitar't bill-
ing practices by some attorneys
can be addressed, the bil.’s au-
thor, Rep. Stanley Torres;! said.
The governor waited ur..il the
last day before thebill dies sefore
signing because of concerns about

the constitutionality of some of
its language.

The governor has 40 calendar
days to act on non-appropriation
legislation.

“All attorney’s fees in cases
brought in the Commonwealth
involving Article 12 shall be rea-
sonnble nand anyfeein excessofa
reasonable amount is void and
an attorney shall collect only
quantum merit for services actu-
ally rendered,” an amendment
added before its House passage
reads.

A similar legislation originat-
ing from the Senateis now before
the lower chamber. Authored by
Sen. Paul Manglona, Senate Bill
8-124 is a more comprehensive
measure that provides compen-
sation to developers who lose in-
vestments under such cases and
sets a six-year limit for filing
Article 12-related lawsuits

Guerrero has said he will sign
that bill also since it contains
some good points” missing in the
statute he signed Wednesday.
The new law deals only with at-
torneys fees.
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by John DelRosario

Erom Cooperation 10 Litigation: Much has
beenlitigated, debated and published about Article
XTI which limits land ownership to the indigenous
people here. The 9th Circuit Court of Appeals has
knocked down the misapplication of the so-called
“resulting trust” in some lawsuit. Buasjilefr-the—
ifent or Article XTI fully intact—Iland ownership
remains with the local people.

Recently, we have seen the emergence of the
SMART Group who sees fit to leverage its own
interest against lawmakers up for re-election re-
gardless of the consequences. This move, in my
view, is both selfish and unfair given<he fact that
a lot is at stake if this issue is mishandled by
politicians succumbing to pressure from any and
all special interest groups.

Subsection (a) of Section 806 of the Covenant
Agreement says that we can subsequently regulate
permanent and long-lerm interests in real property

ment, Ifin fact termination of the trusteeship came

into effectin 1981, then there’s sull 12 more years

to go before )\ -may

decide to either kill it altogether, amend or keep it

intact. It would seem to this scribe, therefore, that'

the best that anyone could do at this juncture is Jive
ith :

It brings into focus whether the legislation
now under review before the legislature is the
appropriale course of action, or is it a tool of
convenience (o0 relief attorneys who helped mess
this issue beyond decency? Would the intended
legislation withstand court scrutiny given the fact
that it is both meddlesome and intrusive of ‘the
original intent of land ownership sp provided by
both documents? Would its approval constitute an
amendment to both pertinent Covenant and Con-
stitutional provisions and does the legislature have
the authority to amend either or both documents?

Asmuchas[sympathize with those whoclaim
ignorance of the law or have been victimized by the
lack of clear cut provisions governing restitution or
what have you, I question whether infact you were
and still are ignorant of both Covenant and Consti-
tutional provisions. Are you sure your attormeys
misread the spirit and intent of subsection (a) of
Section 806 which says that we can only do some-

thing about it Zﬁ_zws_nfmus:mmumf_m:

I am also saddened 1o see a cultural transition
from oue of pragmatic resolution of problems—

Pacific Way—to that of a very litigious society—the
Western Way. [ suppose this transition is inevitable
given the increase in the number of lawyers who are, for
the most part, responsiblefarall that have gone wrong
with the Land A¥ermwoepTovision.

~Pant dlsunoabled hessie question of relevancy of ——
Article XTI or Section 806 of the Covenani Agreement.
In other words, if I could sell my land to a Mr. Kim for
$1,000 per square meter, why should this provision
limit my opportunities by selling it to a rich local who
could only afford $40 per square meter? Isn’t this part
of the fallacy of this provision? I mean, if the provision
is intended o see that my land remains in my hands
toa“wefew"richlocals? Ilose myland anyway, right?
Why then the economic deprivation? It's fodder for
you and I to play tug of war with for quite some time to
come.

It boggles the mind however that haif-cocked
attorneys have used locals in the direct purchase of land
chancing not only their clients’ investments (or theirs
for that mauter) but the economic well-being of the
CNMI? Have they done something to right their
apparent misrepresentation of the true intent of the Jand
alienation provision under the Covenant? Are the costs
being shouldered by your clients or you yourself? If it
is the former, are you saying there’s nomal-practice or
misrepresentation on your part?

I see that the proposed legislation is your easiest
solution to glorify your purposeful and wrongful cir-
cumvention of the Covenant and Constitution of the
CNMI? You got your millions then watch our people

fight interminable feuds, right? I despise the legal

architects of these land deals which have resulted in
family feuds outside our television screen, disunity and
the cultural transitic.n from one of peace and coopera-
tion to that of stnife and litigation. Why can't legal
eagles speak the honest truth for once in their lifetime?
No wonder lawyers are the only ones making money
even during a global recession.

I wish to beg our lawmakers and the SMART
Group to consider this issue with great caution in that
1 am one firm believer in an old Chamorro saying:
“Todos ma afuetsas ti mauleg.” In other words, any-
thing that is forced just doesn't yield anything good at
all. For instance, a mango that ripens in its natural way
tastes sweeter than the one where potassium nitrate is
used. Thanks and let’s not sacrifice nor deny the
unbom Chamolinians their rights to land ownership.
They deserve protecton and it is our responsibility to
stand guard on their behalf.
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' SPECIAL committee of the
ouse of Representatives will soon
» conducting a public hearing on
Senate bill that secks to address
urent problems with Article 12of
e Constitution.

In a memorandum he issued last
riday, House Speaker Thomas P.
illagomez formed a special
xmmittee to deliberate on Scnate
il18-124, ameasure that addresses
wr salient points in the interpre-
tion of the land alienation provi-
on of the Constitution.

The special committee will be
aired by Rep. Stanley T. Torres,
imself an author of an Anticle 12
Ilthat recently becarmne law, House
ill 8-295, now Public Law 8-29,
Other members of the commit-

House

. lee arl '&v"ce Speaker Diego T,

Benav r@le (vncc chairman), and
Reps. Francisco DLG. Camacho,
Jesus ™ Mafnas and ‘Herman T.
Guenerq,

According o the speaker’s di-
rective, the public hearing must be
held no later than 10 a.m. Friday,
October 1, 1993,

“The dc;adline isnecessary as the
subject bill will appear on the next
calendar for action on second
reading. I want to give the mem-
bers the ()pponunily 1o review the
committee’s findings on this legis-
lation befo'e the next session,” said
the speaker.

The creation of a special com-
mittee on S.B. 8-124 came after the
House passed the measure with

amendments on first reading in a
session last Thursday.

The same bill went through at
least two public hearings at the
Scnate, conducted by the Senate
Commiutec on Resources, Devel-
opment and Programs.

During the Thursday session, the
House members appeared ready to
cast their voles in support of the
bill, but the amendments offered
by Rep. Francisco DLG. Camacho
made them ask for more time to
study the changes.

“We need to let our people come
in and let us know how they fecl
about the amended version of S.B.
8-124. Based on the input we get,
we would thenmake a prescntation
of the revised measure before the
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full House,” said Torres in an inter-
vicw yesterday.

He added that his commitiee is
looking at a possible public hear-
ing either on Wednesday or Thurs-
day to solicit public comments on
the bill and the accompanying
amendments

The proposed revisions on the
measure were contained in a six-
page amendment which sets forth
the legal requirements and proce-
dures 1o enforce Article 12 against
corporations and provides for the
severability of contractual provi-
sions violating Article 12.

S.B. 8-124 secks 1o place a cap
oncontingency fees lawyerscharge
Article 12 litigants and shortens
the period within which Article 12
claims may be brought up by the
original landowner versus the pur-
chascr of the real estate property.

Aside from that, it docs away
with the resulting trust theory as
applied by CNMI courts on Article
12 cases and provides restitution

panel to hear S.B. 8-124

for those who lose their invest
ments on a property reclaimed
through Article {2.

Anrticle 12 of the Constitution
prohibils persons not of Northern
Marianas descent frum owning
land in the Commonwealth. This
means the most foreign develop-
ers could hope for in tcrms of real
estate inlerest is 55 years maxi-
mum,

Such a restriction had develop-
crs trying various wayson gaining
long term land interest, including
the use of local dummies who pose
as land buyers for them.

Because the Commonwezlih
Recorder’s Office hasnomeans to
ascertain the source of the money
used in any land transaction, the
valid transactions couldnot be dis-
tinguished from those that violate
the land alienation provision.

Such uncentainty has projected
animage frominvestors thatin the
Commonwealth, a good faith land
deal may not turn out to be a good
faith land deal after all. (RHA)
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New law to stop windfall
from Article 12 lawsuits

NEWLY signed Public Law 8-29
will stop the windfall for lawyers
who win land claims under
Article 12 of the Constitution,
according to Rex Kosack, a
lawyer himself.

He made the statement when
asked to comment .on the impact
of PL 8-29, which was signed by
Governor Lorenzo 1. De Leon
Guerrero on Sept. 22.

The new law (formerly House
Bill 8-295) limits attormney's fees
to not more than $700 per hour in
any case filed in CNMI courts
involving a land claim under
Article 12. This is much higher
than the $180 average hourly fee
charged by lawyers on land
cases.

Under PL 8-29, lawyers
representing land claimants can
charge contingency fees only

upon winning a case. The law
provides that fees must be
reasonable but did not set a fixed
amount.

The law itself recognizes that
$700 hourly fee is "a very large
fee and may be in itself
excessive.” Thus, PL 8-29
provides that it is not meant to
restrict the court's ability to
reduce the $700- per hour
maximum if, after hearing, the
fee is determined to be excessive
or unreasonable.

"The Legislature finds that one
substantial reason for the lack of
settlements in these cases
injuring both the plaintiffs and
the Commonwealth in general is
the excessive and unreasonable
attorney's fees based not on the
amount of work and effort in
each case but on the value of

land,” the Legislature says.

Fees based on the value of land
gives the lawyer control over
land for an indefinite duration
until the fees are paid, and may
lead to additional litigation to
determine the value of land to
determine the amount of fees.

According to the Legislature,
Article 12 cases have been
pending in the Commonwealth
for more than five years.
Uncertainty over land titles has
burt the local economy.

"Landowners, investors, real
estate companies and others need
solutions that are fair, legally
sound and equitable to all
parties,” Guerrero said in a
message to the Legislature after
signing PL 8-29. "This law is part
of the solution to the land title
question."
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By DAN PHILLIPS
Dally Nowa Staff

Two new sections have been
added to Senate Bill 8-124,
which would provide guidelines
for the legal enforcement of Ar-
ticle 12 of thg Commonwealth
Constitution? "+ ** -~
. Yesterday’s House public hear-
ing was expectéd to be the last
hurdle for the bill, which has
widespread support and is being
pushed hard by lobbyists who
want the bill enacted before the
November general election.

Lawsuits alleging violations
of Article 12, which restricts
ownership of commonwealth
land to people of Northern Mar-
janas descent, have been blamed
for weakening the common-
wealth’s economy.

T he bill provides that if a corporation is

found to have illegally purchased land,

the titles to any land bought by the corpora-

tion would revert to the corporation’s share-

holders who are of Northern Marianas de-
scent. -

The biil addresses several ar-
eas of controversy involved in the
lawsuits, including:

H Limiting the amount of fees
any lawyer handling an Article
12-related case can chdarge. Gov.

1. Guerrero recently signed
into law a bill that limits fees to

- $700 an hour, but the Senate bill
would limit fees to 20 percent of
the recovered land’s value or
$700 an hour, whichever is less,

B Providing compensation to
landowners and lessees who
lose land or improvements due
to a court’s ruling that transac-

tions involving the la‘ﬂ.aﬁ viotat-
ed Article 12. '

The only time that i quitable
adjustment would no‘l'f %n order
is if fraud was commj in ac-
quiring the land. -

B Defining under what cir-
cumstances a “resulting trust”
would be created. The provision
would further strengthen a re-
cent decision by th;;;U.S. Ninth
Circuit Court of Ap,qeals, which
overturned a mlinlsﬂ)y the Com-
monwealth Supre W Court,
The resulting tri; t provision
of the bill dictatée that a re-
sulting trust cannotharise in fa-
vor of the person wio paid the

urchase price to by thie land.
is means that if & person of
non-Northern Maris.nas descent
supplies the money™lo buy land
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to a person of Northern Mari-
anas descent, there can be no
conclusion that because the for-
mer supplied the money he or
she owns the land.

B Setting a statute of limita-
tions for the filing of Article 12-
based lawsuits. This section
would require a landowner with
an Article 12-based claim to file
guit within six years of the al-
leged violation; Otherwise, the
suit would be barred.

The existing limit is 20 years

The bill would also provide
ﬁace period of six months for the

ing of lawsuits before the nev
statute of limitations takes effect

N Establishing guidelinea fo

‘handling findings of Article 1;

violations by corporations.  Thi:
section, added by the House, pro

 vides that if the requirements se:
| forth in the Commonwealth Con

stitution are met with regard t
land ownership by corporations
then a corporation is eligible tc
own land,

“No additional criteria shall be
considered,” the bill dictates. Thi:
language would seemingly shu'
the door on lawsuits that allege
that corporations were set up t
meet the legal definition, %u
wero aclually “shams” set up anc
controlled by people not of North
ern Marianas descent who want
ed to buy and sell land withou
the restraints of Article 12.

The only challenges to a cor
poration’s true organizationa
status could be brought by cred
itors of the corporation in cor
nection with a land transactiot
according to the bill.

In addition, the bill provide
that if a corporation Is found f
have illegally purchased lan:
the titles to any land bought t
the corporation would revert :
the corporation’s shareholde
who are of Northern Marian:
descent,

B Making sure that courts cor
sider land transaction contracts {
see if any sections of the contract
are still enforceable despite a finc

ino nf an Articla 12 vinlatinn
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During the economic boom of the last decade,
lawyers in concert with real estate brokers, became
what I term the “Architects of Circumvention™ or in
plain language “Evil Geniuses” of Article XII. Mil-
lions of dolfars were made by this group. Itisn’tthat
they became rich that I find bothersome. Rather, it
is the scheme which they-¢:

people~0r their land and lifetime savings every.
which way you can imagine.

In other words, the evil geniuses embarked on a
clever scheme involving, the purchase of indigenous
land. May I illustrate a point: Roger Gridley, a
former MHS teacher who went into the real-estate
brokering business purchased a piece of property
from an old man. Knowing that he is prohibited by
law from owning land here, he established a front
company known as Realty Trust and deposxwd the
title to the land in this company.

Subsequently, this piece of property was sold to
Chuck Jordan who in tum deposited the title of the
property under another front company known as
Bonita Vista Properties Ltd. The nervous fun ride.
started from the original land transaction with
Gridley. Well meaning people (locals and non-
locals) purchased land from Bonita Vista Propemes
when the CNMI Supreme Court decided—in simi-
lar land deal—that the original land transacuon was
illegal from the very begmmng

The appropriate query in this case is: Who victim-
ized who? Was it the late Tun Anselmo Iglesias the
original land owner? Or was it Gridley and Jordan
who knew that their scheme will someday blow up
in their faces? 1 would have to say it is the latter. It
is a risk and too great a risk and scheme so under-
taken with full knowledge that their transaction is in
complete violation of the intent and purpose of

Anicle XII. Th&next obvious question that victims .

must ask themselves is: Who did you deal with in
terms of sinking your investments in these proper-
tes? The late Iglesias or Jordan? If it is the latter
thenit is all too clear that the person you must sue is
Bonita Vista Properties!

Why Bonita Vista Properties? You must force
this company to protect and make good of its sale of
property to you the buyer. Let Bonita Vista Proper-
ties sue the day lights out of Realty Trust for failing
to ensure that the property it has sold is legal. These
fraudulent transactions are responsible for all that
have gone wrong with land schemes cleverly de-
signed to circumvent the purposes and intent of
Anticle XII. Unfortunately, it has blown up into the
face of the very people who served s evil architects
of circumventjon. Guess this is where I find truth to

Agenda

by John DelRosario
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an old adage “money is the root of all evil”. How true
in the instance case that money corrupts, right?

Itis interesting too that Duty Free Shoppershas put
together a documentary titled “Victims of Article
XII". May Lask once more whether in fact the people

-Mlmsed land from Bama Vista Propemes

victimsof a fraudulent schéifie
both Bonita Vista Properties and Realty Trust? I
sympathize with some of my friends who detrimen-
tally relied upon the words of Bonita Vista Properties
to which you sank your lifetime savings. Your
alternative and solution? File a lawsuit against the
company asone buyer did to retrieve herinvestments.
It is the only route you now have to secure your
money. To vent your frustrations by barking up the
wrong tree isn’t going to get you anywhere.

The issue has now been brought to the legislature
for disposition. While the legislature claims to have
every right to legislate on issues of public interests, I

. seriously doubt that it (legislature) has the authority

to amend court decisions, the Constitution and the
Covenant. Only the people, gentlemen, can amend
the purposes and intent of Article XTI, no more, no
less. Mind you, under a republican form of govern-
ment only the courts are permitted to interpret laws
that you, in conjunction with the executive branch
have seen fit to approve. In other words, leave legal
interpretation of laws 10 the courts. That's where it
belongs so leave it be!

Icanunderstand and appreciate the pressure cooker
situation that you're in today. We have a very vocal
group of lobbyists (SMART) asking that you glorify
the fraudulent concoction of a group of attorneys and
real estate brokers who made their millions and have
quietly exited the Saipan International Airport in
search of another Bermuda. If you're worried by the
two-thousand-some lobbyists knocking on your doors,
may I ask that you equally consider the silent majority
who are watching your every step on this issue. They
too deserve your attention and sound judgement as
public servants.

I will expose the role of other companies who
have seen fit to wave a paper tiger at our face,
including the voluntary infusion of funds to
defray costs of bringing in “experts™ or “au
thorities” on the now infamous concept known
as resulting trust, etc. Believe me I have found
the real experts in this case: IT IS US! Evi-
dently, the termination of the trusteeship agree-
ment came into effect in 1986. Therefore,
there’s still 18 more years to go before we
decide the fate of Article XII.

=
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linsecty How fair is fair

’ YESTERDAY, awhole throng of so-called Article 12 activists trooped to

/&///23 the Legislature to once again register their sentiments on the Senate bill to
correct the inequities of the present 1aw on 1and ownership in the Common-
wealth.

True, Senate Bill 8-124 is anidea that has come of age, owing to the panic
that goes with the economic uncertainties created by the controversial land
alienation provision.

What better way to counter the negative publicity the CNMI is getting
from the outside investment world than with all of the¥x.chtest heads in
both government and private sector coming &34 BN ‘?'M'soluuon fairto

e s S R Y s st Bren. - +———syme DOLN the focgtgn fivesior and the mdigenous Tadtbuus -ﬂg class. . qgeepe g s
e = The bill is meant to address faimess as it tries to counter the common = =
nature of man trying 0 get more than whai is rightfully his.

It provides for just compensation for any developer.that loses his
investment at the same time that he loses his right 10 stay in the disputed
real property.

With such a provision, local landowners will think twice before suing for
the land he had already sold.

The six year statute of limitation also strengthens the fairness aspect of
Article 12 since it limits the period within which greed may come into play.

But come to think of it, the intent of Article 12 goes beyond just the issue
of fairness. It deals with a sacred hedge enjoyed by the local population
over foreign powers who may come in and capitalize or: the indigenous
residents’ inadequacies.

The average Chamolinian may jend to think, there is already fairness in
Article 12 as is. Foreign developers have the money, technological
expertise and business acumen tomake more money. But they do not have
the land. :

The local person may not be as sharp nor has he the finances, but he has
one thing going his way - he can own land.

In this regard, a most equitable exchange of assets take place, with both
sides benefiting. The developer shedding money (o use the'local person's
land.

The question now is why would the proponents of the Senate bill want
to alter that give and take relationship.

Given that either side may go astray and try to breakaway from good
faith, would there be no other way 10 ensure faimess is maintained.

If the proposed bill is enacted and the complexionof Article 12 is altered,
what guarantee can the CNMI have that investors who are supposedly
adopting a wait-and-see attitude would indeed come in and invest

How would leaders feel if the foundation of the Article 12 restriction is
weakened through the bill and still the investor goes to other places due to
a perceived instability of some local policies.

Or if such investors outrightly opts not 10 invest at all due to the global
economic downturn that has affected even the US and Japan.

The CNMI resident will be left empty-handed.

No investment. Weakened protection for the indigenous population on
land ownership.

Worse, foreign developers may become even bolder in trying to
circumvent the land alienation provision considering that a new law have
been worked out in their favor.

In this “*dog eats dog,"” ruthlessly cold world of business, where ali that
matters is making money, that occurrence is not far fetched.

We share in the concerns of the indigenous people with regards to this
issue.

The most appropriate way is to leave Article 12 untouched and just let
the developer watch his step and not try anything foolish like going around
such restriction.

Needless to say, the local landowner should also shape up and renounce
greed as soon as he feels it in his system.

That way he would deserve the protection given him by the Constitution.




SMART lobbies for passage
of yet another Article 12 bill

MEMBERS of the group, Saipanese Mobi-
lized on Article 12 (SMART), this week lob-
bied for passage of a bill aimed at allowing
develpners who lace investorznt due to the
land alienation clause, to seek compensa-
tion.

Senate Bill 8-124, introduced by Sen. Paul Manglona, was
passed by the upper house last month and is now before the House
of Representatives.

The measure also puts a cap on contingency fees attorneys can
receive under Article 12-related cases and provides for a statute
of limitations to file such cases. Article 12 limits land ownership
in the CNMI to persons of NMI descent.

Alandmark decision by the Commonwealth Supreme Court in
1991 led to a near-avalanche of similar lawsuits, in which local
landowners, claiming Article 12 violations, sought the return of
their lands. Scores of litigation remain in the local courts.

Mary Aldan-Pierce, a defendant in the landmark case, was one
of the members of the group who lobbied Wednesday for the bill's
passage.

News of the lawsuits have had a negative impact on the local
economy and is blamed as a major reason for the economic
slowdown. Business leaders and other supporters of the Senate
bill say its passage will goa long way in easinginvestors’fears that
the Commonwealth is an unsafe place to invest.

“We support the Senate bill because it will comprehensively
address concerns and problems with Article 12. We feel it is
important to do something now. If we wait until after the electior,
we may have new lawmakers unfamiliar with Article problems
and we will have to re-educate a whole bunch of new legislators,”
Aldan-Pierce. '

Alsoin the group was Lucy Nielsen, who faces losing land near
Mt. Tapochau she said she acquired in good faith. Nielsen’s case
is before the court.

“We support the intent of Article (to restrict land ownership to
the indigenous people) but some of these lawsuits are being
initiated out of sheer greed,” Nielsen said.

Aldan-Pierce said the group met with at least six representa-
tives, including the Speaker Thomas Villagomez and Vice Speaker
Diego Benavente, who said they will suppert the bill during its
floor vote.

Rep. Heinz Hofschneider, when asked for support, said he
would take it a step further by providing language seeking stiffer

nalties for attorneys who are found to be frandulently engaging
in Article 12 litigation. He said he would amend the bill toinclude
grounds for disbarring an “attorney who willingly violates the
provision of the bill.”

Aldan-Pierce added that her entourage also visited Gov. Larry
Guerrero, who assured the group he will sign the bill once he
receives it from the Legislature. Guerrero has said he will sign a
House bill limiting contingency fees for attorneys prosecuting
ﬁirticle 12 cases. That measure has already been transmitted to

m.
About 1,700 people have signed the SMART petition urging
assage of "Ampcele-IZ remedy” legislation, according to Alrim-
erce.
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From Cooperation 1o Litigation: Much has
beenlitigated, debated and published aboul Article
XII which limits land ownership to the indigenous

people here. The 9th Circuit Cougtof Appeals has
knocked down the misspliz~tien.of the so-called

resuhing-wust nesome s TBut it left the

intent of Article X1I fully intact—land ownersiity ™~

remains with the local people.

Recently, we have seen the emergence of the
SMART Group who sees fit to leverage its own
interest against lawmakers up for re-election re-
gardless of the consequences. This move, in my
view, is both selfish and unfair given+the fact that

a lot is at stake if this issue is mishandled by

politicians succumbing to pressure from any and
all special interest groups.
Subsection (a) of Section 806 of the Covenant
Agreement says that we can subsequently regulate
{lone- X . Lot

menL, Ifin fact termination of the trusteeship came
into effect in 1981, then there's sull 12 more years
10 go before may

decide 1o either kill it altogether, amend or keep it
intact. It would seem to this scribe, therefore, that'

the best that anyone could do at this juncture is [ive
with i X

It brings into focus whether the legislation
now under review before the legislature is the
appropriate course of action, or is it a tool of
convenience to relief attorneys who helped mess
this issue beyond decency? Would the intended
legislation withstand court scrutiny given the fact
that it is both meddiesome and intrusive of ‘the
original intent of land ownership so provided by

. both documents? Would its approval constitute an

amendment to both pertinent Covenant and Con-
stitutional provisions and does the legislature have
the authority to amend either or both documents?

AsmuchasIsympathize with those whoclaim
ignorance of the law or have been victimized by the
lackof clear cut provisions governing restitution or
what have you, I question whether in fact you were
and still are ignorant of both Covenant and Consti-
tutional provisions. Are you sure your attorneys
misread the spirit and intent of subsection (a) of
Section 806 which says that we can only do some-

thing about it MMmmnmgn.m_m:

T'am also saddened to see a cultural transition
from one of pragmatic resolution of problems—

by John DelRosario
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Pacific Way—to that of a very litigious society—the
Western Way. I suppose this transition is inevitable
given the increase in the number of lawyers who are, for
the most part, responsible for all that have gone wrong
with the Land Alienation provision.

- Tam a'ssserhlad hy the ayestion of relevancy. ~f
Aitie XIL or Sectiofi 806 of the Covenant Agreement.
In other words, if I could sell my land to a Mr. Kim for
$1,000 per square meter, why should this provision
limit my opportunities by selling it to a rich local who
could only afford $40 per square meter? Isn’t this pan
of the fallacy of this provision? I mean, if the provision
is intended to see that my land remains in my hands

toa“wefew”richlocals? Ilosemy land anyway, right?
Why then the economic deprivation? It's fodder for
you and I to play tug of war with for quite some time to
come.

It boggles the mind however that haif-cocked
attorneys have used locals in the direct purchase of land
chancing not only their clients’ investments (or theirs
for that matter) but the economic well-being of the
CNMI? Have they done something to right their
apparent misrepresentation of the true intent of the land
alienation provision under the Covenant? Are the costs
being shouldered by your clients or you yourself? If it
is the former, are you saying there’s no mal-practice or
misrepresentation on vour part?

I see that the proposed legislation is your easiest
solution to glorify your purposeful and wrongful cir-
cumvention of the Covenant and Constitution of the
CNMI? You got your millions then watch our people
fight interminable feuds, right? I despise the legal
architects of these land deals which have resulted in
family feuds outside our television screen, disunity and
the cultural transiticn from one of peace and coopera-
tion to that of strife and litigation. Why can’t legal
eagles speak the honest truth for once in their lifetime?
No wonder lawyers are the only ones making money
even during a global recession.

I wish to beg our lawmakers and the SMART
Group to consider this issue with great caution in that
I am one firm believer in an old Chamorro saying:
“Todos ma afuetsas u mauleg.” In other words, any-
thing that is forced just doesn’t yield anything good at
all. For instance, a mango thatripens in its natural way
tastes sweeter than the one where potassinm nitrate is
used. Thanks and let’s not sacrifice nor deny the
unborn Chamolinians their rights to land ownership.
They deserve protecuon and it is our responsibility to
stand guard on their behalf.



House readies for Article 12

B Bill: Legislators expected to vote
on land legislation; must go back
to Senate for further consideration

By DAN PHILLIPS
Daily News Staff
Legislation that would attempt to offer le-
gal guidelines for the enforcement of Article
12 of the Commonwealth Constitution is like-
ly to be approved at the next House session,
which could come today.

Several amendments have been made
to Senate Bill 8-124, however, so the mea-
sure will head back to the Senate for con-
sideration.

A special House committee formed to re-
view the bill held a public hearing on Sept.
30, then considered the testimony offered at
that hearing and made several amendments
to the bill.

The améndments are included in the com-
mittee’s report, which was completed last

;lay but only made available this week.

The committee recommended passage of
the bill, finding that there “is a compelling
need for the Legislature to issue guidelines
clanfymg Article 1250 as to promote greater
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Article 12 restricts ownership and long-
term interests in commonwealth land to peo-
ple of Northern Marianas descent.

A number of lawsuits, alleging that people
of Northern Marianas descent were used as
fronts by outside investors who actually con-
trolled the land, and thus violated Article
12, have been blamed for dampening the
commonwealth’s economy.

Although most of the issues contained in
the bill have yet to be addressed by the
courts, an uncertain future has the defen-
dants in those cases anxious and actively
campaigning for the proposed legislation,
which is almost certain to be tested in court.

The Senate’s bill would clarify the con-
ditions under which a “resulting trust”
could take place; limit the possible legal
fees in Article 12-related cases; provide
compensation to landholders who lose in
Article 12-based lawsuits; and create a
statute of limitations for the filing of Arti-
cle 12-based cases.

The House has proposed several amend-
ments to the Senate bill, including setting
forth guidelines for the enforcement of Arti-
cle 12-based cases involving alleged viola-
tions by corporations.

After the public hearing, the special com-
amttee made several changes to the bill, in-
u
. |

-amount of money lawyers can charge only ap- _

that the limitations on the,

ply to “legal proceedings, transactions and
cases arising under Article 12.”

The bill also would replace a recen;” -
acted law regarding attorneys’ fees . .-
cle 12-based cases with new guidelines and
Iimits.

B Providing that the six-year starute of
limitations to be applied to Article 12-based
cases not apply in cases where “fraudulent
concealment” is clear.

The committee decided that althoucgh it is
important to ensure security in land titles,
it also believes that “a defendant ought not
to be permitted to take advantage of his own
wrong and to sustain a defense which in good
conscience he ought not be permitted to avail
himself.”

B Making it clear that disputes over
whether a corporation was eligible 1o own
land will be confined to whether the corpo-
ration met the plain language of Article 12,
section 5.

“There shall be no further inquiry into the
internal operations of a qualifying corpora-
tion in order to ‘pierce the corporate veil,” or
to determine equitable ownership. control
or interest, or to prove a corporation a
‘sham’,” the committee said.

M Raising the standard of proof in cases al-
leging Article 12 violations by a corporation,
from “preponderance of the evidence,” to

0O See ARTICLE 12, Page 4



Dlamon(@l Hotel-

Decnsnon could
stake out whole
hew terrain of

legal wrangling

BY DAN PHILLIPS
News Staff

undreds of land lease agree-
.fhbhta in tho Northern Marianas
colild be affected by the decision
in & lawsuit involving the Saipan
Didtnond Hotel and Article 12 of
the Commonwealth Constitution.

“"vi'The suit, which questions the -

fegality of 'what is known as a
" change of law provision, is now
béfore the Commonwealth

 Supteine Court after Superior
‘Court Presiding Judge Alex C.
- Castro decided that the provision
violated Article 12.

;  Article 12 restricts ownership

R

)

~

Q

Focwo

&

anc? leasehold interests exceed-
ing¥55 years in commonwealth
lané! to people of Northern Mar-.
iands descent.
issue in the Diamond Hotel
s a 1986 lease agreement
n Manases B. Matsunaga
and®4e hotel, which provided for
a legal 55-year lease.

1n addition, the lease provided
that, if the law should be ch
to allow Diamond Hotel to hold

an interest of more than 55 years; -

o

al i year extension of the lease

w38 be made available,

i &f?er Manases Matsunaga
d.i " in 1990, his sister, Elizabeth

; ‘datsunaga, rejsed the issue of

doasxble icle 12 violation
dur’ng probate proceedings.

Concerned about protecting its
rights, Diamond Hotel filed the
suit,in April 1992 in an effort to
get a declaration from the court
regarding the lease’s validity.

e land in disputq is,not part

-1ssues raised by John T.
-on behalf of the Diamond Hotel.

raises Article 12 case

of the hotel, But rather a nearby
piece of property that was being -

considered -as a posgible em-

pl(gee housing site, *
stro ruled in favor of Mat-
sunaga in an order he issued on
March 31 of this year. The two-
rage order did not analyze the
ma

“There {8 no dispute that the
lease was fairly and hohestly
made. At issue fn this casé is a

-gingle provision that would al-

low the Diamond Hotel the op-
tion to extend the lease by uY
385 years if and only if there is a
change in commorniwealth law
whlch would allow that option to
arise,” Lizama argued in his brief
to the CNMI Su reme Court.
Even if the court should find
that the provision did violate
Article 12, it should cut out
that provxsion and leave the
lease intact due to public pol-

A nal Nk g

..ﬁ\o,\\\

s

icy considerations.”

“As a matter of public policy
specific to Article 12 cases, the
court should uphold leases where
the parties’ mutual intent is
clear,” he said.

Robert W. Jones, the lnwyor
for Matsunaga, argued that
the “change of law” provision
glves the Diamond Hotel an in-
terest beyond 65 years and in-
terferes with Matsunaga’s land
use rights.

He also called for the court to
establish a “bright-line test for
analysis in Article 12 cases,”
and adopt “a clear standard that
cannot be misinterpreted by
anybody.” °

The Carlsmith law firm, which
represents the defendants in
most of the pending Article 12-
based cases, has been granted
the opportunity to file a brief with
the CNMI Supreme Court as a

“friend of the court.”

Representing the Hotel Asso-
ciation of the Northern Mariana
Islands and the Saipan Bankers
Association, John F. Biehl of the
Carlsmith firm urged tho court tn
considor tho right of poople Lo
“not be deprived of property
without due process of law.”

“This court should proceed
with utmost caution and balance
in this case because its decision
will have a direct effect on hun-
dreds of leases involving mil-
lions of square meters of land
and many millions of dollars,”
Biehl said.

The change of law provision,
he said, “should not be construed
as an interest in real property.”

The case, Biehl said, “presents
this court with the opportunity to
help restore confidence in the
commonwealth as a place where
it is safe to conduct business.”
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Lear Editor,

¢t The video currently being aired
n cable television entitled “The

‘article 12 Crisis: At what cost?”
esents a very uneven view of

faipan’s recent history.

) The video idealizes the growth
plosion of the late 1980s and

Feats the recent slowdown as a

!ffagedy.

The stars of the show: Realtors,
Azvelopers, contractors and poli-
g'ians, never mention the effects
g rapid development on culture,
environment or quality of life for
the average citizen of Saipan.

During the supposedly great
years of the 1980s, raw sewage
vas being dumped in the lagoon,

the dump became a monstrosity,
Micro Beach became
unswimmable, use of the drug
“ice” became intolerable and
crime increased. From this point
of view the slowdowncan be seen
as achance for Saipanresidents o
catch their breaths and evaluate
whether the rapid pace of devel-
opment has bee good.

The video talks about the greed
of local people who use Article 12
to cancel land deals. It does not
mention the greed of real estate
brokers and lawyers who made
millions by getting around Ar-
ticle 12’s intentions by using
middle men instead of just lcas-
ing directly from landowners, nor

does it mention the greed of people
who leased land at low prices
from aged or uneducated local
people and turned around to get
huge profits by subleasing it to
others. This greed also played a
big part in the Anicle 12 crisis.”
The video shows only a point of
view that sees the Marianas as a
tool for profit. This point of view
careseverything about money and
nothing about the social effect of
skyrocketing developmentonen-
vironment, culture and families.
Now, that’s greed.

/s/Victoria King Taitano
/s/Francisco I. Taitano
/s/Lauri Bennct Ogumoro

¥
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§PﬁClALcom,miuee of the both endorsing lhc bill's

Hoﬂié of Representatives work- e y SWe have fitils i 'passage." said Rep. Stanley T.
{aing ta Senate Bill 8-124 is mow - ; Versii bill airing to address probi¥: 3 “port dind aré HOW givirig urinem- | Tortes, chairman of the commit-
£ l:lh:iilaﬂng its report among' its; ;.i: lems mAnlcle 12 of the Cohz ;' bers the imé tg gobvet the bill to . tee, in an interview yesterday.
‘ hl;l'nbem lhis g)leamed ycs ~sl.itll bn. ‘8 rccotnm':ndln “’Q sactflheremuldbeomerrecom- .+, He did not reveal the names of

mendazions. As of present there - those members who have signed
the draft report, opting to hold
back until the majority have af-
fixedtheirsignatures onthe docu-
' ment, '
He also declined comment on
any details of the report aside
*- from saying the recommendation
. will be the bill's passage with
. revisions, -
-y Members of the special panel
v were.Vlcc Speaker Diego T.
- Benavente (vice chairman), and
Reps. Francisco DLG. Camacho,
-~ Jesus P, Mafnas and Herman T.
Guerrero.
+ ;. There was no Indication yet as
* tothe final course of action on the

Saipan, MP 96950 .
Serving CNMI for 20 Years

295

-bill, whether for or against. Bul
- will be reported oul to the fi

House for action soon.

Senate Bill 8-124, which w
introduced by Senator Paul
Manglona may perhaps be one
the most scrutinized legislatic
ever for the Eighth Legislature

It underwent three public hea
ings - two for the Senate and o
for the House All of them we:
jampacked.

The bill i3 bemg ballyhooed |
be the answer 10 current unce
tainties created by receat cau
interpretations of the land alic
ation provision of the Constiti

"tion and is seen as one that woul.

bring faimmess to the CNMI lan.
system,
Other Article 12 activists, o
the other hand, want Article 12t
contlnued on page «

House spedial

_ “mittee chalmman Stanky T. Torms( ht) and member Herman T, Gu
draftreporton

ite Blll 8-124 as the coriimittee started gathering the signatures of its me.

s S

> goover the
_ars yeslarday.
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How has Article XIl ofthe Commonwealth of the Northern Mariana Islands
constitution, which prevents foreignownership and long-term lease of land,
affected your business, and how do you think ensuing lawsuits best can be

resolved?

1 hope that the par— 4
ties settle, rather than
the attomeys continy-

ing to fight. if they cannot senle. thenlet "

wealth today. Nor is there any need far
the jobs necessary for construction, or the
taxes those jobs pay.

The-intent of Article XHl is to preserve

7 the land for the indigenous people of the
. Northern Mariana Islands. That has not

" been violated. It is the transaction that is
being quesnoned Now that the devel-

the courts decide. Wi WI“ supponthe % oped property ‘has increased in value,

decision. of the courtss:

ink that the silen majonty bel‘eves
«-Zcourts should decide on the best so-
lution. They believe in the integrity ofout‘
courts and think that they are competent.””

~

Whatever decision they make, win or

lose, they will accepl lt and go on wnh
their § msmess.

ahenanon restrictions.

good. Bm those adversely’ M say

)udiaal process find the bstsolut:on.
Let the courts decide. That ns theu' re-
spons:bvhty : s TN

]ohn H.Pnee' Yice.

-

Ourbusiness is ob-
viously tied to the
construction industry, and the construc=
tion indusstry has been’adversely affected
by Article Xll. More specifically, the legal
Maneuvering that has been created from
the haggling .over this article has put off
developers‘from investing any further
becameftappears thatadeal is nota deal

in the commonwealth. T

A lotofpeople agree that Artide Xll ls .

has caused problems. | prefer to lel

) someongmal landowners want it back or,
more likely; greater compensation.
Perhaps the people of the Northern
_ Marianas ‘need to ask themselves if they
“*are better or worse off with the develop-
" ment. If they are better off today with the

develop‘rhent.' then they need to et thé\

electeﬂ offi ctalsknow and changes need
Bé

" real state nC s
“and pmpeny management company on
Guam.Mycompany has been in business
smce 1980, ‘and prior o that | was the

"3 managet a company offering similar

. services. Salpans property restrictions

- have always benefited my business. Here

on Guam, properties can be purchased in

This gave-usraivzdvasiage over Saipan,
which can offer only up to 55-year
- leasehold properties to non-Saipanese or
- Carolinians: However, even with this re-
striction,'Saipan property values skyrock-
eted untit thefapan economyfell in 1989.
The recent lawsuits and rulings have hunt
land values and Saipan’s credibility even

. more. =%
The recent lawsuits and rulings actu-
ally have helped the real estate market on
Guam. lnvstofs *’“no Ionger are lookmg at

lawsuits should be settled quickly and :.
the favor of the developers. If this is not.
done, | believe Saipan will sufier a tre"
mendous crash in real estate values and
developments. This in turn will seriousiy
hurt the economy. It is private businesses
and developments that stimulate eco-
nomic growth. Without these,
country’s economy will collapse.

any

Philip ). Rores
President and
Chairman of the

Guam Savings and
Loan Association

When Guam Savings and Loan Asso-
ciation announced it would be an aggres-
sive real estate lender in the Common-
wealth of the Northerm Mariana islands.
we were wamed by other tenders doing
business on Saipan not to do 50 and tha:
Article Xl made it vintualy impossibie 10

“lend on real property. We do not agree.

We are making real estate loans activel

But the current litigation invelving
Article XIt and the resultant controversy
are harmful to the people and ececnomy o°
the commonwealth. Anticle Xl is a wise
part of the commonwealth constittion
Abuse of Article X!l protection. he..over.
is as bad a thing as can happen 1o the
commonwealth.

Lawsuits voiding or threatening i~ -ond
investments made in good taith witr no
mtention of breaking the iaw desr-. =
ture major investment in the . ¢ -
wealth. If there is an occasion whe i there
is a purposeful circumvention of th< law .
void the transaction, but do nat punisk
the innocent.

fee simple glideased-for up 10,99 years. . Thenrexists a perception tha the 6n- -
going and threatened suits involving Ar-

ticle XIt are power plays based upon greed.
Whether this be true or nol, the perceo-
tion is more important than the reality.

Appropriate means must be taken to
clarify the intent of Articie Xl and prohibt
the possible abuse of Anicle XIl. The
Anticle Xt controversy must be resolved
soon.

And not at the Mogambo.
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NMI may turn
away tourists

THE OPENING of the new air-
portin Osaka, Japan next year will
mean more visitors to the North-
ern Marianas but delays in the con-
struction of additional he:el rooms
may force the CNMI to turn away
tourists, according to David M.
Sablan, member of the board of
directors of Marianas Visitors
Bureau.

Sablan made the statement as he
urged the Legislature to pass Sen-
ate Bill 8-124, which is expected
to minimize land cases involving
Article 12 of the Constitution.

The bill allows developers to
recover investments on the land

when they lose the so-called Arti-
cle 12 cases. It also provides for a
six-year period (after the transac-
tion) for filing of land claims.
Article 12 allows only persons
of Northern Marianas descent to
own land in the Commonwealth.
About 20 cases have been filed in
the local courts as landowners try
to take back their properties after
these were sold to other persons of
Northern Marianas descent who,
in turn, leased the properties to
other people or corporations not
eligible to own land or hold long-
term interest (beyond 55 years).
In many cases the money used

to buy the land was provided by
the ultimate tenant, although title
remains in the local buyer's name.

In his oral testimony before a
special House commiitee, Sablan
said the CNMI has 2,800 hotel
rooms at present and would need
400 new rooms next year.

On the other hand, Abel Olopai
said new botel rooms means more
workers being brought in from
other countries, who must also be
provided with housing during their
stay here.

Olopai said the Legislature

(Continued on page 2)
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1 read with interest a letter in the Wednesday
edition of this newspaper about the 20 per cent quota
asitrelates to the garmenf industry here. I must agree
that the writer is correct in saying that the net result is
far removed from the original intent of this specific
provision. It is a fact that this industry had to impon
not only Micronesians 10 the island t0o meet this
requirement of the law, but it must continue to bring
in large numbers of workers from mainland China to
fill the thousands of menial and meauingless jobs in
its factories.

Not only has this industry brought us under the
Lelescopic scrutiny of the US Congress for slavery
practices, but it has drained the residents of these
islandsof water, powerandsewcr ms_mnmf_u_u_s

i in w

ta. 10N
=2 services by alien workers™ because their pres-

g gg have over burdened the system, Is this why we
want this industry here?

For as long as this industry is here, we will
continue to carry on a feud not only among ourselves
but with membezs of the US Congress with respect to
the application of the federal minimum wage here. In

I w i in n isi
indystry at the expense of our people, Most other

industries here have no qualms paying more than
$3.50 per hour. Reason? Their business ventures are
economically sustainable which augurs well with an
1sland setting.

Tunderstand 100 that some garment factories here .
have included localson their payroll whonever physi-
cally worked for the company in order to meet their
quota. What's even more interesung is that the

or management would come around and re-
T»ve these checks or half the amount saying that the

restisa glfl from lhccompany I'd be interested to
fin

le? I lw w Wi k them
w i \1 for?
Interesting scheme, huh?

L L L 1]

Tasw = Whenwetzke a retrospectweﬂew of the Boom
"= “Tofthe 80s, it is obvious that Article XII was. respon- -

sible for the development that came crashing in like
huge tidal waves along our shores. Legal eagles and
real estate brokers had to make their windfall profits
in six digit numbers. Therefore, a scheme was de-
signedtorobboth the landowner and investors hoping
then that nobody would catch up with them. Well, we
have caught up with the enemy.

It is interesting though that those who were

v m——— v————nse

TV Wik, WO

Wclcaugm up with the mcmy
Lis mmmz though that those who were

Agenda

by John DeiRosario

uAISACUONS nere! Are
the actions of Realt

other realty companies are legally correct?

duped into taking a bad deal are accusing landowners of
greed or that they Oandowners) don’t have an inkling of

what a “deal” is all about. r
wi Vi W w wh
in thi v —law T
w v 1 Ul v
isiand he landow >
Ineverything we do, there’s the word responsibility.
It 15 the responsibility of ALL NON-CNMI DESCENT

to know that none of them can own title 10 langd in the
Marianas, Therefore, each must adhere to the letier and
intent of Amclc XII. In other words, follow the law! [t

woul wh 1
R Bonita Vi
Limi i i ion wh
W i isi | Di
vest — T
WI lifett ings? *

It is unfortunate too that one of Japan’s biggest
companies was involved in a land deal emanating from
abad deal in the first place. Did they know that such was
void from the very beginning? I have a feeling that they
knew what they were getting into. And it seems rather
unfair for they now threaten to leave the island if they
lose outon this case. It would seem 1o this scribe that the
only way out now is for you, your real estate company
and attorneys o converge in court and thrash out who
screwed who so that restitution can be made accordingly.
Our people didn’t strike a bad deal with you, The bad
deal was concluded between you, your real estate bro-
kers and legal eagles. Each of them must be held
responsible for this whole mess, no more, no less.

If you’re a local who has been used as an agent and
led to believe that when this deal expires the land is
yours, never forget that this so-called “agency” is a very
temporary thing. The real buyers of the land can always
change you for another person as we have already seen.
I am surprised that even former judges convinced them-
selves that this route would be appropriate. They-end up
believing the evil work of what I have termed the
Architects of Circumvention! Did you realize, friends,
that you can’t find the title holder of the land you've
purchased the properties from because the doci'nents
were parked at a dummy corporation because they know
they can’t hold tie to these lands?

Finally, it is rather very discouraging that the legis-
lature has seea fit to usurp sz role of the thirddwaanchsf
govemment—the judiciary.”If yotriizve any inkling of
the concept of arepublican form of government, you will
know that your action is in violation of the separation of
powers. In other words, gentlemen, the authority to
interpret laws rest solely with the courts. Your action is
tantamount to a reinterpretation of the court’s decision
and the purposeful glonification of all the illegal land
transacuions here! Are you telling the silent majority that
the acuions of Realty Trust, Bonita Vista Properties and
other really companies are legally correct?

you telling the silent majority that
y Trust, Bonita Vista Properties and
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Governoi hints support for S.B. 8-124

By Rafael H. Arroyo

OVERNOR Larry I. Guerrcro
sterday indicated support for
¢ the pending Scnate bill that
ms to address current problems
ith Article 12of the CNMI Con-
ituilon,

In a letier 10 Scnatc President
san S, Demapan and House
peaker- Thomas P. Villagomez,
luerrero tauded the Legislature
& toming up with Aricle 12
smedial measures but indicated
teference fo. Senate Bill 8-124,
i8 one suthored by Sen. Paul A.
{iriglona,

“l promised to support legisla-
bn to help restore developer

confidet§e in the CNMI. I am
cncourafed by the efforts of those
legislators who camc up with
corrective bills. Somic of the pro-
posed mecasurcs offcr broader
remedics than others,” said the
govehifid.
“I H been advised that S.B.

8-124#wbuld be a good blllmlhal
it addresses four problem areas.

he addéd.

Onl} the other day, Guerrero
signed into law House Bill 8-295,
an Artikle 12 bill from the House
which Hecame Public Law 8-29,

The new law limits Article 12
lawyers 10 2 maximum compen-
sation of $700 per hour. It also

prohibiis contingency arrange-

Q)
o

!
t
(]

- =

ments, where attomeys fces would
be based on a percentage of the
value of the land being fecovered.
Itwas authored by Rep. Stanicy
T. Torres, with major amendments
put in by Rep. Jesus P. Mafnas.
On the other hand, S.B. 8-124
addresses four controversial is-
sucs concerned with the interpre-
tation of Article 12 issues,
Aside from also placing a cap
on attomeys fees as in H.B. 8-

295, it shortens the period within

which Article 12 claims may be
brought up by the original land-
owner versus the purchaser of the
real estale property.

Aside from that, it docs away
with the resulting trust theory as
applied by CNMI courts on Ar-
ticle 12 cases and provides resli-
tution for those who lose their
investments on a property that is
reclaimed through Article 12,

. Such a measure is still pending

belorc the Housc.

Article 12 of the Constitution
prohibits persons not of Northemn
Marianas descent from owning
land in the Commonwecalth, This
mcans the most forcign develop-
¢rs could hope forinterms of real
cslate interest is 35 years maxi-
mum,

Such a restriction had develop-
ers trying various ways on gain-
ing long term land interest, in-
cluding the use of local dummies
who pose asland buyers for them.

Because the Commonwealth
Recorder's Office has no means
lo ascertain the source of the
money used in any land transac-
tion, the vali¢ transactions could
not be distinguished from those
that violate the land alienation
provision,

Such uncertainty has projected
an image from investors that in
the Commonwealth, a good faith

land deal may not tum out (o be a
good faith land deal after all.

Guerrero, in his letier yesier-
day tothe Legislature, noted there
arc indced problems with Article
12,

He cited projections made by
KPMG Pcat Marwick that the loss
of 3,442 hotel rooms occasioncd
by this crisis will mean a lost tax
revenue of over S48. | millionover
the next three ycars.

Also, over 1,795 govemment
jobs are expected to be directly
affected by the suspensionof such
construction.

*As you know, the security of
land titles problem greatly ham-
pers the CNMI economy. My
commitment tocorrecling theland
title problemis even stronger than
earlier. However, if we are toforge
1ools for the task, they should be
the best possible ones that can be
made,” said the govemor.



Borja

(Contlnued t l’m page 1)

Marianas desceng should be con-
clusive as to wkich persons are
directors or shareholders.
“There shall be no further in-
] quiry into the intemal oper-ations
of a qualifying cogporation in or-
der to ‘pierce the Torporate veil,’
or to determine eduitable owner-
ship, control of interest or to prove

(1)
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Borja still opposing S

SENATE Bill 8-124 still contains
a provision that trics to amend the
Constitution, former Supremne
Count Justice Jesus C. Borja said
yesterday.

In an interview, Borja said that
while he supports the intent of the
bill, he is against its prov-isions
that allow restitution even if there
was clear violation of Article 12.

Article 12 restricts land owner-
ship and long-term (bey-ond 55
years) interest to persons of North-
em Marianas descent.

SB 8-124, as amended by a spe-
cial commitice chaired by Repre-
sentative Stanlcy Torres, allows
the court to grant com-pensation
to persons who lose Article 12
lawsuits even if the land transac-
tions were rendered void ab initio
(void from the start).

Borja also opposed the bill's
provisions that requires filing of
Article 12 claims within six years
after the land transaction. Ex-
emption from the time limit is al-
lowed only when fraud is involved.

Under the existing statute of
limitations which runs up to 20
years, a person who is sick is ex-
empted from the time limit, Borja
said.

Instead of trying to amend the
Constitution or restricting the right
to file lawsuits, Borjasatdthe gov-
ernment should consider creating
an agency or a land court which
will review all land transactions.

A stamp of approval from the
proposed land court will mean that
the transaction is valid, thereby

e

a corporation a ‘sk:am,
mittee said in its kﬁon

the com-

The committee’s report, which
_favors passage O bill, will be
taken up during lgﬁg' s session of
the lower house," §ccording to
Speaker Thomas P. Villagomez.

assuring the safety of Inves&hents,
Borja said. h
Meanwhile, the comnjittee
which reviewed SB 8-124 t'%d the
Legislature “clearly has §ons-
titutional authority and! res-
ponsibility to enact Article §2 en-
forcement laws and pro-cedures.”
“Furthermore, the Special Com-
mittee finds a compelling need for
the Legislature to issue guid¢lines
clarifying Article 12 so as t§ pro-
mote greater confi-dence and se-
curity in land tran-sactions,” the

8-124

committee said in its report.

The cominittee said it con-
ducted a public hearing on Sept.
30, during which 37 witnesses gave
oral testimony. A total of 29 wit-
nesses were in favor of the bill,
seven were against and one was
neutral.

The committee also said the’
amended bill provides that record
proof of stock ownership and per-
centage of directors of North-em

(Continued on page 15)




Corporation is considered a person. ..

Dear Editor,

The agenda articies wrilten by
Mr. John Del Rosario, in the Oct.
Ist and 15th issues of your news-

- paper, were so factually wrong
and so distorted that they cannot
be ignored,

Mr. Rosario asked his readers

“Who victimized whom™ in the
land transaction between Mr.
Anselmo Iglesias and Realty
“Trust. Tam not writing o defend
either Realty Trustor Bonita Vista
but 1 would like to present several
facts that would assist him and his
readers draw their own conclu-
sion 1o his question.

First, Realty and Bonita Vista
were entities or persons of North-
ern Marianas Descent. Mr.
Rosario, and numerous other
people, failed 10 acknowledge that
a corporation is, for many legal
purposes considered “a person".
In 1982 and 1983 when these cor-
porations were buying and sell-
ing land, they were legal “persons
of Northem Marianas descent”
for corporate purposesas provided
by the Constitution. The land
they bought from local people
and sold or leased to others, in-
cluding myscif, was iegally
bought and sold or leased based

upon the Jaw at that time. You
may not like this, you may think it
wrong, bul your misunderstand-
ing of what a corporationisor can
dounder CNMI law does not make
their ransactions :llegal,
Second, regarding the transac-
tion between Realty Trust and
Mr. Ansclmo lglesias, God bless
his soul, was perfectly legal, 1
wish to point out that it was he
who sought our Realty Trust for
the purpose of selling his land.
The land had been unused for
years and was barely accessible
by four-wheel drive. He paid
continued on page 54
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nothing for the land since it was
an agriculture homestead. He sold
this free land for $30,000.00 in
early 1982. At that time, for that
type of land, in that area was a
great deal of money. And it was
fair and legal. Realty Trust sold
the same piece of land 1o Bonita
Vista for $30,000. Mr. Iglesias
was not defrauded and Realty
Trust did not make millions from
it. I paid about $4.00 a square
meler later when 1 bought two of
the lots subdivided from the origi-
nal picce. Bonita Vista did not
make huge profits on the sale of
that particular piece of land but
look at the profit Mr. 1glesias made
for land that costs him nothing.
Given the above facts, would you
still say that Mr. Iglesias was
cheated?

Did you know that the late Mr.
Juan Cabrera, God bless his soul,
also known as Juan Gora, offered
1o buy that same piece of land
from Mr. Iglesias for the samg
price? He did. And do you know
what Mr. Iglesias chose todo when
he had the choice between selling
to an indigenous person oc selling
1o a “local™ corporation, both le-
gally entitled to own land under
Anticle XII? Do you know? Mr,
Iglesias chose Realty Trust. Why?
Ido notknow. But that is what he
did. It was his decision, not forced
or by deception but rather made
by hisown free will. Where is the
wronghere? Andifthere is wrong,
then who was it? Realty Trust?
Bonita Vista? I do not think so.
Who victimized whom here?

‘When Mr. Iglesias sold his land

to Realty Trust he sigped 8 War- -

ranty Deed. Inthat deed he prom-
ised to defend the title of the land

he sold against all attack. He-

promised to honor the deed and

defend it inreturn for $30,000.00,

which he got. Who has sued
whom? Realty Trust did not sue.
Mr. Iglesias sued, thus breaking
his word to honor the deal he
made and the promises he made
in the deed 10 protect and defend
the right of Realty Trust to own
the land. So who is the victim?
Ceruinly not Mr. Iglesias, The
victim is Realty Trust and the
other victims are people who, in
good faith, assumed M. Iglesias
would honor his word, bought ot
leased portions of that Jand in
later legal transactions. 1 am one
of those victims.

Mr. Del Rosario, you said that
the later buyers are at fauit be-
cause they did nothing to ques-
tion whether Realty Trust or
Bonita Vista, a later buj Id
really legally u¥ or sell Idnd here,

:You are wrong again. In my own
- case I checked with the Registrar
:of Corporation, 1 had a lawyer
‘reviewed the corporation papers
of both corporations, 1 knew
‘Bernie Cabrera, who also hap-
pens 1o be my cousin, to be of
Northern Marianas descent and |
also knew who Ben Concepcion
and Emj Palicans were, 1 did not

need confirmation that these *

people have the right (o own title
* of land in the CNMI. Did you
- know that a Title Search was done
on Mr. Iglesias’s Jand before |
bought my two lots? The Title
Search came out clean. Did you
also know that Land Commission
issued an original Certificare of
Title to Realty Trust, then 10
Bonita Vista twice? Once for the
land in its entirety and second for
cach of the lot after Bonita Vista
subdivided the land previously
owned by Mr, Iglesias? Yes, John,
the document of all documents -
the original Certificate of Tifle.
Every detail was legally correcit,
all legal requirements were met
by the corporations and in the
transactions documents. There
was not the slightest hint that any-
thing was illegal. And, in fact
nothing done was itlegal.
But, I wentone step further Mr.
Del Rosario. 1 went to see the
original owner, M. Iglesias him-
self to find out if everything was
okay. I went with my sister-in-
law. Yes, Mr. Iglesias confirmed
he sold the land. He 10ld me how
much money he sold if for and
how he used the money. He en-
couraged me to goahead and buy
the land and be assured me that 1
do not have to worry. So, John,
I relied on legal documents filed
and recorded with the Registrar
of Corporation, I relied on the
original docunent of Certificate
of Titles, 1 relieD on the stock-
holders of Norther Marianas de-
scents, and I relied on the words
of Mr. Iglesias. I had a lot of
respect for Mr. Iglesias, I still do.
Thad no reason to doubt him or to
Question his honesty. His words
were sufficient for me. [ relied
upor his word, just as Realty Trust
and Bonita Vista. Who then has
tried to break the agreement? Not
me, not Realty Trust, not Bonita
Vista, not any other later owners
or lessees, No jl is the original
seller, who got his money, who
gave his word, who made a deal,
and who now wants (o0 break his
word and the deal. We are the
victims, not Mr. Iglesias or his
family. It.is me and my family
that suffer.
I do not believe that this case

belongs in court. 1 do not even
believe that this case should be
considercd an Anticle XII case.
By the way John, do you know
that Mr. Iglesias told me that he
will honor my deed but before he
does that he wanted to get his
lawyer's advise? His lawyer ad-
vised him not 1o do if and as a
result, a man’s word was broken
andhis honor and integrity is ques-
tioned. :

Ifihe rightioholdiitle toland s
denied some CNMI descent indi-
viduals or CNMI descent corpo-
rations, then, we have a very seri-
ous problem withour judicial sys-
tem that would suppont such dis-
crimination.

Letus be honest. 1 willtell you
what the real problem is. The
problem is prejudice towards non-
Chamorros or Refalawasch who
were part of the corporation as
officers of the corporation. Roger
Gridiey was not Really Trust.
Realty Trust was a corporation
for which Roger acted in compli-
ance with the corporation charter
and by-laws. He didnot own land
the corporation bought. The cor-
poration, of which 51 percent was
owned by indigenous stockhold-
ers, owned the property as pro-
vided by law. Youmaynot like it,
but such ‘a. corporation has the
same legal right to own land as
you do or 1 do. That was the law
at that time. How John, tell me
about victims, tell about who is
greedy, tell me that these corpo-
rations did something wrong.

1amthe victimol this prejudice
you and others have against the
non-Chamorros or Refalawasch
who owned stocks within these
corporations. And I am the vick
tim of these misconceptions and
prejudiced devised so subtly by
Mr. Mitchell and a few others. 1
ama victim of prejudice. Ididnot
do anything wrong or illegal. The
fact is Mr. Iglesias is suing me.,
This iawsuit has put a massive
financial burden on me and my
husband (0 defend my land that
we bought with our hard earned
clean money. 1am a victim be-
cause this lawsuil has continu-
ously put a mental strain on me
and my family and many of my
friends. I am a victim because 1
could lose my land. My daugh-
tersare victims because they might
not inherit this land that I intend
to pass-on 1o them. ] ani a victim
for acting sincerely, honestly and
in good faith. Even you must now
begin o see who it was that acted
in bad faith. Think about it John.

Sincerely.

/sft.ucy Dig. Nielsen
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Re-Article 12. ..

Dear Editor:

The Pacific Daily News edito-
rial labelled CNMI CITIZENS
TRIUMPHANT (Oct. 18, 1993)
betrays a complete lack of under-
standing ‘of what has been hap-
pening .in the Commonwealth
Legislature with regard to the
important land ownership protec-
tions of ‘Article XTI of the Com-
monwealth Constitution.

The PDN -statement that the
passageof Senate Bill 8-124 sends

onpage 12
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a message 10 investors that the
Commonwealth is “a dependable
place to0 do business™ is dead
wrong. Instead, the plain mean-
ing of this special interest legisla-
tion is that international investors
can freely violate the Common-
wealth Constitution and then
count on the Legislature to save
them from the consequences of
their own misconduct.

It means that a majority of the
current Commonwealth Legisla-
ture has breachedits obligation to
uphold and defend the Common-
wealth Constiation. I make this
serious accusation knowing that
those who voted for Senate Bill
No. 8-124 were not lawyers and
that the bill is legally complex
and difficult to understand.

But they all know onc thing:
The purpose of the legislation
was to oblilerate the Supreme

Court’s interpretation of Article
XTI and to save Duty Free, Nikko
Hotel and others who had vio-
lated Article XII and stood to suf-
fer the sanctions intended by the
framers, namely, loss of the fruits
of their own misconduct.
Furthermore, the PDN is naive
if itreally thinks that SMART is a
taro roots “civic action” move-
ment. SMART is a smart move
by Duty Free Shoppers, Ltd., the
Carlsmith law firm (representing
the Nikko Hotel), Larry Hillblom

.(represented by Joe Lifoifoi and

Mike Dotts) and other defendants
in pending Article XII cases to
use a few local people to fight
their multi-million dollar battle
for them.

SMART reviles the Common-
wealth Supreme Court for its faith-
ful enforcement of Article XII
and sets the Legislature against
the Court and the best interests of
all of the citizens of the Common-
wealth - protection of Common-
wealth land ownership in the
hands of persons of Northern
Marianas descent.

The real problem with what is
happening here is that far toomany
of the international investors who
were allowed to take an equal
share of the économic life of the
Commonwealth ar e now using
their economic power to take by
force that which Article XTI de-
nies them, namely, owriership of
scare Commonwealth real estate.

Congressman Pedro R.
Guerrero should be applauded for
having the courage to speak his
mind and vote his conscience,
despite overwhelming opposition.
He was right; they were wrong.
Time will prove that to be the
case.

Sincerely,
THEODORE R. MITCHELL

Note: The writer is attorney to
the plaintiffs in a number of Ar-
ticle XIl cases pending in the
Commonwealth courts, including
the Hotel Nikko Saipan case. He
opposed the passage of S.B. No.
8-124
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S.B. 8-124 gets Senate nod

Artidle 12 bill is only a signature away from becoming law

THE SENATE yesterday ac-
cepted the amendments put in by
the House of Representatives on
the controversial Senate bill that
seeks to correct perceived prob-
lems with Article 12 of the CNMI
Constitution.

Senate Bill 8-124, in: an
amended version, was unani-
mously passed through a vote of
7-0 during a session of the upper

chamber yesterday. It now goes
straight to the governor’s desk for
sigrature.

All senators but for Sen, Joseph
S.Inos and excused absentee, Sen.
Jesus R. Sablan were there to de-
cide on the fate of the much-bal-
lyhooed bill.

Members of the group called
Saipan Mobilized on Article
Twelve (SMART) were there to

witness the passage of the bill.

Noted Article 12 attorney
Theodore Mitchell had repeatedly
stated opposition to the measure
in that he feels it is unconstitu-
tional and that it encroaches on
the role of the Supreme Court.

The governor has lately sup-
ported the bill, indicating a possi-
bility he wouldsignit whenit gets
to his table.

*“This bill, whichimproved with
the House amendments, will be
good for the future of the CNMI,
A lot of questions on Article 12
could be resolved such thatinves-
tors will now be encouraged to
come in without fear. This will
means a good future for our chil-
dren,” said Sen. Juan S. Torres.

“Now people can welcome in-
vestors in, especially those ad-

—

versely affected by the uncertair
ties of the Constitutional prov:
sion. Should there b
problems,each one will have thei
day in court,” said Sen. Paul A
Manglona, author of the bill.
Another senator, David M
Cing, had praises for the bill say
ing its passage has gone beyon!
the issue of pofitics.
continued on page 2¢
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[-Iouse OKs own version of S.B. 8-1

'HE HOUSE of Representatives

ast Friday passed on final read-

ng the controversial Senate bill
hat seeks to correct perceived
yroblems with Article 12 of the
“NM1 Constitution,

Scnate Bill 8-124, in an
imended version, was passed dur-
ng a Friday session, upon the
ccommendation of a five-mem-
<r special commiltee.

The bill went through with 12
cs votes, one conflict of interest
nd oneno vote. Rep. Antonio M.
‘amacho was said 1o have tumed
i the conflict of interest vote
hile Rep. PedroR. DL.Guerrero
15t in the lone dissenting vote,

The measure now gocs back (o

¢ Scnate for either acceptance

rejection of the House amend-
ents.

The group called Saipan Mobi-

lized on Article Twelve (SMART) -

pushed for the passage of the bill.

Noted Article 12 attorney -
Thoedore Mitchell had earlies tes-
tified ‘that the bill is unconstitu-

tional and that it encroaches on
the role of the Supreme Court.

“The special committee finds
that the Legislature clearly has
constitutional authority and. re-
sponsibility to enact Article 12
enforceament laws and procedures.
Furthenmore, we find a compel-
ling need for the Legislatre to
issue guidelines clarifying Article
1250 as to promote greater confi-
dence and security in land trans-
actions,” the commiittee said in its
report endorsing passage of the
measure. _ '

The report was signed by com-
mittee chairman Stanley T. Torres,
Vice Chairman Diego T.

Benavente. and members Reps.
Jesus P. Mafnas and Francisco
DLG. Camacho. Another mem-
ber. Herman T. Guerrero did not
sign the report but tumed in a
proposed amendment that was
defeated on the floor.

The bill, sponsored by Senator .

Paul A, Manglona may perhaps
be one of the most scrutinized
legislation ever for the: Eighth
Legislature; It tooks. three
jampacked public hearings - two

for the Senate and one for the -

House to produce 4 final version

_that will aim to answer current

uncertainties created by yecent
court interpretations of the land
alienation provision of the Con-
stitution.

S.B. 8-124 seeks to place acap
on contingency fees lawyers
charge Article 12 litigants ‘and

T T

~ N -~ - - -

- shértens the period within which
‘Anticle 12 claims may be brought

up By the original landowner yer-
sus the purchaser of the real estate
property except in cases of fraud.
Aside from that, it does away
with the resulting trust theory as
applied by CNMI courts on Ar-
ticle 12 cases and provides resti-
tution for those who lose their
investments on a property re-
claimed through Article 12,
Article 12 of the Constitution
prohibits persons not of Northem

Marianas descent from owning
land in the Commonwealth. This
means the most foreign develop-
ers could hope for in terms of real
eslate interest is 55 years maxi-
mum. .

. Such arestriction had develop-

. ers trying various ways on gain-

ing long term land interest, in-
cluding the use of locai dummies
who pose as land buyers for them.

Because the Commonwealth
Recorder’s Office has no means

é continued on page 16
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Court said, were the true owners.
TheCourtvoided the saleand gave
the land back to its original own-
ets, the Borjas.

Ferreira contends that the
CNMI Supreme Court’s declslon
stripping her of title to the land
vloﬁ!ed both the equal protection
and dueprocessclausesofthe Four-
teenth Amendment. She claimed

wealth cannot constitutionally de
prive a person of a proper Interes
throughthe expedient of an unten-
able judicial interpretation of loca!
law that denies that a propetty in-
terest ever existed. The cotirt thus
vacated the judgment ofthe CNMI
Supreme Court.

The deciston which" was
passed by the Suprere Cotirt
agrees with the Ninth Clreuit decl-
sion and in a separate judgment by
Chlef Justice Dela Cruz, he said

that the Court engaged in a legal & that “dll fee title and interest in the

sleight-of-hand to take the land
away from her and return {t to the
Borjas,

At the Ninth Circult, Speciat
Judge Edward King agreed with
Ferteira that the resulting trust
doctrine had no applicabiiity here.
He argued that the proper test for
whether a particular land sale vio-
lated Article X1i is whether it gives
an excessive long-term interest In
the land to a non-Northern
Marianas person.

Judge King sald that courts
should “scrutinize carefully any
transactions entered into by a non-
Northerh Mariangs person to de-
termine whether the transaction
would result in acquisition of a
long-terminterestby a non-North-
ern Marlanas person, or in having
the land pass out of the hands of
the people of the CNMJ~.

. The Court ruled that even if
Ferreiraand her partnerdid intend
to create a resulting trust in favor
of partners not of CNMI descent,
their actions would not have cre-
ated a resulting trust because the
transactions would have an illegal
purpose-avoldance of the land
allenation restrictions of Article XII.

They said that the Common-

land atissue, legal and equitable is
quieted in thenameofthe plaintiff,

" Diana C. Ferreira.”

According to Theodore
Mitchell, attorney for the defen-
dant, the decision of the Supreme
Court completely nullifies Article
X1 “Because of this decision, they
can go find any Chamorro, buy the
land, sign the deed and the real
owner can control theagreerant,”
hesald.
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" The idea of a US Labor compli-
ance officer is one of the compo-

nents of a bill that is pending with _

the US House of Representatives
which seeks to eliminate the duty-
free advaniage given to CNMI ex-

ports to the US under Headnote

3(a) of the US Harmomzed Tariff
Code..

The bill, authored by ergmla
Congressman Lewis F. Payne, in-
dicates unless the CNMI raises the

He said what is needed here is
cooperation between the business,
labor and governmeni sectors, oth-
erwise no amount of federal pres-

_ence here will solve the problem.

“What we need to have stabil-
ity of the labor situation here are
employees that are assertive of
their rights; employers that re-
spect such rights of their employ-
ees; and a government that en-
sures labor laws_are being fol-
lowed,” said Torres. _ -

House. .. coﬁtlnuedfrom page'l‘

to ascenain the source of the
money used in any land transac-
tion, the valid transactions could
not be distinguished from those
thar violate the mxd ahenanon
provision. '

Opponems of the measure be-
lieve the passing of the subject
bill will erode the mtcgnty of the
intention of Article 12, place an
undeserved economic burden on
the innocent landowner and deter
him from exercising a legal right.

Among the amendments. en-
tered by the commitiee is a
repealer provision of Publi¢Law
8-29 which places a cap on attor-
neys fees for Article 12 litigants.

However, the bill places a fur-
ther cap on attomeys fees by re-
stricting it to 20% of the recovery
or $700 per hour, whxchever is
less.

The committee found such a
provision provides prowcuon o
litigants beyond what is provxded
by P.L. 8-29, cspecxa]ly in the
event the property is quesuon is
of small value. *

On the statute of lumumon, the
committee amended the absolute
bare on tolling by providing for
an exception for an extension of
the six year period by fraudulent
concealment. ,

Apother amendment put in was
a severability clause subsection
that will give effect to any exist-

_ing severability provisions in-an -

agreement where aparticular con- -
tract termn may violate Article 12.
This subsection intends that if a

severability clause exists in the’
agreement, then the court not
_reachthe second part of the analy-
sis under subsection (a), but pre-

sume that the rest of the agree-

ment can be enforced wnhoul

unjust enrichment or prejudice to
either party.

“The reason for this is that &
severability clause is evidence that
the parties iftended that any void
terms be severed, and therefore
agreed to the results of such sev-
erance,” read the report.

The amendment that kept the
committee’s main focus was on
the section with regards to corpo-
rate entities involved with Article
12

That section reads: Anycorpo— _

ration shall be considered eligible
10 acquire permanent and long

" term interests in real property in

the Commonwealth if it met or
meels the applicable four criteria
set forthin section 5 of Article 12-
of the Constitution at the time it
acquired or acquires such inter-
est.

The commiutee in its repon
found the original bill, which
would have restricted evidence of
corporate qualification tothe pub-
licrecord, to be overreaching and
potentially prejudicial totherights
of legitimate claimants.

“Once the finder of fact deter-
mines that a defendant corpora-
tion met the constitutional crite-
riaat the time of the acquisitionof
the real property interest, that shall
beconclusive of the corporation’s
constitutional qualification to

. haveacquired permanent andlong
-term interest in CNMI'land. ™~

* There shall be no further in-
quiry into the internal opera-

tions of a qualifying corpora-

tion in order to ‘pierce the
corporation veil” or to deter-
mine equitable “ownership,
control or interest, or 1o prove
a corporation a ‘sham’,” said
the report. (RHA) - ;

~- wian., £ YIS, expenence
Sa|ary $2.35- $3.00 per hour.

1 PRESIDENT - College grad., 2 yrs.
ﬁxpmmw Salary $2,000 - $7,400 per
our

1 DIRECTOR OF CONTROLLER -
College grad., 2yrs. experience, Salary
$1,000 - $4,700 per hour.

Contact: HOTEL NIKKO SAIPAN, INC.

dba HOTEL NIKKO SAIPAN, P.O. Box.

5152 CHRB, Saipan, MP 96950 (11/
1)W06471.

1 MASON - High school grad., 2 yrs.
expenenee Saka:ysus $3.00 per

Contacr BLACK MICRO CORPORA-
TION, P.O. Box 545 CK, Saipan, MP
96950, Tel. No. 234-6880 (11/1)MW/
06475, .

1-HEAVY EQUIPMENT OPERATOR -
High school grad., ‘2 yrs. experience.
Salary $3.00 per hour.

Contact: EAGLE CORPORATION,P.O.
Box 3044 CK, Saipan, MP. 96950, Tel.
No. 2354545 (1171)M013148.

1 CARPENTER, MAINTENANGE -High
school grad., 2 yrs. experience. Salary
$2.50 per hour.

Comact: MACHOMES (SAIPAN) CO.
LTD.,P.0.Box 2124, Saipan, MP 96950,

Tel. No. 234-9100 (11/1)M0 13149,

Karaoke Night Ciub Business
Located in Garapan "Ginza"
area. Assumption of lease
avaifable. Purchase prics
includes all fixtures and

inventoty.
Asking price $250,000.
Owner will consider aff
offers and terms.

For more information contact
234-8577 from

18, 11-15, 18 (13017)

900a.m.t05:00 p.m.

FOR SALE

wAtrailer, 9.9 hp Nissan
outboard w/ electric start. VHF’
radio; plumbed in head, sleeps
five; cockpit cushions, life
vests, fire extinguishers,
emergency flares, Autohelm
auto pilot, new extra gel
battery, stern pulpit and swim |
lader, adjustable back stay,
first aid kit, poptop for stand
up headroom and more.
Asking price $13.500-
: Call 234-8677
during bushess hours.
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The Truth about
Arxrticle XKL
"The Eicht Leghislature

We would like you to ;gbnsider the following
information when you vote for the candidate
of your choice on Saturday:

1. Without Article X1l of our Constitution, sooner or later, all of
the private land in the Commonwealth could be under the
ownership and control of others.

2. With Article XIl, the very basis of our society and culture is
protected for ourselves and future generations.

/3. Every square meter of land that is purchased in violation of
Article X11is a square meter that will not be available for future
generations. Will Duty Free or Nikko Hotel ever give up title to
their land; or sell it to any local person? NEVER!

4. The Framersat the First Constitutional Convention {with first-
rate legal advice) did two things: (1) They put this vital
protection into the Constitution where the politicians in the
Legislature and the Executive could not touch It; and (2) They
wrote Article X1 in such a way that the Judiciary and only the
Judiciary would have the power and responsibility to interpret
and enforce Article X11.

5. The Framersin both 1975 and in 1985 intended that the courts
and only the courts can interpret Article XII. They foresaw what
could happen if these important rights were in the hands of the
politicians.

6. The Eighth Legislature (and their not-s0-SMART') advisers
vilified and condemned our Supreme Courtfor itsinterpretation
of Article XI1. In fact, the Supreme Court did exactly what it is
required to do under the Cornstitution: It interpreted and
applied Article XIl in a manner which is strictly faithful to the
letter and the spirit of Article XH.

7. Don'tforget, the Supreme Courtisan independentbranch of
governmentwhich is beyond the reach of the politicians and the
investors; the Supreme Court does not accept political tontribu-
tions!

8. In fact, the members of the Supreme Court are fully compe-
tent, honest and responsible; they and the Court are worthy of
respect and support.

9. Our Supreme Court docsn’t need to be given “guidelines” by
the Eighth Legislature (with not one single lawyer member).
Article XII contains its own guidelines, right in the text of Article
X1, Our judges don’t have any problem reading and under-
standing it. They don’t need the Eighth chlslalurc to tell them
how to rcad Article XIL

10. The decisions of our Supreme Court on Article XII are part
of Article XI1; they are the constitutional law of our Common-
wcalth. ‘The Eighth Legislature and all international investors
should respect that law. Instead, the Eight Legislature makes a
fool out of the Commonwealth.' Ifyouwanit to violate the law (any
law!) just get the legislature to save you when you get caught.

11. Imagine where we would be now if the protection of our land
had been put in a statute; the Eighth Legislature would have
repealed it with Senate Bill No. 8124, Public Law 8-32.

12. Don't believe the pious specchesof the member of the Eighth
Legislature who voted for 8-124; they knew exactlywhat they were
doing: obliterating Article X11 for the benefit of Duty Free, Nikko
Hotel, Larry Hillblom and the Carlsmith law firm and lhc other
violators of Aruclc X1

13. Ask'your senators and congressman how much money Duty
Free, Hotel Nikko, Larry Hillblom and the otherssaved asaresult
of Public Law 8-32. The answer is HUNDREDS OF MILLIONS
OF DOLLARS. What, if anything, did the legislators receive for
the great gift they gave to Duty Free, Hotel Nikko, Larry Hillblom
and the rest of the Article XI1 violators? Ask them!!!

14. Article XIl, asinterpreted by our Supreme Court did nothurt
our economy. Everyone who watches CNN or reads the newspa
perknows thatwhat happenedis the Japanese “bubble economy’
burst and they ran out of casy money.

15. In fact, we need to buildagood, stable, slow growing economy
to provide our children with a secure future with decentjobs. We
don’t need another GOLD RUSH which will not last and which
benefits only a few people.

16. The SMART (read Duty Free, Japan Air Lines, Nikko rotel.
Larry Hillblom, Willie Tan, Michae! Dotts and Rex Kosack)
organization says “Goodbye to Senate Bill 8-124 and Hello te
Public Law 8-32.” What they and their secret backersreally mean
is this: " Goodbye to Article X1l and Welcome to Foreign Land
Owners. "

17. Sen. Paul admitted that he let his name be used in about 2
dozenillegal Article X1l dealsinvolving Saipan land. Doesn’ttha
give him a conflict of interest?

18. Sen. Paul praised Publiic Law 8-32 as "democracy " in action
Show Sen. Paul and all those in the Eight Legislature who helped
him and Duty Free and Japan Air Lines and Larry Hillblom (and
all the other violators of Article XII) that the Commonwealth
government is not for sale! Show them that the lawand the courts
of the Commonwealth must be respected.

19. Public Law 8-32 will be challenged in the coursts and the
appeals will 2o on for many ycars. Mcanwhile, everyone, land-
owners and investors alike, will have to wait to see how lt will all
come out.

20. Remcmber this when you cast your ballot for the candidate
of your choicce: Public 832 can be repealed by the Ninth
Legislature and IT SHOULD BE REPEALED BY THE NINTH
LEGISLATURE. ITISAN INSULT AND A DISGRACETO THE
PEOPLE OF THE COMMONWEALTH. '

21. Make sure your vote is 2 vote against Senate Bill 8-124 and

Public Law 8-32. Send a clear message: “GOODBYE TO PUB-
LIC LAW 8-32 AND WZLCOME BACK TO ARTI?LE Xi.”
1

Paid for by Citizens Concerned For Artir” .
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High court
clears land
lease issue

By GAYNOR DUMAT-OL
Daily News Staff ~ = =~

A recent commonwealth
Supreme Court opinion of a case
involving Diamond Hotel Co.
has cleared an Article 12 issue
that may have also caused oth-)
er Saipan hotel owners to worry
about their land leases.

The Jan. 19 ruling said Dia-'
mond Hotel's 55-year lease of
two hectares of land near the ho-
tel site in Susupe ig valid, even
if a provision in the lease agree-
ment extends the lease for 35
more years, if the law changes to
permit a term that long.

Article 12 of the Northern
Marianas Constitution limits -
persons not of Northern Mar-
ianas descent to a 55-year
ease.

The Supreme Court said that
the provision to extend the lease
to 35 years violates the consti-
tution, but the agreement was
written in a way that the exten-
sion provision can be severed to
save other portions of the lease.

Juan T. Lizama, counsel for
Diamond Hotel, said the opin-
ion was the first from the
Supreme Court that says a ques-
tionable portion of a lease can
be severed.

“It clears another important
issue of Article 12,” Lizama said.

The Hotel Association of the
Northern Marianas and the
Saipan Bankers Association sub-
mitted written arguments in
support of Diamond Hotel’s con-
tention that the portion of a
lease agreement that violates
Article 12 can be severed.

The outcome of the Diamond
Hotel case is welcome news for
hotel owners: According to the
Diamond Hotel attorney, provi-
sions to allow leases beyond 55
years in case of a change of law,
“is pretty common,” in hotel land
leasges.

Diamond Hotel initiated the
court action to clarify its lease-
hold right to the property in
1992, when big businesses such
as Pacific Islands Club and Duty
Free Shoppers were hit with Ar-
ticle 12 cases.”

Hotel Nikko was sued for an
alleged Article 12 violation as
well, and the case is still pend-
ing,

Diamond Hotel leased the
property from Manases B. Mat-
sunaga in 1986.

When Manases Matsunaga
died, his sister Elizabeth Mat-
sunaga, inherited all rights and
title to the leased premises.

The Matsunaga sister con-
tended later that the option to

0O Continued from Page 1

Q See LAND, Page 4

"“extend the 55:year lease for an

additional 35 years makes Dia-
mond Hotel’s lease of the prop-
erty a violation of Article 12.
The Superior Court sided with
Elizabeth Matsunaga’s argu-
ment, and in 1993, declared the
entire Diamond Hotel lease
agreement void. .
Diamond appealed in com-
monwealth Supreme Court.
The Supreme Court last week
reversed the Superior Court’s
1993 decision.
Diamond had plans to develsr
the two-hectare land into a mul-

ti-purpose commercial center, or_

Land: Decision reverset

make it an extension of the
isting hotel.

Prior to the case, the land v
temporarily used as a hous
gite for the hotel’s non-resid
workers.

Diamond Hotel owners
happy about the outcome of
case, Lizama said, but the h
is not rustl}:ing to n;iyume plan
develop the pro| .

Langowngr Eizabeth N
sunaga might decide to eles
the case to the Ninth Cir
.Court of Appeals. at
days to do so.

Ifthat happens, bu. ..det
in for another long wait.
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Mitchell to petitio_x; 9th circuitonAldan-Piercevs.Ma 1

LONG-TIME Saipan lawyer Ted

. Mitchell is setio file a petition tothe

Uniled States Ninth Circuit Court

! of Appeals secking for reconsidera-

| tionof itsjudgment on Aldan-Pierce

* vs. Mafnas land case.

In apress conference yesierday
at his Susupe office, Miwchell said
the federal court erted in handing
down the decision on the Aricle
X0 case.

In its December 13, 1993 deci-
sion, the Circuit Court determined
that the Superior Courtruling on the
land case between Marian Aldan-
Pierce and Leocadio Mafnas was
final and unreviewabie.

Aldan-Picrce won in the fand
battle against Mafnas involving
R.708 square meters of property in
San Rogue in the late 1980s.

The legal batile between Aldan-
Pierce and the defendant began in
1986.

On Sepeember 15, 1984, Antonia
Villagomez enlered into an option
agreement with Mafnas for he sale
of a porian of the San Roque
property. The option, whichbecame
cffective upon cxeculion, was {o
requain in effect until July 7, 1985,

The option consideration was paid
10 the tandowner by DBrian
McMahon, who was not of North-
em Marianas descent. In retum,

afnas must ohtain a certificate of

ithe 10 the property and to detiver it

Wa wamanty deed to Villagomez,
at $10 per square meter,

However, Mafnas refused 10
comply, alleging that Villagomez
acted as agent of McMahon and a
ceftain Randal) Fennefl in the tand
ransaction.

Malnassaid since McMahon and
Fenne! werc not of Northern
Mananas descem, the sale of the

affiming the the Commonwealth
Trial Count’s ruling stand as issued.

The California court ordered the
District Court torceall and vacale its
mandate following an appeal from
Mafnas.

The CNMJ Supreme Court soon
overturned the Superior Court's
decision which Aldan-Pierce even-
tually challenged atthe Ninth Circuit
Coun.

Thistime, the Ninth Ciscuit Court
held Aldan-Picree’s claim thay v
CNM ] Supreme Coun did not have
authority to rehear Malnas’ appeal

In a decision written by Circuit

Judge William A. Norris, the court |

stressed thar ™ As the successon 1o the
Appellaic Division's jurisdictional
power.., the Supreme Court assumed
no grealer .., power over this casc
than the Appellate Division and af-
ter (the dismissal of Mafnas” appeal
10 the Ninth Circuit Count.)”

The decision which was also
signed by judges Robest R. Beczer
angd Andrew ). Klinfeld funber
stated that since the dismissat lefi the
Appellate Division with no juris-
diction todisturb the judgment of the

property violated Asticle XII provi-
swons of the Common-we alth Con-
stitutionwhich prohibit non-NMDs
from owning lands in the CNMJ.

Villagomez assigned her interest
under the opion to Aldan-Picrce
who subsequently filed a jawsuit
against Mafnas in March 1986 in a
bidto enforce the option agreement
between her and McMahon and
Fenned.

Aldan-Prerce evenivally won the
fand casg”against Mafnas, a deci-
sion which' was affimed by the
US. District Court’s Appeliate Di-
vision !

The defendant then appealed the
Appellate Division's ruling ih the
Ninth Circuit Court, Onf May 2,
1989 however, a new law was
adopued by the CNM1 Legistature
with-drawing the jurisdictionof the
District Court 10 hear appeals from
iocal counts and at the same time
transferring appellate Jurisdictionto
anew CNME Suprerne Count.

As aresuttof the Commonwealth
Judicial Reorganizational Act of
1989, the final decisions of the new
Supreme Coun became appealsble
1o the Ninth Circuit Coun in Cali-
fornia for 15 years.

Mafnas filed an appeal with the
Supreme Court and voluntarily
withdrew his appeal 10 the Califor-
nia court, a request which was
graniedby the (ederal appealscourt.

Mafnas’ action followed a deci-
sion of the CNMJ ‘s highesst cowrt 1o
transfer all pending sppeals from
the Diszrict Court to its jurisdiction,

In 1990, the Districs Coun issued
a mandate stating thas its decision

CNMI Supreme Count, (then the
same court) had no jurisdiction to
Aisturd that judgment.

*Any suggestion 10 the contrary
in Mafnas Il was in emor... the
CHNMI Supreme Count’s junisdic-
tion in this case was limited 10
issuing a mandaic affirming the
judgment of the Superior Count,”
the Ninth Circuit ruling said.

“The judgrnent of the Suprere
Countisvacaied and the judgement
of the Superior Court is reinstarcd
as final and unreviewable,” the
court said.

Atty. Michell said he would
challenge the Ninth Circuitl’s rul-
ing.sayingit"nullificd...  Artic
XII and the power of the Supreme
Court.™”

"*We will file a petition for re-
hearing atthe Ninth Circuit Court,”
Mitchel! said in a midday confes-
ence which saw MCV's Carlotta
Deleon Guerrero cngaging in an
argument with the lawyer.

Theheatedargumeni ensued afier
Deleon Guerrero  asked Mafias
bow much involvemeni the laier
had in the ltigation.

Mirchelireacied inahigh-piiched

Mixhell said if the wefend

tone by sayingit of Deleon

ded in getting & review fre

Guerre{ol business. He said any
communications belween him and
his client are exclusively eirs,

Ininaking the petiiontothe Ninth
Circuit Court, Mitchell said he will
te)) the judges that "you made a
mistake...reconsider (your deci-
ston) and reverse.”

Mitchell said “tecause the inleg-
rity of ithe Covenant was violated.”
the treaty itself was also bndged.

According 10 Miichell. il the throe
Nirtth Circuit judges decline fo re-
verse their decision, the issue au-
lomatically gocs tothe 28 judgesof
the federal count

An {1-man bench including the
Chicl Judge will then be formod if
one of the judges called for a vote
regarding the appeal,

1tis possiblc that afier rcviewing
the Aldan-Picree vs. Mafnas casc,
the ruling of the thuee judges would
be nullificd and reversed.

Mirchel) vowed 10 pursue the
casc 10 the United States Supreme
Count should the 11 judges affirm
Norris® opinion

the highest court but lost in mer
Mafnas will still emerge as
winner.

He said his client will endup il
a petinon & the Superiar Count
reconsider, review of nullify a 15
decision on a tand case.

Judge Haffner of the then Co
monwealth Trial Court made a &
sion based on the “resulting u

in the Ninth Circuit’s decison
Forrerira vs. Borja, however, the o
eral coun ruled that no cowrt can v
that it’s the law.

There is a conflict, Miche!l ss
because the August 1993 decision
the fedenal count of appeals docs 1
agree with an earligg decision !
the Commonwealth Trial Coun
1986.

“Judge Noris sidesicpped A
ticle X1 issue,” he said. “Norr
bascd his ruling on junsdiction
question and seni case straight
the Superior Count,” Mitchell 1x
the Varicty yesterday ftemoon



LRI NS

[ VAR I |

v
!

‘Supreme COulm'ﬂt éettlés';land case

P

B Article 12: Judges
decide Ferreira alone

_has right to any, all
land’ claims

By GAYNOR DUMAT-OL

Dally NewsStalf ~~—~ = 7777

The commonwealth Supreme
Court yesterday issued an opin-
ion that will allow Northern Mar-

ianas descendant Diana C. Fer-
reira to finally enjoy exclusive

. ownership of three parcels of land

in San Roque, Saipan after eight
years of litigation.

Diana C. Ferreira bought the
land from three Mafnas sisters —
Isidora, Isabel and Rosalia — in

1986 and went to court later that -
year to clarify her ownership of :

the property.
'I'ge Mafnas sisters were claim-

ing that Diana Ferreira's acqui- -

sition of the land was void be-
cause the money Ferreira used
came from people who are not of

Northern Marianas descent and .

are not eligible to buy land under
Article 12 of the commonwealth
Constitution.

According to the Supreme

. Court opinion, non-Northern

Marianas descendants who pro-
vided Ferreira with the moriey

: to buy the three parcels of land

— including her husband Frank
Ferreira Jr., who is originally
from Hawaii — have no legal
right to the land whatsoever,

ut because Diana Ferreira is
of Northern Marianas descent,

her purchase of the three con- court’s opinion reversed a sum-
tested parcels of land was valid. mary judgment issued in 1988 by
The two other people not of then-commonwealth trial court
Northern Marianas descent, Judge Ramon G. Villagomez.
James Grizzard and his wife\w' Villagoniez ruled in favor of
Barbara, who contributed money the Mafnas sisters. The three
for the purchase, had no right to garcels of land never left the
claim ownership of the property, hands of sisters Isabel, Isidora

the Supreme Court opinion said.

Yesterday’s opinion was written
by Chief Justice Jose Dela Cruz,
Associate Justice Pedro Atalig and

and Rosalia because Diana Fer-
reira acted as agent for people
not of Northern Marianas de-
scent, the 1988 judgement says.

Special Judge Edward King,

The commonwealth high QO See LAND, Page 4
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Supreme...
From Page 9

Court said, were the true owners.
TheCourtvoided thesaleand gave
the land back to its original own-
ers, the Bor,as

Ferreira contends that the
CNMI Supreme Court’s decision
stripping her of title to the land
violated both the equal protection
and dueprocessclausesof the Four-
teenth Amendment. She claimed

that the Court engaged in a legal »

sleight-of-hand to take the land
away from her and return it to the
Borjas.

At the Ninth Circuit, Special
Judge Edward King agreed with
Ferreira that the resulting trust
doctrine had no applicability here.
He argued that the proper test for
whether a particular land sale vio-
lated Article XI1 is whether t gives
an excessive long-term interest in
the land to a non-Northern
Marianas person.

Judge King said that courts
should “scrutinize carefully any
transactions entered into by a non-
Northern Marianas person to de-
termine whether the transaction
would result in acquisition of a
long-terminterestby anon-North-

em Marianas person, or in having

the land pass out of the hands of
the people of the CNMI”,

_ The Court ruled that even if
Ferreira and her partner did intend
to create a resulting trust in favor
of partners not of CNMI descent,
their actions would not have cre-
ated a resulting trust because the
transactions would have an illegal
purpose-avoidance of the land
alienationrestrictionsof Article X11.

They said that the Common-

wealth cannot constitutionally de-
prive a person of a proper interest
through the expedient of an unten-
able judicial interpretation of local
law that denies that a property in-
terest ever existed. The court thus
vacated the judgment of the CNMI
Supreme Court. :

The decision which was
passed by the Supreme Court
agrees with the Ninth Circuit deci-
sion and in a separatejudgment by
Chief Justice Dela Cruz, he said
that “all fee title and interest in the
land atissue, legal and equitable is
quieted in the name of the plaintiff,
Diana C. Ferreira.”

According to Theodore
Mitchell, attorney for the defen-
dant, the decision of the Supreme
Court completely nullifies Article
XII. “Because of this decision, they
can go find any Chamorro, buy the
land, sign the deed and the real
owner cancontrol theagreement,”
he said.
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Covenant violated by Art.
12 decision, says Mltchell

?)/ Rafael |. Santos
ariaty News Staff

SAIPAN lawyer Theodore
Mitchell yesterday vowed to
take all possible steps to see a
reversal of an Article XIi de-
cision which he said violated
the CNMI Constitution and
the Covenant.

Mitchell was referring a
judgmentissued by the United
States Courtof Appeals, Ninth
Circuit, on a land case be-
tween Diana C. Ferreira and
the Borjafamily led by Rosalia
Mafnas.

On August 19, 1993, the Cali- .
fornia appeals court reversed a
CNMTI Supreme Court decision
which found the land transaction
between Ferreira and the Borja
family to. be violative of Article

XII of the commonwealth consti-

tution.
- Article X1l restricts ownership
of land in the CNMI to persons of

~ Northern Marianas descent.

In 1986, Ferreira purchased
three parcelé of land from the
Borjas using money fram persons

led by her husband Frank who are
Continued on page 10

: T;wodore Nitchell

JANUARY 6,
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Supreme Court settles land case

N Article 12: Judges
decide Ferreira alone
has right to any, all
land claims

By GAYNOR DUMAT-OL

Dally News Staff T

The commonwealth Supreme

Court yesterday issued an opin-

jon that will allow Northern Mar-

ianas descendant Diana C. Fer-

reira to finally enjoy exclusive
ownership of three parcels of land

in San Roque, Saipan after eight
years of litigation.

Diana C. Ferreira bought the
land from three Mafnas sisters —
Isidora, Isabel and Rosalia — in
1986 and went to court later that
year to clarify her ownership of
the property.

e Mafnas sisters were claim-
ing that Diana Ferreira's acqui-
sition of the land was void be-
cause the money Ferreira used
came from people who are not of

Northern Marianas descent and. .

are not eligible to buy land under
Article 12 of the commonwealth
Constitution.

According to the Supreme
Court opinion, non-Northern
Marianas descendants who pro-
vided Ferreira with the money
to buy the three parcels of land
— including her husband Frank
Ferreira Jr., who is originally
from Hawaii — have no legal
right to the land whatsoever. ¢

But because Diana Ferreira is
of Northern Marianas descent,

her purchase of the three con-
tested parcels of land was valid.

The two other people not of
Northern Marianas descent,

James Grizzard and his wife;i~

Barbara, who contributed money
for the purchase, had noright to
claim ownership of the property,
the Supreme Court opinion said.
Yesterday's opinion was written
by Chief Justice Jose Dela Cruz,
Associate Justice Pedro Atalig and
Special Judge Edward King,

...............

i
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court’s opinion reversed a sum-
mary judgment issued in 1988 by
then-commonwealth trial court
Judge Ramon G. Villagomez.

Villagomez ruled in favor of
the Mafnas sisters. The three
parcels of land never left the
hands of sisters Isabel, Isidora
and Rosalia because Diana Fer-
reira acted as agent for people
not of Northern Marianas de-
scent, the 1988 judgement says.
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for joint future profit.

“The framers of the constitu-
tion were not naive. They knew
someone would try to figure out
a way to acquire land despite
the constitutional restrictions,”
Villagomez's 1988 judgment in
favor of the Mafnas sisters said.

The commonwealth Supreme
Court agreed that the non-
Northern Marianas descendants
who collaborated with Diana C.
Ferreira had no right to the land,
notwithstanding the fact they
provided the purchase money.
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. yedrs Tor $59 million: *.
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Article 12 scares
investors away?-

Article 12 of the Constitution repeatedly comes out
in the limelight of our daily chores. '

Especially at present when the Superior Court ruled
in favor of the Wabol family in the litigation case
against Philippine Goods, lnc. and Transamerica who -
were ordered to vacate the. area where they are
located.

Some observers say that this case relating Article
12 is justice, however, some expressed fear it may be |
a precedence that may scares investors away from the :
CNMI.

| Lelieve it is now the right time for the Legislature
to address this problem seriously and something must
be done in order to avoid further bustles with regards |
to this specific provision of the Constitution. -

Others disagreed with the decision the Superior
Court rulings. However, it the law and we have to
respect that. ’

"Dura lex, sed lex.” The law may be hard, but it -

still the law.

Before it is too late, something has to be done to
clearly define what really is Article 12.

True, it is for the people of the CNMl's protection
to own the land forever.

But that does not mean that they cannot negotiate
it with monetary considerations.

As | see it in the general perspective of Article 12,
it is for the common good of both investors and
landowners.

Only that, | think, one enormous difficulty that
burdens the prospective business investors is the
overfilnd requirements that investors has to wait even
more than a year to get CRM licenses for that matter.

The Developer has yet to spent thousands if not
millions of dollars first before he got his project
initiated.

We know very well that the economic situation is
very hard. Therefore, you can not find any developer
for that matter who reserves more than what his
financial plan for the project.

Finally, | would like to emphasize that again the
definition of Article 12 has got to be clearly spelled
out, otherwise, we are chasing away investors in our
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Wabol case on verge of clash

By DAN PHILLIPS
Dally News Staff .
A long-standing land disputé
involving beachfront property in
Garapan and Article 12 of the .
Commonwealth Constitution has
the commonwealth and federal -
judicial systems on a potential |
collision course. 4 e

Concepcion S. Wabol filed a
lawsuit against Victorino U. Vil-
lacrusis, Philippine Goods, Inc.,
and Transamerica Corp. in 1984,
claiming that she should regain

tion of Article 12, which reatricts
ownership and leasehold inter-
ests exceeding 55 years in com-
monwealth land to people of
Northern Marianas descent.

When the U.S. Supreme Court
refused to hear a final appeal,
Wabol thought she had won and
asked the Superior Court for an
order enforcing her repossession
of the property. -
Brief possession

Wabol secured a writ of pos-

claim her land because of an'un-
settled new claim ihvolving
claims of new leases between
Wabol and Transamerica.

Ted Mitchell, the lawyer rep-
resenting Wabol, said that even
if the new leases are valid, the
courts should not consider them
because the leases were not
brought before the courts soon
enough. The new leases were ex-
ecuted in 1991, when the Wabol
case was still alive on appeal,

The CNMI Supreme Court has

he said.

Complicating the outcome of
the case ig the development of a
side dispute involving whether
the Commonwealth Supreme
Court has the authority to con-
sider the Wabol case at all, a dis-
pute that could pit the common-
wealth’s ?&Qmwm%mﬁma against
the Ninth Circuit.

In an opinion issued on Dec.
6, a three-judge Ninth Circuit
panel ruled that the Common-
wealth Judicial Reorganization

the property she leased to Philip- _%mwwow:wwﬂwcmcuaamﬂuw_w# allowed Transamerica and Act, which created the CNMI
ine Goods in 1978 due to a vio- Mu ] % ot Lhis year an mﬂwvw Philippine Goods to remain on Supreme Court, could not act to
ation of Article 12, . .Hw. vom.momw-o_m. ov f © the disputed land while the va- remove appeals of CNMI cases
The U.S. Ninth Circuit Court Eh%wmgoﬂow ul Ewmc.% ore lidity of the 1991 leases is being that were pending in the Ninth
of >vﬂw.w—m ruled in March 1992 th ippine Goods Ewmﬂwm% ygot litigated. G Circuit at the time of the act’s
that Wabol was entitled to re- Ooo, Moﬂﬂ._mum.om_ .=J«Mﬂ% he Ninth Circuit’s judg-
gain the property due to a viola-, Court off on etting ment is binding an the parties,” . .0 See DECISION, Page 6
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’contlnued on page 6

Article 12. . . contnuedtrompage 1

that an NMD if he was bom or
domiciled in the Northern
Marianas by 1950 and was a citi-
zen of the Trust Territory of the
Pacific Islands before the termi-
nation of the Trusteeship with re-

spect to the Commonwealth.
“Applying this authority to the
facts, this court finds that
Eugenia... is not an NMD as de-
fined by Article XII. Her family
came from Guam to Rota in 1891

as colonial administrators and left
in 1891.

Because of the stated facts, the
court ruled in favor of Boddy.
The court deciston was made last
Novemter 17.
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Case will be first test of new law

By DAN PHILLIPS
Daily News Staff
Associate Justice Ramon G. Vil-
lagomez of the Commonwealth Sum
Ehoreu?- ushce.;‘anel 1d lawstn
considering & it
involving Article 12 of the CNMI Can-

stl‘truhon. b d
lﬂa%omez, W] osenﬂmgeamea y
was held on the issue of
whether he should step down, said that’
his close family relntxonshx toone of the ™
sisters who filed the Article 12 case in-.
volving the Hotel Niklo fomed him to
step down.

ruling came in the lawsuit filed by. -
DxamondHotelagamstlm:«lownetli:h':v.-y :

abeth B. Ma which involves land
in Susupe upon which the hotel wants to
build employees’ housing.

mﬂﬂ:ﬁ‘o mez said that since the consti-
ity of at Jeast one section of Pub-
lic Law 8-32, the recently enacted legis-

~ lation that oﬂ'ersgmdelmes for the_mdx
a .cial interpretation of Article 12, is at
_stnkemtheDlamoudHotelease,itwould

affect the Nikko case.

. Article 12 restricts ownership and
leasehold interests ex ing 55
‘in-commonwealth land to people of
NorthemMarianas descent. -

= ‘As a result of Villagomez’s decision,
‘the scheduled Dec. 21 oral arguments in

the Diamond Hotel case were taken off-
«calendar and the process of sel
special judge tn _replace Vil]agom

'IberamandHotelmseoﬁ'emtheﬁmt
serious test for the new law, particular-

‘ly the sections addmssmg severabﬂxty‘

and “equitable adjustment.”

The law’s section on severability would
allow any section of a land lease that vi-
olates Article 12 to be cut out, with the
rest of the lease agreement remaining
intact as long as neither party has been

unjustly affected.

At issue in the Diamond Hotel case is
a section that would enable the hotel to
gain an interest in the land beyond 55
years if the commonwealth’s law is lat-
er changed to allow the greater interest.

The hotel contends that the section
does not violate Article 12 and that, even

a if it does, it should not cause the entire

lease t to be struck down.

If a violation of Article 12 is found,
Lizama wants the new law’s section on
equitable adjustment to come into play.

Law: Ar’ucle
12 case
- facestest

} ..z O Continued from Page 1
.+~ - The new law provides that if
< property is lost due to an Article
.12 violation, then whoever lost
_ the land is entitled to compen-
. sation for any improvements
made, as well as for rental pay-
ments or purchase money paid.
also argued that no
J':E part of Public Law 8-32 is un-
---~ constitutional and that the Leg-
1slature did not infringe upon
- the courts’ authonty in enactmg
. the law.
N Arguments offered by the Ho-
tel Association of the Northern
- Marianas and the ‘Saipan .,
%Ba"ﬂcem}\ssomatmn, which were’
‘wé]mmed'by the Supreme Court
-2 'as “friends of the court,” sup-
- -ported Lizama's contentions.
{'— - -~ Robert W. Jones, the lawyer
tepreaentmg -Matsunaga, has
@:s edfthatﬂze'entxm lease
: ‘agneement in quéstion is com-
_Dletely void under Article 12 and
‘that “both the :severability and
adjustment sections of
- Law 832 are unconstltu-

.t Al
VAN

——-———m

R

Pubhc
itmnal.

. Q See LAW, Page 4
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THE UNITED States Court of
Appeals for the Ninth Circuit has
reversed a previous judgment of
the CNMI Supreme Court that
asserts jurisdiction over.an ap-
peal in Wabol case which was
pending before tie federal court.
In a decision written by Circuit
“Judge Arthur L.. Alarcon, the court
said the NMI's highest court lack
jJurisdiction over an appeal on an
Article XTI judgment against
Victorino Villacrusis, Philippine
Goods, Inc. and Trans-America
Corporation. |
On June 5, 1989, Concepcion
Wabol, who had won an Article

" XTI case against Villacrusis et. al.

ER 15,1993
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“9th Circ

uit reverses high
court ru]jng on Wabol case ™

Wabol's action followed the
adoption of the Judicial Reorga-
nization. Act of 1989. The Act
purported to divest the federal
courts of jurisdiction over all

pending and future appeals from
the courts of the Northern

Mananas
Wabol'smouonthauheCNMI

assume jurisdiction over the ap-
peal of Philippine Goods Inc. at
the California court, was granted
on December 11, 1989.

In its decision, the high court
said “the Northern Marianas may
vest in this court appellate juris-
diction over commonwealthcases
which were pending before the

which Wabol brought against
Philippine Goods.

The pending appeal at the Ninth
Circuit Court stemmed from the
decision of the U.S. District
Court’s Appellate Division to re-
verse the Article XII judgment
against Philippine Goods.

Inthat said judgment, the Supe-
rior Court ruled in favor of the
plaintiff, Concepcion Wabol and
reformed a land lease between the
Wabol family and Philippine
Goods based on equitable consid-
erations. The ruling however was
reversed by the U.S. District Court
here, saying the Commonwealth
constitution did not permit refor-

‘petitioned the then newly created  Ninth Circuit in May 2, 1989.” mation and remanded for deter-
CNMI Supreme Court requesting The -Supreme Court decision  mination of the value of improve-
it to assert jurisdiction over an  centered only on the question of  ments and extent of any rights
appealinWabolI whichwaspend- - jurisdiction and did ot address  ‘arising from quasi-contract or
ing at the Ninth Circuit Court. the merits of the Article XII case " contnued on page 6
r g . E—

. o continued from page 1
periodic tenancy. court of jurisdiction over appeals
Thus Philippine Goods filed a  properly filed from a final order
timely appeal to the California oftheappellatcdxvnsnon of the
court in the judgment on Wabol1.. district court...,” according to the
by the Superior Court. law of the Ninth Circuit court
Wabol however challengedthe ~ which wascited by Judge Alarcon.
appeal and petitioned the CNMI Judge Alarcon explained that
Supreme Court requesting the  the Ninth Circuit Court has juris-
same to take over jurisdiction of  dictionover all appeals from final
the defendant’s appeal. decisions of the CNMI Supreme
The Supreme Courtevenmally  Court for 15 years following the
granted Wabol’s petition. establishment of an appellate court
The Ninth Circuit Court how-  of the Northern Marianas.
ever came up with a decision fe- Wabol had earlier contended
cently, stressing that the CNMI that the high court’s order is pot a
had no right to assert authority  finalruling because itis limited to
over the appeal in Wabol L the question of jurisdiction and
“(The CNMI)is withoutpower  does not address the merits of the
under the Covenant to divest this  case. :

~5130
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Covenant. ..

Continued from page 1

notof Nonhem Mananas descent.

‘Later she filed a suit to “quiet the

title in three parcels of land” or in
Mitchell’s terms to “get rid of
potential problems.”

The Borja family then waged a

‘legal battle with Ferreira assert-

ing that-the 1986 land deal was
void because it violated the-con-
stitution by glvmg A permanent
interest in a property to non-
NMDs. The commonwealth trial
court granted the original land-.
owners- a_summary judgment
whlch found Amclc XII viola-
tions.

The SUpenor Court said
Ferreira; a person of Northern
Marianas descent, was used as a
front by to purchase the parcels of
land. The decision was -however
reversed by the: appellate division
of the U.S. District Court which

" then.had ‘jurisdiction over the

Northem Marianas court.

Following the creation of -the
CNMI Supreme Court in 1989,
defendants foughta long jurisdic-
tional war that eventually led to
the loss of jurisdiction on the part
of the district court: ~

- The newly-created high court
afﬁrmedlhe Superior Court’s rul-
ing, voided the sale and gave the

land back to the Borjas in 1992,

In the Ninth Circuit, the Su-
preme. Coutt judgment was re-

+ versed following an appeal from

Ferreina,

Plaintiff had argued that strip-
ping her of the land title violated
her equal protection and due pro-

cess rights. She also contended
that she was discriminated against
Just because she received financ-
ing from non-NMDs.

“A state cannot validly effect a

taking of property by the simple-
expedient holding that the prop-:

erty right never existed,” the cir-
cuit court said in'a 1993 ruling.
The same ruling also vacated the

Supreme Court decision and re-

manded the case “for further pro-
cccdmgsconsnstcntwnththlsopm-
ion.

A year after receiving the San
Francisco court order, the CNMI
high court issued a decision re-
versing its earlier judgment
against Ferreira.

By virtue of the January 4 or-
der, all feetitle and i interest in the
property involved were trans-
ferred in name of Ferreira.:

Supreme Court justices sail
“there is no occasion to consider
the constitutionality of any agrce
ments (Ferreira] may have harl
with non-NMDs not parties to
this quiet title action.”

The lower court’s grant of sum-
mary judgment against plaintiff
was also reversed and was or-
dered to enter a final judgment.
and decree in favor of Ferreira.

Mitchell, who has-handled ma-
jor land cases in the CNMI, yes-
terday said he would appeal for
rehearing in the Supreme Court.

*“This is not the end,” he said in
an afternoon interview.

Mitchell said he will ask the
high court to reaffirm its earlier
judgment on the case.

Local justices must insist that
the Ninth Circuit has no jurisdic-
tion over matters that have to do

with commonwealth law, he said.
“This is the first case where we
have the Ninth Circuit encroach-
ing upon the authority of the Su-
preme Court...to make a final
binding decision on an issue of
commonwealth law.”
Andthisistroublesome, he said,
because this means every deci-
sion of the CNMI’s highest court
can be appealed to the Ninth Cir-
cuit, rendering it powerless.

The same argument has been.
rejected by the California court

which ruled that “we may exam-
ine the CNMI court’s interpreta-
tion of CNMI law...”
Nevertheless. Mitchell still
plans to raise the same argument
in- either the Supreme Court or
the Ninth Circuit. The lawyer
said reversal cf the Ferreira rul-
ing meant an end to the Article

XIL

In an interview yesterday,
Mitchell said the reversal violated
both the CNMI Constitution and
the Covenant between the United
States and the Northern Marianas.

If the Supreme Court denies
Mitchell’s ‘motion, the matter
would be appealed in the Ninth
Circuit. He said he would even ask

‘the U.S. Supreme Court for a re-

view of the case should the Cali-
fornia court deny his appeal.
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On Scptember 15,1984 1ia
Villagomez entered intc n
agreernent with Mafnasf. ale

of a portion of the San xoque
property. The option, whichbecame
effective upon execution, was to
remain in effect until July 7. 1985,
The option consideration w as paid
to. the landovner by Brian
McMahan, who was aot of North.
emn Marianas descent. In return.
afnas must obtain a cenificate ot
te to the propeny and to deliver it
x| a wartanty deed 10 Villagome,
at $ 10 per square meter,
However, Mafnas refused 10
comply. alleging that Villagomez.
acted as agent of McMahon and a
cenain Randall Fenne!l in the 1and
yansaction. .
Mafmas szid since McMalion as
Fennel were not of Northern
Marianag descent, the sale of the

10 the Nimth Crreusnt Count.)™

The decision which was also
signed by judges RobentR. Beezer
and Andrew J. Klieinfeld further
stated thai since the dismissalicfi the
Appellate Division with no juris-
dictioniodisturb thve judgmentof the

property violated Article XTI provi-
siond of the Common-wealth Con-
stituion which protibithon-NMDs
from owning tands in the CNMI.
Viflagomez assigned her interest
unde the option to Aldan-Picrce
who subsequently filel a Jawsuit
agaifist Mafnas in March 1986 in a
bid 1o enforce the opuon agreement
b‘e:lwqcn her and McMahon and

Fenngl.

Aldan-Pierce eventually won the
tand Casgagainst Mafnas, a deci-
sion which was affirmed by the
U.S. District Court's Appe!late Di-

L
vis|

"

The defendant then appealed the
Appellate Division's ruling in the
Ninth, Circuit Count, On May 2,
1989 however, a new law was
adopted by the CNMI Legislature
with-drawing the jurisdic tionof the
District Coun to hear appeals {rom
local courts and ar the same tme
wansferring appellatcjurisdictionto

2 new CNMI Supreric Céunt.

Asgresuliof the Commionweaith
Judicidl Reorganizational Act of
1989, the final decisions of the new

Suprerhe Coun became ap
10'the Ninth Circuit Cou
formnia for 15 years.

able

in Cali-

Mafnas filed an appeal with the
Supreme Court and voluntarily
withdréw his appeal to the Califor-
hia coun, a request which was
granted by the federal appealscoun.

Mafhas’ action followdd a deci-
sidn of the CNMI's highe'st court 1o
wransfer all pending appeals from
the District Court o its jurisdiction.

In 1990, the District Court issued
a te stating thal its decision

crce which saw MCV's Carlotia
Deleon Guerrero engaging in an
argument with the lawyer.

The healed argument ensued after
Deteon Guerrero  asked Mafnas
how nuch involvemeni the laiter
had in the Itigaton.

the Aldan-Picrce vs. Mafnas case,
ihe nihing of the ithree judge s would
be nultified and reversed.

Mitehell vowed 10 pursue the
casc to the United Staics Supreme
Court should the 1! judpes afTiem
Norris' opimon

L e e R b AAD CE
*086.

‘udge Norris sidestcpped Ar

¢ X1l issuc.” be said. “Noweris
_ased his ruling on Jurisdictional
question and sent case straight
the Superior Coust,” Mitchell 1ol!
the Variety yesterday aftemoon.



ers, the Borjas.

Ferreita contends that the
CNMI Supreme Court's decislon
stripping her of title to the land
violated both the equal protectlon
and dueprocesaclausesof theFour-
teenth Amendment. She daimed
that the Court engaged In a legal &
sleight-of-hand to take the land
away from her and return it to the
Borjas.

At the Ninth Circuit, Special
Judge Edward King agreed with
Fervelra that the resulting trust
doctrine had no applicability here,
He arguied that the proper test for
whether a particularland sale vio-
fated Article XI1 is whether it gives
an excessive long-term interest in
the land to a non-Northern
Marianas person.

Judge King sald that courts
shouid “scrutinize carefully any
transactions entered intoby a non-
Northerh Marlanas person to de-
tetmine whether the transactlon
would result in acquisition of a
lonig-terminterest by anon-North-
érn Marianas person, or In having
the land pass out of the hands of
the people of the CNMI”,

. The Court ruled that even If
Ferreiraand herpartnerdidintend
to create a resulting trust in favor
of partners not of CNMI descent,
thelr actions would not have cre-
ated s fesulting trust because the
transactions would have an lllegal
purpose-avoldance of the land
alienation restrictions of Articte X11.

_They said that the Common-

tecm AL bILS

vacate ‘“e jud gmenl of theCNMl
SLIpr rt.

s iecision whith - was
pasded by the Suptbrme Cotirt
agreed with the Ninth Circuit deci-
sionand it aseparate judgment by
Chief Justice Dela Cruz; he said
that "a]l fee title and Interest in the
land at Issue, legal and equitableis
quleted inthe nameofthe plaintlff
Diana C. Ferreira.”

According to - Theodore
Mitchell, attorney for the defen-
dant, the dedsion of the Supreme
Court completely nullifies Article
XIL. “Becauseof this decision, they
can go find any Chamorro, buy the
land, sign the deed and the rea)
ownercancontrol theagreement,”
he sald,




A recent commonwealth
Supreme Court opinion of a case
involving Diamond Hotel Co.
has cleared an Article 12 issue
that may have also caused oth- .
er Saipan hotel owners to worry |
about their land leases. !

The Jan. 19 ruling said Dia-
mond Hotel's 55-year lease of
two hectares of land near the ho-
tel site in Susupe is valid, even '
if a provision in the lease agree-
ment extends the lease for 35
more years, if the law changes to
permit a term that long.

Article 12 of the Northern
Marianas Constitution limits
persons not of Northern Mar-
ianas descent to a bb-year
lease.

The Supreme Court said that
the provision to extend the lease
to 35 years violates the consti-
tution, but the agreement was
written in a way that the exten-
sion provision can be severed to
save other portions of the lease.

Juan T, Lizama, counsel for
Diamond Hotel, said the opin-
ion was the first from the
Supreme Court that a ques-
tionable portion of a lease can
be severed.

“It clears another important
issue of Article 12,% Lizama said.

The Hotel Association of the
Northern Marianas and the
Saipan Bankers Association sub-
mitted written arguments in
support of Diamond Hotel’s con-
tention that the portion of a
lease agreement that violates
Article 12 can be severed.

The outcome of the Diamond
Hotel case is welcome news for
hotel owners. According to the
Diamond Hotel attorney, provi-
sions to allow leases beyond 55
years in case of a change of law,
“is pretty common,” in hotel land
leases. C

Diamond Hotel initiated the
court action to clarify iits lease-
hold right to the property in
1992, when big businesses such
a8 Pacific Islands Club and Duty
Free Shoppers were hit with Ar-
ticle 12 cases. !

Hotel Nikko was sued for an
alleged Article 12 violation as
well, and the case'is still pend-

ng. .

%iamohd Hotel leased the
property from Manases B. Mat-
sunaga in 1986.

When Manases Matsunaga
died, his sister Elizabeth Mat-
sunaga, inherited all rights and
title to the leased premises.

The Matsunaga sister con-
tended later that the option to

0O See LAND, lsage 4

Land: Decision reversed

Q Continued from Page 1

"“extend the 55:year lease for an

additional 35 years makes Dia-
mond Hotel’s lease of the prop-
erty a violation of Article 12.

The Superior Court sided with
Elizabeth Matsunaga's argu-
ment, and in 1993, declared the
entire Diamond Hotel lease
agreement void.

Diamond appealed in com-
monwealth Supreme Court.

The Supreme Court last wee}(
reversed the Superior Court’s
1993 decision. |

Diamond had plans to develsf)
the two-hectare land into a mul-

ti-purpose commercial center, or __

make it an extension of the e
isting hotel.

Prior to the case, the land wi
temporarily used as a housit
gite for the hotel’s non-reside
workers.

Diamond Hotel owners a
happy about the outcome of t]
case, Lizama said, but the hol
is not rushing to resume plans
develop the property.

Landowner Elizabeth Ms
sunaga might decide to eleva
the case to the Ninth Circt
Court of Appeals. She has
days to do so. )

If that happens, both sides &
in for another long wait,
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Article 12 tops convention priorities

y GAYNOR DUMAT-OL

ally News Staff

Article 12 of the Commonwealth of the
orthern Mariana Islands Constitution is
pected to be on top of the issues list of
;lni; candidates seeking delegate seats
f the third constitutional convention
iB year,

Some want the constitutional provision
at restricts land ownership to North-
1 Marianas descendants clearly defined,
hetd would move for certain exemp-
ns, and at least two candidates want to

be delegates to try to block Article 12

changes.
“I have heard of a move to change Ar-
ticle 12 and this is a no-no,” candidate

Luis S. Camacho said. “I will doall I can -

to stop this.”

Camacho is required by law to go on
administrative leave from his post as
manafement officer at the CNMI Per-
sonnel Office during the campaign.

_Another convention aspirant, lawyer
Juan T. Lizama, gaid he is for the reten-
tion of Article 12, but he wants sections of

the law clearly defined to lessen lawsuits.

Convention delegates, he said, must ad-
dress “problem areas” in the law. ~

Assistant Public Defender Gregory
Baka wants an Article 12 amendment to
allow U.S., citizens of non-Northern Mar-
ianas descent who are registered to vote
{n t.(liie commonwealth, to own residential
and.

Baka agrees that Article 12 serves a
valuable purpose in preventing the com-
monwealth’s scarce-land resource from

said allowing U.S, citizens to own land, on

}v:rh'ich they could build their houses, won't
Luis M, Mendiola, another convention
hopeful, has also issued a statement say-
ing he will fight against any move to re-
peal or amend Article 12, if elected as a
delegate.
Lawyer Kenneth Govendo is also

-among convention delegates who have ex-

pressed views this early, for the retention

being bought up by outside investors, but

0O See CANDIDATE, Page 4
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3 Continued from Page 1

of Article 12.
But a more important issue,

» according to Govendo, is the need

for a constitutional provision that

& would preserve public beachfront

2
Q

<5

TH

MO

~ land on Saipan.

Govendo said a constitutional
provision is needed so that the
people are the ones who will de-
cide through an election about
further use of public beachfront
land.

The current system allows the
governor and or the legislature to

“Govendo cited the World Cot-

poration lease of a significant |.

part of Pau Pau Beach, as among
public land leases that were
made without much discussion
with the public.

More than 20 people have so

. far filed for petitions to run for a

delegate seat.

Executive Director John Diaz
of the Board of Elections expects
more convention aspirants to
beat the deadline which is three
days from today.

More than 100 people have
picked up forms for candidacy,

approve land leases of prime | Diaz said.

beach front land.

| Those who have filed their

" ment officer at the CNMI Per-

candidacy:

B Luis 8. Camacho- manage-

sonnel Office

B Roman C. Benavente

B Luis M. Mendiola- commu-
nity service worker at the office
of the Governor

B Frank G. Cepeda- commu-
nity leader, war veteran

R Benigno M. Sablan- cabinet
secretary, for the Department of
Lands and Natural Resources

B Lucy Palacios Webb

B Jerry P. Crisostomo- deputy
director at the Department of
Public Safety during the Guer-
rero administration

to protect beachfront land

B Victor B. Hocog- Gov.
Froilan C. Tenorio’s representa-
tive in Rota and new chairman of
the Commonwealth Ports Au-
thority board.of directors

B Judy L. Pangelinan

R Martin DLG San Nicolas of
Tipian ** 7 '

M Linda.T. Cabrera

B Justo'S. Quitugua- deputy
director for administration at the
Public School System until his
retirement in December

B David Q. Maratita

R Melvin O. Faisao

R Lawyer Kenneth L. Goven-
do K

I
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US Supreme Court denies
Mitchell appeal request

By Rafael I. Santos *

‘Varlety News Staff °
THE U.S. Supreme Court has
refused to grant attorney
Theodore R. Mitchella permis-
siontofile an appeal in an Article
Xllcaseinvolving Marian Aldan-
Pierce and his client. Leocadio
C. Mafnas.

A notice sent by the highest
court to the Ninth Cireuit Court
in California indicated’ that
Mitchell’s petition for a writ of
certiorari has been denied. The
decision was entered by the Su-
preme Court on January 17.

Carlsmith lawyers who arerep-
resenting Aldan-Pierce were not
immediately availabie for com-

ment. Other Saipan attorneys said

the decision meant that “the
Mafnas case is finished.” How-
ever, Mitchell said the-battle is
far from over. _

“It’s starting all over again,”
Mitchell told the Variety yester-
day afternoon. “We will.ask the
Superior Court to reopen and re-
examine the 1986 judgment of
Judge Robert Hefner {in -which
we lost],” he said.

In the same judgment, Hefner
ruled in favor of plaintiff, Aldan-
Pierce, saying there was no con-
stitutional -violations. Mitchell

said the disputed parcel of land

was purchased by Antonia
Villagomez; a person of Northern
Marianas descent but the money
was provided for by two non-
NMDs, namely, Randal] Fennell
and Bnan McMahon.

The rightstothe property, which
was purchased in 1986, were later

transferred to Aldan-Pierce.

Mitchell appealed the common-
wealth court decision in the ap-
pellate division of the U.S. Dis-
trict Court which later affirmed
the judgment. The case was el-
evated to the Ninth Circuit Court
only to be withdrawn by Mafnas
following the c¢reation of the
CNMI Supreme Court.

Asserting that it had jurisdic-
tion over the case, the new Su-
preme Court heard the matier and
ruled in favor of Miichell. The
decision was however reversed
by the California Court.

Mafnas’ petition for writ of cer-
tiorari was denied this month.

Theodore R. Mitchell

Mitchell expressed disappoint-
ment with the denial. *‘We're dis-

~appointed with the Supreme
- Courtdecision,” he told the Vari-

ety. “The odds are very much
againstus,” he added, noting that
of the more than 6,000 cases el-
evated tothe Supreme Court, only
about 85 of them were enter-

tained.
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Article 12 lawsuit
filed against Millard

ANOTHER article 12 lawsuit was
filed last week in the Superior
Coun, bringing to about 20 the
number of cases filed by persons
of Northern Marianas descent who
want to take back land acquired
by others through sale or long-
term lease.

The latest complaint was filed
on May 20 by Saipan resident
Rosa C. Tudela against IMS As-
sociates Inc., a company formed
inCalifornia whichengage inreal
estate transactions in Saipan.

Also named defendants in the
complaint were Barbara Millard,
president of IMS at the time of the

transaction; her husband William
Millard, chairman of the IMS
board; Vicente T. Torres,a North-
ern Marianas descendant; and
Saipan Investment Corp.

Tudeta wants lo take back a
14.5-hectare parcel of land in
Papago, Saipan.

Like in several other article 12

suits filed earlier, Tudela asked -

the court to declare that the sale of
the landon April 5, 1986 toTorres
was void because the buyer, who
is of Northern Marianas descent,
was allegedly a front.

The money used by Torres to
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acquire the property came from
the Millards, according to the
complaint filed by lawyer An-
thony Long.

Succeeding transactions involv-
ing the Papago land are also void
because the initial transaction vio-
lated article 12, the suit says.’

‘Neither the Millard couple nor
IMS could buy l1and because they
are not of Northern Marianas de-
scent. Article 12 of the Constitu-
tion allows only persons of North-
ern Marianas descent to buy land
or acquire a lease longer than 55

years.

Persons.who are not of North-
ern Marianas descent can obtain
land leases up to a 55-year period

I R N N R N

but the Supreme Court has ruled
that if another person is used as
front, the lease could be invali-
dated.

“The suit also claims that IMS is
a “sham” corporation allegedly
organized by the Millards “for the
purpose of conducting real estate
transactions in violation of Ar-
ticle 12.”

Two weeks after Tudela sold
the land to Torres in April 1986,
Torres and IMS executed a 55-
year lease agreement.

In September of the same year,
IMS assigned its right, title and
interest of the property to Saipan
Investment Corp. which, accord-
ing to the suit, is also a “sham"”
corporation. (GLD)



Article 12 suit

By Gaynor Dumat-o!

ANOTHER Atrticle 12 suithas been
filed with the Superior Court, this
time against Commonwealth In-
vestment Co. (CIC) and Duty Free
Shoppers Lid.

Saipan resident Joaquin LG
Tudela alleged in the suit that the
purchase by CIC of his land along
Beach Road in 1984 was void be-
cause it violated Article 12 of the
Constitution. ‘

Article 12 restricts ownership of
land only to persons and corpora-
tionsof Northern Marianas descent.
CIC, according to the suit filed Dec.
3, was not of NMI descent.

DFS, also not of Northern
Mananas descent, provided CIC
with the money to purchase the 929
square-meter property on Octl. 4,
1984 for $169,050, the suit alleged.

The property was leased by DFS
three months after it was bought
from Tudela.

The suit said majority of CIC's
voting shares were not held by per-
sons of Northern Marianas descent.

The voting stocks of CIC, the suit
said, were in two types— Class A
and B.

A cerain John Monteiro was the
only class B holder with 45 percent
of the total voting surength, the suit
said.

The remaining 55 percent of the
voting strength, said the suit, was
divided ‘among class A holders
Marian Aldan Pierce, Manuel Cruz
and Lino Fritz.

Fritz is of Palauan descent and
cannot be considered of NMI de-
scent under the Constitution, the
suit said.

Because all of the B shares which
has 45 percentof the voting strength
and one-third of the class A shares
which has 55 percent of the voting
stock are held by persons not of
Northern Marianas descent, a total
of63 33 percentof CIC isnot owned
by NMI descendants, said the suit.

The suit also said that at that time
the land was bought, only twoof the
four directors of CIC board were of
NMI descent.

Tudela further alleged that the

land sale was initially void because,
at the time of the purchase, CIC was
a“constructivetrustee for DFSLd.”

*“All lands owned by CIC in the
NMI were either leased to DFS or at
the disposal of DFS,” the suit said.

DFS, the suit said, has become
majority shareholder of CIC with
95 percent of all outstanding shares.

The president of DFS, according
to the suil, is also president of CIC.

Majority sharcholders and direc-
tors of CIC, said the suit, are em-
ployees of DFS.

“DFS and CIC have commingled
corporate funds,” the suit said.

The plaintiff said the identity of
CIC and DFS “is so substantial that
CIC should not be considered a
separate legal entity from DFS, and
that DFS, rather than CIC, was true
buyer of the property,” the suit al-
leged.

Tudela asked the court to
issuc ajudgment declaring that
leases, deeds or other transac-
tions concerning the land and
entered into by the defendants
be declared void.
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Article 12
as important
as food, water

Dear Editor:

Article 12 of the CNMI Consti-
tution is a crucial to the livelihood
of the peopleof the Commonwealth
as waterand food. It was setup, not
as a xenophobic measure against
outsiders, but asamove lopreserve
our land and our culture,

However, I make no apologies
for those anti-development zeal-
ots. The whole anti-development
sentiment contradicts human

- progress: things are changing and
developing, and have been for a
long tme in Micronesia. This is
called the signs of the times.

Contrary topopular belief of non-
locals, Article 12 can be helpful 10
potential developers in thatit gives
them insight into the importance
local people place on local values,
culture, and the like. In this re-
spect, I agree with Senator
Demapan whorecently visited our
school and gave us his views ou
this and other matters.

In conclusion, fet me just say:
preservation and development do
notnecessarilyhave toconflict with
one another. Whenthey are blended
in just amounts, balance and pros-
perity may resuiL.

Sincerely,

/s/1. Concepcion




Hillblom
faces suit
over land

By Gaynor Dumat-ol

- AN ARTICLE 12 case was filed
yesterday by a person of North-
cm Mariznas descent who wants
10 get back a 1.7-hectare land in
Saipan where a huge house occu-
pied by businessman Larry Lee
Hillblom is located.

Mary Ann S. Milne filed the
complaint in the Superior Cournt
through counsel Theodore
Mitchell.

Milne also asked the court to
declare that Hillblom and San
Roque Beach Development Co.
Ltd. have no right to the im-
provements in the property.

The suit says Hillblom devel-
oped the property, landscaped it
and constructed a huge house for
his use. A smaller house is lo-
caied in the property where law-
yer Bruce Jorgensen allegedly
lives.

The suit alleges that Hillblom
used a front company to pur-
chase the landfrom Milne in 1985
because the businessman is not
of Northemn Marianas descent.

Article 12 of the Constitution
resiricts permanent ownership
and leases that go beyond 55
years, tO persons or corporations
of Northern Marianas descent.

In January 1985, San Roque
Beach Development purchased
the real property from Milne by
means of a quit claim deed, the
SUits says.

Milne said the money used to
buy the land was Hillblom's.

Milne claimed that although
San Roque Beach Development
Corp. was formed in Saipan, ex-
ists under CNMI laws and has
principal place of business in

Saipap, the firm was a “mere
sham.”

San Roque Bezch Develop-
ment Co. was organized and op-
erated “as the alter ego”™ of
Hillblom, “..forhis personal ben-
efit and advantage, for the pur-
pase of circumventing the land
ownership restrictions of Article
12 of the Commonwealth Con-
stitution,” Milne said.

When the property was ac-
quired from Milne, Hillblom coa-
wolled and determined actions of
all of the nominal members of
the board of directors and all-of
the nominal shareholders of San
Roque Beach Devt., she said.

The firm's directors and share-
holders allegedly served as
Hillblom's agent.

According to the complaint,
because the cost of preparing the
site, landscaping it and construc-
tion of the house is a substantial
sum, Hillblom should have in-
quired whether-or not the title 1o
the property was secure.

“Hillblom knew or reasonably
should have known, prior to de-
veloping the property and prior
to constructing his house on the
property, that the plaintiff could
assert a plausible legal claim..,”
the suit says.

The complaint says that
Hillblom will not be entitled to
restitution for improvements
made in the property should he
lose, because improvements
were made allegedly “with full
knowledge of the potential As-
ticle 12 claims of the plaintiff."

The construction of Hillblom's
house in the land was done “ with-
out color of utle and not in good
faith.” the suit savs.

Saipan, MP 96950
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‘Wabol sued

for breach
of contract

TRANSAMERICA Corp., which
was recently evicted from a piece
of land along Beach Road, has
filed a lawsuit against land owner
Concepcion S. Wabol for breach
of contract.

Transamericaclaimedithad the
right to continue occupying the
two adjoining lots bascd on 55
year lcases signed by the com-
pany and Wabol in August 1991,

In its complaint filed on April
1, the company asked the Supe-
riorCourttodeclare the new leases
as valid.

According to the suit , Wabol
accepted partial payment for the
new leases in the form of a two-
bedroom house worth $18,500
which was built in another Wabol
property in Chalan Kanoa.

Wabol, 37, signed a memoran-
dumofagreement withinthe same
month the leases were allegedly

agreed, which gave Transarherica
authority to build the two-bed-
room house as part of the lease
payment, the suit said.

However, Wabol allegedly re-
fused to accept the $96,990 re-
maining cash payment for the
land.

Transamerica placed the
amount in atrustaccount. It asked

the court to order Wabol to accept
the payment.

The company said Wabol com-
mitted breach of contract by ver-
bal and written threats, refusal to
accept the full payment for the
leases and by asking the Superior
Court to authorize her to possess
the property where Transamerica
operales a construction supplies
store. It is also the location. of
Transamerica’s offices,’ ware-
house and ho 1 facility for 40
workers.
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" Transamerica has occupied the
property for several years and has
made substantial improv(eimem to
roperty, the suit said.
meLEss glean);wo weeks ago, Wabol
took over possession of the ad-
joining properties after the Supe-
rior Court issued a writ of posses-
sion. . _
The writ of possession was 1S-
sued at least three months after
the US Supreme Court upheld
Article 12 of the Northern
Marianas Constitution which re-
stricts permanent ownership and
leases covering more than 55 years
only to persons or corporations of
Northern Marianas descent.
Philippine Goods, the first com-

pany which leased the Wabol
property in 1978 and which s not
a person of Northem Marjanas
descent, acquired a total lease term
of 50 years when the maximum
lease period at that time was 40
years.

Transamerica sub-leased the
property when it first occupied
the place about eight years ago.

The writ of possession issued
to Wabol ejected Transamerica
fromthe disputed site within hours

following the lower court order.
On Thursday moming, the Su-
preme Court ordered that
Transamerica be allowed to cons
tinue occupying the property
pendingdécision by the highcourt
of the company’s appeal.
Transamerica claimed that
Wabol’s breach of contract re-
sulted in the loss of revenues and
disruption of the company’s busi-
ness. It could completely destroy
the plaintiff’s business,
Transamerica said. (GLD)




League of Voters against Article 12?

Dear Editor:

Just a word of caution to the
indigenous Chamorros and Caro-
linians that the Lcague of Voters

is a first step toward the demise of
Article 12, This organization is
just a disguise for the purpose of
doing away with Article 12,

Thank you.
Sincerely,

/sfRaymond S. Camacho

Superior Court asked
to disqualify laW ﬁrm

THEODORE Mitchell, who rep-
resents landowners in some court
cases, has asked the Superior
Court to disqualify Carlsmith law
office from defending corpora-
tions and individuals in three so-
called Article 12 lawsuits.

Mitchell said that under this

arrangement one defendant’s in-
terest is placed over another
defendant’s inerest.

Carlsmith, on the other hand,
saida personhas the right 10 waive
conflicts in a case and several
defendants may agree to be repre-
sented by one law firm for a con-
solidated defense.

Mitchell and Marcia Schultz,
representing Carlsmith law firm,
presented their positions in courl
Wednesday.

Castro

Presiding Judge Alex Castro
said he wouldtake the issue under
advisement and would issue a
written decision, (NL)

nv
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itchell pursues nrticle 12 conspirucy

By DAN PHILLIPS
Daily News Staff =~

Revealing who is really behind
three taxpayer-initiated lawsnits
involving the interpretation of
Article 12 of the Commonwealth
Constitution has become an ob-
scgsion for Ted Mitchell.

Mitchell, who represents most
of the people who have filed law-
suily in an effort to regain valu-
able land that was involved in
questionable transactions, is
convinced that the three tax-
payer cases were filed as a liti-
gation tactic to sabotage his Ar-
ticle 12 cases.

'The three cases are aimed at
properties already targeted in

cases filed by Mitchell on behalf
of previous landowners.

One involves the Pacific 1s-
lands Club, while another in-
volves the Duty Free Shoppers
store in Garapan. The third in-
volves beachfront property in San
Roque.

Mitchell has even invented a
nickname for the cases, calling
them them clones because the le-
gal contentions made in all three
complaints match one another
almost word-for-word.

The lawyers representing the
taxpayers, however, contend that
the cases were filed in an effort
to get an important legal issue
addressed as soon as possible.

At issue is Section 6 of Article
12, which addresses property
transactions made by corpora-
tions.

The clone cases allege that
when corporations are found to
be found engaging in land deals
violating Article 12, Lhe proper-
ties involved are forfeited to the
commonwealth government, pur-
suant to Article 12, Section 6.

Mitchell, however, said the
government can only get the land
if the corporation was qualified to
own land when it bought some
real estate, then later became
disqualified due to changes in its
corporate structure.

The three cases were dis-

missed in March when the Mar-
ianas Public Land Corp. stepped
forward and said it would press
the issue in the previoualy exist-
ing Article 12 cases filed by
Mitchell.

MPLC has yet to do so, how-
ever, bringing on the possibility
that the clones will be revived.

Michael W. Dotts, the lawyer
representing Mariano Taitano in
the taxpayer case involving P1C,
said getting the issue interpret-
ed by the courts as soon as pos-
sible is the overriding concern.

That won’t happen for awhile,
however, as Mitchell and a num-
ber of other lawyers are locked i'.
a controversy over who is really

behind the tax[payer cases and
who should pay the escalating le-
gal bills involvéd in the cases.

Stili no Iink to Hiliblom

Mitchell has said he believes
Saipan millionaire businessman
and special judge Larry L. Hill-
blom is behind the cases.

Although the three cases have
been dismissed, the Superior
Court has given Mitchell the
chance to hunt for wha is behind
the cases.

He has yet to establish a link
to Hillblom, but some fascinat-
ing connections are ermerging.

p—

On Tuesday, Mitchell ap-
peared before Judge Miguel S.
Demapan to ask that lawyers
£ James E. Hollman and Bruce L.
LE Jorgensen be found in contempt
vi of court for allegedly evading
8 Mitchell’s efforts to question
® them in depositions.

&  Hollman and Jorgensen are
representing Lorenzo M.
é Ayuyu in the cases involving
:
o
&)

day, June 11, 1993

the Duty Free store and the
San Roque land.

After a heated argument,
Demapan ordered Hollman and
Jorgensen to cooperate or face
disciplinary actjon.

Mitchell said documents ob-
tained so far in the deposition
process have uncarthed a pay-
ment scheme that suggests “a
conspiracy involving at least,sev-
en lawyers.” v

- He said that the evidence
shows that Hollman, Jorgensen,
James Maher and Mitchell
Thompson from Guam, Dotts,
Bob O'Connor and David Banes
have all been collaborating on all
three clone cases since at least
December 1992, )
Mitchell said Jorgengen
claimed to be the mastgrmind
behind all three compldints and
that after Jorgensen wrote the
complaint for all three cases, all
seven lawyers then worked on
the cases. ’
Inferring some sort of cover-
up in paying for the work on the
cases, Mitchell said he has
traced a payment system that
goes from O'Connor to Maher

B

and Thompson, then to Jor-
gensen and Hollman.

Mitchell on witch hunt?

Dotts told the court that the
cases were his idea and that
Mitchell was on a witch hunt for
Hillblom, something that the
court shouldn’t condone.

It was O'Connor’s idea to file.
the cases as taxpayer-based, then
Taitano asked to be involved af-
ter being part of a discussion on
the issues, Dotts said.

When O’Connor’s office was
too busy to handle the Taitano
case, it hired Maher and Thomp-

son as lead counael, he said,’

adding that Maher and Thomp-
son then chose to hire Jorgensen

and Hollman to draft the com--

plaint.

Hollman said it only made
sense for the lawyers involved in
the three cases to cooperate,
since the cases:shared common
issues and procedural problems.

At the hearing, Hollman also
made several references to how
abusive Mitchell is in deposition
interviews. Mitchell countered
by saying that court rules pro-
vide for protection when such
abuses take place, while Dema-
pan urged all parties to remain
civil and profeasional.

Dotts said Mitchell also repre-
sents Marianas Public Land
Trust, which is supposed to rep-
resent the public’s interest.

However, Mitchell’s interest in
the Article 12 cases compromised
his ability to represent MPLT
and made the taxpayer-based
cases hecessary, Dotts said.

Hollman said he ia being driv-
en out of business by Mitchell’s
chase of Hillblom, while Dotts
said he beliaves Mitchell may be
on the hook for all of the legal
fees incurred in the quest for
Hillblom if no actual link is es-
tablished. |
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Report: Court wrong on Article 12

By DAN PHILLIPS

Daily News Staff

Current problems related to
the Interpretation of Article
12 of the Commonwealth Con-
stitution are all due to deci-
sions handed down by the
Commonwealth Supreme
Court, according to a report
completed by a Saipan Cham-
ber of Commerce subcommit-
tee. t <

Based on that argument,
the subcommittee is urging
the Legislature to step in to
resolve the problems brought
" on by lawsuits claiming viola:
tions of Article 12.

The report, compiled by the
land problems subcommittee
that is below the Chamber’s
economic development com-
mittee, states that the
Supreme Court’s decisions are
responsible for placing “in-
vestors at risk of losing mil-
lions of dollars in investments
made in good faith.”

The subcommittee also
clearly takes the position that
the Article 12 problems are
having far more impact on the
commonwealth’s economy
than are problems associated
with the management of pub-
lic land.

Explaining the landmark
Aldan-Pierce v. Mafnas deci-
ston, the subcommittee noted
that the court found that
“where an ‘outsider’ provides
the purchase money to a per-
son of Northern Marianas de-
scent to acquire land, and in
exchange receives a 55-year
lease, a ‘resulting trust’ arises
involuntarily in the outsider,
giving the outsider an ‘equi-
table fee interest’ of indeter-

minate duration.”

The report does not directly
say the Supreme Court is
wrong, but it does say that the
court “ignored the plain lan-
guage of the title documents,
ignored hundreds of years of
common law principles which
are applicable in the CNMI,
and ignored extensive consiti-
tutjona] and legislative histo-

In addition, the subcommit-
tee questions the integrity of
Supreme Court Associate Jus-
tice Ramon G. Villagomez, not-
ing that he participated in the
Aldan-Pierce decision despite
the fact that his mother-in-law
had filed an Article 12 lawsuit
aimed at the Hotel Nikko.

Subcommittee C,Ihairman
Tony Pellegrino signed the re-
port and noted input from sub-
committee members David
Nevitt, Bertha T. Camacho,
Rep. Francisco DLG Camacho,
Jim Dennis, Patrick Leon
Guerrero, Mike Schadeck,
Dennis Yoshimoto, Cindy Ca-
macho and Judy Daniel.

Although the report also ad-
dresses concerns about the
handling of public land by the
Marianas Public Land Corp.,
the subcommittee mostly fo-
cused on Article 12 problems,

Article 12 limits ownership
and long-term interests in
commonwealth real estate to
people of Northern Marianas
descent. People of non-North-
ern Marianas descent can only
lease land for up to 55 years.

Intcrestingly, the subcom-
mittee welcomed Nevitt's in-
put, but not input from any of
the lawyers representing par-
ties who are claiming Article

12 violations. Nevitt has been
actively involved in the de-
fense of the Article 12 claims.

Ted Mitchell, the leading
Article 12 claim lawyer, said
that if the Legislature acts on
the issues meant to be re-
solved in the courts, it would
be a fundamental violation of
the separation of powers doc-
trine.

The subcommittee noted
that the Article 12 cases in-
volving allegations of viola-
tions by corporations have yet
to be decided.

In addition, the subcommit-
tee's report says, “It is en-
couraging to see that the Leg-
islature has several bills pend-

" ing before it (about the Article

12 issues). Hopefully, they will
act swiftly on them and not
drag their heels, as they are
s0 notoriously known to do at
times.”

However, in a different part
of the report, the subcommit-
tee also says it “hopes to stim-
ulate an objective and realistic
dialogue of the problems.”

MPLC work called

‘commendable’

The subcommittee, in look-
ing at public land, said it be-
lieves MPLC “is doing a com-
mendable job,” particularly
with homestead programs, but
also pointed out many pending
problems associated with
MPLC's management of pub-
lic land.

“The problems that do exist
in the MPLC are minor com-
pared with the major benefits
it gives,” the report says, not-
ing resource restraints placed

upon MPLC.

Among the problems asso-
ciated with public land man-
agement are:

B nfrastructure not being
put into place at homestead
sites.

B Some people have unfair-
ly acquired lots to which they
were not entitled.

B Concerns that large-scale
leasing of public land to de-
velopers will greatly reduce
the number of lots available
for homesteading.

B Land exchanges not be-
ing handled fairly and swiftly
enough,

B Confusion and unneces-
sary hardships caused by not
having land properly surveyed
before leasing to private de-
velopers.

B The lack of an overall plan
for public land distribution.

The subcommittee also op-
poses the transfer of public
land adminstration from the
autonomous MPLC to the ex-
ecutive branch of government,
saying that such a transfer
would probably make the ex-
isting problems more complex
instead of solving them.

Not wishing to offer proposed
solutions to what are perceived
as being political problems, the
subcommittee said it “did not
find anything drastically wrong
with the system. It felt that the
problems are basically internal
and do not affect the island
economy as deeply as . .. the
problem with the definition of
Article 12.” ’




Carolinian leaders

demand hearing
on Article 12 b]]l

FIVE prominent members of the
Carolinian community trooped to

the Legislature Friday complam- _

ing about possible Senate ction
on an Article 12 bill, without the
benefit of a public hearing.

The scheduled special session,
wherein Senate Bill 8-124 was
calendared for second and final
reading, was canceled and reset
t0 a later date, but the group had
plentytosay about the manner the
indigenous population are being
left out from commenting on the
very louch issue.

“We went here because we are
upset to learn that SB 8-124 is
calendared for final action today.
We demand that public hearings
be held first before any bill at all
regarding Article 12 is acted on,”
said Lino Olopai, spokesman for
the group.

The group, composed of Olopai,
Lou Limes, Abel Olopai, Rafael

would compensate any developer
(who is a losing party in a Article
12 case), for any development he
made on the land that was being
sought back by the original indig-
enous landowner.

“Article 12 is such a sensitive
issue, so caution should be ex-
erted. In fact there is a need for
more public education on this is-
sue. What the bill is attempting to
do is circumvent the intent of the
land alienation provision,” Olopai
said.

Hereferred to the bill asthe end
of Article 12, if ever is sees enact-

- Rangamar and Rokoucho’ Bxlly.
asked the senators to defer action
on the bill until public opinion is
solicited.

Sen. David M. Cing responded
10 the group’s concern and issued
a call for more public input on the
matter, which he called a “far-
reaching issue that affects nearly
everyone in the Commonwealth,
one way or the other.”

In a letter to Senate President
Juan S. Demapan, Cing ques-
tioned why SB 8-124 was
calendared for second and final
reading without sufficient public
input. He said the bill was origi-
nally scheduled for a public hear-
ing before, but such hearings were
canceled.

SB8-124, authored by Sen. Paul

A. Manglona sought a ceiling in

the fees paid to lawyers in Article
12 cases and a provision that

ment into law,

“I you put a limit on fees, attor-
neys may be discouraged from
taking up Article 12 cases. We
believe Article 12 should be left
untouched as is because it is work-
ing. We are urging the defeat of
the bill and public hearings on
any bill at all about Article 12,”
Olopai said.

Under Article 12 of the Consti-
tution, acquisition or permanent
and long term interests in real
property within the Common-
wealth shall be restricted to per-
sons of Northern Marianas de-

Y
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scent only.

This means the most any for-
eigner can get here in terms of
real estate interest is a 55-year
maximum lease of land.(RHA)



Property ownership
legislation scheduled

By DAN PHILLIPS
Daily News Staff

SAIPAN — No session did not
mean no action yesterday for the
Senate, which scheduled a pub-
lic hearing to address legislation
involving Article 12 of the Com-
monwealth Constitution.

The hearing is set for June 29
at 10 a.m. It will be held in the
Senate chamber.

A frenzied lobbying effort
made by a group calling itself
“Carolinian leaderss” seemed to
put a movement to pass the bill
on hold, as the group demanded
a public hearing.

There has yet to be a public
hearing in the Senate or House,
where a similar bill was intro-
duced.

Only Senate Pres. Juan S.
Demapan and Sens. Paul A.
Manglona, Edward U. Maratita

and David M. Cing showed up
for the ccheduled session.

Senate Bill 8-124 addresses
many of the concerns created by
a number of lawsuits that claim
violations of Article 12.

Article 12 restricts ownership
and long-term interests in com-
monwealth real estate to persons
of Northern Marianas descent,

who are defined in Article 12, |

The bill would reverse the Com-
monwealth Supreme Court’s
landmark ruling in the Aldan-
Pierce v. Mafhas case.

In that case, the court found
that where a person of non-
Northern Marianas descent pro-
vided money to a person of
Northern Marianas descent for
the ﬁurchase of property, the
purchase violated Article 12 be-
cause a “resulting trust® was cre-
ated in favor of a person not qual-
ified to buy the land.

PACIFIC DAILY NEWS, Tuesday, June 22, 1993

$3-million land case settled

By DAN PHILLIPS
Daily News Staff

SAIPAN — Pacific Islands
Club is no lonfer threatened by
litigation involving Article 12 of
the Commonwealth Constitution,

thanks to a $3-million settle-

ment.

The settlement, agreed upon
Friday, was made public yester-
day. It came at a time when
Domingo and Lourdes Cruz
awaited a Superior Court deci-
sion on their claim that a San
Antonio property being leased by
PIC’s parent company was ac-
quired from the Cruzes in 1978,
The claim was through a trans-

.action that violated Article 12.

Ted Mitchell, the lawyer rep-
resenting the Cruzes, said the
entire $3 million will be paid by
First American Title, the com-
pany that provided title insur-
ance coverage for the disputed

property. ,
PIC, which will be getting a.

new 55-year lease, ended up pay-
ing nothing because First Amer-
ican insured the property and
was bound to pay the legal fees
incurred in defending the law-
suit, he said.

Jim Dennis, PIC’s general

6™~ his was the case where the Cruzes re-
ceived $300,000 in cash inside of a Ken-

tucky Fried Chicken bag.’

— TED MITCHELL
Salpan attomey

"1g 23fgi

manager, previously said the Ar-
ticle 12 case ented the resort
from proceeding with expansion
plans,

Mitchell said the $3 million
will be shared by the Cruzes and
South Seas Corp., one of many
companies that held title to the
disputed property since the ques-
tionable transaction took place.

He would not, however, dis-
close how the settlement money
will be divided or what arrange-
ments were made with regard to
legal fees. “It’s nobody’s busi-
ness,” he said.

The property in question was
leased by the Cruzes to South
Seas in 1974, but the lease was
terminated, and the land was

sold to Joaquin Villanueva in
1978. Mitchell said South Seas
bought the land, but took title in
Villanueva’s name.

After several more transac-
tions, the title ended up in the
name of Terra Firma, Inc., in
1984. In 1987, G.A. Pacific De-
velopment Corp. leased the land
from Terra Firma.

G.A. Pacific later changed its
name to Interpacific Resorts
(Saipan) Corp., which owns PIC.

“This was the case where the
Cruzes recelved $300,000 in cash
inside of a Kentucky Fried Chick-
en bag from Joaquin Villanueva
in June 1978, then later learned
that the money was provided by
some Japanese,” Mitchell said.
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Manglona proposes speedy
action on Article 12 problems

CURRENT problems with re-
gards to Article 12 should be ad-
dressed with dispatch to keep in-
vestor confidence inthe Northern
Marianas, Sen Paul A. Manglona
said yesterday.

Manglona made the statement
as he defended the merits of Sen-
ate Bill 8-124 which seeks to ease
current apprehension and confu-
sion on the land alienation provi-
sion of the Constitution.

“Recent interpretations of Ar-
ticle 12 have caused serious eco-
nomic problems in the CNMI.
Land prices have dropped by
about 50 percent in the last two
years. Investors are afraid to lease
land because they cannot be sure
if there will be an Article 12 prob-
lem with the land. I am sure ev-
eryone agrees we havetodo some-

thing to address these concerns,”
he said in an interview.

According to Manglona, inves-
tors who are already here and who
are involved in Article 12 law-
suits are concerned because they
could lose their land and get no
reimbursement for the money they
spent.

He said there is also a concern
that unscrupulous attorneys may
be taking advantage of persons
who bring Article 12 lawsuits by
charging them exorbitant fees.

“The problems do exist. As
elected representatives, it is our
jobto deal with them,” Manglona
said.

Article 12 of the Constitution
restricts land ownership to per-
sons of Northern Marianas de-
scent.

-_— e e

Foreigners, including develop-
ers and investors, may get amaxi-
mum of 55-year lease,

According to Manglona, SB 8-
124 could clear up the current
problems on the restriction.

He cited the following:

*First, it sets a cap on attomeys
fees to 20 percent of the value of
the land or $700 per hour, which-
ever i3 less, This is to let honest
lawyers their profit but prevent
them from taking advantage of
their clients.

*Second, it assures that a per-
son who loses land because of an
Article 12 decision will get back
the money he spent on the land.
Thus, if the buyer has built a hotel
or other building on the contested
land, he may get back his invest-
ment if the land is lost to the

original owner.

*Third, it clarifies how to deal
withthe “resulting trust” doctrine,
which, Manglona said, the Su-
preme Court used to cancel some
land transactions. According to
the Rota senator, this is the doc-
trine that says, “if you buy land
with somebody else’s money, the
land does not belong to you but to
the person who provided the
money.”

*“This bill will bring good faith
inallland transactionsin the Com-
monwealth, By passing SB8-124,
we’ll be sending the message to
developers that the CNMI is a
safe place to invest,” Sen. Ed-
ward U. Maratita said.

He said the bill will not only be
fair to developers, it will also pro-
tect the interest of even the land-

Paul A. Manglona
owners themselves.

“We’re seeing to it that every-
one, both the developer and the
landowner, is protected from the
probable circumvention of such a
restriction. We do not want the
developer and the landowner to
be taken advantage of,” said
Maratita. (RHA)




Article 12 generates hot debate

hearing boiled down to the legal

By DAN PHILLIPS
Dalfy News Staff

SAIPAN — Emotions and
complicated issues electrified a
Senate hearing yesterday, ad-
dressing legal issues surround-
ing Article 12 of the Common-
wealth Constitution.

A crowd that spilled out the
doors of the Senate chamber lis-
tened to and offered testimony
on a Senate bill that proposes
guidelines for judges interpret-
ing Article 12.

Article 12 restricts land own-
ership in the Commonwealth of
the Northern Mariana Islands to
people of Northern Marianas de-
scent. That restriction has been
in the news, as several lawsuits
have been filed claiming the ar-
ticle was breeched by prominent
developers.

Northern Marianas leaders

are rushing to do something to
stabilize the economic crisis cre-
ated by the uncertainty sur-
rounding litigation involving al-
leged Article 12 violations.’

Following the Senate’s public
hearing, Acting Gov. Benjamin
T. Manglona met with legislative
and business leadets to dlecues
the issue.

On Monday, Manglona eald it
doesn’t matter so much where
the solution comes from, but that
something must be done, soon,
to restore the shaken confidence
of investors who want to do busi-
ness in the Commonwealth,

Adding fuel to the fire is a state-
ment made by Hotel Nikko,
Saipan, last week — that the ho-
tel and Japan Airlines would
leave Saipan if the Nikko loses an
Article 12 lawsuit involving the
land upon which the hotel is built.

Testimony offered 4t the hear-

ing, however, suggested that a.

quick solution to the problem
may not be possible.

While some argued that the
problem should be left. to the

courts to decide, many support-

.ed the proposed legislation,
" which would set a stattité of hm-'j‘ :
. itations for Article 12 claimis, pro-

“vide for compensation to the " Mike Dotts, a lawyer involved

strict attorneys' fees mvolved in . in sorme of the :Article 12 cases,

losers in Article 12 cases and re-

such claims.

Serafin Dela Cruz, of Tinian,
had a different idea, however, sug-
gesting that a proposal should be
put together, then submitted to
the voters for their consideration.

Dela Cruz also said that he be-
lieves nothing short of repealing
Article 12 altogether will really
solve the problems.

Many of the arguments at the

practice of claimihg Article 12 vi-
olations in an effort to remedy
allegedly dishonest and decep-
tive land tranb_actidné."

Rdamon Mafnaé said that
there are other legal remedies

.:available for going after real es-
‘taté brokérs ifHMiestieceive
.landowners.

RSN

said anyone who beliéves he was

. taken advantage of by a land bro-

ker has several legal remedies,
including actions for fraud and
undue influence.

Ted Mitchell, who is prosecut-
ing most of the Article 12 law-
suits, said that there is no easy
way to resolve the legal mess.cre-
ated by illegal deals.

He also said that the only way

to handle the problems is in the ¢
courts.

Should the legislation be en-
acted; it is certain to be chal-
lenged in court and the existing
problems will only be prolonged &
for another 4-5 years, Mitchell %
said.

One Saipan resident, Jireena

Blas, suggested requiring the.

claims be subjected to review by
an impartial arbitrator before

‘they can be tdken to court.

Sen. Paul A. Manglona of Rota,
who sponsored thie Senate’s Ar-
ticle 12 bill and who chairs the
Senate Resources and Develop-
ment Committee, halted yester-
day’s hearing before its comple-
tion, promising to schedule an-
other public hearing at a location
capable of accommodating the
large number of witnesses.
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Senate panel opens
Article 12 hearing

THE SENATE Committee on
Resources, Development and Pro-
grams will conduct hearing today
on a bill which protects develop-
ers who lose lawsuits related to
Article 12 of the Constitution.

Senate Bill 8-124, authored by
Sen. Paul A. Manglona, will be
the topic of discussion during the
public hearing which is expected
to draw a big crowd.

SB 8-124 imposes a ceiling on
fees charged by lawyers on land-
owners seeking recovery of their
land.

The bill also provides restitu-
tion to losing developers.

SB 8-124 also requires Article
12 litiganus to file their claims
within six years.

Among the individuals, orga-
nizations, agencies and businesses
asked to testify were the atiorney
general, Marianas Public Land
Corporation, Saipan Chamber of
Commerce, Saipan Bankers As-
sociation, CNMI Contractors As-
sociation, Hotel Association of
the NMI, CNMI Bar Association,
mayors of Saipan, Rota and
Tinian, prominent businessman
Larry Hillblom and 16 lawyers
practicing in the CNMI, includ-
ing Ted Mitchell, David Nevitt,
Vicente Salasand Anthony Long.

Notably missing in the wil-
nesses list are individuals who
may have been affected by Ar-
ticle 12, and those whohave pend-

ing interests in any Article 12.

cases.
“We are not impressed with the
way the public hearing is being
held because the indigenous
people of the Commonwealth are
not represented by anyone called
in to testify before the Commit-
tee,” said Lino Olopai, a spokes-
man for a group of Carolinians.
According to Olopai, the wit-
nesses list consists of lawyers,
businessmen and organizations
that “are inclined into supporting
the measure being discussed.”
“We were expecting to See rep-
resentatives of indigenous groups
in the list. Its puzzies me why the

likesof Special Assistant for Caro-
linian Affairs Rokoucho F. Billy,
Resident Executive for Indig-
enous Affairs Victorino Cepeda
or Women's Affairs Special As-
sistant Malua Peter were miss-
ing.” he szid.

According to Olopai, it is un-
fair for the Committee 10 just in-
vitethose witnesses who are likely
10 support the measure, -

Olopai went to the Senate yes-
terday demanding that the Com-
miltee issue a subpoena 1o key
Article 12 protagonists whose in-
sights may be considered invalu-
able in the deliberations on the
controversial land restriction pro-
vision of the Constitution.

This was (0 ensure the atlen-
dance and participation of those
key figures intoday's discussior.

Among those he wanted sub-
poenaed were Hillblom, Mitchell
and Nevitt.

“These people are the expens
in Article 12. Byjust sending them
invitations, they may-opt not to
appear inthe hearing. By subpoe-
naing them, we can be assured of
theirinputinthe proceedings. This
is important since their absence
would defeat the purpose of the
hearing,” Olopai said.

Olopai, who spoke in behalf of
the Carolinian community, said
he totally disagrees with the in-
tent of the bill.

He said that limiting lawyer's
fees and setting up a statute of
fimitations would hamper the pre-
rogative of local landowners to
make their own choices with re-
gards to their interest on their
Jand.

The restitution provision in ef-
fect suggest that the land restric-
tion provision of the Constitution
may continuously be abused by
non-NMI persons or investors, he
said

“By protecting the developer,
we are promoting the abuse of
Article 12. ] believe Article 12
shouldremainasis todeter inves-
tors from circumventing our land
laws,"” Olopai said. (RHA)
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unconstitutional

_ SENATE BILL 8-124, whichlim-

its lawyer's feesin land cases and
provides compensation for losing
developers, is unconstitutional,
lawyer Theodore Mitchell said
yesterday.

“The billis unconstitutional and
opens up the possibility of further
litigation. When passed, we will
have no choice but to attack the
statute onconstitutional grounds,”
Mitchell said during apublic hear-
ing conducted by the Senate Com-
mitiee on Resources and Devel-
opment. -

He referred to the bill as an
attempt to defeat all pending and
all future Article 12 claims as
well as an attempt to usurp the
authority of the Judiciary. -

Miichell is counsel for com-
plainants in at least 13 Article 12
cases, notably Wabol v.
Villacrusis; Aldan-Pierce v.
Mafnas; Ferreira v. Borja; Dela
Cruz, Chong v. Hotel Nikko
Saipan; Miine v. Hillblom.

Ina writtentestimony, Mitchell
said the Legislature has no power
10 interpret the Constitution, this
being the functionof the Supreme
Court under the doctrine of sepa-

He said it is not up to the law-
making body torewrite Article 12
as it has been developed by the
Supreme Court in a recent ruling
which defended the intent of Ar-
ticle 12, which is to restrict land
ownership to persons of NMI de-
scent.

Lawyer Rexford Kosack, onthe
otherhand, said it within the au-
thority of the Legislature to alter
or clarify the common law doc-
trine of resulting trust by statute,

25

hence, there is no violation of

separation of powers.

“The bill does not affect,change
or modify Article 12. There is
nothing constitutionally required
in trust law, so there is nothing
unconstitutional in changing or
clarifying it,” he said.

He urged the bill's immediate
passage “before irreparable harm
is done to the reputation of the
Commonwealth.”

Those who opposed the bill said
there is réally no problem with
Article 12 unless people start un-
less people try to circumvent it.

“The measure appears to be an
attempt to save the hotel compa-
nies from the legal consequences

of their nllegal land transactions,

when it is obvious that it is not_
Article 12 which causes the ho-

tels any problems, it is the fact
that some of the hotel develop-
mentcompanies violatedit. If they
did not, they would have no prob-
lem whatsoever today,” Mitchell
said.

“What this bill is seeking to do
is to make a deal, a deal. I do not

ié__ ration of powers. T

understand why people who sold “This is a step in the right direc-
their property at fair marketprice  tion,” Ayuyu said. “Prevent

can in faimess and good con-
sciences now claim that the sale

should be canceled because they '
did not know where the money .

came from,” Rota resident
Lorenzo M. Ayuyu said.

He lauded the Senate for coming
up with a measure that would help
restore decency in Article 12.

greedy attorneys from charging
excessive fees - these same attor-
neys who, by their own greed,
have encouraged our peoyple to
forget about honesty, turn against
each other, and try to ignore what
they are trying to do to the
economy and our world-wide
reputation.” (RHA)



Spréad of Article 12 epidemic

Dear Editor:

All of a sudden there scems L0 be
an outbreak of Article 12 epidemic
and it is spreading very fastat such
an alarming rate. 1talso seems that
the major pant of Asticle 12 epi-

demic is not coming from within -
but from outside the CNMI. 1can-.

nothelpbutoffer some assistance in

confining Article 12 epidemic from

spreading.
1 would like 1o comment on two

'

Y/
797>

sibjects before 1 offer my assis-
tance. First Comments made by
Toshimi Yoshida (Marianas Vari-
ety 3/04/93) who is the president of
the Hote! Association of the North-

emMarianalslands (HANMI). Sec-
ond;: Senate Bill No. 8-124 and
House Bill No, 8-235.

1. a Mr, Yoshida mentions mil-
Lions of dollars CNMI lost when the

two (2) Hotel projects were can-
celed. He failed to mention how
much the two hotels would have
made given the 95 percent tax re-
bate that all the developers/inves-

tors (rarely local) now enjoy. Are
the two hotels he mentioned owned
or partly owned by local Chamoro/
Carolinians? How about the 15 ho-
telmembersofHANMI? Howmany
are owned by local Chamorro or
Carolinians? Not part owners, but
owners?

b. Mr. Yoshidamentionsthat last
year the nine largest hotels in Saipan
employed 2,350 people. Mr.
Yoshida failed tomentionhow many
of thosc employced by the nine larg-
est hotels in Saipan are Chamorroor
Carolinian, How much of the 95
percent tax rebale that these hotels
(dcvelopers and investors) get gocs
back (0 the Chamorros or 1o the
Carolinians? How many hotels,
golfcourses, garment faciorics, night
clubs, etc. would be enough to ac-
commodate local people, their visi-
tors, and their rate of (development)
growth? We need to develop but
not the kind or type of developers
that get rich ovemight at the ex-
pense of the local Chammorros and
the Carolinians. I strongly, believe
we should cancel more hotels. Per-
haps, including the 15 hotel mem-
bers of HANM].,

¢. Mr. Yoshida said that “We (1hc
15 LHTANMI mcmbers) must ask the
govennent to ke some action or
nootewillcomehere in the future.”
Do you rcaders really belicve that
1o one will come here and invest,
hetp us develop, because of Article
127 Thisis an insult to all of us who
votcd "yes” for our Covenant, espe-
cially insulting 10 those who negot-
ated for Article 12. To our present
govcrmor who chaired the first Con-
stitutional Convention and espe-
ciully tnsulting and dcgrading to the
US dclcgation who approved Ac-
ticle 12, This is nothing but a scam
to change the intention of Article
12, and to undermine our leaders. 1t
is the wortdwide economic reces-
sion that we are cxpericencing at this
ume. Not Article 12.

A M Vaekila mivmnactad e -

‘disagree with Senate Bill No. 8-124
and House Bill No. 8-235. It scems
that the motive behind both bills is
1o protect the intent of Article 12,
None of that shows in either bill:

1. a. Both bills do nothing but
give more protection to developers
than to the local land owners. But
giving themn that protection (both
bills) will only continue 10 encour-
age developers, as weil as locals, 10
disregard, disrespect, crilicize,
abuse, elc., the intent of Asticle 12.
This abusive epidemic of Article 12
must be stopped.

Bothbills are not addressing that.
We need some sort of development
and we arc looking, and we wel-
come the kinds or types of develop-
ers thal are sensitive to the local
people, toward their language, cul-
ture laws and equally important,
their environment, etc., and who
will include these as part of their
development. -

b. Bothbillsalsodiscourage other
law firms [rom accepting Article 12
litigation by sétting limits on their
salary. We are very fortunate that
Ted Miwchell'sand Jean Rayphand's
law fism eontinuc to stand and pro-
tect Article 12 issucs despite all
odds. Not to mention persona! at-
tacks on them. Both should be
cominended. | am also very suspi-
cious as 1o why other law firms are
very reluctant o accept Article 12
lawsuits. Perhaps our govemment,
through the Auomey General Of-
fice, should take a firn stand and
protect the intent of Article 12 is-
sues.

¢. The five board members sog-
gested i House Bill No, 8-235 that
will address the Article 12 issue are
just too cxpensive. Their salary as
suggested in the bill may be any-
where from $40,000 o $70,000.
Not only i3 it too expensive, bui it
will reduplicate what our judges are
now doing. It also seems that the
{IVC. boqn;l:ncmbcrsareilo( goingto

Let me offer the followiqg sug-
gestions to confine the Article 12
epidemic. .

1. Leave Article 12 as it is.

2. Make it a criminal offensc for
any person/persons to try tocircum-
vent Article 12.

3. Make it a law that all tand
transactions, legal or iflegal, be di-
verted back to the original land
owners after all losses, monctary or
otherwise, have been recovered.

4. The only timnc the land should
be turned over to the govermment is

when no heirs, family, relatives, eic.
can be found.

/s/Lino M. Olopai
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Article 12| and: Questions remain

hearing
set for
Thursday

By DAN PHILLIPS :
Daily News Staff )
been set by

thA new date has
e Senaste for a public hearing
to address legislation proposing
guidelines for the in tion
of Article 12 of the Common-
wealth Constitution.

After ending a June 29 public
hmnge:i;‘ﬁemme'themwd
was too large to fit inside the

.

" Senate chamber, the Senate’s| =

Eesomes and Development AR ST
ommittee yesterday announced "
At the next hearing will be on| . n
ety O
entaon Center on pltol Hill. IS k't‘ 23 ""“vi\»‘i :
coie:l.it{,: - J:-hManglona,',the B ' o e
e's alrman, is a i UL A LR T
parently ready to bring up new | All tiree cases have boen dis-
18sues at the hearing, including | Missed,but have been kept alive
\recent court actions involving |0 2lloW Mitchell to pursue his
sthe Marianas Public Land Trust .| theoty/that thie taxpayers named .
and its lawyer, Ted Mitchell. |, wereonlyusedbyother unnamed -
Mitchell, who represents sev- | parties inbringing the Jawsuits. .- -
eral individuals attempting to {:- He said thelawsuits were cre- -
regain land through lawsuits -§ated by a group of lawyers and
that allege violations of Article ¢ thatthe taxpayers, Mariano Tai-
12, is being charged by oppos- ¥ tano of Saipan and Lorenzo M.
ing lawyers with sacrificing the {.Ayuyu of Rota, agreed to let their
public’s interest in order to ad- 1 names be used.
vance his own cases. Manglona guestioned the on-
The controversies involve '| going activities in the three cases
three taxpayer-filed cases claim- 0 in a letter he wrote Tuesday to Fi-
ing that disputed land should' }{-nance Director Eloy S. Inos, who
f}?duamu”h"g""m‘mt.mt 0 is also the chairman of MPLT.
the Orlfggdlandowner, should ! e Jetter makes an “official
vioertg rule that an Artide 12 1 jemand” on MPLT to explain
 aien oceurred. The three cas- ¥ what has been going on in the
es involve the same land atissue V¥
mmmbﬁlgg ]awsultx. :: : Manglom-l said the matter was
hearings that thztrf-l ed In;court = hrouoht to his attention at the
becaurs there o 1o conflict. - June 29 public hearing.
Pohasetuere ko legal badinta, ¥ " At fhat hearing, be asked Inos,
A irentienittiat land jni: ¥ «piow can MPLI see fit to have
eifel b e 80 vj'f mauon TEOU Provige Densw oL a
L members wi

All three cases have been dis-
missed, but have been kept alive
to allow Mitchell to pursue his

that the taxpayers named

were only used by
- parties in bringing
He said

.nameshemed. .
Manglona
: it

other unnamed
t.helawmibswereu'e-d
- of lawyers an
-ated by a group yers 2o

the on-
in the three cases

in aletter he wrate Tuesday to -
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1d: Questions remain

‘MPLT finance any attempt to

with information rele- day,
vant to various topics likely to L. Jorggnsen, produced a copy.

" ¢™Yhis appears to be an attempt by the sen-
1 ator to improperly interfere with litigation

RN

pending before the Superior Court.’

— TED MITCHELL

n attomey
be discussed during the Senate
public hearing scheduled to com-
mence on July 15.”

Inos and Manglona were un-
available for comment on the let-
ter. Mitchell said he would talk to
Inos as soon as possible and that
“this appears to be an attempt by
the senator to improperly inter-
fere with litigation pending be-
fore the Superior Court.”

He also said that the first sign
of the existence of the letter came
at a court hearing on Wednes-
members with information rele- day, when another lawyer, Bruce
vant to various topics likely to L. Jorgensen, produced a copy.

Qouwa vt un vyeanes-

when another lawyer, Bruce

have post-dismissal monetary
and related sanctions imposed
upon Ayuyu, Taitano and their
attorneys, as a result of their
willingness to initiate legal pro-
ceedings to protect the very ...
public interests which MPLT
failed to protect?”

The senator also demanded an
accounting of MPLT’s legal
billings in time for the public
hearing, saying that the infor-
mation “might provide Senate



LETTERS TO THE EDITOR

Confused about Article 12

Dear Editor,

PLEASE publish the fol-
lowing testimony submitted on
June 29, to the Senate public
hearing regarding Article 12
remedial legislation.

My name is Herminia
Blanco Matsumoto Fusco. |
was born in Saipan, I am of
CNMI descent, and with the
exception of a  few years
during and after college, [
have spent my life here. Like
most people here my husband
and | are not real estate
wheeler-dealers. We simply
go to work everyday, pay our
bills, try to save a little and
work at building a secured
future for ourselves and a
daughter. 1 am not involved
in Article 12 litigation and
hopefully I never will be.
Nonetheless, since these Ar-
ticle 12 cases started I have
become very concerned about
my family’s future.

Lawyer Ted Mitchell said
recently on Saipan Cable TV
Forum that "all of the Article
2 cases are now out in the
open and there will not be
any more.” This is not true

and he knows it.

Any piece of or property
in the CNMI that has ever
been sold can be questioned
as to the source of the buy-
er's money. Any piece of
property that is acquired by
an indigenous person who has
a non-indigenous spouse can
also be questioned.

I have worked continuous-
ly for since I married my
husband 19 years ago, and at
times I have made more than
him. Do I have to maintain
a separate bank account for
my savings in case | ever
want to buy a piece of prop-
erty?

If I don’t, what is to stop
someone from saying | was
controlled by my husband (a
non-indigenous) or used his
money? Is a woman of
CNMI descent who is a
housewife less intelligent than
one who chooses 1o work
outside of her home? Is Mr.
Mitchell or our courts going
to administer 1Q tests and
conduct financial audits of all
local people to determine if
they are mentally and finan-
cially compztent to make wise

business decisions? We never
fail to remind the US govern-
ment what a responsible and
mature group of people we
are.

Part of being responsible
and mature is a willingness
to live with the decisions you
have made -- even the bad
ones.

I do not feel our court's
interpretation of Article I2 are
going 10 protect the majority
of our local people. On the
contrary, those lucky enough
to avoid Article 12 litigation
are going t» face a devas-
tated economy. Some say
that thie management of Nikko
Hotel is bluffing about pulling
out of Saipan if they lose
their hotel and Mr. Mitchell
calls it economic blackmail.

Do we expect that after
encouraging Nikko to build
their hotel we can ‘take it
away from them, not to give
them back the money they
spent oh the land and im-
provements, and they will
bow down and thank us and
ask if they can please con-
tinue ‘doing business here?
The Japanese certainly aren’t
that dumb. Are we?

A $100-million investment
may seem like a lot to us, but

it wouldn't buy one 747 air-

plane.  Japan Airlines can
walk away from Saipan
slightly poorer but quite a bit
wiser, and 1 wouldn’t blame
them at all if they did.

Saipan is not the only
island in the world with white
sandy beaches, although it
sometimes seems that think it
is. '

Sure, the twisted logic of
our courts and Mr. Mitchell
may create a handful of new
local millionnaires. But what
happens when the new Rolex-
es and Toyota 4-Runners
wear out?

The economy will be in
shambles, and those with the
job skills or financial resour-
ces will move to the US
mainland. Those that don't
can content themselves with
farming, fishing, and food
stamps or perhaps work in
the garments factories.

Mr. Mitchell would not
care. By then, our judges
would not care either. Any-
way, they will continue to
receive their $100,000 plus
yearly salaries.

I cannot understand how
anyone with even the slightest
amount of morals can fault

e
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this bill. Is it unreasonable
1o expect someone to at leas:
return the money and pay for
the improvements on land that
they happily sold but now
want back?

Is it unreasonable to ex-
pect a lawyer to be satisfied
with  their standard fees,
which are now in the range
of $I50 per hour.

I urge you 10 do what you
know is right. The inter-
pretations of Article 12 by our
courts and Mr. Mitchell are
wrong, immoral, self-serving
and embarrassing.

If there are loopholes in
Article 12 that need fixing,
then remedy the unreasonable
provisions. But do not penal-
ize the hundreds of people,
both local and outsiders, that
stand to be hurt simply to
satisfy the few who have sold
their "precious” land once
and who will sell it again as
soon as they get the chance.

Sincerely,
/siHerminia M. Fusco
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Carlsmlth stays on Arficle 12 cases

Castro denied Mitchell’s motion
forhis failuretoshowhowCarlsmith’s
tation would interfere with

the defendanis rights to a fair judicial

The Carlsmith law firm is repre-
senting six corporations and 37 indi»
vidualsinthreelawsuits. Realty Trust
Corporation owned by lawyers Jack

Layne and Roger Gridley have been
named as a defendant in the three
cases.
Mitchell argued that under the ar-
rangement, Carlsmith’s law firm is
representing multipleclientswhomay
have ially adverse interests.
Acooxding to Castro’s nling, no
conflict of interest will arise from the

arrangement between Carlsmith and ;

its clients since no prior attomey-

client relationships existed between :
theplamnﬂ’snamedmthelawsun

and the lawyers of the law firm.

Castro ruled that lawyers under- .

taking the representation are respon-
sible for resolving questions on con-
flict of interest.

‘The decision cited ane of the rules
ofpdmamlomduawhxdxhnms
an attorney’s standing to ask for the
disqualification of opposing counsel

Mitchell

mthebassd‘cmﬂnctmmm
Under the rule, disqualification
can be made only when the oppos-

ing lawyer demonstrates “personal

detriment or misconduct which
tamts lhe faimess of the proceed
ing.”

The ruling further stated tha
limitation not only minimizes
mumber of instances where the
qualification motions are use
harrass the ing party but
protects the rights of clientstoch
their counsel of choice, (TMF)

qualiﬁed in # 'pair of land
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ELEGISLA’IUREhthenu-
rity to resolve the current dis-
¢ on the Supreme Court’s in-
setation of the constitution's
d alienation clause.

\ccording to University of Cali-
nia law professor Edward
Ibach, Jr., it is important for
Legislature to find a remedy
he Article 12 crisis.

The Legislature should decide
at role it will play in coming
with the remedy 10 Article 12.
sclear that the court's decision
1sed uneccessary turmoil. The

Micronesia’s Leading Newspaper Since 1972

court has made a mistake. Any-
thing the Legislature can do to
simplify the court’s job is a useful
function,” Halbach said.

In his testimony during
yesterday’s public bearing con-
ducted by the Seante Commitiee
on Resources and Development
on Senate Bill

8-124, Halbach said the CNMI
Supreme Court misapplied the
doctrine of resulting trust when it
renderedits decisiononthe Aldan-
Pierce versus Mafnas lawsuit.

In the Aldan-Pierce versus

NYER Theodore Mitchell shows “secre! document” re:
ymaly in land transactions during public hearing at

1ler yesterday.

ing alle:
Convention

Friday s July'l 6, 1 9293

Mafnas case, the court said Ar-
ticle 12 was violated when a per-
sonof Northern Marianas descent
purchased land using the money
of a person who is not of CNMI
descent.

He said the doctrine could be
used as a last resort if the court
fails in determining the objec-
tives of the parties involved in the
litigation.

According 1o lawyer Theodore
Mitchell, itis the duty of the CNMI
Supreme Court 10 determine the
outcome of Article 12 cases.

Mitchell said the Manglona’s
proposed measure will take away
thereal intent of the CNMI's land
alienation provision - 10 protect
the land for the indigenous popu-
lation,

Lawyer Rex Kosack, however,
said Lhe proposed measure would

nademoyluucle 12's intent but,
will only change the CNMI ‘s trust
laws.

Manglona’s bill seeks 10 set the
parameters for the CNMI 's court’s

of the Aricle 12
provision. The bill seeks 1o re-
define the resulting trust doctrine
and proposes 1O st a cap on
attomey's fees as well as provide
compensation for losing devel-

s.

Several alternatives 1o the pro-
posed Article 12 measure were
also presented 10 the committee
$um; yesierday's pubhc hear-

4

Aside from correcling lhem.ls~
take brought about by the CNMI
court’s interpretation of the
Constitution's Article 12 provi-
sion through legislation, the Sen-
ate Commitiee was also urged 1o

- Saipari, MP 96950 **
Servmg CNMI 1or20 Yeéars w2l

S ptinln 19 cutete vuvisd e

his point.

arianas %rtcty‘

place the issue on the ballol
through a popular initiative.

Business leaders who testiflied
during the hearing said
Manglona’s proposed measurc
will help the CNMI |regain its
economic stability. Duty Free
Shoppers General Manager
Playford Ramsey said the bill will
remedy the current Article 12 ci-
sis.

Florence Kirby, who spoke on
behalf of the Carolinian commu-
nity, said the bill reiterates the
enforcement provision of the Ar-
ticle 12 provision and afeguards
the integrity of the CNMI as as a
goad investment site.

While the Saipan Chamber of
Commerce Issued a unificd posi
Lion 10 support Senate Bill 8-124,
Chamber President Roy Monoka
also asked the Committee 10 re-
examine the merits of the bill be
fore recommending for ils pas
sage.

Morioka said the Legislature
should carefully review its posi-
tion on the application of the re-
sulting trust doctrine. He said
changes on the law's application
would lead to continuing litiga-
tion.

Former lawmaker Serafin Dela
Cruz said a popular initiative will
be the ultimate remedy 10 the Ar-
ticle 12 issue. Dela Crhiz said le!
ting the voters decide gn the issus
will prevent the matgr from be
ing contested in court,

Others who testified during the
hearing blamed Lawyars. realtors
and unscrupulous businessimen
involved in previous Article 12
transactions as the culprits be
hind the rash of land: alienation
lawsuits pending in court.

Former Chief of Police Jose M
Castro said the lawyers who
cheated local landowners should
also be named as litigants in Ar-
ticle 12 cases.
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Report on Article 12bill finlshed

THE SENATE Committee on Re-
soumDevdopmmtmdegrams
has completed its report on Senate
Bill 8-124 which provides guide-
lines for Article 12 cases, Senator
Paul A. Manglona, the bill author,
said Wednesday.

“We have completed the task of
i ting allcomments we gath-
ered on the bill,” he said in an inter-
view. “The package is now being
circulated among our members for
final review prior to making our rec-

ommendations to the full Senate.”

The committée held two well-at-
tended public hearingson SB 8-124.
Manglona expressed optimistic it
would be endorsed by the six-mem-
ber committee.

“I have to be optimistic that this
bill will gothroughbecause I believe
in the merits of the bill” he said. “We
all know we have a problem with
Article 12 and it is the Legislature’s
duty o do something about such
concemns.”

" Sen,'Edward U, Maratita, chair-

manof thecommitiee, cited theneed
to provide solutions to uncertainties
caused article 12.

“It is because of this need that I
personally support the measure on
the committee level, based on the
pros and cons we have so far heard
on the issue. But of course anything
can happen on the Senate floor when
all nine members have to cast their
vote on the very important legisia-
tion,” Maratita said in a separate

1

interview. :

-SB-124 limits attorney’s fees on
Article 12 ¢ases and requires land
claimants to pay losing developers
forbuildingsandotherimprovements
in the property. The bill also places
ashorter period within which Article
12 claims may be filed.

.Article 12 allows only persons of

Northern Marianas descent to own -
Jand in the CNML.

Hotel Nikko Saipan and its parent
company, Japan Airlines Develop-

ment Cmp earfier said they wot
leave Saipanif they lose their Artii
12 cases in court.

The twocompaniesfear thatth
may lose their hotel tothe Camac
sisters, former owners of the 1z
where Nikko is located. The hc
;g worth $60 million to $100
ion,

NikkoandJAL have been lob!

ing for SB 8-124, parnticularly '

cause of the provision on rest
tion,
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EQRUM
What is your opinion about the bill that calls for a limit

an attorney can get out of a real property (land) case?

“THE LEGISLATURE... finds that there
| exists the possibility of exploitation by, or
| unjustenrichment of, attorneys whorepre-

sent parties in real %operty cases alleging
violation of Article XII of the CNMI Consti-
tution. The Legislature finds that areason-
able statute of limitations would go far
towards restoring confidence in the title of
lands and property in the CNMI1.”

Section 4917 paragraph (d) states that “A contingent fee ina
case involving real property never in any case exceed sither: (1.)
20% of the fair market value of the real property; or (2.) the
amount of time in hours spent by the attorney or personal
representative on the case multiplied by Seven Hundred Dollara
($700) her hour.

FRANK VILLANUEVA
Department deputy chief
*I think they ould put o
imit on altormey’s )ﬁ]
cerfoin maximum, s mg
at is very reason

STEPHEN SM”H
High School teacher
Seven hundred dollors an
hour or rwemyf/:ercenr ofa

oY
*enoug or g

is ten Jlmes tﬁlo high!
ese jokers
50, e,
5 200 nd!mwo :
on they are.
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'They can’t take away my home’
Victim of Article 12 lawsuit speaks out

WHEN KEN AND CONNIE Coward came to Saipan in 1983 from
Guam, they had one thingin mind, to be stable, have a peacefullife and

settle on the island.

Ken wasinvited by then Lt. Governor Pedro A. Tenorio to work here
and to head the maintenance department of the Department of Public
Works, Connie, who lived much of her life on Saipan, left Guam, went
back here with her husband and reside here permanently.

But, of course, to realize thia
dream, they have to build their
own house, and they need aland
{n which to place it upon.

While housed in one of the gov-
ernment quarters Ken happened
tomeet then Federal Judge Alfred
Lauretain 1988, whoofTered him
a parcel land. The piece of land
on Capitol Hill was part of an
ammunitions dump Xurlng the
war.

Ken said he was convinced to
buy the land when the original
owner, Jess Santos, who sold the
land Hedwig Hofschneider, re-
fused to take it back.
Hofschneider, a local guy, had &
warranty deed with Santos for
the land. He then leasedit to the
outgoing Judge Laureta for 56

When Santos refised to take
back the land, Ken thought there
wasagentleman’s agreement and
everything was okay. Sohe pre-
pared his$22,500 tobuy the 2,500
square meter lotand put theland
in Danny Villagomez's name,
another local person, because
Article 12 of the CNMI Constitu-
tionbars anyone otherthanthose
of NM1 descent 2o owr land.

*“So nobody owned the land ex-
cept local people,”Kensaid, while
explaining that the transfer of
land was done under legal terms.

After acquiring a 55-yearlease
from Villagomesz, Kan started to
clear the area to build his dream
house, which would be his gift to
hiz wife. He had to haul 400
dump truck loads of earth tolevel
the land and also had tobuild his
own water catchment since there
was no water service in the area
at the time. “This was a garbage
ammunition dump (and the back
side) is jungle. So I took a bull-

dozertolevel the area, Knnmd
who did most of the workbyhjm-
self.

Then lightning struck, leaving
an Article 12lawsuit filed agninst
him hjl wife, Judge Laureta,

{der and Vill z in
March 1689, The suit was filed
by Jose C. Mafnaa, (currently a
high-ranking official at the Cus-
toms Division), who is seeking
that the court voida the land sale
of Santos to Hofshneider, be-
cause, according tothe complaint,
the money Hofschneider used to
buy the land waas not his and was
Laureta's. The same thing hap-
pened when the land was trans-
ferred to Villagomez’s name, us-
ing Cowards’ money, which was
translated by Atty. Theodore
Mitchell as a violation of Article
12

Mafnas claims to have a deed
of sale on the same piece of land,
which was sold to him by the
Santos.

Despite the pending lawsuit,
Ken said he continued building
on the land. “T'm committed to
live here. I had no plans to go
anywhere.® Although the law-
suit affected him and his wife
mentally, he dismissed the
thought andcontinued with their
lives. "The case was like a big
cloud hanging over us, but I de-
cided that the cloud is not there,*
Ken said.

He also assured himself that:
*] have a 55 year lease with a
local (and) nothing in the conati-
tution prevents me from doing
that.”

Again, despite the lawsuit, he
invested all his money to build
his dream house. He also sold his
interests from a boat chartering
business, because he had tospend

cash. He said he could not geta
loan, since he cannot make the
land, whichis literally not his, aa
collateral.

Inbuilding hishoupe, Ken said
he had to ship 22 paliets of bricks
to conetruct the walls. He also
said he had to ship, from Austra-
lia, four 20-foot containers to as-
semble his steel kit house. Ken
said that with the help of four
Filipino workers, he was able to
erect the house, which cost him
about $55,000, now sitting atopa
leveled slope on the hill. It has
been thelr home for about three
years for him, his wife and two
children.

The Article 12 « they are
nowfamng, which js languishing
in the Superior Court, seems to
be sailing in rough waters after
the Supreme Court ’decmon on
the Aldan-Pierce v. Mafnas case

The July 1991 Supreme Court
opin!nn stated, among others,
that land sales using other
people’s money, who are not of
NMI descent, is void, a highly
criticized decision which has be-
come a very debatable subject
among legal experta.

Ken believes that there was
something fishy why they ended
up having to face the court. He
also thinks that those respon-
sible with the case are trying to
extort money from other people.
Ken is also msking how come
Santos can come up with two
deed of sales on the same piece of
land, one with Hofschneider, the
other with Mafnas. 1

Be that as it may, Ken is opti-
mustic that they won'’t Jose their
house. “Theycan't take away my
home," Kan said, “I have my dig-
nity and 1 did everything that the
Jaw said.”
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SENATE Bill 8-124, which al-
lows developers 1o recover in-
vestments after losing land
through Article 12 lawsuits, is
expected to be passed by the Sen-
ate soon.

Five senators have signed a
committec report in support of
the bill.

*“The committee reporthas been
signed by five of us. Based on
this, it appears sure it will pass the
Senate in our next session,” said
Sen. Paul A. Manglona, the bill’s
author.

The five senatores are: Edward
U. Maratita, Francisco M. Borja,
David M. Cing, Juan S. Torres
and Mangiona.

The committee report, which
has been forwarded 1o Senate
President Juan S. Demapan, is
expzcted to be presented to the
Senatc during its session some-
time this week.

SB 8-124 puts a cap on
attormey’s fees for Article 12
claims. Italso shortens the period
within which land claims may be
filed in count.

Anicle 12 of the Consmuuon
allows only persons of Northem
Marianas descent to own land in
the CNML.

According to Manglona, hisbill
will bring back faimess into Ar-
tcle 12, thereby helperase thenega-
uive reputation it has been creating
for the CNMI.

“Most of the privately owned
land in the CNMT has gone through
several transfers of title in the last

Senate Hkay to a
bill on Article 12 clmms

&/10/93

prove

20 years " he
said. “Since
just one trans-
ferisenoughto”
make title
questionable,
most of the
land tile in the
CNMLlis, from
an investor’s
point of view,
untrustworthy I
therebyhaving
aneffectonthe |, . =
economy.” %f“' koo

The com-

mittee said in its report that eco- Paul A. Manglona

nomic problems were not the only
reason why its members supported
the bill. ,

*There are also fundamental is-
sue of faimess and justice at

stake,” the committee said. “Itis

clear fromthetestimony and other
evidence that in at least some
cases, innocent persons who acted
ingood faith are now being threat-
ened with the loss of their homes
and their life savings because of
Article 12 suits. This is an intoler-
able situation.”

The members also noted that
Article 12 had an extremely divi-
sive effect on the island commu-
nity, where peighbors, friends, and
evenfamilies have been split*with
emotions running high on both
sides.”

Although the arguments for the
bill’s passage may be solid,
Manglona said he fears that the
measure might encounter rough

sailing al the House.

He said the bill might sit long at
the House committee level due 10
the sensitivity of the issue and
especially since most members of
the lower house were seeking re-
election.

“What has 10 be realized is that
the bill does not seek to make any
amendments on Arucle 12 or its
provisions,” Manglona said. “It
1s the fairness aspect that this bill
addresses. 1 hope that if the bill
goes down there (House), people
would call on their congressmen
10 voice their support.”

According to the Rota senator,
a good majority of NMI citizens
are in support of the bill, but are
opung not 1o voice out their sen-
uments.

He said those in favor of the
measure should start talking so
their representatives would not
get the wrong signal, (RHA)

!
I
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House passes bill
on Article 12 cases

THE HOUSE passed a bill
Wednesday to regulate feescharged
by lawyers on Article 12 cases.

House Bill 8-295, introduced
by Rep. Stanlcy T. Torres and co-
sponsored by 11 other House
members, was passed with amend-
ments,

The bill addresses problems
brought about by Article 12 of the
Constitution,

Article 12 prohibits persons not
of Northern Marianas descent
from owning land in the CNMI.

“Article 12 cascs have been
pending in the CNMI for more

than five years, causing uncer-
tainty that has affected the
economy. One substantial reason
for the lack of settlements in these
cases is the excessive and unrea-
sonable attomey’s fees based nol
on the amount of work and effort
in each case but on the value of
land,” Mafnas said. |,

The bill proh:bns the computa-

tion of lawyer’s fees based on a’

percentage rate applied against
the value of the land, and scts up
a $700 maximum allowable fcc
for all Article 12 cases.
Thebillallows contingency fecs

only if a case is won. No such fecs

~are to be required for losing liti-

gants.

The bill, although viewed by
the House as a good answer to
Article 12 problems, may not be
passed by the Senate because™t
has similar proposat.

Senate Bill 8-124, authored by
Sen.Paul A, Manglona, alsosccks
to limit attorney's fces. It also
provides restitution for losing dc-
vclopers.

The Scnate bill also provides a

shorter time limit for the filing of

Article 12 claims.
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According 10 Mmglona,hlsbﬂladdtus&s the fairness and
justice aspectof the land ownershiprestriction in the hope that the
negative reputation it has bmnght 10 the CNMI will be erased.

“A lot of people are thinking wé're domg this for Hotel Nikko,
PIC, DFS or other investors,” he said. “But what they do not
understand is that we are just trying to bring justice for those who |
acted in good faith with their Jand dealings but are now faced with
the possible loss of their homes and lifetime savings.”

Torres, who admitted he has some interest in a possible Article
12 lawsuit, said he had somcthmg logam if the Amcle 12 bill was
disapproved. -~ .

According to Tones, he had an earher land deal mvolvmg sale

ofaptopmytoapersonwhmnhesuspectedtobeacungmbehalf ‘

7/ /3/93

of a foreign investor.

He said supported the bill because it would put torest a lot of
confusion and grey areas in the controversial provision.

“If I were to follow my personal greed, I could stand to gain if
1 voted against the measure. But by approving this measure, we
are paving the way for a better future for our children. -




Senate approves

By DAN PHILLIPS
Daily News Siaf i
Ending weeks of speculation,
the Commonwealth Senate yes-
terday approved a bill proposing
guidelines for the judicial inter-
pretation of Article 12 of the
Commonwealth Constitution.
Court rulings in lawsuits al-
leging violations of Article 12,
w icﬁ prohibits people not of
Northern Marianas descent from
owning land in the common-
wealth, are widely considered as
a major factor in the common-
wealth’s economic slow-down.
With a couple of exhaustive

public hearings completed, the
Senate felt it was ready to act, in
order to get the controversial
measure over to the House for
consideration.

During yesterday’s session,
four of the six senators present
voted for the bill, while Saipan
Sen. Jesus R. Sablan opposed the
measure and Senate President
Juan S. Demapan abstained
from voting,

Rota Sen. Paul A. Manglona,
the bill's author, said it was im-

ortant to act on it because the
ouse is likely to take a long
time to consider the proposed leg-

islation, »

“I think the people in the
House will support it. It is just a
matter of how long it will take,”
Manglona said. “It is a sensitive
measure, but it basically ad-
dresses the fairness of land trans-
actions in the commonwealth.”

He said the bjll has been
amended to reflect many of the
consfrns brought up in public
hearings and in written testimo-
ny. '

The report prepared by the
Senate Committee on Resources,
Development and Programs,
which was completed on July 23,

said the commonwealth's “land
title system cannot now be con-
sidered reliable,” because docu-
ments filed with the Common-
wealth Recorder’s Office do not
show who provided the purchase
money for land.

It is the provider of the pur-
chase money that is an impor-
tant part of the Commonwealth
Supreme Court’s leading decision
involving Article 12, which held
that if a person of non-Northern
Marianas descent provided the
money for a person of Northern
Marianas descent to buy land,
with the provider of the money

Article 12 bill

getting a lease, then the trans-
action violated Article 12,

The committee also observed
in its report that lawsuits in-
volving Article 12 “have had an
extremely divisive effect on our
island community. Neighbors,
friends and even families have
been split. Emotions run high on
both sides.”

The committee disagreed with
the suggestion that the bill is un-
constitutional, saying that “it is
always in the power of the legis-
lature to enact laws relating to,

Q See BILL. Pane 4

Bill: Emot'E_h'ally"charged issue

NS éontinued frorﬁ"Page 1

empowering, enforcing, clarify-
ing and giving effect Lo a consti-
tutional provision, as long as
those laws do not actually con-
tradict that provision or the in-
tent behind it.”

The bill addresses four main
issues:

W Attorneys’ fees. With the com-
mittee hearing allegations that
lawyers are the only ones benefit-
ting from the Article 12-based cas-
es, it has piaced limits on the
amount of money a lawyer can
make in a case involving Article 12.

The bill would limit the con-
tingency fees that could be
charged in any case involving
real property. The limit would be
20 percent of the fair market val-

section is aimed at making sure
that anyone losing his or her land
in an Article 12 case is compen-

4 " sated for any improvements

)

Rota

Paul Manglona of

ue of the property, 20 percent of
the amount received by the client
for the property or $700 for every
hour the lawyer worked on the
case. The lawyer would get the
lessor of the three options.
B Equitable adjustment. This

made on the land. i

All people who must give up
land or an interest in land be-
cause of a ruling in an Article 12
case would be entitled to com-
pensation from the prevailing
party. Such compensation would
include the fair market value of
the property and any improve-
ments made on the land.

B Resulting trusts. This would
reverse the rationale adopted by
the Supreme Court in its Aldan-
Pierce v. Mafnas ruling.

Under this section, “Where a
transfer of an interest in proper-
ty is made to one person and the

purchase price is paid by anoth-’

er who is not qualified under the
Constitution or laws of the
Northern Mariana Islands to ac-
quire that interest, a resulting
trust does not arise in favor of
the person by whom the pur-
chase price is paid.”

This section does not hlock the
bringing of lega! actions involving
Article 12, 1t just addresses the
resulting trust doctrine.

W Statute of limitations. The
committee felt that a six-year
statute of limitations for the bring-
ing of alleged Article 12 violations
was reasonable, There would be a
six-month grace period before the
new limit took effect, meaning
that violations that happened
more than six years ago could be
the subject of lawsuits filed dur-
ing the grace period.
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Article 12 claims to continue

HE NINTH Circuit Court’s rul-
g thatthe CNMI Supreme Court
ted in using the resulting trust
xtrine in deciding a land dis-
ite does not end cases filed un-
r Article 12 of the CNMI Con-
itution, according to lawyer
heodore Mitchell.

In a press conference yester-
1y, Mitchell said the Ninth Cir-
1it Court “has no business tell-
g the Commonwealth Supreme
ourt how to construe Article
2.”

He said the federal court’s rul-
g was an intrusion upon the
ght of the Commonwealth to
em itself.

Miichell was commenting on

the decision issued by the Ninth
Circuit Court on Aug. 19 on the
appeal by Diana C. Ferreira fol-
lowing the CNMI Supreme Court’s
decision to retun the parcels of
land she bought to the original
owner, the Mafnas-Borja clan.

The Commonwealth Trial Court
voided the sale, concluding that
although Diana held title to the
properties, her partners, who are
not of Northern Marianas descent,
“deemned” themselves to be own-
ers of the land and exercised “con-
trol” over it.

The Supreme Court upheld the
lower court’s decision but uscd the
resulting trust doctrine as basis.

The Ninth Circuit Court said the

Supreme Court erred in applying
the resulting trust doctrine on the
case. According tothe federal court,
the Supreme Court used its power
tocreate a resulting trust in favor of
Ferreira’s parthers and then used
the existence of the resulting trust
as a basis for voiding the sale and
giving the 1and back to the Mafnas-
Borja clan. ,
During the press conference
Mitchell, who represents the
Mafnas-Borjagroup, saidthat when
the Supreme Courtreopensthecase
he would asked that the: agency-
trust analysis be used in deciding
the case and lcave the resulting
trust do¢trine behind. He noted that
he did not use the resulting trust

doctrine in pursuing the Mafnas-
Borja claim on the parcels of land
in San Roque which were sold to
Ferreira in 1980, 1982, 1983 and
1984,

Mitchell said it in his opinion
that resulting trust was a “self-de-
structing concoction” used by
former Trial Court Chief Judge
Robert Hefner in deciding an ear-
lier case against the original own-
ers of land and in favor of persons
not of Northern Marianas descent.

He also stressed that the Ninth
Circuit Counrt, in its decision, did
not say that the result (the Supreme
Courtruling) was wrong; only that
the reasoning was wrong.

The federal court also did not say

that the only way Article 12 could
be violatedis if awrong name is jn
a document.

Ferreira’s lawyers, according
to Mitchell, contended that if the
name of a person of Northem
Marianas descetyt is in a docu-
ment (land sale agreement) Ar-
ticle 12 is not violated.

The court should look be-
hind the names, Mitchell
said. He said it was his con-
tention that there was an
agency-trust arrangement
between Diana and her hus-
band Frank.

Frank used his wife’s name to
buy property and hold it for
Frank, the lawyer said. (NL)
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CNMI Supreme Court erred

‘HE NINTH Circuit Court of
\ppeals has ruled that the CNMI
'upreme Court erred in using the
ssulting trust doctrine in decid-
1g a land claim under Article 12
f the CNMI Constitution.

“The Commonwealth cannot
onstitutionally deprive a person
f & property interest through the
xpedient of an untenable judi-
ial interpretation of local. law
hat denies that a property interest
wer existed,” the Ninth Circuit
ourt said in an opinion dated
Aug. 19.

The federal court vacated the
ocal Supreme Court’s decision
ind remanded the case between
Jiana C. Ferreira against the
vafnas-Borja group for further
roceedings consistent with the

Ninth Circuit's opinion.

Diana and her husband Frank
and James and Barbara Grizzard
entered into a partnership on Oct.
21,1980 to buy and subdivide for
resale or lease a parcel of land in
San Roque. The agreement pro-
vided that the Grizzards would
lend $41,000 to the partnership
for the purchase of the property.
Frank was to contribute $9,000 to
cover surveying, subdividing, le-
gal and accounting costs. Diana
was 1o buy the property and lease
it to the partnership for 40 years.

The first $41,000 in partner-
ship income, plus interest, was to
go to the Grizzards to repay their
loan, Further profits were to be
divided equally among the part-
ners.

On Oct. 22, 1980 Diana pur-
chased the property from the
Mafnas family for $20,000. In
1982, 1983 and 1984 she bought

- two adjoining parcels from

Mafnas for about $80,000 fur-
nished by the Grizzards.

The Commonwealth Trial
Court voided the sale, concluding
that although Diana held title to
the properties, her partners ,who
are not of Northern Marianas de-
scent, “deemed” themselves to be
owners of the land and exercised
“control” over it.

On appeal, majority of the
CNMI Supreme Court concluded
that because the Grizzards sup-
plied the money, Diana held title
to the property as trustee for the
Grizzards under a “resulting

trust.”

Edward C. King, chief justice
of the Supreme Court of the Fed-
erated States of Micronesia who
sit in the CNMI court as special
judge, issued a dissenting opin-
ion. He said that although the part-
nership agreement violated Ar-
ticle 12 by giving persons not of
Northern Marianas descent im-
permissible interests on the prop-
erty, the court’s applicationof the
resulting trust doctrine was im-
proper and the sale from Mafnas
to Diana was valid.

“We agree with Judge King that
the CNMI Supreme Court’s ap-
plicationof the resulting trust theory
was untenable,” the Ninth Circuit
Court said.

It said the purpose of the result-

ing trust doctrine is to protect p
sons who are the rightful owners
land even though they do not ha
legal title. Even if Ferreira and
partners did intend to create a1
sulting trustin favor of partners 1
of CNMI descent their actic
would not have created a resulti
trust because the transaction wot
have anillegal purpose - avoidan
of the land alienation restrictions
Article-12, the court said.

According to the federal cou
the CNMI Supreme Court us
its power to create a resulti
trust in favor of Ferreira’s pa
ners and then use the existence
the resulting trust as a basis |
voiding the sale and giving 1
land back to the Mafnas-Bo
clan.
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