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Délegate Proposal No.

Date: July 10, 1995

It is proposed .that an. amendment of Articlé. XIT be

prepared that does the following:

1. Section 1 should be left in its presenz Zorm.

[Note: Section 1 was not amended in 1&8Z.°

2. The first sentence of Section 2 should =< amended to

confirm that anv attempt to acquire real properz. .~ violation

of Article will Dbe subject to the void =z _-::7:- sanction

imposed by Section 6, such as: (1) purchases _=z.-: z Derson ol
Northern Mariznas descent as an agent b oot (2)
purchases using a corporation of Northern Mazizr:zs descent as
an agent or “front," or (3) purchases using any -:I22I indirect

means to acguirz a prohibited interest in ZoorI7o

[Note: This was the intent of the oricinz_. trimars
of Articlz XII, and, of thes 1985 Corw=nt.:- Sut
the lawvers defending against Article II r:z:2= 1In




_.the courts durlng the past 10 years ‘have’ argued
‘that Artlcle XII does permlt the courts to ‘Took
behind the Chamorro name on a deed, or the

* Chamorro names ‘on the articles of incorporation.:

‘These. lawyers have argued that an illegal
‘buyer cah hidé behind the name of a person of
Northern Marianas descent and the courts are
powerless to determine the identity of the true
buyer and declare the transaction void &b Znitio
if the transaction is illegal. They argued (and_
they are still arguing in pending Articie XII
cases) that if the name of the grantor in 2 deed
is, for example, "Jose X. Sablan," then the court

is powerless to look behind the face of the deed

no matter how much proof the original laniowner
has to offer that "Jose X. Sablan” was =n-thing
more than an agent who bought the land oz “John
P. Smith," who put up all the money a2nz it 'JJose
X. Sablan” to take the title in his nam2 2z n2ld

it for "John P. Smith.™

The Supreme Court decisions in i:cgan-r-=z=rce
v. Mafnas and Ferreira v. Borja held tha: such

transactions are illegal, but those cdecisicrns were-

reversed by the Ninth Circuit. As a r=scl:z =27 the
present time, the Superior Ut miE no
controlling precedent to follow in c=C:3imz 2.. of
the pending Article XTI cases. Thsrs:ioz: nis
Convention should make it perfectly cl=ar --3i7 The

_2_




law is. in this regard.

(CONVENT.

In other words, this Convention should make

it clear- that the decisions of the- Supreme Court

in Aldan-Plierce v. Mafnas and in Ferreilra v. 3orja
were basically a’'correct interpretation of Article

XII, as it was conceived by the original framefs.]

The new text and the constitutional history
should make it clear that the term "acquisicion"
includes any kind of "transaction," using anv kKind--
of documents, a series of related documents, a
transaction wusing a combination of ora. and

written agreements, c¢r any attempted acguisition

by means of any kind of transaction.

The constitutional history should ds=z-ribe

the various means which have been used in Il1.egal

h
transactions over thes past 18 years.

The =2mdhasis shculd not be on Ioomzl_tiss,
but rather 2n the ezl intent and purcoss I the

parties behind the documents and their coniuct.
The tenor of the documents used in the transzction
must not be conclusive. The court must be I-z2 to
hear any and al! evidzance as to the szl czzrties

involved anZ thz =ru2 nazure of the Zrzaz

n[]
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as used in_89ction,6 of Article XII should be

interpreted to include only the final document in

the transaction, such as a deed which uses the
By

this means, they can conceal the true nature of

1

name of the Chamorro front as the '"grantee.®

the "transaction" from the court. 3Special Judge
Edward C. King in his dissent in the Ferreira v.
Borja case agreed with this narrow interpretation.

{Justices Dela Cruz and Borja out-voted Xing.)

The Ninth Circuit agreed with Judge King and

reversed our Supreme Court.

Any ineligible buyer who has gone to the
trouble of trying to circumvent the restrictions,
will have done his or her best to conceal the true
nature of the transaction. The more money

involved, the greater will have been the eiiIozt at

deception.

The Article XII plaintiff who is challsnZing
such & transaction must be free to obzain z2_._. The
evidence which relates to the true nature °-I The

transaction during the discovery phase of ths case

and then must be free to present it in courz.:!

3. The third sentence of Section 2 shou_.d < zm=nded
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ensure that the 9ligibili§y<ﬁgf ulendipg: agencies to buY.
Commbnweélth ﬁeal property at a mortgage foreclosure sale énd
to hold ﬂitlé to it is né greater than is reasqnap;y necésgary
for the benefit of potential borrowers of Northern Marianas

descent.

[Note: Upon default, the mortgagee has the
power under the Commonwealth mortgage statute to
force a foreclosure sale at which the interest of_
the mortgagor which was mortgaged (whether
leasehold or title) is then put up for public sale

to the highest bidder.

Most banks in the Commonwealth will not iend
money to local borrowers unless the borrowsr puts
up security in the form of time certiiicztes of

deposit in the full amount of the loan.

Very few banks which have been wililinz - _=2nd
money on the security of real estate mcorTzzzss. In
recent years, however, there have [peen Iulis a -

number of mortgage foreclosure sale notices In the

local newspapers by a local bank. A bank wnicZh 1S :
well-capitalized and which loans mons T 13Ky
(or despsarate) borrowers on the s=Z.ri7v &
mortgage of Commonwealth land, cculZ zcz_.7s a
large amount of Commonwealth land and —~z.2 .2 IOr
at 1least 10 vyears. Then, when the r=za. =:373C
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market improves, sell it and make a huge profit.]

4. The first sentence of Section 3 should be re-written

SO as to confirm that the acquisition of any and all ownership

interests jis prohibited.

[Note{ It is clear that the original Iramers
intended Article XII to be interpreted and zcplied
by the Commonwealth courts in accordance w-.12 the
"common law" existing at the time, that :s. im
1575. The American common law of real prope-cyv has
been developing over a period of about 220 vears.
There are many different categoris=s of

“ownership."”

Given the relatively precise meaning oI <22 Zerm
"freehold interest" as defined by =the Ai-zrlcan
common law of real property and giwvsn i< -_ear
explanation of the meaning of the tszm "I-s:n0ld
inTeraestsz” 1n the Analysis of the
16%, there should have been nco rccom To IsCfzte
wnether acquisition of an "equitebis Zes :z.zCle

violates Article XIT.

But the lawyers representing AlZzn-I-:zI>2 1n
A.Can-Plsrce v. Mafnas, and Ferrsirz .n Friv=slra
Sor:z argued that an "equitabls == :_-"cle"
interest was not prohibited ov ifrtilrl: HLII,
despite the fact that it is a "freenz i -1:vzst”

_..6__‘
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under American common law.

The Analysis makes it perfectly clear that a
prohibited "freehold interest" “includes all types -
of sharing arrangements for ownership——ownership
jointly vested in two or more persons, ownership
vested in twOo Or more persons as tenants in
common, and ownership in tow oOr more persons

vested in succession." Analysis, p. 169.

In the decision of Manglona v. Xainz:z, the
Commonwealth Supreme Court did not hold just such
a conveyance void ab initio. In that case, the
deed ran in favor of two Chamorros, one oI whom

was of Northern Marianas descent and one oI whom

was not. Instead of invalidating ths =2ntire
"transaction" the Court "reformed" <t-he d=2d by
making the grantor and the one eligitlie crantee

"tenants in common" of the propertv.

This provisicn and the constituticnzl -.370rVv
shou:d make it clear thetr any and z.. I::-3 oZ
ownership which exist wunder prese~t _:< are .

prohibited. ]

-3 zmended to

S. The first sentence of Section 3 shco.:Z

set a limitc of IZorty vyears on recasehold int=a:

[Note: The permissible leasenclz Tz~ was
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increased from 40,yedrs to 55 years by the Second .
Coﬁvéntioﬁ.;Tﬁé'CoQéhaﬁt;4S 805,-prdﬁibits‘4105g? o
term interests" without specifying & number of
years. A 99-year lease is generally regarded as

the equivalent of complete ownership. Therefore,

55 years is "long" while 40 years is “short.”

Forty years will strike a better balance between
allowing a long enough period to attract investors
and at the same time ensuring that the land will
come back into the hands of the original owners or_
their children for their own benefit and use. By
that time, our economy should have progressed to
the point where our own people can develor their

land without the need of outside capital.

The constitutional history should alsc =zke it
clear that the landowner is not requirec t: _ease

the property for the full 40-year perioc. T“-s Term

of the actual lease should be cnros=e to

accommodate the "highest and best uss I <the

property =-d to permit a reasonable rztur~ - the
amount invested to develop the property . 1ts -~

"highest and best use."]

6. The first sentence of Section 3 shcull -2 zmended to
confirm that ths originel intent of the Zrz-=-: I the 1975
constitution was to prohibit any and all lsass -<oms which,
given the preval.ing economic conditions and tnz ~::ure of the

_87



_ entire transaction, would give the tenant the power to extend .
his control and possessioh of the land béydnd the nominal term

of the lease.

[Note: Many .of the leases which have been signed
in the last 20 years cont&in provisions which have
a high probability of prevehting the landowner
from ever recovering possession of the land
Examples: (1) A provision which reguires the
landowner to purchase a multi-million dollar
improvement before he can recover the land; or (2)
a provision which automatically gives the tenant

title to the land if and when Article XII is

repealed (or held to be unconstitutional’.

There is no reason why the terms oI _z:is2s to
persons who are not of Northern Marienas Zsscent
can be plain and simple and still give <r: I=z=nant
a fully secure lease.]
7. The "condominium" provisions in Sect.:- > should Dbe
deleted entirely.
[Note: These condominium provisions wzz: :dded
by the 1985 amendments. They are inconsisZ2-7 with
the meaning of "freehold interests" e.:sz--272 1In

Section 3. (And they are written in lencuzz:< ~hich

9]
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creates technical problems.)

The concépt of " "fee simple" or complete and’
total ownership of land includes the land on the

surface and "the sky above, all the wav to heaven

and the earth below, down to hell." Under sSection .

3 as presently written, however, a buver who
cannot purchase the land itself, can purchase the
column of space extending above the land or at
least that column of space occupied ©o=v the
building), from a point about 8 to 10 fest i the

air, all the way to heaven.

What, then, will happen at the end of The .ease

term? The landowner's children will reczwvsz the

land and the first story of the buiici~: The
tenant (or the tenant's buyers of cocnZsominium
units) will retain absolute ownership oI s :=Ddace

above the first story of the buildinc.

Such an arrangement is illogical and un r-zfle.
Can the lendowners evict the condomin-.o~ [ .72rs?
It 1s far petter to let the lancewnsr C<£7aln
ownership over the land and everythinz =2 to
heaven and down to the center of the earz:.

These prcvisions appear to be in wiclzz_ - ~I §
805 of the Covenant and are thersicc= - :.1d.
Therefore, zny convevances which purpcris: o Iive
a deveioper «wnho was not of Northeron zo.xnas

O



descent ownership of space "“above the first floor™"

would be invalid.]

8. Section 5, relating to corporations, should be amended
to provide that a corporation shall be considered to be a
person of Northern Marianas descent so long as it is
incorporated in the Commonwealth, has its principal place of
business in the Commonwealth, has directors at least 80% of
whom are persons of Northern Marianas descent and at least 80%

of the voting shares of the corporation are owned by one or

more persons of Northern Marianas descent.

[Note: It is clear that the original intent of

the 1975 Convention was to permit corporations to

own land so that landowners coulc use the
corporation as a means to particioete . the
economic development of the Commonwsza_t
Landowners could join with inter—zzlzonal
investors, contribute land to the erzercr_.s¢ and
then obtain (and maintain) majority owner:zn.r and -

control of the company. The money cou.d be
contributed by the other investors or b»ocrowed -

from a lencer.

The 198 Ceonvention found that thersz -z2: Deen
widespread violation of Article XII usi~nz zummy”
corporaticens. The real buyers of the _z7:Z the

TOONVENT.105]



Convention Journal mentioned Jack Layne, -Roger

Gridley and otﬁers as examplés) would find one or
more Chamorro friends 'to cooperate with them.
Then, they would list those persons as
"shareholders" and "di;ectors" of the company when
in fact they never paid anything for their stock,
they took instructions from the true owners of the
land (and the company), they were never paid for

their services, etc.

wWhen Jack Layne, for example, bought the land,_
he would "park'" the title to the property in the’
name of the "dummy" corporation until a buvar was
found and then the title was transferred :c the
name of a new dummy corporation which was owned

and controlled by the new buyer.

In the Article XII litigation iInvolving
corporations, the lawyers for the buyers /znZ the
corporations) argue that the courts cann::i 00K
behind the "face" of the corporaticn 1. see
whether the Chamorro directors and sctcrxnI_Zers

are genuine.

Public Law 8-32 purports to prohibit ths zourt:-

from "piercing the corporate veil" and det=v-:2ing
the identity o0f the real owners and dirz:::-7s of
the compary,, despite the fact that the :-7:° 1 of
the originzl framers must have been T2 Zr:-:Dit
any misuse of the corporate form of orZ:z-_zztion

9



to circumvent Article XII.

There is '‘a long history of corporations being

. misused by organized crime, drug cartels, stock
swindlers, tax cheats and others for many vears.

It is reasonable to think that the intent of the

original framers of Article XII was to prohibit

the misuse of Commonwealth corporations to

circumvent Article XII, by whatever means.

This should be confirmed and language acdcied in;
the text of Section 5 and in the constizutional
history which makes it clear that the couris can
and must make a thorough examination c¢:Z the
internal affairs of any corporaticn which ciaims
to be eligible to own land under Secz:icn 5,

whenever a landowner files an Article XII -.zim.

9. The second, third and fourth senzences - faction S
relating to voting trusts and the giving of snz-=nolder and
director's proxies should be retained in 2 modiZ::2 Zorm.

[Note: The intent of the language in thess hree

sentences 1is clear: to prevent manipulezi:~ and
misuse of Commonwealth corporations tc ci-r.-vent
the restrictlons of Article XII. Buz, tne .z I:age
is technicelly incorrect or inelegant an:z :->uld

!
-
O

be improvec. That and the consti:tu

SCIWVENT.II3 _137_
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should confirm and make it clear that manipulation
and 'miSUSe'lof a»~Commonwea1th‘ corpbratioﬁ to’
circumvent Arﬁicle XIT will result in voiding the
transaction by -means of which the corporation

purchase the land.]

10. The first sentence of Section 6, provi@ing the "void
ab inifio" sanction should be retainéd, asAit is presently
written, but the term "transaction" should be defined to
include any and all actions of the buver, his agents,
attorneys, or others acting in concert with him, which relate

to the acquisition of a prohibited interest in Commonwealth

real property.

[Note: This was the original intent ¢I the

framers of the 1975 constitution, but 2= noted

above in connection with Section 2, the tzriles to
the Article XII litigation have fought 2v2T the
meaning oi the term 'transaction.” I ~z3 not
given a specific definition in tos =975 -

Constitution. The landowners in the Arcicie XII

litigation have argqued that the term should.

include not just deeds, or leases or the _1xs. but
all of the activities (whether documenzsz - not)
T=_x2T= to

and writtern agreements which reasonabl~

the ultimeate passage of title from the _znI’wner

Lo the buver.

{CONVEST. 106)
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The lawyers defendlng against the Artlcle XII
cases have argued that the court should not look
beyond the’ face of the deed, or the corporate
documents, all of which, of course, make the
"transaction" appear to be in conformity with

Article XII.

Because the two decisions of our Supreme Court
construing Article XII have been stricken down by
the Ninth Circuit, this Convention should make it
clear that the basic result of the Alczz-Piercg_

and Ferreira v. Borja decisions was correct.

This Convention should confirm that the original
intent and the intent of this Convention is to

have the courts apply the "void ab initic sanction

to the entire "transaction" in which the parties
bought land in violation of Article XII, i~nzluding
any written or oral agreements for buvinc == iand
or for holding title to the land.

In the Article XIT litigation, the lzw.:vs Ior
the defendants have used the following zzzuzment: -~

Our clients did not violate Article XII, o-=cause

they are not persons of Northern Marianas Zsscent -

and therefore they cannot own land ancd T-=r=Iore
it is impossible for them to have violatsz vzicle
XII. The ccnstitutional history should r-zZ_tc¢ T7is
specicus argqument. It should be made -.:z:v zZhnat
the ccurts must first examine the "transz-:z_ -7 TO

CCONVENT. 106]
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determine the legal consequences the actions of
‘the parties (inélﬁdiﬁg.the'dbéuméntsnﬁséd[ under
existing law, without regard to Article XII. Then,
if the court finds that an "acquisition” of a
"freehold interest" did take place, it applies the

void ab iInitio sanction to invalidate the entire

"transaction" as if it never happened. ]

11. A new provision should be added to Article XII to
confirm and amplify the original intent of the frzmers that by
adopting the sever sanction of "void ab initio” they intended
that: (1) no landowner's Article XII claim cannot ~e defeated
in court by an affirmative defense; and (2) the Zelendant in
an Article XII case can assert a counterclaim Ior csstitution

only under certain circumstances.

[Note: The text of the original Articis X1. did
not deal explicitly with the questicn I what
consequencss should follow from <tns .- zion
imposed by Section 6, either durinc ths -o.r:2 of
litigation or after a determination =2zt the -

"transaction" is void.

The Anelvsis indicated that in <the czs= -f a
sale, a ccurt could require the lanzownsr 1. “sDay
any money which the putative buver had -:. 2~ nhim
or her. Nothing was said about disgosizi:z~ I any

TIONVENT. 108! _16_
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improvements which the. buyer may have placed on
the property between the time the sale was
consummated and the time the court declared the

sale void.

It is reasonable to infer, however, that when
the framers édopted the severe sanction of "void
ab initio" they meant to accomplish orie principal
objective: the original landowner should recover
full and complete ownership of the property,
without limitation. The Analysis made it clear
that any transaction which wviolated Article XIIf
had no effect on the title to the property: title
remained in the original landowner, despite the
existence of the illegal deed. This indicates that
an Article XII claim cannot be defeatec Dby an
affirmative defense, such as "illegality," "unjust

enrichment," or "fraud."

The lawyers representing defencants .. the
Article XII litigation have routinelv asszzrtad a
dozen or more “"atfirmative celgnses (an
"affirmative defense" is a ceienss wnich

completely defeats the claim; it takes oniv one)

in an effort to defeat the Article XII clzixm. No.

court has yet decided whether a defendant wixo has

violated Article XII can still win by 2ss=77:173 an

affirmative defense. The lawyers zarzus for

example, that because a transaction wnhlizn ~.Ilates

Article XII is "illegcel,"” it never hzposn<Z  and,
17—

T CONUEINT.106)



therefore, the p;aintiff has no Article XII claim,

' because ﬁhe‘transactién:never happened.

Public Law 8-32 requires a successful Article
XITI plaintiff to buy the land back at fair market

value and to buy any improvements which the buyer

put on the property, at cost or fair market value.

" This provision, 'standing alone, eviscerates’

Article XII.

As for counterclaims, in the case of an_
attempted purchase or lease of the p:cpertyj;
Article XII should provide that the landowner
should be required to make restitution o©f the
purchase price. The buyer should not, however, be
permitted to use his restitution award as & means
of retaining possession of the land or otherwise

encumbering it to the detriment of the laniowner.

If a buyer or tenant has made imprIcversnis on
the propertvy, he or she (or it, in tTh=s czs= C°I a
corporation) should be allowed e TERS a
counterclaim for the fair market va_ue, -z <The

cost of the improvements, whichever is thes lesser

of the two. As a condition to obtainizng the

restitution award, however, the counterc_zimant
must be recuired to prove that: (1) nh=2 -~zI z2od
reason to Dbelieve that his acguisizion I The
property did not violate Article XII, znd I zhat
when he made the improvements, heée had Zarz 723gfon

~1530-
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to believe that,theitransaction did not violate

Article XII.

The restitution. counterclaimant should Dbe
required to prove his claim by ‘"clear and

convincing" evidence.

If an Article XII defendant makes a claim for
restitution, either for the purchase price or for

the value of improvements, then the Article XII

plaintiff must be allowed to make a ccunter .

counterclaim for the fair rental value oif the
property, for the entire period between the time
of the conveyance (i.e., the deed or lezase) and
the date of the judgment in the Article XI. case
(i.e., the judgment declaring the transaction void

ab initio).]

-1531-

12. The second sentence of Section %, c2lating to
issuance of regulations by the Registrar oI Ccrrorations and
the enactment of "enforcement laws and CIlIsl.US3 by the

legislature should be deleted entirely.

TICNVENT

[Note: These provisions were added in 1::% in
order to put a stop the uss >z somoy”
corporations to circumvent Article XI.. T-¢ v2re

ill-advised and they did not work.



repeals Public

From the begigning,min,197§,:Art;cie XII was
iﬁtended~to be "self—exééuting" or in other wofds;
the courts have thé power to entertain cases to
enforce Article XII and to interpret the language
of Article XII and to enforce it on a case-by-case
basis. There is not need for any action by the
legislature of the Registrar of Corporations
(which is actually part of the Office of the

Attorney General).

The Registrar of Corporations is not a suitable_
governmental official to interpret the Arzicle XII

provisions relating to corporations.

The Eighth Legislature used the "eniorcement
laws and procedures" clause to justify the Dassage
of Public Law 8-32. Public Law 8-32 <cces not
"enforce" Article XII, it eradicates Article XII.]

12. A new provision should be added to Ar

and has been self-executing from the beginninZ.

P CONYE

[Note: Examination of the original taxt znd the
history of Article XII shows that <ths Irimars
intended Article XII to be enforced Z2ir=-il in
the courts by the original landowners wr:os< _and

hed been lcst in an illegel transaction.

(el
3]
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e XII which

_aw 8-32 and confirms that f-z.z.¢ =11 1s now



In other words, the values embodied in Article

XII could not be .entrusted to the political

branches of the Commonwealth govérnment, that is,

the executive and the legislative branches.

Therefore, the Legislature exceeced its
authority when it enacted Public Law 8-32.
Furthermore, it is clear from é reading of the
entire statute that its sole intent is to nake it
impossible for Article XII to be enforcel in the

courts, or anywhere else.] -

CONSTITUTIONAL ARTICLES THAT WOULD BE AMENDED: ~zt. XII,

3

14

5 and 6

CONSTITUTIONAL ARTICLES THAT WOULD BE AFFECTED: None
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