
Delegate Proposal No., 589 

It  is proposed t h a t  a c o n s t i t u t i o n a i . . ~ . i n ~ ~ 6 ~ e n t  be 
prepared  t h a t  does the  following: 

Enacts Proposals 577 through 388 a s  E ?ac:-:z;r 

Proposal 
Froposal -. _ --coposal 
Proposal 
Proposal 
Proposal 
Proposal 
2lroposal 
: -,- r - - .23osa- 
- - - r~330SZ-  
- .- --: 3pssz- 
- -- --SPCSZ- 

577 d e a l s  with ?a ra .  2 ,  ? .  : 
578 d e a l s  with para .  3 ,  p. : 
379 a e a l s  with s z r a .  4 ,  ?. < 

- 
580 d e a l s  with para .  5 ,  ? .  
581 d e a l s  with para .  6 ,  p .  S 
582 d e a l s  with ? a r a .  7 ,  ? .  S 

- - 583 d e a l s  with para .  E ,  ?.  - -  
- - 584 dea l s  with- ?a ra .  2 ,  ? .  - 2  

- - 525 & - a i s  wi;h c s r a .  - -  r .  l1 
. . - .  .- - - 

556 ??z ls  w ~ ~ c  r s r a .  - - ,  L .  -.: 

. 3 - - .-. - - 
5 9 7  5 s a l s  w:zr  x r a .  - -  < .  - -  

. . - - .- 533 5zals o:::: c z r a .  - 2  , . 1. 

[Ncre: t h e  explanat ion of z i ~ s r  r:-zr:szls - - i s  
a t t zched  t o  t h i s  proposal . :  
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F N  : Delegate Dr. ~ a r l 6 s  ~ . . . ~ a r n a c  ho 

SCBJ 1 Introduction of Proposal - Article Sll 

I am hereby introducing the attached Delegate Proposal relative to 
.Article SII. Please take necessary action so r h x  rhe Cor:ii:itte~on 
Und and Personal Rights can reviei~. i t .  

I f  l1ou have any questions. please let me k n o ~ f .  

nR. CARLOS S. C.VI.;ICHO 
D ELEG A T E  
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~ ~ l e ~ a t e  P r o p o s a l  No. 

- .. . . . .  . :  . D a t e :  J u l y  10 , .  1995  

. . .  

I t  i s  p r o p o s e d  . t h a t  ' a n .  amendment of. . A r r i c l e .  XII. b e  

p r e p a r e d  t h a t  d o e s  t h e  f o l ' l o w i n g :  

1.  S e c t i o n  1 s h o u l d  b e  l e f t  i n  i t s  pr3seT.r :JLT. 

[ N o t e :  S e c t i o n  1 was n o t  amended i n  1SS5 

2 .  The  f i r s t  s e n t e n c e  o f  S e c t i o n  2 s h o x l c  z e  a n e n d e d  t o  

c o n f i r m  t h a t  a n y  a t t e m p t  t o  a c q u i r e  r e a l  pro??=:;- I: 7 b - i o l a t i o n  

- o f  A r t i c l e  w i l l  5 e  s u b j e c t  t o  t h e  v o i z  2.2 . .  s a n c t i o n  

i m p o s e d  b y  S e c z l ~ n  5 ,  s u c h  a s :  ( i) p u r c h a s e s  -5 -:.I 2 e r s o n  o f  

N o r r h e r n  i s  descer.:  a s  a n  a g e n t  :: - -- > - t "  ( 2 )  

- 
p u r c h a s e s  u s i n c  a  c o r p o r a t i o n  o f  N o r t h e r n  :-:zrlz:rr Z - s c e n t  a s  

a n  a g e n t  o r  " f r o n t , "  o r  ( 3 )  p u r c h a s e s  u s i n g  22.1- zr:rr i n d i r e c t  

means  t o  a c q x i r s  a  prohibited i n t e r e s t  i n  Z:::-. e ~ l t h  l a n d .  

[ N o t e :  T:s :;as th=. i n t e n t  a f  t h e  ,3 r iz : r .z_  :::..r?rs 

o f  A r t i c l z  XI:, a n d ,  o f  t 5 3  1 9 8 5  COT:.-~L:- : -  '3u t 

t h e  ia-..:yers d e f e n d i n ?  a g a i n s t  A r t i c l e  :..I: : L - : - _ ;  i n  



i t h e  c o u r t s  d u r i n g  .thee past 10 years have a r q u e d , ,  
, . .  . . . . . . . . . . ~ . .  ....... . . 

. . . . .  . . . . . . .  
.. - 

. . . .  . . . . : . . . . . .  ; . . . . . . . . .  r . . / : ,  . . ,  . 
. . . . 

t h a t  , .~&i;='le XII. d o e s  . the  cou'rts ti' ' l ' ook  

b e h i n d  t h e  Chamor ro  name o n  a d e e d ,  o r  t h e  

: Charnorro  .names ' o n  t h e  ar t icles  o f  i n c o r p o r a t i o n :  . . 

. . 
. . 

.These .  l a w y e r s  ' h a v e  a r g u e d  t h a t '  a n  i l l e g a l  

. b u y e r  c a n  h i d e  b e h i n d  t h e  name di a p e r s o n  o f  

~ o r t h e r n  M a r i a n a s  d e s c e n t  a n d  t h e  c o u r t s  a r e  

p o w e r l e s s  t o  d e t e r m i n e  t h e  i d e n t i t y  o f  t h e  t r u e  
. . .  

b u y e r  a n d  dec lare  t h e  t r a n s a c t i o n  v o i d  a 3  : z l t ~ o  

i f  t h e  t r a n s a c t i o n  is  i l l e g a l .  They a r g z s t  ( a n d  - 

t h e y  a r e  s t i l l  a r g u i n g  i n  p e n d i n g  A r t i c l ?  X I 1  

cases)  t h a t  i f  t h e  name o f  t h e  g r a n t o r  i~ 2 d e e d  

i s ,  f o r  e x a m p l e ,  " J o s e  X .  S a b l a n , "  t h e n  t5? c s u r t  

is  p o w e r l e s s  t o  l o o k  b e h i n d  t h e  f a c e  o f  cks i e e d  

n o  matter how much p r o o f  t h e  o r i g i n 2 1  l~r.?.._-.--ner 

h a s  t o  o f f e r  t h a t  " J o s e  X .  S a b l a n "  was n::?.ing 

m o r e  t h a n  a n  a g e n t  who b o u g h t  t h e  l z n d  f z r  " J o h n  
. - 

P .  S m i t h , "  lxho p u t  u p  a l l  t h e  money Z Y ~  ;=r , ase  

X .  S a b l a n "  t o  t a k e  t h e  t i t l e  i n  h i s  ??T.- 2:-.: :?.3ld 

i t  f o r  " J o h n  P .  S m i t h . "  

. -  - The Supreme  C o u r t  d e c i s i o n s  i n  ,c~:-::srce 7 

v. Mafnas a n d  F e r r e i r a  v.  B o r j a  h e l d  t S . r  s u c h  

t r a n s a c t i o n s  a r e  i l l e g a l ,  b u t  t h o s e  c e c i s  i=:s ;-ere - 

r e v e r s e d  by t h e  N i n t h  C i r c u i t .  A s  a r s s ~ l r  :: :he 

.... p r e s e n t  time, t h e  S u p e r i o r  CZ,L:: - - -  . - 20 

. . 
c o n t r o i l i ~ g  s r e c e d e n t  t o  f o l l o w  i n  cis::>::: :. - ~f 

. . t h e  p e n c i n q  A r t i c l e  Xi1 c a s e s .  T.-=-=: ..-- - - -  - - - - -  - - - I. , -. . ,S 

. - n e C o n v e n t i o r ~  s h o u l d  make i t  p e r f e c t l y  slz2:- . - - ; -  - '  



/ law is.. in - t h i s  regard. . . . . . . . .  ' . . . . . . . . . . . . . . . . . .  . . . . . .  . . .  . . . . . .  . . . . . . . .  . . .  . . . . . . . . . . .  . . .  . . .  : . . . . .  . . .  . . .  . . . . .  -. . . . . . . : :  .. , .  
. . . . . . . . 
. . . . 

In o.ther words, this Convention should make 

it. clear. that the. decisions of .t-he-Supreme Court 

i n  A l d a n - P i e l c e  v. M a f n a s  and in F e r r e i r a  v. 3 0 r j a  
. . 
.'. were basicai.1~ a'.' c.orrect interpretation of .Arcicle 

XII, as it was conceived by the original f raners. ] 

The .new text and the constitutional history 

should make it clear that the term "acquislzion" 

includes any kind of "transaction," using 23.:. kind-, 

of documents, a series of related documen=s, a 

transaction using combination of orzl and 

written agreements, c r  any attempted acqcls:=ion 

by means of any kind 3 f  transaction. 

The constiturional history should tsxribe 
. . 

the various means which have been used in :-lzgal 

transactio~s o-er t5s ?ast 18 years. 

-.- ihe r3:.3.".2si~ . not be 2 f z r z ~ ~ . : i ~ s ,  
. . - -- bur_ rathcr 2:. :ke :st_ intent and ?ur ;>z :  : r  ~ h e  - 

parties benind the I=ocunents and t;".eir z2r:Lct. -- 

The tenor of the d o c z . ~ e n t s  used in the tra-5t:zion 

must not be conclusi7.-e. The court must 52 Ire? to 
. . hezr any ar,d all s..-:z?nce as to the r s z l  :::zies 

- .- iny&-017.-ed 27.2 :;I-? :r..:.? :.?~~re of t;?e :I:::.::: -:I. 



/-- as u s e d  i n  , S e c t i o n  ,6 o f  ~ r t $ c l e  XI1 s h o u l d  be . . . . . . .  . . .  . . . . .  , . 
' i i t&=pieted ' to i n c l u d e  o n l y  the f i n a l  d o c u m e n t  i n  

t h e  t r a n s a c t i o n ,  s u c h  as  a d e e d  w h i c h  u s e s  t h e  

name o f  t h e  Chamor ro  f r o n t -  as t h e  " g r a n t e e . "  B y  

t h i s  means,  t h e y  c a n  c o n c e a l  t h e  t r u e  n a t u r e  o f  

t h e  " t r a n s a c t i o n "  f r o m  t h e  c o u r t .  S p e c i a l  J u d g e  

Edward C. K i n g  i n  h i s  d i s s e n t  i n  t h e  F e r r e i r a  v. 

B o r j a  case agreed w i t h  t h i s  n a r r o w  i n t e r p r e t a t i o n .  

( J u s t i c e s  D e l a  C r u z  a n d  B o r j a  o u t - v o t e d  K i n g . )  

The  N i n t h  C i r c u i t  a g r e e d  w i t h  Judge  King a n d  - 
r e v e r s e d  o u r  Supreme C o u r t .  

Any i n e l i g i b l e  b u y e r  who h a s  g o n e  t t h e  

t r o u b l e  o f  t r y i n g  t o  c i r c u m v e n t  t h e  r e s t r i c ~ i o n s ,  

w i l l  h a v e  d o n e  h i s  o r  h e r  best t o  c o n c e z l  ths z r u e  

n a t u r e  o f  t h e  t r a n s a c t i o n .  The more  x o n e y  
- - 

i n v o l v e d ,  t h e  g r e a t e r  w i l l  h a v e  b e e n  t h e  e r r z r z  a t  

d e c e p t i o n .  

. . .  
The A r t i c l e  XI1 p l a i n t i f f  who is c.-.~--r: .<ing 

s u c h  a ~ r a n s a c t i o n  m u s t  b e  f r e e  t o  O ~ Z ~ L C  2 : -  :5e 

e v i d e n c e  w h i c h  r e l a t e s  t o  t h e  t r u e  n ~ : x r e  :f = h e  , - 

t r a n s a c t i o n  d u r i n g  t h e  d i s c o v e r y  p h a s e  o f  r% ? z s e  

a n d  t h e n  m u s t  be f r e e  t o  p r e s e n t  i t  i n  c o 2 r z . l  

3 .  The t h i r d  s e n t e n c e  o f  S e c t i o n  2 sh~::2 ? r  .:;.-?nded t o  

- --..- . - . -4- ,--.. ,z ...... 2 :  



ensure t h a t  t h e  e l i g i b i l i t y  of l e n d i n g .  agencies t o  . . . .  buy , 
. . . .  . . .  . . .  , , _ . -  . . 

Commonwealth real p r o p e r t y  a t  a mortgage i o r e c l o s u r e  k a l e  a n d  

y', S -7 l: t o  h o l d  t i t l e  t o  i t  is  no g r e a t e r  . . t h a n  is r e a s o n a b l y  n e c e s s a r y  
. .  . ,  - 

f o r  t h e  b e n e f i t  o f  p o t e n t i a l  bor rowers  of Nor thern  Marianas 

d e s c e n t .  

[No te :  Upon d e f a u l t ,  t h e  mortgagee has  t h e  

power under  t h e  Commonwealth mortgage s t a r u t e  t o  

f o r c e  a  f o r e c l o s u r e  s a l e  a t  which t h e  i n t e r e s :  of_ 

t h e  mor tgagor  which was mortgaged ( x h e r h e r  

l e a s e h o l d  o r  t i t l e )  i s  t h e n  p u t  up f o r  p u b l i c  %a le  

t o  t h e  h i g h e s t  b i d d e r .  

Most banks i n  t h e  Commonwealth w i l l  r . 2 ~  l e n d  

money t o  l o c a l  bor rowers  u n l e s s  t h e  b o r r o x s r  ? u t s  

u p  s e c u r i t y  i n  t h e  form o f  t i m e  c e r c i f i c ~ z 2 s  o f  

d e p o s i t  i n  t h e  f u l l  amount of t h e   lo^:.. 

Very f~:.: banks which have been -..:ill::: r :  Isnd. 

-. - money on  he s e c u r i t y  of  r e a l  e s t a t e  ~ . : : - z z z : : : .  I n  

r e c e n t  y e a r s ,  however, t h e r e  have b ; a - -- 
number of  mortgage f o r e c l o s u r e  s a l e  n o c i c e s  i n  t h e  

. . .  
l o c a l  newspapers  by a  l o c a l  bank.  A bznk -cl=: i s :  

. - 
w e l l - c a p i ~ a l i z e d  and which l o a n s  nc:s-.- r: :-:SKY 

( o r  d e s p e r a t e )  b o r r o i - ~ e r s  on t:?e : - a  
. . mor tgage  of  Cornmonweaith l a n d ,  ccx-: 2.::- - - 5  a  

l a r g e  amocnL of Commonwealth l and  ?:= :.::I _ r  f a r  
- - -  - -  a t  l e a s t  1 0  y e a r s .  Then, when ths ~ 5 - 1  y ~ - ~ L e  



m a r k e t  improves ,  . sell. . it and make a huge p r o f i t . ]  .. 
. . . . . . . . 

. . 

4 .  The f i r s t  s e n t e n c e  o f  S e c t i o n  3 s h o u l d  b e  r e - w r i t t e n  

~ q-?? s o  as  t o  c o n f i r m . t h a t  t h e  a c q u i s i t i o n  of  a n y - a n d  a l l  o w n e r s h i p  

. i n t e r e s t s  i s  p r o h i b i t e d .  

[ N o t e :  I t  is  c l e a r  t h a t  t h e  o r i g i n a l  i rzmers  

i n t e n d e d  A r t i c l e  XI1 t o  be  i n t e r p r e t e d  and .:??lied 

by  t h e  Commonwealth c o u r t s  i n  a c c o r a z n c e  ;<:: 1-. t h e  

"common law" e x i s t i n g  a t  t h e  t i m e ,  t h z t  - 5 ,  ix 

1 9 7 5 .  The American common law of r e a l  p rope r r ) -  h a s  

b e e n  d e v e l o p i n g  o v e r  a  p e r i o d  of a b o u ~  903C 1-szrs .  

T h e r e  a r e  many d i f f e r e n t  c a c s q o r i s s  o f  

" o w n e r s h i p . "  

- .  
Given  ~ h e  r e l a t i v e l y  p r e c i s e  meanizq 3r r:.r ze rm  

" f r e e h o l d  i n t e r e s t "  a s  d e f i n e d  by r5e - 5 r l c a n  

cc;nnon lax o f  r e a l  p r o p e r t y  and gi-:?r: r:-.- : I s a r  

es2ianacian o f  t h e  meaning of  t h e  z e r x  'i:-::sI-.2ld 
: 77n.-3<-=*4 . - i n  t h e  A n a l y s i s  of t h e  :z:sr:r:r. :- E.  

1 5 C ,  Eh?re  s h o u l d  have  beer, n c  . r: ::=:zte 
- 

w h e t h e r  a c q u i s i t i o n  o f  a n  " e q u i t z b l s  f s r  s::.;le" - 

v i o l a t e s  A r t i c l e  X I I .  

3 u t  = h e  l a w y e r s  r e p r e s e n t i n s  -:.l=t:-f l r  :-:r i n  
- .  

-. , - z r - 2 - z - , -  . . .  - - -  r= . . - e . M a f n a s ,  and Ferrsirs ::. 7 : .  . - - - -  
. - ..... - -- . . .  - :. = o r - <  a r g u e d  t h a t  aii " e q u i t ~ 5 l e  f :  le" 

. . . .  - - 
i z  ;.;as n o t  p r o h i b i t e d  5;- .:.r::: - r  I I 

. . .  
- - - .  c e s ~ i f e  rje f a c t  t h a t  i t  i s  a "fr-ecz-: I--:::-:::" 



i . ., under  - American common law. . . 
. . .  . . . . . . . . 

The Ana lys i s  makes it p e r f e c t l y  c l e a r  t h a t  a  

p r o h i b i t e d  " f r e e h o l d  i n t e r e s t "  " i n c l u d e s  a l l  . t y p e s  .- 

o f  s h a r i n g  a r rangements  f o r  o w n e r s h i w w n e r s h i p  

j o i n t l y  v e s t e d  i n  two o r  more pe r sons ,  o u n e r s h i p  

v e s t e d  i n  two o r  more pe r sons  a s  t e n a n t s  i n  

common, and . ownersh ip  i n  tow o r  more pe r sons  

v e s t e d  i n  s u c c e s s i o n . "  A n a l y s i s ,  p .  169 .  

I n  t h e  d e c i s i o n  of Manglona v .  X i ,  t h e  - 

Commonwealth Supreme Cour t  d i d  n o t  hoid j x s z  s u c h  

a  conveyance v o i d  ab initio. I n  t h s ~  c s s z ,  t h e  

d e e d  r a n  i n  f a v o r  of two Chamorros, one 2 5  whom 

was of Nor the rn  Marianas d e s c e n t  and an2 s: xhom 

was n o t .  I n s t e a d  o f  i n v a l i d a t i n g  3 s n t i r e  

" t r a n s a c t i o n "  t h e  Cour t  " r e f  ormea" h e  s 3 2  by 

making t h e  g r a n t o r  and t h e  one eiiqikls c r r n t e e  

" t e n a n t s  i n  common" o f  t h e  p r o p e r t y .  

- .  T h i s  p r o v i s i c n  and t h e  cons : i t l~c ic : .~ l  .-s:ary 
. .  - s h o u l d  make i t  c l e a r  2hz.z any a ~ d  2 - -  1 - y - 5  of 

. . o w n e r s h i p  which e x i s t  under  presz:.: 12.. arc2 r - 

p r o h i b i t e d . ]  

. . .  
5 .  The f i r s t  s e n t e n c e  of S e c t i o n  3 sFirn.:_: : c  ~ 2 e n d e c  t o  

s e t  a  l i n i :  o f  f o r t y  y e a r s  o n  l s a s e h o l c  ~ X : G : - E ~ : F  

[ N o t e :  The p e r n i s s i b l ?  lease;?,?i: rs:-- ;;a s 



. . 
. . . . . . .  . . Lncr-sed  . . . . . . . .  f r o m  4 0  , y e a r s  . . . . . .  t o  . . 55 y e a r s ,  . . , . .  by t h e  . S e c o n d  . . . .  . , . . 

C o n v e n t i o n .    he C o v e n a n t ,  S 805, p r q h i b i t s  " l o n g -  
. . term i n t e r e s t s "  w i t h o u t  s p e c i f y i n g  a number o f  

years .  A 9 9 - y e a r  lease is g e n e r a l l y  r e g a r d e d  as  

t h e  e q u i v a l e n t  o f  c o m p l e t e  o w n e r s h i p .  T h e r e f o r e ,  

55 years i s  " l o n g "  . w h i l e  4 0  y e a r s  is " s h o r c . "  

F o r t y  years w i l l  s t r i k e  a better b a l a n c e  b s t w e e n  

a l l o w i n g  a l o n g  enough  p e r i o d  t o  a t t r a c t  i n v s s t o r s  

a n d  a t  t h e  same t i m e  e n s u r i n g  t h a t  t h e  la7.2 w i l l  

come b a c k  i n t o  t h e  h a n d s  o f  t h e  o r i g i n a l  a;-?.?rs oc- 

t h e i r  c h i l d r e n  f o r  t h e i r  own b e n e f i t  and  252-  By 

t h a t  t i m e ,  o u r  economy s h o u l d  have  p r o g r e s s s d  t o  

t h e  p o i n t  w h e r e  o u r  own p e o p l e  c a n  d e v e l o ;  = h e i r  

l a n d  w i t h o u t  t h e  need  o f  o u t s i d e  c a p i t a i .  

T h e  c o n s t i t u t i o n a l  h i s t o r y  s h o u l d  a l s i ?  z?:.;s i t  

c l e a r  t h a t  t h e  l a n d o w n e r  i s  n o t  r e q u i r e d  r: :?ase 

t h e  p r o p e r - , y  f o r  t h e  f u l l  4 0 - y e a r  p e r i o d .  I:-.< c e r m  

o f  t h e  z c t u a l  l e a s e  s h o u l d  b e  c ? x e . - .  t o  

.: t h e  accornmoaace t h e  " h i g h e s t  a n d  b e s t  25s - -  

p r o ? e r t y  s:d t o  p e r m i t  a r e a s o n a b l e  rszxr- :--. ~ h e  

a m o u n t  i n 7 . - s s ~ e d  t o  d e v e l o p  t h e  p rope rz ; -  1: i t s  - -- 

" h i g h e s t  a n d  b e s t  u s e . " ]  

6 .  T h e  f i r c z  s e n t e n c e  o f  S e c t i o n  3 s 5 z x l z  :i :?ended t o  

c o n f i r n  t h a t  t s  o r i s i n a l  i n t e n t  o f  t h e  fzz:rrs :I t h e  19-5 

c o n s t i ~ u t i o n  w ~ s  to 3 r o h i b i t  a n y  and  a i l  Lszse  :G:-:.s w r . : ~ ? ~ ,  

- - g i v e n  t h e  p r s v a i l i n q  e c o n o m i c  c o r l d i t i o n s  2.7.2 ::-.I -:-:_re o f  z k e  



/ 

entire transaction, would give the tenant the power to extend., .. , 
. . . .  . . . . .  . . .  . . . . . .  . . . . . . . . .  . . . . .  . . .: .. .' . . . . 

his control and possession of the land beyond the nominal term 

of the lease. 

[Note: Many.-of the leases which have been signed 

in the last 20 years contain provisions which have 

a high probability of preventing the landowner 

from ever recovering possession of ths land 

Examples: (1) A provision which reccirzs the 

landowner to purchase a multi-million 5olla~- 

improvement before he can recover the land; a r  (2) 

a provision which automatically gives the rsnant 

title to the land if and when Articl~ i is 

repealed (or held to be unconstitutional). 

There is no reason xhy the terms of 1~253s to 

persons who are not of Northern Mariznzs 225cent 
- -  - can be plzin and simple 2nd still gi l -2  L..r rrnant 

a fully secure lease.] 

7. The "condominium" pro..-isions in Secz::; I snould De - -- 
deleted entirely. 

[Note: These concominicz-, provisions :-:ez: tdaed 
-. b:- r,he 1985 amendments . :.-.?v are inco~s is:+-: ;- i t h 

the meaning of "freeholci interests" sl:e-.-. - r r ?  in 
- .  .-.-ltten in ~ZT.,L::: .--.'..ich Seztion 3. ( A l i d  they are .---I 



creates t e c h n i c a l  problems. ) 
. . .. , . . 

. - 
. . . . . .  . . -  . . 

. - 

T h e  c o n c e p t  o f *  " f e e  s i m p l e "  o r  complerre a n d :  . 

t o t a l .  o w n e r s h i p  of l a n d  i n c l u d e s  t h e  l a n d  o n  t h e  . 

s u r f a c e  a n d  " t h e  s k y  a b o v e ,  a l l  t h e  way  t o  h e a v e n  . 

a n d  t h e  e a r t h  b e l o w ,  down t o  ' h e l l . "  Under S s s t i o n  

3 as p r e s e n t l y  w r i t t e n ,  however ,  a  b z y ? r  who 

cannot p u r c h a s e  t h e  l a n d  i t s e l f ,  c a n  purch 'zse  t h e  

co lumn o f  s p a c e  e x t e n d i n g  a b o v e  t h e  l a n 2  , o r  a t  

l e a s t  t h a t  co lumn of s p a c e  o c c u p i e d  2 -  t h e  

b u i l d i n g ) ,  f r o m  a p o i n t  a b o u t  8 t o  1 0  f e e z  iz t h c  - 

a i r ,  a l l  t h e  way t o  h e a v e n .  

What, t h e n ,  w i l l  happen a t  t h e  e n d  of r.?? lsase 

t e r m ?  The l a n d o w n e r ' s  c h i l d r e n  w i l l  i t h e  

l a n d  a n d  t h e  f i r s t  s t o r y  o f  t h e  b u i i i : ; .  The  

t e n a n t  ( o r  t h e  t e n a n t ' s  b u y e r s  o f  cc:2:-inium 

u n i t s )  w i l l  r e t a i n  a b s o l u t e  o w n e r s h i p  of r:r s ? a c e  

a b o v e  t h e  f i r s t  s t o r y  o f  t h e  b u i l d i n c .  

. - Scch a n  z r r a n q e m e n t  i s  i l l o g i c a l  ?-r2 ::n :I- .::le. 

Czn t h e  l~:.cio;%yners ev ic :  t h e  condo:,i:: .:- .- - - - . e r s ?  

I t  is  far b e t c e r  t o  l e t  t h e  a  :-; .rain - -- 
o w n e r s h i p  o v e r  t h e  l a n d  a n d  e v e r y ~ n i r . ;  t o  

h e a v e n  a n d  down t o  t h e  c e n t e r  o f  t h e  ezrr:.. 

- . . 
:,h.ese p r c - c i s i o n s  a p p e z r  t o  b e  ir, ,.-1?_5:. :- - 5  § 

. . 
8 0 5  o f  t h ~  Coy,-enant a n d  a r e  therz5::-r - -  : . - ~ c i .  

Tb.=.r-ef o r e ,  zny conveyanc= . s  which pur,c:-r -:: I : zive 
. . . .  a d e v e l o p e r  wno w a s  r.ot o f  N o r t . l l e z n  .: - - -:xaz. 



. . d e s c e n t  o w n e r s h i p  of space "above  t h e  f i r s t  f l o o r "  
. . . .  . . .  . . .  . . . .  . . . . 

w o u l d  b e  i n v a l i d . ]  

8.  S e c t i o n  5 ,  r e l a t i n g  t o  c o r p o r a t i o n s ,  s h o u l d  be amended 

t o  p r o v i d e  t h a t  a c o r p o r a t i o n  s h a l l  be c o n s i d e r e d  t o  be a 

p e r s o n  o f  N o r t h e r n  M a r i a n a s  d e s c e n t  s o  l o n g  a s  i t  is  

i n c o r p o r a t e d  i n  t h e  Commonwealth,  h a s  i t s  p r i n c i p a l  place o f  

b u s i n e s s  i n  t h e  Commonwealth,  h a s  d i r e c t o r s  a t  l e a s t  80% o f  

whom a r e  p e r s o n s  o f  N o r t h e r n  M a r i a n a s  d e s c e n t  2r.e st l e a s t  8 0 %  - - 
o f  t h e  v o t i n g  s h a r e s  o f  t h e  c o r p o r a t i o n  a r e  ok-ned b y  'one o r  

m o r e  p e r s o n s  o f  N o r t h e r n  M a r i a n a s  d e s c e n t .  

[ N o t e :  I t  i s  c l e a r  t h a t  t h e  o r i g i n a l  i n ~ e n z  o f  

t h e  1 9 7 5  C o n v e n t i o n  w a s  t o  p e r m i t  c o r p o r z c i s r . ~  t o  

own l a n d  so t h a t  l a n d o w n e r s  c o u l d  t h e  

c o r p o r a t i o n  a s  a means  t o  p a r t i c i ? e t s  1: t h e  

e c o n o m i c  d e v e l o p m e n t  o f  t h e  Cz~:-..:-..;szlth. 

Lando i . : ne r  . - - - - - =  - .  c o u l d  j o i n  w i t h  1.,--- z n a i  

.. - investors, c o ~ . ~ r i b u t e  l a n d  t o  t h e  sr.zsr;:--:: a n d  

t h e n  o b t a i n  ( a n d  m a i n t a i n )  m a j o r i t y  ok-zsrs:.-z a n a  

c o n t r o l  o f  t h e  company.  The  money co:lc be 

c o n t r i b u t e d  b y  t h e  o t h e r  i n v e s t o r s  o r  5:rrzIwed- 

f r o m  a l e n z e r .  

T h e  1,085 Ccz - : en t ion  f o u n d  t h a t  z k z  -.:I ? s e n  

w i d e s p r e a d  v i o l a t i o n  o f  A r t i c l e  X I 1  u s  ::I 1 - 3 ~ n y "  
.... c o r p o r a t i c r . ~ .  T h e  r e a l  b u y e r s  o f  h e  1 = . . -  z h e  



Convent io-n J o u r n a l  mentioned J a c k  Layne, R o g e r  

G r i d l e y  and  o t h e r s  a s  examples) would f i n d  one  o r  

more Charnorro f r i e n d s  t o  c o o p e r a t e  w i t h  them. 

Then,  t h e y  would l i s t  t h o s e  pe r sons  as 

" s h a r e h o l d e r s "  and " d i r e c t o r s "  of t h e  compar.y when 

i n  f a c t  t h e y  n e v e r  p a i d  any th ing  f o r ' t h e i r  s t o c k ,  

t h e y  took  i n s t r u c t i o n s  from t h e  t r u e  owners o f  t h e  

l a n d  ( a n d  t h e  company), t h e y  w e r e  neve r  p a i d  f o r  

t h e i r  s e r v i c e s ,  e tc .  

When J a c k  Layne, f o r  example, bought Lh? land,  

h e  would "pa rk"  t h e  t i t l e  t o  t h e  p r o p e r t y  I n  t h e -  

name of  t h e  "dummy" c o r p o r a t i o n  u n t i l  a  DU:.SZ was 

f o u n d  and t h e n  t h e  t i t l e  was t r a n s f e r r e d  z.2 t h e  

name of  a  new dummy c o r p o r a t i o n  which xas  o x ~ l e d  

and  c o n t r o l l e d  by t h e  new buyer .  

I n  t h e  A r t i c l e  XI1 l i t i g a t i o n  I?-::l-ing 

c o r p o r a t i o n s ,  t h e  lawyers  f o r  t h e  buyers  :::.= t h e  

c o r p o r a t i o n s )  a r g u e  t h a t  t h e  c o u r t s  c  l ook  

b e h i n d  t h e  " f a c e "  of t h e  c o r p o r a t i c ? .  : see 

w h e t h e r  t h e  Chamorro d i r e c t o r s  ar-d S L C : : - : - . . - ~ ? ~ S  

a r e  g e n u i n e .  - -.. 

P u b l i c  Law 8-32 p u r p o r t s  t o  p r o h i b i t  z?e z a u r t  - 

f rom " p i e r c i n g  Lhe c o r p o r a t e  v e i l "  and es rc  :--: ?.ing 

. of t h e  i a e n c i z y  of t h e  r e a l  owners and 5i:-+:- - - - -  

t h e  c o z p a r y ,  a 3 s p i t e  t h e  f a c t  t h a t  zks : : I< - r  o f  
&  he o r i q i z z l  f r amers  ~ u s t  have been zz ; : :- :kit  

a n y  misuse  of t h e  c o r p o r a t e  form of o r ; z r _ x : i o n  
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. . . , 

t o  c i r c u m v e n t  Article XII. 
. . . . . . . . . .  . . . . . . . . . .  . . . .  . . . . 

T h e r e  i s  .a l o n y  h i s t o r y  o f  c o r p o r a t i o n s  b e i n g  

m i s u s e d  by o r g a n i z e d  c r i m e ,  d r u g  car te ls ,  s tock  

s w i n d l e r s ; '  t a x  c h e a t s  a n d  o t h e r s  f o r  many y e a r s .  

I t  is r e a s o n a b l e  t o  t h i n k  t h a t  t h e  i n t e n c  af t h e  

o r i g i n a ' l  f r a m e r s  o f  A r t i c l e  XI1 w a s  to. p r o h i b i t  

t h e  m i s u s e  of Commonwealth c o r p o r a t i o n s  t o  

c i r c u m v e n t  A r t i c l e  X I I ,  by  w h a t e v e r  means .  

T h i s  s h o u l d  b e  c o n f i r m e d  a n d  l a n g u a g e  a22sd in=- 
t h e  t e x t  o f  S e c t i o n  5 a n d  i n  t h e  c o n s t i z c z i o n a l  

h i s t o r y  w h i c h  makes  it  clear t h a t  t h e  c o u z r s  c a n  

a n d  m u s t  make a t h o r o u g h  e x a m i n a t i o n  cf t h e  

i n t e r n a l  a f f a i r s  o f  a n y  c o r p o r a t i c n  wh ich  ~ l a i m s  

t o  b e  e l i g i b l e  t o  own l a n d  u n d e r  Secr lz? .  5 ,  

w h e n e v e r  a l a n d o w n e r  f i l e s  a n  A r t i c l e  X I 1  :l?im. 

9 .  T h e  s e c o n d ,  t h i r d  a n d  f o u r t h  s e n z e r z e s  :i _ ; ? - t i o n  5 ,  

r e l a t i n q  L O  v o t i n g  t r u s t s  a n d  t h e  givina; o f  s.?:rx.u.ider a n d  

d i r e c t ~ r ' s  p r o x i e s  s h o u l d  b e  r e t a i n e d  i: 2 :.a2:::c: f o r m .  

[ N o t e :  T h e  i n t e n t  o f  t h e  l a n g u a g e  i n  t h e s f  r h r e e  

s e n t e n c e s  i s  c l e a r :  t o  p r e v e n t  manip i? lzr  l:-. a n d  

m i s x s e  o f  Commonwealth c o r p o r a t i o n s  t o  z i r : i - : - s n t  
* - - - L.?? T - e s t r i c c i o ~ s  o f  A r t i c l e  XII. B u r ,  z k z  -: -::-ge 

i s  t e c h n i c z l l y  i n c o r r e c t  o r  i n e l e 5 z r . t  27.: 5 - : ~ l d  

be i m p r o v e 5 .  T k a t  a n d  t h e  cons t i : cz i c : s l  - - 5 : s ~ ~  



I 

should confirm and. make it clear that .manipulation i . . . .  . . . .  . . . . . . .  . . . .  . . . .  . . . . , .  
. . 

. . ' and 'misuse. of a. . ~omrnon&ealth corporation to' 

circumvent Article X I I '  will resul't in voiding' the 

trans.action by . means of which the corporation 

purchase the land.] 

10. The first sentence of Section 6, providing the "void 

a b  initio" sanction should be retained, as ii is presently 

written, but the term "transaction" should b e  defined to 

- include any and all actions of the buyer, his agents, 

attorneys, or others acting in concert with h i E ,  which relate 

to the acquisition of a prohibited interest in commonwealth 

real property. 

[Note: This was the original inten: ;f the 

framers of the 1975 constitution, bct rns zoted 

above in connection with Section 2, the ; t : - z i s s  to 

the Article XI1 litigation have fous?r I-.-+: the 

-: . not meaning o the tern "transaction. " - 
- given a specific definition in z . :  1975 - -- 

Constitution. The landowners in the Arricls XI1 

litigation have argued that the tex. should- 
. . .  . - include not just deeds, or leases or t5s -:.::. but 

all of the activities (whether docuinen~e~ :: ?at) 

and written agreements which reasonably re:::? to 

the ultimeze passage of Litle from t::s lr::::;ner 

Lo the buysr. 



( . T h e  l a w y e r s .  . . d e f e n d i n g  a g a i n s t  t h e  A r t i c l e  X I I -  . .. 
. . .  3 .  . . . . . . .  . . .  ,. . -  _. . ._ . ._ ( . . . . 

. cases h a v e .  a r g u e d  t h a t  t h e  c o u r t  s h o u l d  n o t  look 

b e y o n d  t h e  f a c e  o f  t h e  d e e d ,  o r  t h e  c o r p o r a t e  

d o c u m e n t s ,  a l l  o f  wh ich ,  o f  c o u r s e ,  make t h e  

" t i - a n s a c t ' i o n "  a p p e a r  t o  b e  i n  c o n f o r m i t y  w i t h  

A r t i c l e  X I I .  . . 

: . . 
B e c a u s e  t h e  t w o  d e c i s i o n s  o f  o u r  Supreme C o u r t  

c o n s t r u i n g  A r t i c l e  X I 1  have  b e e n  s t r i c k e n  down by 

t h e  N i n t h  C i r c u i t ,  t h i s  C o n v e n t i o n  s h o u l 3  x a k e  it 

c l e a r  t h a t  t h e  b a s i c  r e s u l t  o f  t h e  A]&:-2ierce- 

a n d  F e r r e i r a  v.  B o r j a  d e c i s i o n s  was c o r r s c t .  

T h i s  C o n v e n t i o n  s h o u l d  c o n f i r m  t h a t  t h e  o r i g i n a l  

i n t e n t  a n d  t h e  i n t e a t  o f  t h i s  Convent:?, i s  t o  

h a v e  t h e  c o u r t s  a p p l y  t h e  " v o i d  a b  i n i t i c  s t n c r i o n  

t o  t h e  e n t i r e  " t r a n s a c t i o n "  i n  w h i c h  t h e  ~ z r t i e s  

b o u g h t  l a n d  i n  v i o l a t i o n  o f  A r t i c l e  XII, ::-:la2ing 

a n y  w r i t t e n  o r  o r a l  a g r e e x e n t s  f o r  buyir . ;  : - r  l z n d  

o r  f o r  h o l d i n g  t i t l e  t o  t h e  l a n d .  

I n  c:?e A r t i c l e  XI1 l i t i g a t i o n ,  t h e  . I -  f o r  

t h e  d e f e n d a n t s  n a v e  u s e d  t h e  follo-.;inq :r;.~:.?nt: - -- 
O u r  c l i e n t s  d i d  n o t  v i o l a t e  A r t i c l e  X I I ,  ? ~ . ~ ~ u s e  

t h e y  a r e  n o t  p e r s o n s  o f  N o r t h e r n  Mar ianz:  2 s s z e n t :  

a n d  t h e r e f o r e  t h e y  c a n n o t  own l a n d  a,?? r:t:-+??re 

i t  i s  i m p o s s i b l e  f o r  them t o  have .liz!lzrr: :.:rLzle 
- .  XI I .  ? h e  c c n s t i t u t i o n a l  h i s t o r y  s n o c i c  r - z i  - r  G ::-.is 

- - s p e c i c d s  a r g u m e n t .  I t  s h o u l d  be x&e -1::: ::-.at 

 he c c u r t s  m u s t  f i r s t  e x a r a i n e  :he " t r a n s z : r _ : : - . "  t o  



. . .  . . . .  determine the legal consequences the actions o£ 
. . . . .  . . . .  

the 'partie's ( incl'uding .the 'documents used)' under . . 

existing law, without regard to Article X I I .  Then, 

if the court finds that an "acquisition" of a 

"freehold interest" did take place, it applies the 

void ab i n i t i o  sanction to invalidate the sntire 

"transaction" as if it never happened. ] 

11. A new provision should be added to Ar~icle XI1 to 

confirm and amplify the original intent of the fr:;.srs that by 

adopting the sever sanction of "void ab i n i t i o "  c:-.sy i;=ended 
> 

. . that: (1) no landowner's Article XII claim cannoc Se defeated 

. - 
in court by an affirmative defense; and (2) the zzrendant in 

an Article XI1 case can assert a counterclaim fa: rsstitution 

only under certain circumstances. 

. . . .  
[Note: The text of the original Aryicle did 

not deal explicitly with the q u e c i ? , :  :I -hat 
- - consequezzzs should follow f zoz : ::---:-.ion 
- imposed by Section 6, either durizq :kc I:..:-:? of - 

litigation or after a determina~ion rkzr the -- 
"transaction" is void. 

The Anzlysis indicated that in t h ?  z :  :f a 

sale, a CG;;Z~ couid reqcire the lzr::a:;:r: r :  :;..pay 
. . any r,ioney i:hich the putative bcyer .?ez -1 : + -  him 

. . 
or her. PJozhing -..:zs said about dis;~s:r::-. .- I any 



. . . . . .  improvements which the. buyer ,may' have placed on . . 
. . .  . . .  . . . .  . . .  . . . . . . . . . . .  .. . -  . : ; . :  . . : ' 2 .  

the' property- between the time the sale was 

consummated and the time the court declared the 

sale void. 

It is reasonable to infer, however, that when 

the framers adopted the severe sanction of "void 
. . ab initi-o" they ''meant- to accomplis'h one principal 

objective: the origi:~al landowner should recover 

full and complete ownership of the praperty, 

without limitation. The Analysis made ic clear -- 
that any transaction which violated Article X I I ~  

had no effect on the title to the property; title 

remained in the original landowner, despiEe the 

existence of the illegal deed. This indiczz2s that 

an Article XI1 claim cannot be defeated by an 

affirmative defense, such as "illegality, " "unjust 

enrichment," or "fraud." 

The lawyers representing defenc~n~s 1:. the 

---z?d a Article XI1 litigati3n have routinely a s - ~ -  
. - dozen or more "affirmative m = - s - c 2 z  - - - - . . - - - (an 
. - 

"affirmative defense" is a c e r s n s e  ;;hich -- 
completely defeats the claim; it takes onl)- one) 

in an effort to defeat the Article :<I1 c l ~ i ~ . ; .  No 

court has yet decided whether a defe?.~szr -.:'?.= has 

violated Articie XI1 ean still win 5:- ~ssr:-:i:.g an 

affirmative defense. The lawyers zrz.:? for 
. . 

example, that Secausz a transactior. -;.-.::: .-1: lztes 

Article XI1 is "illeszl," it never F Z F Z ~ : . ~ :  ~ n c ,  



/. therefore, the plaintiff has no Article XI1 claim, 
. . . .  . . .  . . . . . : .. . . . '  . 

because the. transaction',never happened. 

Public Law 8-32 requires a successful Article 

XI1 plaintiff to buy the land back at fair market 

value and to buy any improvements whlch th? buyer 

put on the property, at cost or fair market value. 

This provision, standing alone, eviscerates 

Article XII. 

As for counterclaims, in the case af  an_ - 
attempted purchase or lease of the prcperty;. 

Article XI1 should provide that the l~nciowner 

should be required to make restitu~ion zf  the 

purchase price. The buyer should not, hoh-s-.-?r, be 

permitted to use his restitution award as E means 

of retaining possession of the land or or>.sIwise 

encumbering it to the detriment of the le:.=2;cner. 

If a buyer or tenant has made i m p r z v s : r . z s  on 

the property, he or she (or it, ir, -'-2 -..- s z_ ;e  s E  a 

corporatio?) should be allo~ea z z  :tie a 

counterclaim for the fair market v~L:e, :r zhe -- 
cost of the improvements, whichever is ths lssser 

of the two. As a condition to ob:air.l:,- the . 
. . 

restitution award, however, the cour.zsr:-z :z.znt 

must be recuired to Frove -,hzt: ( 1 )  :?? r.:: ;2od 

reason to helieve tF.zt his a c q c i s l r i s m :  :i :he 
. - property d i d  not vioiate Article XI:, 1 x 2  - =!-.at 

when he mzde the irnprovemen~s, he n ~ 2  :s:: :-?ison 



to believe that. the ..transaction did not violate 
. . . .  . . . . . . . . . .  . , ,  . . . . . . , . . .  ... . , .. . . .. * . 

~rticle XII. 

The restitution. counterclaimant should be 

required to prove his claim by "clear and 

convincing" evidence. 

If an Article XI1 defendant makes a claim for 

restitution, either for the purchase price? ar for 

the value of improvements, then the Article X I 1  

plaintiff must be allowed to make a zcuncer- -_ 
counterclaim for the fair rental value c 7 i  the 

property, for the entire period between zn? cime 

of the conveyance ( i e. , the deed or lezs?) and 
the date of the judgment in the Article : i I I  ease 

( i . e., the judgment declaring the transzcr:::. ..-oid 

ab initio). ] 

12. The second sentence of Section 5 .  :-?:?tin9 LO 

issuance of regulations by :he Registrar af :::-;:y:zions and 

- -. - ~ h e  enaczment of "enforce~,,e~: lzws anti - - - - -  . . - - . -  - by the 

legislature should be deleted entirely. 

- - - -  
[Note: These provisions were addsd i -::: in 

order to pct a sco? the us? 25 -1 : --xy " 

corporztions to circux.-ent Article >:I I . T--? :sre 

ill-advised and they d i d  ?ot r.+~rk. 



From.. t h e  b e g i n n i n g , .  i n  ..1975',, : A . r t i c ; l e  X1.I  , . was . . . . . .  
. . 

i n t e n d e d  t o  b e  " s e l f - e x e c u t i n g "  o r  i n  o t h e r  w o r d s ,  

t h e  c o u r t s  h a v e  t h e  power  t o  e n t e r t a . i n  cages t o  

e n f o r c e  A r t i c l e  XI1 and t o  i n t e r p r e t  t h e  l a n g u a g e  

o f  A r t i c l e  XI1 and  t o  e n f o r c e  it on  a c a s e - b y - c a s e  

b a s i s .  T h e r e  i s  n o t  n e e d  f o r  any  a c t i o n  by t h e  

l e g i s l a t u r e  o f  t h e  R e g i s t r a r  o f  C o r p o r a t i o n s  

( w h i c h  is  a c t u a l l y '  p a r t  o £  t h e  o f f i c e  o f  t h e  

A t t o r n e y  G e n e r a l ) .  

The  R e g i s t r a r  o f  C o r p o r a t i o n s  is n o t  a  s u i t a b l . e _  

g o v e r n m e n t a l  o f f i c i a l  t o  i n t e r p r e t  t h e  A r z i c l e  XI1 

p r o v i s i o n s  r e l a t i n g  t o  c o r p o r a t i o n s .  

The  E i g h t h  L e g i s l d t u r e  u s e d  t h e  " e n f o - c e m e n t  

l a w s  and p r o c e d u r e s "  c l a u s e  t o  j u s t i f y  t h s  ? a s s a g e  

o f  P u b l i c  Law 8 - 3 2 .  P u b l i c  Law 8-32 S c s s  n o t  

" e n f o r c e "  A r t i c l e  X I I ,  it e r a d i c a t e s  A r t i c l ?  S I I . ]  

13. A new p r o v i s i o n  s h o u l d  b? added t o  $rrl;le :<I1 wh ich  

. . -  - 
r e p e a l s  P c 5 l i c  ;sw 8 - 3 2  a c d  confir :s  thsz .:.rzi:-i :.-I is now 

a n d  h a s  been  s e l f  - e x e c u t i n g  f r o n  t5.e beginrLi?. ;  

[ N o t e :  Examina t i on  of  t h e  o r i g i n a l  t 3 x z  z112 t h e  

h i s t o r y  o f  A r t i c l e  I shoi.;s t h a t  :I-e i:-5~.2rS 

i-+ ,..-ended Ar t i c le  X I 1  t o  be e n f o r c e d  2:1+::1':- . . i n  

t h e  c o u r t s  by t h e  o r i g i n a l  landoxnzr-c ;;r.:_;r l a n d  

h a d  been  l c s t  i n  a n  i l l e g a l  : r an sac t i - ? . .  



I n  o t h e r  words ,  t h e  v a l u e s  embodied i n  @ t i d e  . '  
- . . . . . . .  ... . . . . . .  . . . .  . . : . . . . .  . . 

X I 1  c o u l d  n o t  b e  . . e n t r u s t e d '  t o  ' t he  p o l i t i c a i -  , 

b r a n c h e s  o f  t h e  Commonwealth government ,  t h a t  is ,  

t h e  e x e c u t i v e  a n d  t h e  l e g i s l a t i v e  b r a n c h e s .  

T h e r e f o r e ,  t h e  L e g i s l a t u r e  e x c e e d s i  i t s  

a u t h o r i t y  when i t  e n a c t e d  P u b l i c  Lax 8:32. 

F u r t h e r m o r e ,  if is  clear from a r e a d i n <  of t h e  

e n t i r e  s t a t u t e  t h a t  i t s  s o l e  i n t e n t  is t o  x a k e  it 

i m p o s s i b l e  f o r  A r t i c l e  X I 1  t o  be e n f o r c s 2  i n  t h e  

c o u r t s ,  o r  anywhere  e l s e . ]  - - 

CONSTITUTIONAL ARTICLES THAT WOULD BE AMENDED : - k z z .  X I  I ,  §§ 2 ,  

3 ,  5 and 6 

CONSTITUTIONAL ARTICLES THAT WOULD BE AFFECTED: S a n e  


