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TO; Herman T .  Cuetrero 
Chn i.r, Pos t-Conver'~ t ion Commi t tee 
'l'hird- Northern Harlana Is lands Constitul.i .una1 Corlve~lti on 
Tel: 670/235-0843 

FROM! neanne Siemer 

MESSAGE : 

Here's t he  s t .ar t  of a cixaft Lo the Governor that: w e  talked 
about on Lhe phone last night. He havc to be in New York over 
this weekend, but wili Finish it when we yet back on  ond day. 

We had the followinq questions: 

1 . .  What is the  form of heading Lhat: yo11 i l ae  .i.n your m e m o s  
t o  t h e  Governor? 

2. Is t h i s  s t y l e  too infowtal? 

3 -  l ' tr ls will t u r n  out to be a f a i r l y  long report -- maybe 
15 pages ors so. 1s this too long? Should i t  be a series of 
shorter reports on discrete subjects? 

4 .  Is the format okay? Do you like to use more subheadings 
in  your memos? 

5 .  Are there other subjects where t h e  Governor proposcd 
amendments that we should cover? (T don't. have my book of 
delegate p~oposals, so I didn't check Lo see if all h i s  
pruposa1.s were covered. You may want t.o look a t  them. ) 
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Memorandum for Uon. Fro ilar~ l'enorio 

From: Herman T. Cuerrero 

Re: S u m r y  of Constl tut. j onal. Amendments Affectirlg the 
E:cocut i ve Branch 

T h i s  is an overview U P  the  cons t i t u t iona l  ame~ldments passed 
by the  Convention that a f f e c t  t h e  Executive Branch. As you w i l l  
not.e, the delegates adopted proposals that you made in your State 
of the Commonwealth speech and made changes inteqded to 
strengthen the Governor's powers to  deal w i t h  CommonwealLh 
pr'obl ems. 

Because t h e  overall effects of the amendments 011 the 
Executive Branch are jnterwoverr, and appear i n  many articles, 
t h i s  memo outlines first the changes in Article 111 (Executive 
Branch1 and Article VT (Local Government). I t  then d e a l s  with 
Article  11 ( L e g i s l a t i v e  Branch) and the  related subjects af 
Aftiale X (Taxation and Public Financc) arid Article Xv 
(Gambling). L have also included a discussion ul related changes 
i n  other arLicles. This memo does not deal with  amendments that 
are peripheral to the operation of the Executive Branch. I can 
brief  you on those i n  a separaLe memo, if that would be useful- 

I am very pleased with the outcome of the Convention. 
Ncarly all of the amendments arc hclpfu l  to the t;;xecutive Dranch, 
and the few that may have negative impacts on cu r r en t ly  planned 
programs can bc accommodated in a variety of ways, a few of which 
1 have suggested here. I car1 provide additional det-ails on how 
w e  can minimize these very few negative irnpactu, as I and others 
involved in t .he administration gave t h i s  considerable thought 
during t.he Convention. I think t ha t .  if passed by the  voters, 
these menciments will strengthen the hand oL the Governor and 
help solve important problems that have caused difficulties far 
t h i s  a l ~ d  o t h e r  administrations. 

A1 Lhouqh the Convention proposed amendments wi th  respect t-u 
many sections of Articlc 111, the  overall thrust of ttie 
Convention's actions in this area was to strengthen the authority 
of the Governor, to delete many of the provisions added by the 
1985 Convention, and to propose modest reforms addressed to 
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problems ol' concern t o  the delegates.  

Execut.i.ve Author i t y  .. -.- . 

Section 1 01 Art i.cle 111, placiny execuLive authori Ly 
aquarcly i.n the hands of the Goverilor:, was left. intact by the 
Cornrention, 11otwithst.andi.ng efrorts by Rota de1egal.a~ to amend 
the aecl-ion so as to provide a constit .uti  onal basis for 
de legat ing  executive author i ty  Lo the  mayors of Rota and 'I'inian- 
The delegates general ly  expressed a fi nn pre1~1.once for a strong 
chief executive, who c:ould direct the a f fa i r s  of t h e  Commo~~wesl.th 
and be held  responsible a t  the polls if thc votera did  not L i k e  
the  way i n  which thc Covernor exercised this authnrity. In line 
with this general view, the delegates left i.alact [.he Governor's 
reorgani.xat ion a u L I ~ o r i  t y  under Sect ion 15, no twi thstanding the 
considerable puhlic furor (and li Ligat ion) that had been prompted 
carly i n the  Governor's administratiori by the excrcise of this 
authority - 

After extended deliberations and a walkout by the RoLa 
clelegaLes, the Convention decided that it w o u l d  not propose any 
amendments to Section 17 of ArticLe 111,  deal ing w i t h  t h e  
dcl i.very of plrfilic set-v:ices in the Comonwea 1 tk. The Saipan 
delegates r\ecognized that the recent court decision in the 
litigation initiated by Mayor Inos by and large confirmed t h e  
authority of the Governor, especial ly  with respect to the 
execution of Commonwealth laws. Although a11 the delegates would 
have preferred more clarity and l e a s  litigation, they were unable 
t f l  reach a concensus on how to achicvc these goa l s .  Staying wi th  
t h e  status quo w a s  a profound setback fo r  former Lieutenant 
Governor Marlglo~ra, w h c ~  decided 11vt to s j.p the Convent ion' s 
proposed amendments because of his disappo.i.ntment on this issue. 
Some uf the litigation on these iss~les may be diminished i n  the 
f u t u r e  i f  the amendments are approved by t h e  voters  because of 
the new provision i n  Article 1 V  (Jud ic ia l  Branch) providing for 
advisory opinions by the Supreme Court. with respect to disputes  
between elected o f f i c i a l s  i n  the Commonwealth. 

The Collventior~ proposed ulelet;io~l f rum Iht. Curls Lit uLiu11 
of several sections added i n  1985 t h a t  intruded on executive 
a u t t l o r i t y .   or exanp+e, the Convention proposed eliminatiorl of 
former. secti.on 21, which established a general rule with  respect 
t o  a l l  boards and commissions appointed by the Governor w i t h  
c ~ r t . a  i n except i ons . The Convcnt ion corlcluded that the rules 
appllicable to  boards and commissiorls should be l e f t  to the 
Governor and t-he Legi.sl .ature f o r  renolut-iorl on a cnsc by case 
t>as i :; . 

T h e  Corlvention a l so  proposed deletion of Che 
c;omstitutional pravisiorls establishing special  of f ices  f o r  
womer~' Y affairs and inriiger~ous affairs. The Convention did 
retain tllc Executive Assistant for  Carol inian Affairs, which has 
a very important symbolic importance to the Carolir~ian c o r n u n i t y  . 
The delegiikes concludeci, however, that a ncwly establ l.shed 
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Council lor lndi qerious Affairs, designed 1.0 i m p l e m e r i t  programs 
a i  med a t  prwervinq Charnorto and Carol i.nian language, ciil ture anti 
tradi t:i.ons, would be desirable and might over ti me lessen t h e  
need for the spec ia l  office for the Carolinians. The Convention 
mticipateci  that thc new Cou~icil. w o ~ l d  assume Lhe dutl es  of some 
exist ing agencies, allhougtl both the Governor and the Lcqi.sl.ature 
w i l l  he able  to influence the scope and extent o f  the Council's 
activities throuqh the normal budgetary process. The Convention 
delegates in establishing th is  new Council wex-e reflecting the 
widespread concarr~ i.n the c o m ~ ~ n  i t.y t haL more attention needed t.o 
he directed to the preservation of indigenous trad i t ions  and 
languages as the Commonwealth growo arid develops over the years. 

The Convention eliminated Lhc elected board of 
education ar~d provided for a strong secretary o f  education to he 
appointed by t h e  Governor. The secretary of education is i n  
charge of establishinq policies and executing Cornonwealth laws 
with respect to  education. The elected local school boards are 
assigned tasks and responsibilities relating the administration 
and irrstruction in the schools as designated by thc secrctsry. 

The Convention a130 addressed the c i v i l  service 
provisions o1 the C o n s t i t u t i o n  and has proposed a series of 
feiorms designed to bring about a more efficient and cost- 
effective c i v i l .  service .  A l l  c i v i l  service comm.issi.on members 
now must come Erom the private sector. The executive branch is 
free to p r i v a t i z e  goverrlment gervices without interference from 
the c:ivil service. In addition, the legislature may create 
excepted posi t i o n s  for professional, managerial, arid eci~ioakional 
pos i t ions  and the personal staffs of elected officials. Another 
important change is the powers of the commission over sa lar i e s .  
The comisrsion proposes sa lary  schedules; tile legislature may 
approve, decrease, or reject  them. I t  may not increase any 
salary schedule or take any other action to raise c i v i l  service 
sa lar ies  - 

PI-ocedural R e f  urns . - - , . . - - - 
The Conventi.on did propose several amendments that  

address preceived prot~lcuts i l l  ttlc? CouuuonwealLil -- yolue iniporla~ll. 
and some re lat ive ly  irlsignifi.cant. None of them presents any 
real. l imitat ion on the Governor's authority.  

Sc?c:tion 7 o f  Article 111, dealing wiLh succession, was 
amended i n  1985 t o  place the presiding officer 01 Lhe ScnaLe in 
line to become lieutenant governor under certain circumstanc:es. 
The Convention recognized that this could lead to an unacceptable 
circumstmcc whcrc the governor and the lieutenant governor might 
be of differenL p ~ l i L i ~ a l  parties or otherwise unable to work 
together. As proposed to be amended, Section 7 would let a 
lieutenant governor who hec:umes governor select a replacemenL 
lieutenant governar subjec t  to the advice and consent of the 
senate. 
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There was co~isiderabl e debate with i n  t h e  Converltion 
regarding the past d i f f i c 1 1 1 t i . e ~  i n  getting a balanced budget 
approved by the executive and legislative branches of the  
government before the fiscal.  year begins. Some very r a d i c a l  
proposal8 were discussed by Lhc delegates  buL e v a r ~ t ~ l i t l l y  rejected 
because o f  their possibly severe cullsequences on the 
Cummonwealth's citizens. The proposed amendments to Section 9(a)  
o f  Article 111 outline a more modest effort at addressing this 
problem, which was one that was generally recognized as being 
best l e f t  t o  the polit.ica1 process. The proposed amendments here 
impose a ki.metablc on the submission of the proposed budget that 
is less demanding than legislation presently in place, direct 
that eoLimnted revenues to based on legislation already enaczteb, 
and modify the continuing resalution procedure so as Lo make it a 
less uttractive alternative in the event that the Governor and 
the Legislature are unable to reach agreement on a proposed 
budget. The Governor remains free, of course, to propose new 
revenue measurcs or other programs as part of the proposed 
budgc k . 

The Convention delegates attached a high priority to a 
qrcatcr flow of 1nformatl.on from Commonwealth o f f i c i a l s  to the  
people regarding the  affairs oS  lie Conm~orlwealt,h. It was i n  this 
veil1 t h a t  the Convention proposed amendment of;' Section 9 (4) to 
prov3.de that the Governor deliver an annual report in persork to a 
joint session of the 1,egislature. The Convention also proposed 
similar such reports by the Resident Representative and the Chief 
Justice o f  the Commonwealth Supreme Court. By deletiny the 
requirement added in 1985 that the Governor's report irlclude a 
comprehensive financial report, the Convention delegates were 
hightlighting kheir view that this annual occasion provided an 
oppor tu11il:y Ior the GOV~I'IJU~' to fil.cjlrl ight  the acco~nplishrnerrts a ~ i d  
challenges of the Administration and propose those importaat new 
measures needed ?-o address t.hc Commonweal thus problcms . 

Several other sections of A r t i c l e  I11 are affected by 
amendments proposed by the Convention, A f t e r  exercisinq 
emergency powers under Section 10, the Governor is required to 
rcport to thc Lcrgislat~lrc within thirty days. Thc ConvcntionV8 
concern about the Legislature's i n a b i l i t y  (or refusal) to act on 
ktie Gover~lor's rlornixlees fur exec;utive brarich pvs i t ivr~s  ar~ri 
concern about "acting" department heads led to proposed 
amendments of Sect-ions 1 2  and 1 4 .  The general view of the 
delegates w a s  t h a t  t h e  Governor was entitled to have his nominees 
autcd upon in timely fashion by the Legislature and that, failing 
such action within a f ixed  period of kine, t:he nnminere should be 
considered confirmed. 

The amendment to Section I I, dealing w i t h  the Attorney 
General, miqhl. be viewed as a more ilnporta11L co11strainL 011 Lhe 
Goverr'lorls authority to appoint, and remove, his own Attorney 
Gcncral.  'l'he Convention a f t e r  I ~ u G ~  debate decided to keep this 
posi t i . 0 ~ 1  an appointed, rather than elected, one. There was 
concern about t h e  independence of the  off ice, however, and the 
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rcqu i rement of "cause" to j u s t i f y  removal was proposed w l . t h  this 
concern i n  mind. There is no definition of "cause" in the 
proposed amendment or in tho accompanying Analysis, but it w a s  
rccogni zed by the delegates that the Governor was erlti t l e d  to 
have an attorney general w h u  generally supported the policies  oL 
the Adnkirlistration- on a practical l eve l ,  the Convention 
recocjr~ized that an attorney general w a s  always free t o  resiqri i f 
t h e  Governor and the attorney qeneral were not ablc to function 
effectively together. [to be inserted] 

Article VI: Local Government 
........A A. 

[to be inserted] 

Ar Licle 11: Leqislative . . . - .. . Branch . . , . . . . . 

[to be inserted] 

Arkicle X : 'Paxa t i  on and Publ&,--~i-Fa~~cg 

[to be inserted] 

Art ic le  XV: Gambling 

[to be inserted] 

Articlc TV: Judicial Drarlch 

A new section has been added to the a r t i c l e  on the judic ia l  
branch providing Eor advisory  opinions. This  is  a way of 
expeditirlg the resolution of disputes betweexi the  executive 
branch and the legis l .ature or local governments. Instead ~f 
going through t h e  f u l l  trial process, this article  short-cuts the 
procedure and takes these disputes directly to the Supreme Court 
for a binding resolution. This Fs part-lcularly important given 
the evident i n t e n t  of Mayor Jnos to keep Litigating questions of 
local government powers. 

When a dispute ar i ses  hetween elected or appointed 
o f f i c i a l s ,  they would normally try to accomplish an i.nforma1 
rcsolukion outside thc courts .  If that fail:;, howcvcr, no onc 
may bring a lawsuit in the  normal course. Intra-govermental. 
disputes must. be resolved through Lhe advisory opinion process. 
If the Supreme Court decides that resolution of the dispute 
requires extensive fact-finding, then it can remand the case to 
the trial court for a reqular trial, Normally, however, the 
Supreme Court w i 1 . l  decide the matter on an expedited basis.  
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This new power, which will be used to define the 
relationship between local governments and the Commonwealth 
government, and the relationship between the Execmtive Branch and 
t h e  Legislative Branch, puts a premium on the appointments made 
to the Supreme Court bench. Thc rcsidcncy requirements for 
appointees to t h e  courts have been relaxed, so that residence in 
the Commonwealth during any I i v e  years (not necessarily 
immediately before appointment) will suffice.  

Article -..-.- .- V: Representation in the United States 
s.. ..-.. 

The delegates were concerned about the problems created by 
the Washington Reyfese~ltative when he seeks to represent the 
Commonwealth government, which is the prerogative of the 
Governor. Although the delegaLes did not  move to an appointed 
Washing Loa rep, as you recommended, they did speci f i.ca l . ly 1 i m i t  
the Washington rep's activities, as followa: 

"The Resi.dent Representative does not. speak for t h e  governor 
and the executive branch of the Commonwealth government unless 
the governor authorizes t h e  Repre~entative to do so. The 
gover~~or may appoint a .liaison officer in Washington, as has been 
done in Hawaii and at other locations, to represent the governor 
and the executive branch. Nothing in arLicle V has i 1 1  the past 
or now restricts the governor in this respect. 

"The functions of an elected representative of the people 
are different from the functions of the envoy of the governor, 
who i s  also elected by the people. The elected representative 
keeps track of legislation that might affect the Northern 
Marianas and providcs input to fcllow elected legislators about 
the interests of the people of the Commonwealth. The elected 
representative also pursues the interests of individual 
constituents with federal executive branch agencies. The 
governor's representative pursues the governor's program with the 
federal governments and with state governments. The governor 
must implement Cornonwealth laws, and this requires, in some 
instances, work with the federal government and a legislative 
program in the Congress." 

Article IX: Initiative, Referendum and Recall _.._. ._._ I _ _  .... . .... ....._..I A ___...__ 1 _ . . _  - A__. ..+.._.._ .._.. \ ..._ -..-.._ -....... ... .--..- 
In co~ulection with the compromise on the new four-year term 

for t-he House, the delegates ins is ted on mflctments that make 
recall of elected officials easier. 

under the amended provisiorr, a recall caxmot be done during 
the first 3ix months j.n office. After that, a petition for 
recall can be qualified by collecting sigxiatures from 20% of the 
peLsons qualified to vote for the official . Thj  s applies to 
mayors and municipal counc:il rned~ers as well as leyislators and 
Lhe governor. 
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If a petition is certified hy the Attorney General, then it 
goes on the ballot wlth in  90 days -- at a specjal election if no 
regular election is coming up -- and the recall auccccds if it is 
approved by a majority o f  the votes cast .  These relaxed 
requirements may mean an increased use of the recall power. 

~t i c l a  X1;  Commonwealth Lands -.-.- ..- . .,- 

The amendments to Article XI m a i n t a i n  the reorganization and 
consolidation of public land functions contained in the executive 
order, but re-establish a board to head these functions rathes 
than a single individual. The delegates left the management of 
the public lands in the executive branch, as you recommended, but 
they were not  satisf ied to leave these  matters in the hands of a 
s i n g l e  individual. For tha t  reason, you have a somewhat unusual 
executive branch department created by these amendments. It will 
be important to do some detailed planning about how ta  implement 
these amendments if they are passed by the voters. I think this 
proposed structure will give you the fl.exibility that you sought 
in the executive order, if i t  is inplcmented properly. 

The delegates did not re-establisli  t:he corporation, but they 
set up a five-person board within the executive branch and gave 
the board the powers to act like a corporation. 

The deleqates provided that the directors are appointed by 
the governor, and may be removed by the governor without 
limitation. There is no requirement of removal "for cause" in 
the constitution. ' the directors serve five year staggcrcd terms, 
which means that every governor can appoint four of the five 
members within a f i r s t  term. The L'irst appointments that you 
make nil1 be important in setting the pro~cdures under which t h i s  
five-person board acts within t h e  executive branch. 

All of the appointees must come from the private sector (or 
f r'om the  ranks of retifed government. employees) . 

The homestead program, which was well-understood by the 
delegates to have outlived its original purposes, was cut back 
and most of the constitutional requirements were eliminated ia 
favor of regulations promulgated by the bureau. The bureau was 
given authority to use ptlblic land for housing for homestead 
applicants, if that proqram fits with the governor's objectives. 

The leasing program was also simplified. The lagislat. l~re's 
approval fo r  15 year extensions (above the basic 2 5  year term) 
and for parcels of more than 5 hectares must be done i n  an up or 
down vote; no conditions may be added. I f  the  legislature fa i l s  
t o  act w i th in  60 days, the lease is deemed approved. The 
delegates added a requirement for notice that public land parcels 
are available for commercial lease so that competing bids may be 
received and a requirement for public hearing, but I think that 
these requirements can be met in a streamlined fashion under new 
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procedures. 

Thc sale program for land exchange purposes or government 
uses was also changed to simplify the bureau's participation. 
The bureau may transfer titile to another government agency. That 
agency, which needs the land either for its own buildings or for 
land exchanges, h a s  the responsibility to justify the request and 
to handle the details after the bureau turns over the necessary 
land. The bureau must dispose of requests for land transfers 
within two years. 

A new pcrmanent preserve program w a s  set  up. The basic idea 
here is to a l l o w  the bureau t o  maintain scjme of the public lancis 
in perpe tu i ty  f o r  p u & l i ~ :  use. The constitution provides 
flexibility In determining whlch of the public lands should be 
set aside Eor this purpose. The only required preserves are 
those, like sandy beaches, that were previously in the 
Constitution plus Bird Island, Forbidden I s l a n d  and currently 
designated wildlife areas (Kagman Wildlife Conservation Area, 
Chenchun Birc i  Sanctuary, Katan Afato Wildlife Conservation Area ) .  

Artic;le  X L T :  Restrictions . ,.,.-.- on Alienation of ....-.-- Land 

There are some major changes i n  Axticle 12 that should go a 
l o r ~ j  way to alleviating the concerns of local and foreign 
investors who need to acquire land in the Camonwealth. 

The largest problem in dealing with Land titles has becn thc 
constitutional provision that land transactions in violation of 
Article 12 are void ab initio. That has been changed, and the 
rlaw standard i s  "voidablen. That means, when a bona fide 
purchaser takes title t o  land where there has previously been a 
violation of Article 12,  the bona fide purchaser does not lose 
the land. The court w i l l  shape other remedies. 

The 6-year statute of limitations on actions challenging 
Sand transactions has been put i n  the constitution. This will 
protect against the likely result that the courts would hold 
Public Law 0-32 unconstitutional. The Attorney General has been 
given responsibilities tu assivt landowners wiLh respecL Lo 
Article 12 restrictions, which should take away the argument that 
unsophisticated landowners have been taken advantage of by 
foreign in teres t s .  This  argument might lead courts in the future 
to invalidate transactions if this protection ware not available 
t o  1 andouners. 

The requirements for ownerehip and control of corporations 
owning land have been reduced from loo%, imposed i n  the 1905 
ilmendwtults, back to t h e  51% used i n  the 1976 Constitution. A 
simple "control" test has been set out in the Constitution (and 
explained i n  the Analysis) to determine if persons of Northern 
Marianas descerlt are the owners and directors. This i s  illtended 
to g e t  rid of the  arguments about "shamw corporat.ions and "front" 
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persons. 

Thc problems with the 25% Northern Marianas descenl 
limitation have been met with a new exception all.owing g i f t s  to 
and j.rlheritance by children and grandchildren who do not meet t h e  
25% thre sho ld .  


