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Chair, Subcommittee on Legal Matters 
Preconvention Committee, Third Northern 
Marianas Constitutional Convention 

Caller Box 10007 
Saipan, MP 96950 

Dear Governor Camacho: 

We received a letter of April 7, 1995 from Herman T. 
Guerrero, Chair of the Preconvention Comriittee, informing us that 
your Subcommittee will review the proposals to provide legal 
services to the Convention. We were pleased to learn of your 
election to the Convention and the Subcommittee Chair. Both Mr. 
MacMeekin and I recall fondly living on Saipan during your tenure 
as the Commonwealth's first elected Governor. My father-in-law, 
Jose Terlaje, has always spoken very highly of you. Your 
experience will provide a valuable perspective for the 
Convention's deliberations. 

As you know, our firm has submitted a proposal to provide 
legal services to the Convention or to the Saipan delegation. 
Because we are situated in Washington, D.C., we have not sought 
the role of primary legal counsel. Because of our long 
association and experience with the Commonwealth, however, we are 
very interested in contributing to this historic process. Our 
firm has maintained extensive files on most constitutional issues 
in the Northern Mariana Islands since before termination of the 
Trusteeship Agreement, and we have ready access to research 
materials here that are simply unavailable in the Commonwealth. 
With our electronic communications capabilities, we could provide 
a valuable research link to assist the Convention. 



Hon. Carlos S. Camacho 
April 18, 1995 
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I'm convinced we can provide prompt legal work of the 
highest quality at excellent rates. In the event presence is 
needed in the Commonwealth during the Convention, we would be 
willing to negotiate a daily rate for our legal services. 

On some issues, particularly the law of the sea and natural 
resource rights, we can make immediate contributions based on 
work done in the Covenant Section 902 Consultations. I am 
sending by mail a copy of my article "The Exclusive Economic Zone 
and the United States Insular Areas: A Case for Shared 
Sovereignty," 25 Ocean Development and International Law 365 
(1994) for your consideration. I hope you will favorably 

- - consider our proposal. - .. - A 

I plan to be in the Commonwealth on other business early in 
May and would appreciate the chance to meet with you during that 
time. Meanwhile, please let me know if you have any questions 
about our proposal. 

Encl. (by mail) 
Donald C. Woodworth 
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The Exclusive Economic Zone and the United States 
Insular Areas: A Case for Shared Sovereignty 

DONALD C. WOODWORTH 

MacMeekin & Woodworth 
Washington, D.C., USA 

The article analyzes the legal and practical elects o j  the 1983 Proclamatioti o j  the 
United States Exchtsive Economic Zone EEZ) and the Magnuson Fishery Conser- 
vation and Management Act on the large EEZs surrounding five itzsular areas of 
the United States: Pi~erto Rico. the Virgin Islands. American Samoa, Guam, nnd the 
Northern Mariana lslanak. Applicatiot~ ojthe Magnuson Act has impeded develop- 
ment and conrervalion o j  insular fisheries. Insular governments oppose imposition 
of federal resource aurhority in the ins~clar EEZ. Federal authority in the EEZ is 
limited by the proclamation and by jederal and international law. While the jederal 
government has sovereign inrerests in the insular areas, insular citizens who are nor 
vested with juII political rights and equal representation in the national government 
properly retain the proprietary and beneficial interests in theresources of the iac,.v- 
lar EEZ. A model for sharing sovereign& in the insular EEZ is proposed. 

Keywords exclusive economic zone, Magnuson Fishery Conservation and Man- 
agement Act, equal footing, insular areas of the United States, commonwealths, tcr- 
ritories, possessions, Puerto Rico, Virgin Islands, American Samoa. Guam. Com- 
monwealth of the Northern Mariana Islands 

In 1982, after more than a decade o f  negotiations, the United Nations Convention on the 
Law o f  the Sea (LOSC)' was signed in Montego Bay, Jamaica, by 119 nations (and 
other entities) and opened for signature by others. This convention codified the intema- 
tional concept o f  an exclusive economic zone (EEZ) extending 200 nautical miles sea- 
ward o f  the shoreline within which coastal states have sovereign rights over resources 
and various other jurisdictions. The United States chose not to sign the convention, but 
has formally recognized the legality o f  the exclusive economic zone. A year later, in 
1983, President Reagan proclaimed the EEZ o f  the United States.' 

This article is based on a paper presented to a national conference, "A Timc of Change: 
Relations Between the United States and American Samoa, Guam, the Northern Mariana Islands, 
Puerto Rico, and the United States Virgin Islands," at the George Washington University on 
February 9, 1993. It has been revised and updated to reflect developments since that conference. 

The author is a partner in the law firm of MacMeekin & Woodworth in Washington. D.C. 
The firm was counsel to the Commonwealth of the Northern Mariana Islands on oceans and 
fisheries policy during the Covenant Section 902 Consultations and other discussions with thc 
federal government described in this article. The opinions expressed in this article are those of 
the author and do not necessarily represent the official position of the government of the Com- 
monwealth of the Northern Mariana Islands. The author appreciates the assistance provided to 
him in the preparation of this article by his law partner, Daniel H. MacMeckin. 

Address correspondence to Donald C. Woodworth. MacMeekin & Woodworth, Attorneys at 
Law, 1776 Massachusctts Avenue, NW, Suite 801, Washington, DC 20036. USA. 



The zone proclainled by the United States is the largest o r  any nation in the world 
by a wide margin.' I t  encompasses some 3,362,600 square nautical miles, more than 3 
billion acres4 This area is more than one-fifth larger than the land area of the United 
States. President Reagan's proclamation can be characterized as the largest territorial 
acquisition in the history of the United States. 

Most of this "wet territory" is not adjacent to the 48 contiguous states. In fact, the 
exclusive economic zone adjacent to the continental United States, including the Atlantic 
and Pacific coasts and the coast of the Gulf of Mexico, comprises only about 20 percent 
of the total area. The states of Alaska and Hawaii both have gigantic exclusive economic 
zones, each of them larger than the entire exclusive economic zone area adjacent to the 
contiguous 48 states. Even larger than either of these, however, is the area surrounding 
the insular areas of the United States, including the commonwealths of Puerto Rico and 
the Northern Mariana Islands; the tenitories of Guam, the Virgin Islands, and American 

-r.* Samoa; and the other island possessions of the United States. When combined, these 
insular areas have exclusive economic zone areas of more than 1 million square nautical 
miles, about 31 percent of the t0tal.j 

Within these areas are fertile fishing grounds and potentially valuable mineral de- 
posits. Currently, the insular governments derive almost no revenues from the natural 

- 
~~p .. ~ . resources ~ . of these waters. The economic future of the insular areas would be brighter if 

~cean-based industries could be developed. Federal laws that applK-notably the Magnuson 
Fishery Conservation and Management Act: are not well suited to fostering local devel- 
opment of the resources. ?he  unsettled state of jurisdiction in the insular EEZ could 
inhibit future development of marine mineral resources.' The United States should rec- 
ognize the ownership interests, proprietary and beneficial, of the people of the five insu- 
lar areas in these resources and the authority of the insular governnlents to manage and 
conserve the living and non-living resources of the exclusive economic zones surround- 
ing their islands for the benefit of the U.S. citizens and nationals residing there. 

The United States does have clear interests and responsibilities in the exclusive 
economic zone of the insular areas. These include interests in navigation, commerce, 
national defense, and international affaiix8 Economic development of this EEZ, particu- 
larly of its marine mineral resources, will almost certainly require the scientific and 
administrative expertise of the federal government. For the long-term stability of U.S. 
relations with the insular areas, an ocean resource policy that recognizes the islands' 
proprietary and administrative resource rights, while clearly acknowledging paramount 
federal authority in the areas of commerce, defense, and foreign affairs, is needed? 

An examination of the presidential proclamation shows that, without enabling fed- 
eral legislation, the proclamation is not domestically self-executing. Under both federal 
and international law, citizens who are deprived of the right to vote and are not 
represented in the national government (such as those residing in the 'J.S. insular 
areas) should retain the ownership and beneficial interest in the marine resources of 
the EEZ. 

Several practical problems have resulted from current federal EEZ policy. The Magnuson 
Act, although much improved by the amendment to include tuna under United States 
jurisdiction,1° does not recognize the interests of the insular areas as tuna resource own- 
ers and does not allow the island governments to generate revenues from the harvest of 
their fisheries resources. The American Pacific islands are excluded from most regional 
conservation and management organizations because of their lack of EEZ jurisdic- 
tion. For example, provisions of the South Pacific Tuna Treaty" favor non-American 
islands of the South Pacific over the U.S. insular areas in developing canneries and other 



fisheries-support industries. Federal policy should recognize the ownership interest ol'tlie 
insular peoples in their marine resources, while ensuring that vital federal governmental 
interests are protected. 

Resources of the Insular EEZ 

Fish 

The insular areas of the United States are involved in the fishing industry. All have 
significant local commercial industries, as well as recreational and subsistence fisheries. 
In the Caribbean, Puerto Rico and the Virgin Islands have active shallow-water reef fish 
industries that harvest numerous species of finfish.12 Both have substantial spiny lobster 
fisheries as well." In the Pacific, American Samoa, Guam, and the Northern Mariana 
Islands all have significant local commercial industries.I4 

Puerto Rico and American Samoa also have major tuna canning industries. In 1989, 
Puerto Rico canned more than half of the 535,000 tons of tuna processed in the United 
States, although much of it came from Pacific fisheries." In 1990 two of the island's 
five canneries closed and a third cut back its operations. The closings resulted in a loss 
of about 2,000 jobs.16 In spite of these developments, Puerto Rico and American Samoa 

- - - - - . 

. €0-r-~ntillueetOd~minate-UrS:tuna landings-and canriing piodactlon, accounting for' 
93 percent of the total." 

In addition, both Guam and the Northern Mariana lslands have substantial transship-' 
ment operations. The Northern Mariana Islands have hosted a substantial transshipment 
operation based on Tinian Island. During the seven-year period from 1983 through 1989, 
an average of 76,000 short tons of tuna were landed and transshipped through Tinian 
Harbor.I8 In 1991, nearly 68,000 tons were transshipped from Tinian.19 

The exclusive economic zones of the insular areas include some remarkable geological 
features, including profound ocean depths. The greatest known depths in the Atlantic 
and Pacific oceans occur in the Puerto Rico trough and the Marianas trench, respec- 
ti~ely.~'  Extreme depths also occur near American Samoa in the Tonga trench. All the 
Pacific areas have experienced volcanic activity. 

Mineral resources exist in the insular areas of the United States. In the Caribbean, 
sand and gravel deposits have been identified offshore of both Puerto Rico and the 
Virgin  island^.^' Ferromanganese crustal deposits have been discovered on the Aves Ridge, 
near St. Croix in the Virgin  island^.^ Gold and other heavy metal placer deposits are 
considered likely in areas off the north coast of Puerto Ri~o .~ '  In the Pacific, American 
Samoa, Guam, and the Northern Mariana Islands all have known deposits of ferromanganese 
crusts and polymetallic sulfides.24 

Mining any of the known marine mineral deposits is not considered to be economi- 
cally feasible now. Some of these deposits are attractive enough, however, that further 
exploration has been rec~mmended.~~ 

Presidential Proclamation 5030: The Exclusive Economic Zone 

President Reagan's 1983 EEZ proclamation defined the exclusive economic zone of the 
United States as "a zone contiguous to the territorial sea, including zones contizuous 
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to the territorial sea of the United States, thc Common\vealth of Puel-to liico, the 
Conlmonwealth of the Northern Mariana Islands (to the estent consistent with the 
Covenant and the United Nations Trusteeship Agreement), and United States over- 
seas territories and p~ssessions."'~ The proclamation declares that the United States 
has 

sovereign rights for the purpose of exploring, exploiting, conserving and managing 
natural resources, both living and non-living, of the seabed and subsoil and 
the superjacent waters and with regard to other activities for the economic 
exploitation and exploration of the zone, such as the production of energy 
from the water, currents and winds. . . .27 

The U.S. Department of State and other federal agencies have claimed that the EEZ 
proclamation by itself provides the federal government with authority to explore, exploit, 
conserve, and manage the living and non-living resources of the exclusive economic 
zone to the exclusion of the insular  government^.^^ 

Most of the insular governments, of course, do not share this opinion. Four of the 
five insular areas maintain that the economic rights in the EEZ should belong to the 
insular governments. Guam and the Northern Mariana Islands enacted laws asserting 

- -  - - -- 
jurisdiction in tbe exclusive economic zone well before President Reagah's proclam-$ 
tion. In November 1992, voters in American Samoa approved an amendment to their 
constitution asserting local jurisdiction over the EEZ. All three political parties in Puerto 
Rico have advocated local control of the EEZ in congressional deliberations on the fu- 
ture political status of the c~mmonweal th .~~ Even the state of Hawaii has asserted, and 
reserved, its jurisdiction of the EEZ in its state ~onsti tution.~~ 

Local jurisdiction over resources of the exclusive economic zone in the insular areas 
is lawful and does not conflict with the assertion of federal sovereignty in the EEZ 
proclamation. Recognizing the jurisdiction of the insular governments in the exclusive 
economic zone is not only lawful, it is a good idea. 

Notice to tlze World 

Proclamation 5030, the EEZ proclamation, was issued pursuant to the constitutional 
foreign affairs authority of the president. As such, the proclamation has external effect 
only.3' It notifies foreign nations that the resources of the EEZ are not available for 
their exploitation. The proclamation is not domestically self-executing; it does not it- 
self establish domestic law for the conservation and management of EEZ resources. Con- 
sequently, it does not itself delegate resource management authority to the agencies of 
the federal government. Similarly, the proclamation does not allocate this authority among 
the federal government and state or insular governments. 

"111 accorhrtce wit11 111 e rules of irrterrrational law" 

The proclamation expressly recognizes limits to the sovereign rights asserted by the 
United States in the EEZ. Federal authority is asserted only "to the extent permitted by 
international law" and is to be exercised "in accordance with the rules of international 
law."32 International law limits the sovereignty of a coastal nation in the exclusive eco- 
nomic zone, especially vis-a-vis its dependent territories.. 



International Law 

Tlre United Natiorrs Converrtion on tlre Law of the Sea 

The authority for the U.S. declaration of an exclusive economic zone comes from inter- 
national law and, especially, the United Nations Convention on the Law of the Sea. The 
United States has not signed the convention, but its objections pertain to certain of the 
deep seabed mining provisions, not to the EEZ regime.33 The United States has accepted 
most provisions of the LOSC as codified international law and has pledged to adhere to 
the provisions of the convention except those establishing the deep seabed mining re- 
gime.34 

The LOSC includes two provisions regarding dependent territories. The first, Article 
305(1), provides, in part, that the convention is open for signature by 

all territories which enjoy full internal self-government, recognized as such 
by the United Nations, . . . and which have competence over the matters 
governed by this Convention, including the competence to enter into treaties 
in respect of those rnatter~.~' 

The second, Resolution 111, declares that 
-- - - - - - - -. - - - - 

[i]n the case of a territory whose people have not attained full indepen- 
dence or other self-governing status recognized by the United Nations, or - .  
a territory under colonial domination, provisions concerning rights and 
interests under the Convention shall be implemented for the benefit of the 
people of the territory with a view to promoting their well-being and devel- 
~ p m e n t . ~ ~  

The insular areas of the United States do not, at present, meet the qualifications for 
signing the convention according to Article 305(1). Each insular area is subject to the 
foreign affairs authority of the United States. None, as yet, has been granted competence 
to sign the convention or enter into treaties under the convention. This fact is not sur- 
prising since the United States itself has chosen not to sign the convention. Should the 
United States change its policy on the convention and decide to sign, it could constitu- 
tionally authorize the insular areas to become parties to the convention. Unless and until 
the United States undertakes such an authorization, the insular areas of the United States 
fall under Resolution 111. 

International law on the achievement of self-government by a non-self-governing 
territory is embodied in principles contained in the Annex to General Assembly Resolu- 
tion 1541 (XV) of December 15, 1960.37 Principle V1 in that annex states: 

A Non-Self-Governing Territory can be said to have reached a full measure 
of self-government by: 
(a) Emergence as a sovereign independent State; 
(b) Free association with an independent State; or 
(c) Integration with an independent State. 

None of the United States' commonwealths or territories has attained the "full mea- 
sure of self-government" as defined in Resolution 1541. They certainly have not become 



sovel.eign illdependent states. ?'hey have not become freely associated wit11 the United 
States because they do not have the power to unilaterally disassociate themselves lion1 
the sovereignty of the United States." Integration with an independent state, the United 
States, also has not occurred, because integration requires complete equality between the 
peoples of the insular areas and the United States, including "equal rights and opportuni- 
ties for representation and participation at all levels in  the executive, legislative and 
judicial organs o f  g~vernment." '~ 

Consequently, provisions of the LOSC concerning rights in the exclusive economic 
zone are to be "implemented for the benefit of the people of the territory with a view to 
promoting their well-being and development." This creates an express responsibility on 
the part of the United States to administer the exclusive economic zone adjacent to thc 
insular areas for the benefit of  the people o f  those insular areas. 

Custoinary international law likewise requires the United States to administer the exclu- 
On metro- sive economic zone for the benefit of its dependent insular citizens. All forei= 

politan nations that withhold full political rights in the national government from the 
people of  an insular area recognize the right of the island government . . .. to retain jgjsdic- 

-. - -- 
~ t ion-overthe resources of the EEZ on behalf of its inhabitants.40 

The issue has been faced by almost every metropolitan government, whether its 
relations are with a commonwealth,'territory, or freely associated state, or even when the 
island government is considered to be a department of the national government. In 1978, 
Professor Thomas Franck made a comprehensive survey of  the relationships between 
metropolitan governments-including the United States, New Zealand, Great Britain, France, 
Denmark, and the Netherlands-and their dependent island states and territories. This 
survey focused on control of the natural resources of  the EEZ. Professor Franck identi- 
fied the general rule of international legal practice on the subject: 

With only one major and two trivial exceptions, the general rule is that met- 
ropolitan powers with integrated overseas territories or associated states ei- 
ther have given the population of the overseas territory full and equal repre- 
sentation in the national parliament and government or have given the local 
government of the overseas territory jurisdiction over the mineral resources 
and fisheries of  the exclusive economic zone.4' 

The survey also pointed out that 

[tlhe sole significant exception to this rule would appear to be the United 
States, which, in the case of Puerto Rico, has neither accorded that common- 
~vealth full popular participation in the national (congressional) lawmaking 
process nor delegated to it the jurisdiction over fisheries and mineral re- 
sources in the 200-mile zone around the i~ l and .4~  

Illustrative examples from the Pacific are the New Zealand dependencies: the Cook 
Islands, Niue, and Tokelau. The Cook islands and Niue have political relationships with 
New Zealand that are analogous to the United States' relations with the commonwealths 
of Puerto Rico and the Northern Mariana Islands: the island governments are "self- 
governing," while the national government is responsible for foreign affairs and de- 



lcnsc." Tokclnu, on the other hand. lias no constitution and is governed by the law or  
New Zealand," similar to the organic acts by which the United States governs the terri- 
tories of Guam and the Virgin Islands. Regardless of these distinctions, the New Zealand 
EEZ law does not apply to its dependent islands.4s New Zealand recognizes the jurisdic- 
tion of all three of its affiliated island governments over the resources of their EEZs. 

Indeed, the United States has recognized the sovereignty of the Cook Islands and 
Tokelau in their exclusive economic zones by entering into treaties establishing the mar- 
itime boundaries between each of them and the United States.46 These treaties have been 
cited as proper implementation of the United Nations Convention on the Law of the Sea 
provisions on dependent island states.47 The United States treaty with the Cook Isiands is 
viewed as an implementation of Article 305 of the convention, whereby a dependent but 
self-governing coastal state exercises international competence and treaty-making author- 
ity in the exclusive economic zone.48 The treaty with New Zealand regarding Tokelau, 
mea:~while, is seen as recognition of the principle embodied in iiesolution Ill, whereby 
rights in the EEZ are implemented for the benefit of the people of an island territ~ry.'~ 

Although New Zealand's political relations with these islands may be distinguished 
in various details from the relationship between the United States and its insular areas, in 
general the analogy holds. Technical differences in the status relationship do not account 
for differences in international practice regarding the control of ocean resources by coastal 
island states. International law and public policy both favor -allowink island peoples to 
retain jurisdiction over the resources of the EEZ surrounding their islands. - -  , -.. . .  . . . ,  .. 

An example of the continuing adherence to this international norm is found in the 
announcement by the British government of the creation of an EEZ around the Falkland 
Islands. On October 29, 1986, the government of the United Kingdom declared the 
establishment of a Falkland Islands Interim Fisheries Conservation Zone in the marginal 
sea surrounding the Falkland I ~ l a n d s . ~  The declaration was intended to provide notice to 
the international community of the establishment of the zone, but the legislation to im- 
plement the declaration and to provide the necessary administrative regime was enacted 
by the Falkland Islands government. The Falkland Islands government retains full ad- 
ministrative control of the zone, and proceeds of the licensing of fishing vessels operat- 
ing in the zone are the property of that g~vernment.~' Income from this source has 
proven substantial. Since 1986, the Falklands islands have realized an average of about 
25 million pounds (about U.S.$37 million) annually from the sale of squid fishing 
licenses alone.s2 

Thus, an internadonal norm or standard of practice is recognized and supported by 
both the United Nations Convention on the Law of the Sea and by the customary prac- 
tice of nations. Metropolitan nations that extend full political rights in the national gov- 
ernment and parliament to the citizens of their affiliated, semi-autonomous states may, 
and frequently do, assume jurisdiction over the EEZ of the dependencies. Metropolitan 
nations that withhold representation in the national government From the citizens of an 
affiliated, semi-autonomous state should not, and almost never do, assume jurisdiction 
over the resources of the EEZ of such a state. The standard reflects a balance of interests 
with equitable force-political rights are balanced against rights in the ocean resources. 
No state or people should be deprived of both. 

Marine Resource Laws of the United States 

The single significant exception to the international standard noted in the Franck study 
was the Commonwealth of Puerto R i c ~ . ~ '  As noted above,J4 federal policy \vilh respect 



10 I'uerio Rico has been criticized because, although the people of Puerto Rico lack 
representation in Congress, the United States has no1 delegated resource jurisdiction to 
the commonwealth government. The principal example of the United States taking feder- 
al jurisdiction of the resources of the exclusive economic zone was then, and is now, the 
Magnuson Fishery Conservation and Management Act. 

Tlre rlrlagnusori Fisllery Coriservatiori arid Mariagemeri Act: 
Natiorializirtg U.S. Fislleries 

In 1976, nearly seven years before the proclamation of the exclusive economic zone, the 
United States asserted exclusive fisheries conservation and management jurisdiction to a 
distance of 200 miles off U.S. coasts in the Magnuson Fishery Conservation and Man- 
agement Act." The act applies to areas offshore of all U.S. coastal states and insular 

Although the states and insular areas are represented on the regional fishery man- 
agement councils created under the act, appointments of most members of these councils 
are made by the secretary of cornmer~e.~' The councils are responsible for preparing 
fisheries management plans for all fisheries within their area. Their functions are entirely 
advisory, however, because proposed plans must be approved by the secretary of com- 

-- ~- .- -~ .- . . 
mercelSs Similarly, a council may cornmerit-on any 'application-for foreign fishing in its .. . - -  

area, but cannot approve or disapprove these application~.~~ 
The Magnuson Act now claims f6r the United States "sovereign rights and exclusive 

fishery management authority over all fish . . . within the exclusive economic zone."@' 
The intention of the act is to prevent overfishing, "while achieving, on a continuing 
basis, the optimum yield."61 The optimum yield is to "provide the greatest ov~rall  bene- 
fits to the Nation, with particular reference to food production and recreational opportu- 
nities," with its primary objective to harvest the "maximum sustainable yield from each 
fi~hery."~' Fees for domestic fishing are set by the secretary of commerce, who may, by 
agreement, share them with the states.63 Such fees are limited, however, to the adminis- 
trative cost of issuing the  permit^.^ Foreign fishing vessels are specifically permitted to 
harvest that portion of the optimum yield not harvested by U.S. vessels.65 "Reasonable" 
fees may now be charged of foreign fishing vessels, but all fees collected are paid into 
the federal treasury.66 

State and insular governments retain their jurisdiction over fisheries within their 
boundaries (that is, within their three-mile territorial seas), but even this authority may 
be preempted by the secretary of ~ommerce.~' 

Tuna and other highly migratory species are treated differently from other fish un- 
der the act. Until January 1, 1992, highly migratory species were excluded from the 
exclusive management authority of the United States. They are now included but are 
subject to a special requirement that the United States cooperate internationally in the 
conservation and management of these species.68 

Federal policy under the Magnuson Act is to maximize the harvest of all fish. Con- 
servation is not an end in itself. As long as an "optimum" yield is maintained, all fish 
not harvested by U.S. fishing vessels may be harvested by foreign vessels.69 Because of 
the way the term optimum is defined, however, the permitted yield need not be sustain- 
able.1° In many cases, "optimum" harvests have resulted in dramatically declining yields 
and depressed industries." 

Domestic fees may be shared with insular governments but are limited to the cost of 
issuing the fishing permits. Foreign fees must be "reasonable," and all revenues are paid 



the federal treasury. Altogether, thc Ma~lluson Act nationalizes the U.S. fishe~.ies, 
~naking these resources subject to exclusive federal control and directing all revenues to 
the federal treasury. 

Tlre Outer Conti~iental S/ielf Lands Act atid flre U.S. Itisrrlar Areas 

The United States has not implemented the EEZ proclamation with respect to marine 
minerals in the insular areas. In 1945, President Truman proclaimed the exclusive juris- 
diction of the United States over the natural resources of the continental shelf.72 In 1953, 
the United States implemented this proclamation and established jurisdiction over its 
continental shelf by enacting the Outer Continental Shelf Lands Act (OCSLA).73 The law 
provides authority for the Department of the Interior to lease oil and gas, as well as 
sulfur and other hard minerals, in the outer continental shelf. This. law defines the "outer 
continental shelf' (OCS) as those submerged lands seav.ard of the lands granted to the 
coastal U.S. states pursuant to the Submerged Lands that appertain to and are 
subject to the jcrisdiction and control of the United States.75 

Based on this definition, the Department of the Interior has asserted that the OCS 
jurisdiction is "ambulatory": that it may become more extensive as federal minerals ju- 

-- - - - r i ~ r l i r . t i n n d ~ ~  Originally,_thnlll=sjurisdiction. was no_t _nearly as. extensive as 
the EEZ. The area of the OCS was estimated as recently as 1987 at 1.6 million square 
nautical miles.77 This is less than half the estimated EEZ area ot3.36 million square 
nautical miles.7B Nedertheless, the Department of the Interior now claims that its author- 
ity extends to the outer limit of the EEZ, regardless of the geological attributes of the 
continental shelf.79 

The current seaward extent of the OCS is the subject of lively debate, but it is 
generally agreed that the OCSLA does not apply to the continental shelf offshore the 
insular areas of the United States. The Gorda Ridge opinion, issued by the solicitor for 
the Interior Department, makes clear that, although the OCS offshore the states of the 
Union may expand to fill the EEZ, the OCSLA does not apply offshore the insular areas 
of the United States: 

Since the portion of the EEZ contiguous to U.S. commonwealths, territories 
and possessions is not off the coast of a state, this portion of the EEZ is not 
within the definition of the OCS under 43 U.S.C. sec. 1331(a). . . . Thus, 
such submerged lands do not presently fall within the leasing authority of 
the Department of the Interior under the OCSLA.Bo 

Accordingly, the United States has not implemented the presidential proclamation of an 
exclusive economic zone or otherwise established federal minerals jurisdiction on the 
continental shelf or in the exclusive economic zone seaward of the U.S. insular areas. 

M a r i n e  Resource Laws of the  Insular Areas 

The Commonwealth of Puerto Rico, Guam, American Samoa, and the Commonwealth 
of the Northern Mariana Islands have all enacted their own marine resource laws. All 
three Pacific insular areas have voted to approve local EEZ jurisdiction. The Common- 
wealth of Puerto Rico has sought to obtain EEZ jurisdiction in political status legisla- 
tion during the last Congress. The governors of all five insular areas have proclaimed, 
on behalf of the insular governments, the '?jurisdiction and the exclusive inalienable 



riglit lo cxplorc, exploit, conserve. manage and control the living and non-living Ire- 

sources within their respective exclusive economic zones for the benefit of their in- 
habitant~."~' 

Puerto Rico 

The Com~nonwealth of Puerto Rico has enacted its own laws on marine resources, both 
living and non-living. Puerto Rico's Fisheries Acta2 established jurisdiction of the coni- 
n~onwealth over all marine flora and fauna, including tuna. This jurisdiction extends 
seaward 12 miles kom shore, somewhat beyond the territorial sea of Puerto R i ~ o . ~ '  

The Commonwealth of Puerto Rico has also established ownership of commercial 
marine minerals in the submerged lands surrounding the islands by enacting the Puerto 
Rico Mining This ownership extends seaward as far as "where the depth of the 
waters allows their exploitation and utilization, an extension of  sot less than :hree ma- 
rine leagues."8s 

Although Puerto Rico has not enacted exclusive economic zone legislation as such, 
its authority extends into the area of the U.S. exclusive economic zone. In addition, 
during consideration of Puerto Rico's political status legislation in the IOlst Congress, 
the issue of exclusive economic zone jurisdiction was raised. Early versions of this-legis 
lation would have permitted Puerto Rico to control the marine resources of its exclusive 
economic zone and continental she!f under all three political options: statehood, en- 
hanced commonwealth, and independen~e.~~ This indicates that all of Puerto Rico's po- 
litical parties have supported exclusive economic zone jurisdiction for Puerto Rico. 

Title to the submerged lands and tidelands surrounding the Virgin Islands to the distance 
of three miles has been conveyed to the government of the Virgin Islands by virtue 
of the Territorial Submerged Lands Act of 1974.87 The Virgin Islands has not enacted 
marine resource legislation extending its jurisdiction beyond the three-mile territorial 
sea. 

Anzerican Samoa 

The government of American Samoa also received ownership of submerged lands to a 
distance of three miles in the Territorial Submeiged Lands Act of 1974.'8 Until recently, 
American Samoa did not assert jurisdiction beyond the territorial sea, except perhaps by 
applying its water quality environmental law to protect the quality of coastal water to a 
depth of 100 fat horn^.'^ In the November 1992 election, however, the people of Ameri- 
can Samoa approved a constitutional amendment to establish an American Samoan EEZ.% 
The amendment was passed by a vote of 59.9 percent in favor. 

In 1980, the government of Guam enacted exclusive economic zone legislation. Guam 
claims jurisdiction to a distance offshore 200 miles From the mean low water mark. 
Within that zone, Guam asserts exclusive jurisdiction over "exploration and exploitation 
of all ocean resources and all sources of energy and prevention of poll~tion."~' 

In 1987 the people of Guam voted to become a conimonwealth of the United States 



and approved a Draft Commonwcal~h Act that has becn submitted to thc U.S. COII 
g r e s ~ . ~ '  Section 100 I (b) of that act provides: 

The Cornmon\vealth shall exercise rights to determine the condition, includ- 
ing pollution control, and terms of all scientific research, management, ex- 
ploration and exploitation of all ocean resources and all sources of energy 
and prevention of pollution within the 200-mile Exclusive Economic Zone, 
including pollution originating outside the zone that poses a threat within the 

The Commonwealth of the Northern Mariana Islands has enacted comprehensive ocean 
resources legislation. The commonwealth's Marine Sovereignty Act of 198094 establishes 
a 12-mile territorial sea and a 200-mile exclusive econokic zone.9s The EEZ provisions 
declare sovereign rights . 

for the purpose of exploring, exploiting, conserving and managing the natu- 
ral resources, whether living or non-living, of the seabed, subsoil, and super- 
adjacent-waters of such zone, and with regard to other activities for the eca- . . 

nomic exploitation of the zone, such-as the production of energy from the 
water, currents and winds.96 

The commonwealth's jurisdiction also extends to artificial islands and structures, marine 
scientific research, and the prevention of pollution. 

The right of other nations to innocent passage and their freedoms of navigation, 
overflight, and the laying of submarine cables and pipelines are pr~tected.~'  The right of 
the United States to exercise its powers in defense of the commonwealth and the United 
States in the exclusive economic zone is also r e c o g n i ~ e d . ~ ~  

Federal Sovereignty in the Insular Areas 

The legal basis for the federal government's assertion of exclusive resource jurisdiction 
vis-A-vis its insular areas in the EEZ is the national sovereign rights and jurisdiction of 
the United States as expressed in Proclamation 5030. In consultations with the Common- 
wealth of the Northern Mariana islands, the United States has asserted that: 

The 1983 U.S. proclamation of a 200-mile Exclusive Economic Zone ex- 
tending from the nation's coasts and surrounding its insular states, terri- 
tories, commonwealths, and possessions provides the Federal Government 
with sovereign rights to the management, protection and development of what- 
ever natural resources may exist in the seabed, subsoil, and water column of 
the zones.99 

This assertion ignores the limitations on federal sovereignty contained in the language of 
the proclamation itself. The United States proclaims sovereign rights and jurisdiction 
only "to the extent permitted by international law. . . ." As noted above,'OO international 
law permits the United States to exclude foreign nations from exploitation of the re- 
sources of the U.S. EEZ but does not justify appropriation of the proprietary and benefi- 



cia1 rishts of tlic cilizcns of lhe insular areas in the zone by tlic federal governmenr. '1-Ilc 
Magnuson Act does establish exclusive federal fisheries jurisdiction in the exclusi..~~ cco- 

noniic zone, by act of Congress, but the EEZ proclamation does not otherwise establish 
federal resource jurisdiction in the insular areas. 

Political sovereignty must be distinguished from proprietary ownership."" Thc proc- 
lamation creates certain sovereign rights in the EEZ for the purpose of exploring. ex- 
ploiting, conserving and managing natural resources," ''* but does not establish fcderal 
ownership of the resources of the insular EEZ. 

The Equal Footi~lg Doctri~le 

Before President Reagan proclaimed sovereign rights in the EEZ, national sovereignty in 
the near-shore marginal sea was judicially recognized. Federal ownership of the sub- 
merged lands beneatlr the territorial sea adjacent to the states of the dnion was estab- 
lished just after World War I 1  in a series of cases known as the tidelandr cases. 

The first tidelands case was Uniled Slates v. Calif~rnia. '~ '  At issue was whether the 
state of California owned the gas and oil beneath the three-mile territorial sea. The Su- 
preme Court held that California did not own those resources and that "national inter- 
ests" such as commerce, defense, and foreign affairs predominated in the marginal sea. 

-- -- - - - - - - . -  . - - . .  
As a result, the federal government had "paramountrighti in and power over" the sub- 
merged lands seaward of the low water mark. The Court emphasized that its ruling was 
based on the need to maintain an "equal footing" between California and the other states . 
of the Union. The Court examined the historical record and concluded that "From all the 
wealth of material supplied, however, we cannot say that the thirteen original colonies 
separately acquired ownership to the three-mile belt or the soil under i t w m 4  

At the time this country won its independence from England there was no 
settled international custom or understanding among nations that each nation 
owned a three-mile water belt along its borders. . . .  Neither the English 
charters granted to this nation's settlers, nor the treaty of peace with En- 
gland, nor any other document to which we have been referred, showed a 
purpose to set apart a three-mile ocean belt for colonial or state o~nership . '~ '  

Because of the equal footing doctrine, California's lack of title to the offshore sub- 
merged lands was determined by reference not to the history of California, but to the 
history of the 13 original colonies. 

The California decision was followed by United States v. L o u i ~ i a n a l ~  and Uniled 
States v. Texas,lo7 which elaborated the Supreme Court's reasoning on the issue. In Lou- 
isiana, the Court pointed out that: 

The claim to our three-mile belt was first asserted by the national govern- 
ment. Protection and control of the area are indeed functions of national 

. . .  external sovereignty. The problems of commerce, national defense, rela- 
tions with other powers, war and peace focus there. National rights must 
therefore be paramount in that area.Ioe 

In Uniled Slates v. Texas, the Court addressed the situation where-unlike the 13 
original colonies, California, and Louisiana-the Republic of Texas had quite clearly 
established its sovereignty over the submerged lands beneath its territorial sea (of 



nine nautical miles) prior to admission to the Union. Even in this case. the Court hcld 
that the federal government, not the state of Texas, owned the submerged lands. Again, 
the equal footing doctrine was the key factor in the Court's decision: 

Texas prior to her admission was a Republic. We assume that as a Republic 
she not only had full sovereignty over the marginal sea but ownership of i t ,  
of the land underlying it, and of all the riches, which it held. . . . She then 
became a sister State on an "equal footing" with all other States. That act 
concededly entailed relinquishment of some of her sovereignly. The United 
States then took her place as respects foreign commerce, the waging of war, 
the making of treaties, defense of the shores, and the like. . . . We hold that 
as an incident to the transfer of that sovereignty any claim that Texas may 
have had to the marginal sea was relinquished to the United States.lW 

Unequal Fooling in the Insular Areas 

Reliance on these cases to establish federal sovereignty in the EEZ surrounding the 
insular areas is inappropriate, however, for two reasons. First, those cases detennine title 

- - 
to submerged lands under - - the - - territorial -. - - - -- sea - (in - most -- cases, three miles offshore), not to 

- the resourcp management rights in the 200-mile exclusive~ec~nomic zone. Second, the 
doctrine of equal footing does not apply to the insular areas. 

In United States v. California, the United States argued that it needed full ownership 
' 

and control of the submerged lands beneath the territorial sea because 

whatever any nation does in the open sea, which detracts from its common 
usefulness to nations, or which another nation may charge detracts from it, is 
a question for consideration among nations, and not their separate govern- 
mental units.'I0 

With the right of a coastal nation to a territorial sea and the freedoms of navigation, 
innocent passage, and overflight codified in the various 1958 Law of the Sea Conven- 
tions,"' and with resource rights among nations agreed upon in the United Nations Con- 
vention on the Law of the Sea in 1982, most of the contentious issues among nations are 
resolved. What remains is the allocation of the resources of the U.S. EEZ among the 
political subdivisions and people of the United States. 

The tidelands cases are based on a common historical premise: that the original 13 
colonial states of the United States did not have ownership (dominium) or political sov- 
ereignty (imperium) over the submerged lands offshore their coasts. Each opinion em- 
phasizes that the federal government first claimed the three-mile territorial sea after rati- 
fication of the U.S. Constitution, and that the colonies had not made this claim. Because 
of the equal footing doctrine, the tidelands cases hold that neither California, Louisiana, 
Texas, nor any other U.S. state could retain ownership of the submerged lands after 
admission to the Union. 

The equal footing doctrine is not a constitutional doctrine. Rather, it stems from the 
various federal statutes admitting states to the Union. California, for example, was ad- 
mitted to the Union "on an equal footing with the original States in all respects what- 
e ~ e r . " " ~  It was held in Case v. Tofius that the equal footing doctrine mandates "a union 
of political equals.""' 

Obviously, the insular areas have not been admitted to the Union as states and are 



not tlic political cqilals of any statc of the Union. Consequently, the doctrine docs not 
apply to the insular areas, and the tidelands cases are not bases for federal claims of 
marine resource authority in the exclusive economic zone."" 

The key consideration in federal law, and under international law, becomes the right 
to vote. Without the right to vote and full political representation in the national govern- 
ment of the United States, the citizens of the insular areas are not on an equal footing 
with the citizens of the states of the Union. Consequentiy, they do not relinquish their 
proprietary rights in the resources of the EEZ. 

The history of the submerged lands issue shows why this rule should be observed. 
Before the tidelands cases were decided, the states assumed they owned the adjacent 
submerged lands. The coastal states responded immediately to the tidelands decisions. 
They used their political power to restore their presumed ownership of the submerged 
lands to the states by getting Congress to enact the Submerged Lands Act."' Without 
fuli representation in the Congress, the insular areas are without such a pclitical remedy. . " 

Article 73 of the United Nations Charter states: 

Members of the United Nations which have or assume responsibilities for 
the administration of territories whose peoples have not yet attained a full 
measure of self-government recognize the principle that the interests .of the 
inhabitants of these territories are p a r a m o ~ ,  and accept as a sacred trust the 
obligation to promote to the utmost, . . . the well-being of the inhabitants of 
these territories. . . .!I6 

Two paramount interests cannot be simultaneously recognized and served in the EEZs 
surrounding the United States' insular areas. The precedential principle of the tidelands 
cases-that federal interests are paramount to those of the states in the marginal sea- 
cannot be applied to the EEZ resources claims of the insular areas. To do so would be 
inconsistent with the "sacred trust" obligation of the United States under Article 73 to 
keep the interests of the inhabitants paramount in the insular areas. 

Efforts at Compromis+Federal Consultations 
with the Commonwealth of the Northern Mariana Islands 

Various federal agencies and officials have acknowledged the inequity of preempting by 
federal legislation the marine resource rights of U.S. citizens who have no vote in the 
Congress. Some officials have voiced support for recognizing the resource rights of the 
insular areas. In 1990, Timothy Glidden,"' Special Representative of President George 
Bush, agreed with representatives of the Northern Mariana Islands that the "authority 
and jurisdiction" of the commonwealth should "be recognized and confirmed by the 
United States to include the sovereign right to ownership and jurisdiction of the waters 
and seabed surrounding the Northern Mariana Islands to the full extent permitted under 
international law.""' Glidden recommended that "the Northern Mariana Islands shall, 
with the approval of and in cooperation with the United States, participate in regional 
and international organizations which are concerned with international regulation of the 
[EEZ] right . . . and may enter into treaties and other agreements . . . relating to the 
harvesting, conservation, management, exploration or exploitation of the living and non- 
living resources from the marginal sea."Il9 

Unfortunately, the president's special representative encountered resistance to this 
agreement from the State and Justice  department^.'^^ Glidden retreated from the agree- 
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mcntsl*' and the reconimendations they contained have not been implemented. Despitc 
this disappointment, the Commonwealth of the Northern Mariana Islands has continued 
to work for reform of federal policy toward the exclusive economic zone surrounding its 
islands. Consultations continued on specific aspects of the exclusive economic zone is- 
sue.'22 In particular, agreement was reached in December 1992 to allow the Northern 
Mariana lslands to ~articipate in the Western Pacific Regional Fishery Management Council 
without prejudice to its claims to ownership of the resources of the exclusive economic 
zone.I2) 

Policy discussions with the executive branch have continued. In 1993, the common- 
wealth requested that Secretary of the Interior Bruce Babbitt review federal fisheries 
policies in the insular areas and propose reform of the Magnuson Fishery Conservation 
and Management Act during the reauthorization process.'24 Secretary Babbitt responded 
by suggesting to Ron Brown, Secretary of Commerce, that "1:flisheries are a major re- 
source for these insular areas and represent an important opportuniry for economic growth. 
However, inappropriate and, in some instances, counter-productive federal fisheries poli- 
cies have prevented the territorial governments from taking advantage of this opportuni- 
~y." l*~ Consequently, "[alt present, the U.S. flag territories in the Pacific are the only 
islands in the region that do not derive revenues from the harvest of these re~ources ." '~~ 

.- -- - H e -  noted that YCNMI [ C n m m n n w c a l t h o f t h e h e m  Mariana .Islands] -1alk.c.. hav-e -. .. . _ 
. . progressed toward a compromise that woclldailowan-enhanced T J I ~  in-fisheries manage- 

ment by the island governments within the context of the~Magnuson Fishery Conserva-:. .... .... 
tion and Management Act,''12' and invited the Commerce Department to join in establish- 
ing a "working group to deveIop a legislative proposal to meet these needs."'28 
The secretary's proposal would expand the review agreed to in consultations with the 
Northern Mariana Islands to include review of federal fisheries policies in all the insular 

Secretary Brown accepted the invitation and appointed Rolland Schmitten, Director 
of the National Marine Fisheries Service, to represent the Department of Commerce."" 
Leslie Turner, Assistant Secretary of the Interior for Territorial and International Affairs, 
will take the lead for the Interior Department.131 The "group will evaluate current federal 
fisheries policies and recommend steps that will allow a greater role in the management 
of these renewable resources by the insular g~vernments." '~~ 

Policy Considerations: Problems 
with Federal EEZ Policy in the Pacific 

Because the Outer Continental Shelf Lands Act does not apply to the insular areas, and 
because there are as yet no active mining projects in the Pacific insular EEZ, there have 
been no serious jurisdictional problems with respect to marine minerals. Current federal 
policy on the fisheries resources of the exclusive economic zone in the U.S. Pacific 
insular areas, however, has not been successful. Guam, American Samoa, and the Com- 
monwealth of the Northern Mariana Islands are the only Pacific islands that derive no 
significant revenues from licensing the fishing vessels operating in their EEZs. The Ameri- 
can Pacific islands have been excluded from regional fisheries conservation and manage- 
ment efforts, and the United States has given competing Pacific islands priority for de- 
velopment of fish processing facilities and other support industries. 

The United Nations Convention on the Law of the Sea requires coastal states and 
states desiring to exploit the resources of the EEZ to cooperate in conserving and man- 
aging those resources. Examples are provisions in Articles 6 1 and 64-67 requiring coop- 



eration in the conservation and lnanagcment of fisher-ies and other living resources. Coastal 
states and distant water fishing states are required to cooperate in the management of  
highly migratory species, such as tuna. Specifically, "[iln regions for which no appropri- 
ate international organization exists, the coastal State and other States whose nationals 
harvest these species in the region shall co-operate to establish such an organization and 
participate in its work."lJJ The U.S. insular areas' lack of fisheries jurisdiction under thc 
Magnuson Act has prevented them from actively cooperating in regional tuna manage- 
ment efforts. 

United States Pacific Fislreries Polio under tlte Magnuson Act 

The fisheries policies of the United States, especially its tuna policy under the Magnuson 
Act, have long been troublesome and conbsing to .the people of the Pacific islands, 
including the U.S. citizens and nationals of the U.S. i n s u h  areas. The Magnuson Act 
seems designed for a developed fishing nation, with technically sophisticated fishing 
fleets. It works well to ensure acbess to foreign fishing grounds. It does not permit the 
American islands to generate revenues by licensing foreign vessels, and it has not fos- 
tered development of local fishing industries in the islands. 

Exclusion of Tuna. Until 1992, tuna and other highly migratory species were excluded 
from U.S. jurisdiction under the Magnuson Act. This exclusion led to the so-called tuna 
wars, involving the arrest of U.S. turia vessels for illegally fishing within the 200-mile 
exclusive economic zones of various Pacific island nations, and undermined U.S. rela- 
tions with the island  government^."^ At the same time, the Magnuson Act was applied to 
prevent local tuna fishermen in the Northern Mariana Islands from fishing in tneir tradi- 
:ional waterstJs while permitting foreign tuna fishermen to enjoy unrestricted access to 
the Northern Marianas' exclusive economic zone.IJ6 

Tuna Included, buf Fees Sfill Resfricfed Effective January 1, 1992, the Magnuson Act was 
amended to include tuna as "fish" within the exclusive fisheries management authority of 
the United States. This amendment is a step in the right direction, but it does not allow the 
insular areas to participate directly in or benefit from the management of this important 
resource. As pointed out above, the Magnuson Act does not allow domestic fishing vessels 
to be charged revenue-generating fees."' Although foreign fishing vessels may be charged 
"reasonable" fees, those revenues accrue to the treasury of the United  state^."^ 

Thus, even with the assertion of sovereignty over tuna by the United States, the 
American insular areas cannot benefit from the harvest the way that other islands in their 
region do. For example, the Federated States of Micronesia received fishing fees of 
about $4.9 million in 1986.IJ9 These revenues have increased and, durinz both 1991 and 
1992, fee revenues were about $14 million.'" This trend has accelerated. Federated States 
of Micronesia revenues for 1993 are estimated to be nearly $21 mi1Ii0n.l~~ 

T11e Forunt Fislteries Agetrcy 

In the central and western Pacific, the primary tuna management organization is the 
South Pacific Forum Fisheries Agency. This agency assisted in negotiating the South 
Pacific Tuna Treaty and administers the funds paid under that treaty.I4* The American 
Pacific islands are not considered eligible for membership, however, because they lack 
fisheries conservation and management jurisdiction under the Magnuson Act.'4J 
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Tlie Soul11 Pacific Turia Treaq 

U.S. initiatives to resolve the tuna disputes in the South Pacific culminated in the signa- 
ture of a regional fisheries access agreement, the Treaty on Fisheries Between the Gov- 
ernments of Certain Pacific Island States and the Government of the United States of 
America, otherwise known as the South Pacific Tuna Treaty, on April 2, 1987.144 l'he 
treaty, with its renewal in May 1992 for an additional period of I0 years,'45 has restored 
the United States' traditionally good relations with the South Pacific island states. 

Left unprotected by the agreement, however, are the tuna resources of American 
Samoa, Guam, the Commonwealth of the Northern Mariana Islands, and the state of 
Hawaii. The United States has explained that the U.S. insular areas were excluded from 
the treaty because "the treaty was primarily an instrument to guarantee access to South 
Pacific waters for U.S. tuna fi~hermen."'~~ While the treaty does provide access only for 
U.S. vessels, it is clear that the Forum nations are trying to use its terms as a model for 
other distant water fishing nations. The Forum Fisheries Committee has adopted mi~ii- 
mum terms and conditions of access applicable to all vessels on the South Pacific Forum 
Fisheries Agency Regional Registry of  vessel^,'^' and it is working hard to make these 
terms standard for all foreign vessels fishing in the treaty area.148 The highly migratory 

. . .  nature of tuna makes it "inevitable that any logical, meaningful management scheme 
shall cover theentire migratory range-andinvdve active participation..of d . t h e  countries. . . . . . . . .  

c~ncerned." '~~ 
The Forum nations have become so concerned about conservation of tuna stocks in 

the western Pacific that they have signed a draft treaty limiting the number of foreign 
fishing vessels to 200.'J0 Since 55 of these vessels are U.S. vessels licensed under the 
South Pacific Tuna Treaty, other distant water fishing nations will be severely restricted. 
These foreign vessels may u:ll look to the American Pacific islands for alternative fish- 
ing grounds. If regional cooperation like that of Article 64 of the LOSC is to become 
reality, the American Pacific islands must eventually participate. It is difficult for the 
United States to participate directly because it represents disparate interests: the U.S. 
tuna fleet and the Pacific insular areas.lJl 

Another unfortunate side effect of this treaty is that it gives the South Pacific island 
states that are parties to the treaty priority over the American Pacific islands in develop- 
ing the support industries associated with the tuna fishery. The United States agrees in 
the treaty to maximize the "benefits generated for the Pacific Island parties from the 
operations of fishing vessels of the United States . . .  including (a) the use of canning, 
transshipment, slipping and repair facilities . . .  @) the purchase of equipment and sup- 
plies, including fuel supplies . . .  and (c) the employment of nationals of the Pacific 
Island parties on fishing vessels of the United States."lJ2 

Policy Proposals 

To remedy the difficulties that have arisen under the Magnuson Act and to provide an 
equitable federal EEZ policy for the insular areas, the United States should acknowledge 
the difference between its vital national interests (navigation, freedom of commerce, 
foreign relations, and national defense) and the economic interests-proprietary and 
beneficial-in the resources of the EEZ. The insular areas should make the same distinc- 
tion and should also recognize that development of the resources of the EEZ, especially 
the marine mineral resources, will require the technical expertise and administrative re- 
sources of the federal government. The following policy principles are recommended as 



a guide for equitable sliaring of sovereign and propcrty interests in the EEZ between the 
United Slates and its insular areas. 

Under international law, the first principle of U.S. oceans policy with regard to the 
insular areas should be that the people of the insular areas are vested with ownership of 
and primary jurisdiction over the resources of the territorial sea and the exclusive eco- 
nomic zone adjacent to their islands. It must be recognized, however, that these econom- 
ic rights are not exercised in a vacuum, that the United States does have legitimate 
sovereign interests in the zone. The second principle of U.S. oceans policy with regard 
to the insular areas should be that the exercise of insular authority in the EEZ conforms 
to the defense, navigation, and other national interests of the United States and be sub- 
ject to federal oversight in these areas."' 

The administration of fisheries and other resource management programs in the EEZ 
is a complex and highly technical task. The insular governments may benefit from feder- 
al experience and assistance in the administration of their ocean resources. The value of 
a cooperative partnership between the insular areas and the appropriate agencies of the 
United States in the administration of the exclusive economic zone should be recog- 
nized. The third principle of U.S. oceans policy with regard to the insular areas should 
be that administration of the exclusive economic zone be administered through a cooper- 
ative partnership between the insular governments and the United States. 

p- .~. -- - ~- - --Most insular areas~posses-see relatively few..lan&based natural resources. 'Their 
' '  - 

efforts to develop economically are heavily dependent on the ocean resources of the 
exclusive economic zone. To provide's realistic opportunity for them to achieve the level 
of economic development necessary to become self-sufficient, the fourth principle of U.S. 
oceans policy regarding the insular areas should be that the ocean resources of the terri- 
torial sea and exclusive economic zone be administered with the consent und for the 
economic benefit of the people of the islands, rather than of the nation at large. 

The United Nations Convention on the Law of the Sea requires regional and intema- 
tional cooperation between coastal states and distant water fishing nations in the conser- 
vation and management of tuna and other highly migratory species. Similarly, the Magnuson 
Fishery Conservation and Management Act mandates the management of these species by 
international agreement. The insular areas have not yet been included in any such manage- 
ment agreement. The fifth principle of U.S. oceans policy regarding the insular areas 
should be that the insular governments are allowed and encouraged to participate directly 
in the negotiation and administration of regional and international fisheries agreements. 

Conclusion 

The first aspect of federal resource policy in the insular EEZ that should be addressed is 
fisheries policy under the Maguson ~ i s h e r y  Conservation and Management Act. It is 
becoming apparent that the Earth's fish resources are finite. Not only do these resources 
have limits, in many of the world's most important fisheries, those limits have been 
rea~hed."~ As these established fisheries decline, fishing vessels migrate to new, more 
remote fishing grounds in search of new stocks to har~est . '~ '  The exclusive economic 
zones of the U.S. insular areas contain such undeveloped fisheries resources and are 
becoming ever more attractive to outside fishing fleets. Proper management of these 
resources will promote development of local fishing industries, generate revenues for the 
island governments, and conserve the fish for future generations. If the island govem- 
ments are to accomplish these difficult goals, legislation must be enacted to give them 
the regulatory tools. 
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