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Bernie: 

It was qoad to hear P r o m  you. I must say t h a t  my 
reaction to many of the issues raised in your memo is to 
recall Yoql Berra's famoue line: nIt8a like dcja vu all 
over again." I realize that you8re not seeking my political. 
judgments althaugn, in tnis area, it's often difficult to 
separate legal from policy judgments. 

1) Charqing alien mrkers a fee for using local 
 service^, including schoals. 

Do these alien warkers pay taxes? If so, aren't they 
already payinq for ioea l  services? As lewful workers, it 
seems mite Wilson-esque t o  reap the benefits of their labor 
and then deny them (and their families) access to essential 
services. Unless and u n t i l  wo lose the Prop. 3.87 case, 
Ply.l_m.~tc.~.R~d, 457 U.S. 202 119821, remains good law and 
undoc~tmented children cannot be denied a public educaticn. 

A more equitable approach might be to charge fees to 
employers who h i r e  foreign wnrkats. This could be justified 
as a legitimate incent ive  to rely an the domestic work force 
(although I'm not clear t h a t  there  are dnae~tie workers who 
would perform the type of work you dem~rlha). In any event, 
t h e  nicen ought to ralato to  t h e  importatinn nf t h e  worker 
an5 not to the  use of servicas. I belleve t h a t  dangerous 
precedents arc establi~had when governments create harriers 
to eeeential ~oaial eervicer for lawful foreign workers 
whose labor they rely upon. 
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2)  Fraudulent rarritqes. 
The Immigration Marriage Fraud Aaendments of 1986 

(IMFA) , 8 U.S.C. $ S  1154(h), 1186a and 1 2 5 5 ( 8 ) ,  were enacted 
in response t o  various s t u d i e s  t h a t  showed that  as many as 
one-third of maxriege-baaed p e t i t i o n s  involved some type of 
marriage fraud. IMFA inposed severe restrictions on 
marriage-based immigration to  the U.S. For example, aliens 
who marry while in deportation proceedings must live abroad 
for two years before they are e l i g i b l e  for an immigrant 
v i s a -  Severe penalties are Imposed on persons found t o  have 
entered into a fraudulent marriage. 

Two important exceptions to IMFA w e r e  enacted in 1990. 
First, en exception t o  the two-year foreign residency 
requirement fa created if the alien can 6how through clear 
and convincing evidence t h a t  the marrfaga ie bona fide. 8 
U . S . C .  4 1255(e).  Second, IHFA imposed a two-yaar 
conditional status for many aliens who obtain permanent 
residence based on marriage. The s t a t u t e  requirea that the  
alien spouse and the petitioning spouse must jointly 
petition t o  remove the conJFtiona1 residency s t a t u s  a t  the 
end of the two-year conditional period. The 1990 amendments 
create an exception to the j o i n t  petition requirement if 
V h e  qualifying marriage was entered inta in good f a i t h  by 
t h e  a l i e n  spouse and during the marriage the alien spouss or 
child was battered by or was the subject af extreme cruelty 
perpetrated by h i s  or her spouse." 8 u.3.c. g ii86a(c)(s). 

3 )  Children born to foreign workere. 
Under the Fourteenth Anendment, "all persons born . . . 

in t h e  United States . , . are cftizens.It As ycu probably 
know, there have been rumblings in the Congress to change 
t h i s  constitutional guarantee of citizenship and 
specifically, to  deny c i t i z e n s h i p  to children of 
undocumented immigrants, No ona has suggested, however, 
that  citizenship he denied to legal immigrants. Again, i f  a 
woman is allowed to immfgrate because an employer needs her 
senricea, why should the eh(1d he denied citizenship? 
Unlike the case of an undocilmented immigrant, ane cannot 
even argue that the reason that t h e  employer-sponeored 
immigrant aame was to give birth to a U.S. c i t i z e n  child. 
Preeumably, an employer saeking her services wnl l ld  knaw 
whether aha was pregnant and could refuse to hire h e r  if the 
employer believed that  she wao immigrating in order to gain 
citizenship for the ahfld. (I will not address whether t h 4 ~  
rai6ea a pregnancy-based diearimication claim.) 
Particularly with regard t o  legal immigrants, I beliave tkat 
it is extremely difficult to justify denial of citizenship 
to the i r  children when t h e  eame Pourteenth Amendment ,-, 

protects t h e m  baing denied "equal protection of the lawn." 
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4 Criminal grounds for deportation. 
One of the most common qrounds for deportation from the 

United States  involvea the commission of crime6 involving 
moral turpitude ar controlled substances. 8 U.S.C. 
6 1251 (a ) (2 ) .  AAdltianal:y, persons who at the tine o f  
entry w e r e  within one of the claasas of excludable aliens is 
deportable upon discovery af the excludable offense. 
8 U . 6 . C .  g l251(a) (1)- 

I realize that  you hava been hireri by the government 
that may have a greater interest in a "reitrfct-ianlstl' model 
than an winclueioniat'g one. But Wen again, you have asked 
for my perspective and you certainly know my general 
philosophy about these queatiune. By the way, ir the 
Northern Wariana Islands government anarc that tha Biblical 
admonition to welcome the stranger is mentioned 44 times in 
the Torah? I, and I am sure Rabbi Law, will be terribly 
disappointed if you have not initiated Torah etudy eeesiono 
far all top government officials. 

Please l e t  me know i f  I can be of any further 
assistance, I don8t know the time difference but if it's 
easier to reach me a t  hoae, the number is 415-664-4842. I 
look forward to hearing from you. Take,care. 

Best reaarda , 

Assistant Director 


