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9_nis paper has two see%ions. 5_le first will analyze the P_'ovisions
of the Constitution against _h_ Come,tact, rn-clthe second will do the o_reverse. The oaper does not _"-

-- a_empt to raise other issues which bear
upon the need to renegotiate certain i0rovisions of' Lhe "_u. _,:pe-et.

At the outset, it must be _otce that tr, e Joint (;o;umi_,stee hn-_ a/wayssupported the proposition the + fh_ _. ±-_ . .

- .- t<._ ,',O,3_lC_ oe :-"e_ni=,s_-,--,+'_-_._

To the extent that such conflicts are apparent, ,;a_z'ezo2:e, this Repo;'t
........ "........ o_ _i_u.

makes reco'z_aendations for renegotiation, o

A}fALYSIS OF CONSTITUTION AS AGAIi,_ST CC:_n:-4CT

(Citations at beginning of each paragraph refer to _ ,-_-" •
_0.Io oltll%lO}_ )

PRR/,:!:,.,:p,_J.The Pre_:.mb!e to t}_e Constitution) is not.,'of course,
].a'_r,and cannot therefore be in conflict w:[tb the Conmact _'lorth

mentioning is, hoverer, the fact .nat the Preamble states that the

e_o, blisament of the Constitution is an oxen'else of the "inherent "

s°vereignt,v': of the Mieronesian people. The Pree_nble to the Compact
likewise recognizes the "sovereign right of o-_-l-_etek'mination"inherent in the people. . :

7

The s_o-bllsb_ment of the Constitution itself is enti_:.ely consistent
with the Provisions of Section !01 of the Compact, which provides that

"The people of Nicronesia haw the right to adopt their o_ constitution ::
and form of goverlnaent. "

oea.\ :



A]]TICLE r. Section i provides for the geographical boundaries

of _dicronesia. ']'helimits of territori_ waters are established,

_d will be in force "unless limited by international treaty obliga- _
tions assu3_ledby the Federated States of Micronesia". q]le question
of treaties is discussed below.

The Joint Col_m)itteehas informed /hAbassador Williams, both by

letter and personally at the October, 1974 meeting at Pear]. Harbor,
that in the absence of _n international treaty on the law of the sea

which would be binding upon IJicronesia, the Government of Micronesia
would consider the extent of its territorial jurisdiction as an

internal matter, and therefore solely within the province of the

Government of Micronesia as provided in Sect_'on 102 of the Draft

Compact. This position _oses a p _en_._l conflict with the provisions
O _" -< • ._

of Article II, which provides t:.at the United States "_ill have "full
responsibility for any authority over the foreign affairs of Mi • "

croilcsla ,
_ud of Article IIl, which grants the United States s_milar authorityand responsibility with regard to defense _ _

.,_a_ters, should the United
States attempt to define territorisl jurisdiction as
foreign affairs or def_n_-_ _..... _ • - - a matter of
_A_-__._ " _-_" _ poslLion exnress,_ " t_e Joint

would not aerie+ ....... _ ....._ _.... us_e uovern;.-.entof "" • • o_r_iCl onesla
.... _._ _uun _a_ InLerpretation.

Section - "

___ i. " 2 provides for internal botm.:]aries, and is lu_.ly consistent
with the provisions of Sectio n 102 of the Draft Compact.

S_eet_ion__3deals with the acquisition of .foreign te_r_,.to_-y. While

this process h._s foreign affail-s implic_-'.tions,s_ud cotC.d possibly

resu].t in the invocation, at some stage, of the powers of the United o_
States trader Article !I of the Draft Compact, the _Tection deals

primarily with internal procedure for the admission of new territory.

It is inconceivable that any conflic t could occur except if, for some
reason, the United States had a foreign policy or defense interest in
not permitting the new territory to be added.

Sect_ion 4 deals with the foz_ation and ad_nission of new States, :
• _-nd in a se---_seis eomplementa_ to Section 3 where the new state to

• be a_]mitted is formed of new territory. Except as noted above, this
provision is entirely consistent with the nrovisions of S -",-ectzon 102. .

• . , "_'_
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ARTICLE II. Section i provides that the Constitution "is the
sm_rQme law of the Federated _

ou_tes of Micronesia", and that no act

of Government may be inconsistent with it. Section i01 of the Draft ;,

Compact l_rovides that "the constitution and laws of Micronesia shall.

not be inconsistent with the provisions of this Compact". Thus

arises the question of potential conflict. If such conflict were to"

occur, the provisions of the Constitution would govern, but if there

is no conflict between Hicroncsia's Constitution and laws, no problems
wotLld arise. Hopeful.Iv, one of the ..... l+_,

• . _u ..... of this ana!i_sis will be

the elimination of areas of conflict. '_e l'e_erated S<,_te_, however,

_lUSt _ndea'r°l_ t° as_re that n° s'_lc_]" c°_f_ict ari _es in '_h(_-f_t_e, [(
at the risk of breaching the Compact.

w
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R.PICLE If!. Section i provides that T_T ._.
.... _ c_._Izens domiciled

in a district which ratifies the Constitution become citizens and

nationals of _'licro_nesia. Section 701 of the Draft Compact provides ?

that TTPI citizens, persons who are I'_icronesian. citizens by birth,
who do not take steps to acouire citizenship or natio1_.ality other

than that of k'icro:_esia or the United St_tes, will become United

States nationals. This _'er_ts dual nationality. Further legal
research is necessary as to whether this implies any conflict.

_Sect__ion_____2defines a person born of at least one i;_ieronesian

citizen parent as a -Micronesian citizen and national at birth. Thisprovi o_

__on invo.kes the provisions of Section 70i of the Draft Compact
above, but viii not result in any conf_L-'ct.

oectlon 3 requires persons who are citizens of "icronesla and

any other nation to make an election as to citizenship within the

time specified in the Section. Section 702 of the DraCt Comoactcould result in the loss of U,-"_ "
,,_i_ea States r's,tionality for _'_icronesian

citizens and nationals (who are also US nationals by _..... __,-c_.__on701) for
persons who hold third-country citizenship or nationality as well. c
There is no apparent conflict he;_e.

Section h _ermits r.eop!e of the _4arisnas (as_,_,_ the Co_:;_:'on_,,'ea3_th

Covenant is ratified by the United States) who do not elect to become
United States citizens under Section 302 of the Covenant to apply for
Micronesian cit:Lzenship and n.'-_tionality. Such _ersons :,'ou!dbe US

na.tional s by Sc_,_ion 302 o_ _J,.eCovenant, as well as Section 701 o- theCompact. The cited ....

se_ons of the Compact, Constitution and Covenant
are e_r_ire].ycompatible•

S __ °

ec_on 5 _o_Id pe_nit _eoole from any districtthe -" ,--r-;u---._.---m _ _ not ratifying
Constr_u_on to apply for and obtain Micronesian • " "

c_tizenshin and

nationality. There is no conflict with __y provision of the Compact.

_I _n _tpermits retroactive application of A_ticle ill, _"
is pr • _ i ended to overcome any possible problems sr_s'_g and
the separate progress of the _.-."arianasto.-..-ardself-government, out ofdoes not appear to be There
Compact.. any conflict bet_._eenthis orovision and the ..



A/_TICLE II_. Sect_ion i provides that TTPI citizens domiciled

in a district which rati-fie-_-_the Constitution become citizens and

nationals of I_!icronesia. Section 701 of the Draft Compact provides

that _i'PI citizens, persons who are _4icronesis_s citizens by birth, j
who do not take steps to acquire citizenship or nationality other

than that of Micronesia or the United States, will become United

States.nationals. This permits dual nationality, not in itself aconflict or problem.

Section 2 defines a person born of at ].east one kicronesian

citiz_-/_a--_en_" as a _4icronesian citizen m_d natlona! at birth. This

provision invokes the provisions of Section 701 of the Draft Compact,
above, but will not result in _ly conflict.

Section 3 requires persons _rho are citizens of _icronesia and

any other nation to mahe an election as to citizenship within the

time specified in the Section. Section 7,02 of the Draft Compact

could result in the loss of United States nationality for l'licronesis_1

citizens and nationals (who are also US nationals by Section 701) for

persons who -hold third-country citizenship or nationality as well
There is no apparent conflict here. •

O

O

Section 4 pei'_rdtspeople of the l[arim)as (ass_ing the ...."• • _ - .t_a_lanas -@
ratifies the Commonwealth Coven_unt) w,io do not _ _ .'-

e_;e_ to become United o_
States citizens under Section 302 of the Covenant to apply for
k_ier°nesi_m citizenshi_ _ud nationality. Such Persons would be US &D
nationals by Section 302 of the Covenant as well o
the Compact. 5_ie cited ...... ' as oection 701 of

oecolons of th_ Compact
Covenaut are nt_re_y compatible.

- e -_" _ Constitution _d

, Section 5 would permit _,eople from _uy district not rati_ •

the Constitution to apply for and obtain _4icronesian citizenship
and nationality. There is no conflict vith any Pl'ovision of theCompact.

Section 6 permits retroactive application of Article III, _nd

is probably intended to overcome any possible problems arising out
of the separate progress of the l,._arianastoward _

-- - _- • -_ovelnz_ent o

There does not appear to be any conflict between this provision &ndthe Compact.
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ARTICLE IV guarantees certain fundamental rights to
the people _-£-_Ticronesia, not enumerated here. This Article

is-totally consistent with Section I0]. of the Draft Compact,
which requires that the Constitution of _licronesia "guarantee

to the inhabitants of Micronesia their fundamenta'l human: rights.',
;
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ARTICLE V'. Section 1 preserves the roles and functions
of tra-TFi-{1onallea--d_ and permits their participation in
Government. This is an internal matter and therefore con-sistent _.JithSection 102.

Section 2 permits the traditions of the people of "
Micronesia to be protected by statute. If such statutes
are in conflict with the rights enumerated in Article IV,
"protection of Micronesian tradition shall be considered
a compelling social purpose warranting such governmental
action." There does not appear to be any inheren.t conflict
between this Section and the requirement of Section 101 of
the Draft Compact of a guarantee of funda_nental human rights.

Section 3 permits the establishment of a Chamber of
Chiefs wit-hTn the Congress of Micronesia. This should be
contrasted against further provisions in Section 101 of
the Draft Compact, which requires "a governmen_:al structure
consistent with the principles of'democracy.,, A question
could possibly arise as ¢o _vhether the exercise of any
legislative power by persons not selected by democratic
Ineans would be in conflict with ,-heprovisions of the Com- _

pact. Certainly, (I) there is no requirement that the
Chamber of Chiefs be established while the Compact is in "_

effect, thereby avoiding any possible conflict; and (2)
if the legislative power of the Chamber of Chiefs is

sufficiently limited, there would not be any such conflict. =a

The Section provides further that the several States of
b{icronesia may provide for "an active, functional role for

their traditional leaders This provision raises a serious
question of conflict with Section I01; while the Compact
term "consistent with the principles of democracy,, is g
intentionally vague. It would perhaps be advisable to
seek clarification in that Section to permit the proposed
role of traditional leadership in Micronesia. _



t

elections, fhis is a purely internal m,-,-':...... • •
responslb_llty of r41cronesia _ _...._r___ter, _nd _._thln the exclusive

....=......_u oy Section 102 of the D"• - - iaft

Compact Note the effect of this provision on Section 1201 of the

Draft Compact, hoverer, .wh'_chprovides for the plebiscite on the

Compact and for voter eligibility. The Plebiscite would' certainly be

a "national election" vithi.u the meaning of Section I of A_'tic].e VI ofConstitution, if the _-_".....

Con_!0U_lon h_.d been i'atified b_ t_e time of the

plebiscite, and to that e-_:tentthe Congress of mlei'ones_a could not

provide qualifications for voting different from those wh{ch are provided
for membershi

.p in the Congress itself. It is not considered likely thatany such conflict %'ould oce[[r, ho_ever.

Alternatively, if the plebiscite is called by the'AcLministering

Authority for the purpose of app-_oving the ter_.:ination of the 9%'usteeshiD

(Compact, ratified in accordance with the Micronesian Constitution, to -

take effect on termination, therefore resulting in an implied vote of the

Com!_act as _ell), the provisions of Section ! _ould not apply, and there
would be no conflict between the cited sections.

0
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f_RTICI,B VII. Section I provides for three levels of govern-
]nent,-_in--a-qs--6b-_sistent wi-t_-h-the authority of the Government of
Micrones_a Under Section 102 of the Draft Compact and with the
"democratic principles,, requirement of Section I01 of theDraft Compact.

Section 2 requires tates to have "democratic constitutions.,,
the extent that this Section raises a Conflict with the pro-

vislons 'of Section 3 of Article V concerning the role of tra-

ditional chiefs in state governments, a conflict with the "demo-
cratic principles,, provision of Section lOl of the ]]raft Compact
would also arise. The solution to an). such conflict, at least
as between the Constitution and the Compact, i's detailed in thediscussion of the cited section above.

!
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ARTICLE VIII deals generally _'_iththe dist_'ibution of
PO_'ers_et_,ee_Ke national and state governments. This would
appeap to be a.matter so/ely _'ithin the internal affairs of.,
_licronesia, and as such is fully consistent with the provisionsof Sectio_ 102 of the Draft Co_npact.



A _

RTY(.bE IX. Section i establishes the Congress of _'_icronesia as the "

national legisiat_Lre, consistent with k_icroucsia's resT._onsibi!ity for the

governance of its internal affairs under Section 102 of the Draft Comps_ct.

See_t_ion__Oenumerates the powers expressly delegated to the Congress.

(a), to provide for the national _ _"
_e_ense. The national defense of

Micronesia is, of course, a responsibility of the United States accordingto Section 301 and 302(a)(1) of the n-
Lra_.t Compact. The mechanism for the

transfer.of authority and responsibility in this area wouid be by the
approval of the Compact as a treaty, under Section 2(b) and Section 4 ofthis Article o_ the C ....

- onssl_utzon. Problems associated with the considera-

tion of the Compact as a treaty, however, are discussed i_r¢__ediatelybeld,_r.

(b) to ratify treaties. U_de-_ S$c_1on 201 of th4 Compact, treaties
could be applied to 14icronesia without any requirem.ent for ratification.
There is no reouirement in the Constitution that all ....,leatmes applicable
to _icronesia require ratification by the Cono__s_; and _-urtner, Section 4

of this Article contemplates the delegation of treaty-ratification authority
by treaty, for exe_.ple the Compact of Free Association _'_ _

' . . _hu_ there would

not appear to be any inherent conflict, as under the provisions of Section
201, qicron_s{a _._oulddelegate its sove_-e{gn .{ _ .

"- _ - -- _-gL_ to ratify certain treaties.

Conflict will, ho-_;eve.r,arise in the event that the United States
applied to Micronesia umber Section '_'_

_0_ a treaty _.,_hichwas so_ellow in-

consistent with the Constitution, which by the provisions of -_mtiele II of
the Constitution would make the treaty void at least to the extent of"
such conflict. '

(c) ,I ' • • " .
, regu_a_ion of ].m_migration and emigration: Expressly consistent

with the provisions of Section 801(a) of the Draft Compact. This Section,

however, also creates treaty obligations which, if transgressed by the _

Congress in its reg_Llation of i_m_igration and emJ'gration, could result
in a conflict with the Comoact. Regulation of naturalization and citizen-

ship are matters solely wii_hin the internal jurisdiction of _icronesaa, andsuch regtLlation is ent _- " _ - ,
_mel) consistent with Section 102 of the DraftCompact. .:

@

(d) tam.ation duties, and imoort t_._._.s: The authority of _,_.ic_on_
in this respect is consistent with _ .... _ - _ ........

,-,e_ulon601 of the Dz_aft _cr,-_pact. 5._his

Section of the Compact, however, contains l-_mitagions on 14icronesia's

autho,-ity to the extent that such !imitat!ons are imposed by reason of ,.-

United S_at_s authority m_.der Artmc!es II and III o_ the Drazt Compact. The

Compact itself would, as noted above, however, constitute a delegation of
this authority to the United States in such situations. _

(e), taxation of incomes: The authority of _,licronesia in this respect . ] i
is again totally consistent with the authority of Micronesia over its

- i0- _



internal f_alrs as specified in Section 102 of the Draft Compact. The

a _ °

authority of Hicronesia would, however, be limited by the provisions of

AJ_nex. C, which prohibits each Cover._ent from c_t__]n ta:_at_'onoil certain
•officials and employees of the other. This is a 1,1,_1_tion which is .?

certainly'susceptible of acceptance through ratification of the Treaty-Compact.

.

_ .(f)' issuance and regulation of currency: Thi_- is a matter withi
_ne in_ernal affairs responsibility of _-_o_'._ _ -_.. _. ..n
102. LTote the prov_jo_]s, o? ___ _ ._ ......I_, _s pro_id,=d by Sec_.on
which provide t_-.=_._-.,'-.._ ,-_-L._o.iou-q of the Draft Co_r,act h_._-_,_

..... _,:-u_Lzsm z_,s o_u_ currency, United
States currency will be legal tender, and further, the _unspecified but

nevertheless present obligation to protect the currency of the United States_hnder I'ficronesian law,

(g), regr!ation of banking (consistent with Section 102), foreignco_m_erce (possible conflict with US t_'ea-'_ _.
A_n_ex A gives b;ic_-o_{. _...... -]- _Y p_,ers, as noted above a t_ ,

...... _ u_uu.u powers _.n this -r_n] :-_.-._ _ , l_nough
- _---,, -_-_e_state co_merce

(consistent with Sectioi_ 102), insurance, _ssuance and use of co_rmzercial

paper and securities, bankruptcy and .insolvency (all consistent with
Section 1.02), and patents and copyrights (possible inconsistency with US o
treaty powers, see above).

(D

(h), regulation of _s.vi_o+_ • @

Section 60 _ _ ._ _,d sh_pping: Possible conf]_ct _,¢ith o_
_(a) of the _raft Cc_.'.'_pact;._'_icromesiaco'ald not enact laws con-

flicting with treaties applicable to i._icronesia by Section _01(a).

(i) regulation of usury: consistent with Section 102.

(J), national postal system: Similar to provisions concerning use of

US currency, Section _03 of the Draft Compact provides that the US _ill .

provide to blicronesia the services of the United States Postal Service.Pres_u_4ably, the authority of the Gover._mlent of .t,iicronesia to regulate

postal services would be limited or nonexisten{- if the Compact is approved
.and if the USPS is provided to Microncs{a; in fact }._mcronesia may becompelled to _ _ - , "

en_,c_ laws to orotect the integrity of the system by v±r_ue ofSection 503(a). - -'-_-

(k) acqu_ s_tion and ..... -...... , of
' - - _o .......Lee new territory: See discussion

under Section 3 of Article I. The acquisition of ne_ te-_'rito{-ywould have
foreign affairs implications, and the auth - "..... ...... .
I_mc_ones_a to acquire n_}_ f._.,{+_...... --orlty of _ne Cove_'p.menz of

The governance of th _ _-_--,_ ..... .___,'ou±c[ seem to be limited accor " _ _ "• = _:_wJ-5-acqulred terr_+_ ......... --- _ ding!3"
solely relating to the internal • _ _,uu±u, oz course, be a matter

a@'4_nistration of P[icronesia, and would
therefore be consiste_.t with Section 102 of the Draft Compact.•

(I) governance of national _a " /_ _\

' - p_tal: Consistent with Section 102. (_ , .:_]
' \_ . _ /

(m) regulation of marine resources within Territorial !_mits and _'_' ¢/
beyond 12 miles: See also discussion on A_ticle i, Section i. Possible_

conflict wotH.d arise if proposed re_tulation conflicts with treaties applicable
to Micronesia by Section 501(a) and Title 2 of the Draft Compact.



(n), public service system: Consistent with Section 102.

(o), of officialsCon's
also discussion on _ J" " -_ : "stent with Section 102; see

• _ _ecclon 7 of this Article.

(P), criminal law: " ?
;;

Consistent with Section 102 Note, however, that
Section I01 requirements of "fundamental hm_an rights" apply, but are
protected by Pl'ovisions of Article IV of the Constitution.

(q), override of veto: Consistent with Section 102.,

Sec-----t-_lgn____3entLmerates concurrent powers of the national and state

governments. All are consistent with Section 102; note, however, that cer-

tain types of borrowing money on the public credit may be regulated by treaty,
such as an agreement with the US whereby the US _._o_Idguarantee repayment
of YtDB loans as required by ADB charter, and the like."

S--e-Eti°n__provides for the ratification of tre_+_o _ ....

first, the section does :_ot specifically say ,_ .:. " " '
....... i_o ooservaL_ ons •

....t constitutes a treaty which
must be ratified. For example, if a treaty (the Co_:_pact?) gives another

nation (the US) the authority to apply treaties to k"icronesia, there would

not seem to be any requirement that these treaties be ratified by Micronesia.This interpretation would be consistent with o _..
_,ec__,on 50] (a) and Section 202

of the Draft Compact But, as noted above, _-_ -......4

_,_i_ if a t_ .....y so applied wei'e o_
inconsistent with Article II Supremacy clause? The Constitution does not
ans_,_crthis question, and there is a latent conflict here. Second, this

Section by its own terms defines the Compact of Free Association as a treaty, !
and provides a P!'ocedure for its _ -'_-'ca_ion. It is believed -_.,_ , t.....t the
validity of the omoact absent como!iance with the provisions of this

C _ _at -"_-"--_ "

the terms of its own ratificst_on, _-nd e • _ , -Seetionj would be highly questionabie. ,_eetlon 1201 oi tne Compact provides

onese terms are inconsistent ::_iththe•
provisions of this section Section 1201 should therefore be rene_._otiated.

Sectio_n_5 deals with the imposition and collection of national taxes,
and is consistent with the provisions of Sections i01 and 102.

-Se-ltio__JIL66deals _¢ith the disposition of revenues f,_om marine resources
exploitation, and is consistent with Section i02.

Section 7 deals with grounds and procedure for the impeachment of highoffieisls (See Section 2(o) of this £a'tieie) The S _'r
• ecoion appears to be

consistent with the "democratic principles" and "human " ,,of Section 101.
rights requirements

Section 8 details the composition of the Congress of Yicronesia, and -
is consistent _._iththe provisions of Section 102 and Section i01.

Section 9 prescribes qualifications for membership in the Congress, amatter within the authority of t'"
'_icronesia under Section 102.

Section 10 rc0uires deeennial _ea_-_._. . %%. [0_o_kwith S '"
ecLlon i--02and meeting _ " _ -._,_u__ionmen% of the Congress, cora.stent ¢\

un( l'equirements of Section 101. _ _

• - 12 - .
t



Section ll'per_nits a state to allocate one of its seats in the Cong,-ess
to a traditional leader. As noted above in connection with Section 3 of'

Articl,e V, this provision raises a auestion of possible conf.]ict with the"Pl'inciples of democracy" - _ ..
requirement of oec_lon 10!, and _

be made to" clarify the language in that Section e_forts shouid:

Section 12 deals with vacancies in the _ongress and is consistent_¢ith Section 102. _ , .

Section 13 deals with outside emp!o$_nent and conflicts of interest on
the part of membe_.s of Cong_ess, and is consistent with Section 102.

Section lb. provides for the salary of members of Congress and isconsistent with Section 102.

a

Section 15 deals with legislative im_ity, and is consistent with
Section 102.

!

Section 16 deals witi-_meetings of the Congress, and is consistent with
Section 102.

Sec_ _on l_ "
• ,_---_....._f details the powers of Conjure ore

its m,-moe-.,_s,its _ules nT_ _-_-_ _ . 5 ss _r uhe qualifications of
wlth Section ].02. _ _-o_e(nue, and subpoena power, and is co-"_sistent

Section 18 defines a quort_m, and is con s_t_nu with Section 102.Section lo _-_ •

----_-_2_r_'qulres a Joua_nal, and makes other pro'ed_u.al "
applicable to the Congress, all consistent w_th Sec_ion'102 provisi:-ns

_>ecuion 20 deals with the manner of passage of a bill_ and is generally
consistent with Section 102.

Section 21 deals with the mannel- of enactment of ]-a_¢s,and is consistent
with Section 102.

Section 22 deals with Presidential approval of legisiation, and is :consistent with Section 102.



ARTICLE X. Section 1 vests executive power in a
PresicFe_-t-_a]--_F PY°-_"_-_es-_-or his quaJ-if-ications and manner
of election. The section is consistent with Section 102of the Draft Corapact. . _.

?

Section 2 delineates the powers of the President: '_

(a) execute the ]'.aws and Constitution: Full'y consistent
with Section 102.

I

(b) receive arabassadors and conduct foreign affairs and
defense. To the extent that foreign affairs and defense
powers are delegated to the United States by the Compact,
there would be a possible conflict if the President exercised
such powers. Caution also Over Section 203(b)° which pro-
vides for joint g's.-_icronesian approval of the establish-
rnent of foreign consulates and accreditation of foreign
consular officials; as. long as the exercise of the President,s
authority goes only to' the extent of receiving "ambassadors,,
(Consular officials?) jointly accredited, no problem would
appear to arise.

c
8

(c) pardon and reprieves. Consistent with Section 102

(d) appoint_-_ent of fzlcers: An internal raatter, con-

° o. •

sistent with Section 102. Note that Section conterapiates c_
appointment of a-'Tbassadors; exercise of this power might
conflict with U. S. foreign affairs authority t-n er Title It. N
Query: is the Resident Co:nmissioner to the 0nited States o_
an "ambassador,, within the meaning of this Section? _..

Section 3 details certain duti'es of the President as
•

head o-_-_%V_rnment all of which are consistent with
Section 102.

Section 4 detail

and "_ - • s qualifications for the Presidency -• s Conszstent with Section 102.

Section 5 deals with election of the Vice-President,and is consistent with Section 102.

Section 6 deals wi

consis-Y-_ri_h th Presidential SUCcession and isSection 102. , -

Section 7 concerns Compensation of the President, andis coh_-l_-t_e-_--with Section 102. "

Section '8 deals with the establishment of executive _,
departraents, and is Consistent with Section 102.

-,4 _'_
t_ .--t= " gl
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Section 9 provides for emergency powers in case of
speci__onal emergencies. The Section is consistent
with Section 102, and pending; furs.her research, appears to
be consistent with the "principles of deJnocracy', and ?.
"fundamentgl human rights" requirements of Section 101.

t

i

t-

o,

o.

?

o
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ARTICLE XI concerns the Judlcia! es+ab_ic._-- _
sistent wit_ Section 102 _._+_.....,. • ._._.......!me_, ann is

• "" , ....._u_ signlr_,can_ qualification, fully con--

ARTICLE XII deals with Finance, and is fully consistent with Sec{'ions
i01 and 102.

ARTICLE XIII. Section ! prescribes.rights to education, health care,
and legal services, and is consistent with Section 102.

act iv_°n _:_hc bl_ i_ rof the , ,fu , or s_osal of radio.-
" . :i ........ _.s_a_ _s wi<_out the consent

Covermnent of _,"

:icronesla. This presents a latent conflict _¢ith US

authority under Title Ill; if the US determines that defense requires thepresence of such _¢ea_onry, a confl_ct .-_

policy is never to _l_ .... - -- _ould arise. Further, United States
considered likely that _e _n,e_e nuclear weapons are stored, and it is

such _,:eaoons would be stored in }Jicronesia at the
type of military installation c_-._rer.t_ypl.nne d If the _e_enweaponry were discove_-ed aft_ _, _ _- .-s.... P . _ce of such" _ _ • _-£" t:,E_.@ 'ac- J.'u_ ,, . _

in violation of the M!cronesian Co_sti_ • _, • '_ , a_ been- _, om_ urnted Stores would h _^

of appropriate remedy, since there-" -ucion; c,rP_s then presents problems

the United Sta+es t- o would not appear to be any way to require' _ ce._oe sllc _ --"Co_i + e h_ _ " " n vlo]at_en
- tte .-_ - - . "..... It would seem that the Joint o• . ...... _ resnons_bili+_ _^ _ "

•s no_ violsted _.....<... - _ _-' _sstu-e that the "
" _._ _qulr_n ...... _+- .. _'ficronesian Constitution

Title III. .- o ..... _o_a_ion of offending _rovisions" in

o_ctzon 3 requires •
.... the Government to uphold the

unity, and is fully consistent -{_, Constitution and na__.onal
_-_n Section ].02. _:"

• ,.Sectit_n._."Prohibits noneit_ _eu ...............
in._leronesia, and is full ..... :,._,_[ _';_._h_,.])of "_it!e to land or waters"

ralses the oo_:s_bi_it_ of___,nsls_ "en_ with Section 102 The Section
t! e  oes consi:3:°tec,ofthe " arg_m_ent, but

or vlolativo of the "f--- _ _ _ _ , o_u such an arg_Jm,_nt {_
- .unam.,en_a; _um_ _r_.o,, _ :_ _-,_ either valid

..... o_oo requlrement of Section 101.
• Section 5 prohibits Jnd=fi_{+- _ .

Cons+{+,._{_ _ _:_-_m-:_ul'e i'ive Years af+_.- .... -_:_,-_mts, an_ voids exi_{,,_

these wo_tld have to _ _e presently seversl such __[_ ua_e o_ the
Coat,{tree {_. {_- u,e renegoz!ated; this h._ _-,S__ _S _eemen_s in force,

o- -_._-'_:s_;X_;hthe Un_i-_ _+.= -_-_._._o_on or the Joint

specific agreement on the point i[ote that the Constitution does not

contain any prohibition against a law impai;,ing the obligations of contract,.._
and the U.S. Constitution does.

S_e_ction 6 requires renegotiation of land use agreements with the United

States. The Joint Committee has already taken this i'osition with the United

States.

S o _ .

_ection _ requires an oath of office, and is consistent with Section ]_02.AJ{TICLE YT_r o .
_. ----:.--<_--...... oec_.ion 1 dea]_

•_ consls_ent with Sect-_o-n-_02. -_ w_th mnen_ments to the Constitution ar_-J-_"-- "

- 13 ¢\
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A_f/CLE XV. Section i d_;,_ --_".....
_'._o wiuz! Lne tr iq "- "

actions, and-_._-__._r " __7C_ " a'slglon of law_-
_um±$ consiotent with Sections i01 and I02 and cotu-t

 eot on2 deaiswith o Ji a io, sliabilitiec, and is consistent witunlikely, lh_ -- h oection ]r_p _. - , _.nd
,n_ _ -, _.....prOblems mid,h+ _----_ --- -_-" _ appears DOs_l_ _,,_

, " _#-n6 _,e uonstitution.
Section 3 provides that i _ =

" n_er_sts in property held by the TTPI is

transferred to the national gove_nm_ent, and is consistent with Section 102.

Sect ion_ deals with the establishment of municipal govermnents, andis consistent with Sectien 102.

Seectio_n_5 requires the Congress to provide _ --

transit/on, consisten_ with Section 102. Not_ howeve>- , - ......- _o_ a £mooth and o_8_]y

the Congress of _4icronesia in this respect is not unlimited during the
_, that the po';¢erof

pendency of the Trusteeship, since the United States has ultimate governm_entalauthority m_der the T_'usteeship Agreement.

Section 6 deals vith aDpo_tiom_

and i_-- - - - _ menz of the Congress for the first election, oconsistent with Sections i01 and 102.
5_

_I_TICLE )PIT. Section ]

later ...._ : _ - provides that th_ Constitution takes effect not
u_n one 2ear alte_t - "

ification. While there is no conflict v:[th the
Compact of Free Association, there wo_.d appear {o be a latent conf3iet
the powers of the United ._ . _ -.-

St_~_es tm_er *_ _., _ . - with
United States Cover]m_nt • - .... _asL e ,"

•.- !s not, of co_-_-_ _....Z f,_lp, _s noted above. ,f]_
Section. -...._, uuu_u_ by the n_'ov__-_._....... "'_

[

AP_ALYSIS OF CQ_\LPACTAGAINST CONS_.,v_:_,_.....

(Author's note: to a great extent this material will be duplicative of

material appearing in the previous section. This section of the analysis

is presented, however, in the effort to provide a ready cross-reference for
the reader. )

The Preamble recognizes the sovereign _ .

ruination; c_on--t_Tas--tthe _ o..... -'-_ r_ght of Miei"onesian self-deter_

_ono_iLution,s Preamble, whi'ch refei_s.to inhei-ent
"_icroneslan sovereignty. -.

TITLE, y. Section I01 "to '" _
the Cons_itut_ - _.. --_ _ Vlaes _or a Const" ."

_on _na!i guarantee "fun_ ....... itutlon, and requires that

with "orincip!es of democracy"-. These phrases were_ _u,.aj. hi,man rights" and be consistentvague at the "
insistence of th_ Joir _ _ _. .. -_tentionally left

would appear to be satisfied _.- _ uon_niL%ee. Both of th ....
considered together. , _ numerous _rov_o_ ...... _ "_qulrements

. _ -_ -°_,,_ in the "onslitution, /__t- Se.etion _ provides, that the Gov_ -- • _,
au nor_ty for and resoons_-._ _rr_en_ o_ _'icronesia w_ __ .{._ _
The bulk of the Ccm_:+_-_ -?u-±ILy ever the internal .-').-"_.-'-.. _g._ ,lave fu!!/_ _ %]

e...... _,m_,uoers _'hich a............ -\!'_0 " _/

_ puz fly in%ernal.k_j/



Compact and-t_ei_. _,,+.._ .... _ zght toSection 3.03 recognizes _;icroneoia's r" amend or ;.,,_.,,_._ _ ,_

_,o_,_-_political status. WhiJe one Constitutlon is the_supreme law of Micronesia, it is compatibi_ with both free association asC°nter_l!-qated by the Compact,
• .. as well as an independent ,,... .

•.,le_onesia. Th@

Constitution, incic:entally, is silent upon the subject of the termination

of treaty obligations; the provisions of Title XI of the Comnact providea specific procedure for the

termination of the Compact-Treaty.
i

• TITLE II S^-_. i_
to the Unite_ St_+,$Z',_n_" _legates cer+ain .......

sSection

...._ a'- : ....... _ '_ _" (_e_ e.g., Article
2(b) and Article X, Section 2(b)), the Constitution also makes

provision for the de!egaticn of these powers by Treaty (the Compact). Suchtreaties, however, must be ratified in accordance _._

_i,_h Section !;of Article IX,which conflicts with the ratification procedu_.e detailed in _ _"

the Draft Comoact. 5_e latter sect{on requires renegotiation accordingly.

_.... eel.ion 3_201 o:C

Sect_ on . .
_ ...._-:)n 202 Permits. the Un_+._ o± __

•._unes_a, and in som_ .<-- -7 -_- _ca_es to apply certain treaties to

....... ._es, without its consent. This raises a host of

possible areas of conflict if the treaty and the laws required to ]'mplementit are inconsistent with the Constitution, which
." - _- is supreme under its Article o_

II Treaties which can 0e applied to Mier0nesia only with the consent of 5"

}41cronesia, however, must be ratified in accordance with the provisions ofSection I,_of Article IX. -

Section 20_(a) requi_es +'_o : ., ,.cons ,-----l---_-.----U-.--=_..... -_,_ Jnl oed S---_ _ •ulaz _roLect_on +_ ^.._. o_teo to e,-t_-m -_- .

Consula r _.o_ _ . - - _-_::-:ieronesia _nA *_ . . - _i,_.:-i__el th_
o.... - _7_9 _a_s. Contrast th_ --. _--_ o_e JOint acc)-ed{_-__*--- C_ " :"

..... -'. ", _-_u_ssea in th_ _;._'-- "_ _=_laent under _-..,---__- ' o
_CtlU-lres _he U_'-_-_ _. _ _-_--'" se_t_o_ ^ (�_..,*_'-_u_e z. _
are_ _ ] _uee ozates to faeiiit_- ,]-- '_ u_ _n].s analysis S_c +_._-'-,:o, _

_ _.*_ iOZ._n _+_ . _o_ f'iiCron_q ..... _ ' kt/_'c _-_L_!_ '-'") _C; -_

_-o ...... _alrs permitted _ ^.. . _...._ par_icioation ]-_TC,XTJ,:--....

_J _u.nex 1%, see next paragraoh _,_ _uue

Section 20h permits the Goverr2nent of _"i-
a_ . ,--'--'?---_------.---

_ -, uronesia to undertake the

aculvltles specified in Annex A, which does not present any inconsistencj

with the Constitution. The President and the Congress each }lave foreign
affairs authority, as noted "o -,

em.-ev..nerein this Report.
TITI.E IT/ o.,_. ._

_or ana authorit_ _77_-J--EI-_[$::-....._,.-_es to the Un_t_a _..... ,....

-o,, _].rs, the Const_,+_ _ .... _s is the .e:_se--4-,- "

the field of defense Article X Section 2(b) and Al'ticle iX Section 2(a),

...... _<n] grants ])o_¢erst_ _ _ _- _,-_n . .
' ..... _oNernment in

these are powers which may be delegated by treaty (the Compact) to the UnitedStates in accordance with Article IX Section 4.

a

State i tSf9oec defense responsibilities of the_ ,,,_+_
_xerelse of its ........ - ..... _

may use Micronesian lands, waters, and _" _usnorlty the United States :_
Section contemplates the use of lands, ,_irspace "necessary" the,.^___ _, . ,_

those to be ]eased to the United S+a_es waters" a_ -_'--_-_ • _u_-. _nls _

States has indicated that such use will be limited to transit and other
_- ouj, although the United

• - 18 - -



temporary or emergency uses; query whether this constitutes an "agreement

for the use of land for an indefinite term", prohibited by Sect,'on 5 ofArticle XIII of the Constitution.

Section 30_3(a__)gives the United States the right to _,_ •
-_ • e_ oabllsh military

facilities pursuant to ,oect__ons 302(b) and (c), the right to protect its

military facilities in Micronesia, and full_h.eedom of use and access of
ob " s the Covernment of I':_c_'_nesio_the same. Section 303.(b) l_gate

the United States the---u_-J-e-__ne lan ,- _ , _ -..... _, asstu-e
C '" .d_ a1._ _a_ers specified in Annex m _

ons_itution does not provide for any power of eminent domain in the central

govermnent, and in the absence of such a power, its exercffs_ _ be prohibited

to the central government (See Section 2 of _m_icle IX). If this is the case
there can be no assurances, although of course the Compact will not beapproved by t_e United .q_ _ _ '

-- ,_a_eo until the leases are negotiated and a-oproved

Section 303(c) recuires the Government o¢ hzcrcnesza to" eotab!ish su_tao_,e
proce._ures _o aceo _od-le US "e_u_sts _or aucL_tional right° So_ +emlnent domaln law would a_)r.eart_, "_....... - _ • _ .... e sor_ o_
s_ate level. Section 303(d)_-_m_7_._ _,_qulTeu' el.thor at tke national or

the Compact or US defense responsibilities under Title III. _' •
............ _s noz eonfl{ct vith

prospect of a]3_nostcertain conflict _,'_ ±nms raises the

_._n Section 2 of Article XIII of the

Constitution, which prohibits the storage, use, etc., of nuclear wea_!ons, o_•etc., which the United Sta+es wou _ _ ,, . _ ..q _ir , " _ ILL ,De _0_' e -" _ -_ _ •
3"__O__ke_)provides that US r_'_-.+ .... " _o _o u.,_er Art__cle Ill S..... :_ G
or for th_ lif_ _._ +_ - _1.__ .... u users ex_end for t:,_ l_f_ -,-_ _'-_-_ -<_-£::±}_

_ _ _ _ u_d pail "'I" I Cl_ ] .--,- _ - "'_ " _- _ % b_l - t.o_-._-_p_ -

...... x_,o_ng agreements, which-_-_, "-- • --<[,_._.... _o some continuation of

._ ... _, ._ u_ !n con_.±_et v__zh eetion 5 of ArticleXIIT of the Cons._tution - :8
Prohibiting indefinite use agz'eements or with

Section 6 of the same Article which requires zenegot_.ation of existing
agreements; see previous section of this report; and (2) that the leases

themselves _..iouldhave to s_ecify a term, because while the Ccmoact could
O

continue in force indefinitely, Section 5 of Article XIII _ron_bm_s indefinite" ] ,- ..

agreements; query whether a lease for the life of _he Comos.et violates this

provision; if so, Section 303(e) requires enegotiation to require a definiteterm for all leases.

Section 301,(a)prohibits countries other than the US. to conduct mil_.tary
activities in Micronesia. Query: Does this include Hieronesia itself_

In any event, this section represents a eo::m_itment which may be made bytreaty. Sec_ion 302(b) permits the United _....... _ •
• _;_._._-oto _nvite other countries -,to Darticipate in Joint _" "_.....

- _.l!l_,y exercises, which again represents.a corr__nit-

ment which may be made by treaty. Section 304(c) declares that the rights
delineated in this Section are not assignable and has no relation to the
Constitution. ,

Sectj.on _05 provides for a status of forces agreement. There is no

Snherent confl-ic-t, but caveat that the states themselves may have to be parties
to such an agreement. The 'built-in protection for the US here is that the
Agreement is a prerequisite to US approval of the Compact. '

/3 ¢\



Section 306 permits _" • •

.',!c_oneslan citizens to voh_nteer for the US

az_ned.forces_ but exemots them from the d.ait except if they become USresidents. This Section "

" _" _'epresents no conflict with the Constitution...°
°

Section ,307 requires consultation on defense matters on the requestof either pa_y. ._,_ • _ _ .

_o_hi_Ir_in this cectlon is inconsistent with tL:eConstitution; eon_, _.. .....

ou_ta_lo-n_._ould.presmmably be conducted by the President
under _rtic!e X Section 2(b) subject to the authorityunder Article IX, _"_ • ' of the Congresso_ctlon_(a).

._ .

Note at this juncture the words of the Preamble to ti__eConstitution:

"Our ancestors, who made their homes on these islands, displaced no other

- " .'-__ [:_ " ,'_._ -_ .j__._: ", ".

" ..... P_ to b_ some in-
consistency between the language of the Preamble and the

upon the United States by i'lieronesia in Ar_c_e Iii of the Compact.
.... 1 rights conferred

o
_ I_ <'_
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TIT__LE IV. Section 401 obligates the. United States toprovide-a speci}-_l--i-b_-T_el--offinanc" ' , ,
fo_ _ speczfzed term for "nr_-_,,_zal-sdpP°_t. t° M1cronesia
yovermnent .or any subd_v_-_._.s,-_ '_:'_° a]l._, operatzons of that
have to b . ," - -- _*un_ cnereoi- ,, T , o . :

e ds_zded e_uall---a ..... :c-_.-.- . he fund° would
government, per Sectilon l_,"tvLJg--Y{-_%--Stfl--c-es--a, nd the national

• Vo) oz- Article XlI of the Constitution,unless, of course, this Se-c-t-i-on--_,_e ..... --, ..... 24-_ .. .
speczf_c allocation of the funds. ,e _enegotlatcd .to provide a

Section 40_2 requires the United States to ;ay'an as-
yet U_cifiecl--amount for the use _providea in Title III ^ " ,-.--. 9z lands and waters as• >_s notea a r
ea_malked, they woul )._ <. _, ........ _o.}e, unless the funds
and 1;,O))1A k_,.r_'_ - d _ toct_ci Into tile Fn_4o_ ^- - . are
r_ -_ --*,*.,,a_e to be divide_t 60-.ua]7_; o _.*._o,* +_sszstance Fund
,c zs contemplated h,, ._ .... .. -*Y,-oectlon l(b] of a,-,_

mzt ...... a¢ some of these
funds should be allocated to the landowners (includi]_g the
government), some to the states in which the lands or waters

are located, and some to the national government for the rights
given in Article III. The Joint-Committee may want to re-thinkthis. __ "

o

Section 403(a) obligates the United States to provide to [
Micro._-$-._]-_,with-_{7_ charge, the services of the United States @
Postal Service (note that Section _(j) of Article IX grants
this power to the Congress) tlle United S "

I

' _tates Weather Service
(prooably also a power of Congress under the "interstate com-
merce" clause of Section 2(g)), and the United States Federal _-

Aviation Administration (again, p_ooal)ly interstate commerce).
These are probably powers which can be delegated by the
Treaty-Compact. Micronesia is obligated to provide l.._d for
these uses- this could create the same problem discussed above
in connection with Section 303(c). Section 403(.b) permits
future intergovernmental agreements _()-r--tTi_-6xi-g_sion of

additional services; this would take the form of a treaty,
which invokes the provisions of Section 4 of Article IX.
Section

403(c) limits Micrenesian taxing powers on U. S.

property-a-fi-d_personnel supplied under a Section 403(a) program;
this represents a limitation on the powers of Congress (and
the-states) to tax under Article I.'4 Section 2(d) and (e),
but a limitation which may be accepted by, treaty.

Section . 4 04 (a) provides for a s ecifie
suppoi't----Yo-M--icronesia for c _" .... P d level of financ
dlscuqslon a bov o___ a_:_caz _mprovement n_n4 ..... _ial

e on 2nc_,_ n _s01 Se___.e_iii!_des,e e
fo_ f_nanc_al a s t froMicrone a

sia to which the Article XII Section l(b) "equal

distribution".requiremen{ would probably apply as well. Note,
however, that this particular paragraph has allocated the loan _'
funds between the national and district governments to someextent already. %' "



Section 405 requires future negotiations for financial
assis_'°-J-]--_'ing the first fifteen ),ears of the Co._npact.
Any agreements would take the form of a treaty. ;"

Section 406(a) provides that any unused 401 or 406 funds
_'ould--iz6-_T£-inavailable to Micronesia; these funds _,ouid still
be subject to the "equal distribution,, requirement of Article

XII Section l(b), to the extent that this requirement applies
in the absence of allocation. Section 406(b) permits reallo-
cation for funds bet_,_een Sections 401 and 406(a); st_ch reallo-
cation _,'ould also presumably take the form of a treaty.
Section 406(c)provides for an inflation factor, and does not
present any P--roblelr,s of consistency with the Constitution.
Section 406(d) requires periodic renegotiation of U. S.

-..-______.

f1_lanci_sta_ce levels; again, presun!ably a_ly amendments
"co the Compact _,_ouid have to be in the form of a treaty.

Section 406(e_) requires the joint determination of auditing
pr-o-6-edures, _%']Tichmay also result in a treaty.

• • °



__£S2_J-J_._V. Sect ion 501 f__ .....
%fill _ ---. --.ua-_n___,-:-_,_ilJrO-¢laes -_ _

be (_PPllcable to ;:lic_o_-_es_...... tl_at.two classes of trea_:_

day before the effeel;ive ...... _nose W_Ich were applicable on'the

date of the Connect, end those which are :,
applied to }4icronesia under Section 202.- The problems associated with
the application of _--_- •

_Eeatles to Micronesia without th_ consent of the
Gover_mlent of " -....

Anal _'_lcronesia are detailed in several
).'sis. Section 501(b) pro,:ide- +'_-- _ other ulaees in thisLo Mzcronesia l_nr_ '-$" _ - • S unaL U.w S "_'_ , -

___ ........... • t_uo._y law applicable

urn, '±%us _esnlp will no longer appl_, except as
otherwise provided, a provision consistent with Article II of the

Constitution only if no legislation inconsistent with t]{e Constitutionwere applied to /.1_cronesla"- " by the U_-

.....ed States; See Section 502(b).

Section 502(a) Provides that self-executing treaties applicable tocronesia have the force of internal law in ..... _-
" " *qLuronesia. Once theproblem of the applmcation of the .....

tle_/ itself is
visions of this Section wou_!d not creat_ re'solved, the pro-' _ an ro I , ,.

Y P b_.em. Sec-c__on 50O(b_

 'equiresthe of;' io o esiatoe aotapp op __, teto implement n°n-self-executine .....
such enactment, D'ni_ea _ U t_e=umes, _nd provides t_ _ ,.
of law in b{icronesiJ _,_-_ m._w enaetJ.ni: such t_'eat¢_o"_Y_' {_enu_n_

.... 'u_s provision ___,, .___. _ ..... _:_ one Zorce

treaties applied to bfic;oonesia _M-thout b_icronesian consent and which are

_,o_,--_z_.Lses the problem of

inconsistent with the Const_tutio e -,- ._ :
obl,_,g_zes _ic_'o_es_ +_ ^_ , _n o_ mzc_ones.a. S_ +"

.... _n:n,, • --_ef"2-°.n_502 c. , cit e_ • - ..... _ -Y w_th _-_d e_ _ _ . ( )_ -'ec_-_..ln the --_ _ - _-_- --_oree t_,-_ • _ -..--c-_

_02(b) g s_z,e problem mentioned in c........ -_eT.apPlmcable to o_
...... _u_on _:l'6hSection "

• Sect._on 503(a) obl_._e_ ;,. • e
perso_,n_l .......... - --c_.... s -q!oro_3es4_ +_ .... _ .'

functmons in i'_i_'¢_,,_-_ _, _o_.tn, mn conneetio_ ,,-+_ _ _ .n,=U.S.
out note that _ _ _.... _, _ • _-_n_ and •noL ereaue e,- _u_. _
_-.._..- _ . ._a_es may have .... _',_-_en_ confliet, o_
_n _a,.:sas are contemnlated at least concurrent jurisdiction t- - _- _"
une Unzt_d St_- .... t . by this Sec+i_ " _ ,-. " - u _na_

service ............ __i___u__ _b) hermits

_icronesia does not comply _zith Section q03(a), a nrovision not creating

_ z-_u, moee unaer Section _03 af

an inherent conflict Section 503_
the services of U,S. "investi_a-t'v_-j-j_ . _, " "'_-'o..e._. to utilize" _ i. _ _i_l (21 T "_ _ _ _-

] o_c__mcnu services" to 8sstlre_

comnliance with the la_s enacted trader Section 503(a); this would notcreate a conflict if such ass'_-

•_uance were nrovided under treaty duly
ratified by Micronesia.

Sec_o_ =_. " •........ ,, _U# requires _,'-_-_-_ " " " • . ,
-- " _ --_-a_Z_ 0 | _c,k _ ± " _ _ _-_: on , I_r_44-:-- "

agreement to this effect Such , ....uun_emplates a separate

• agreement would presumably constitute

a treaty, and wotald require ratification as requi_.-ed in the Constitution.
Note that Police power is reserved to the states, however.

FO
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Section 506 obligates the United States to protect

Hicronesia,s $7_Tironmen t in accordance i_'ith "standards no
less restrictive than those established by United States

II

law, and presents no l_rob]ems of conflict _'ith the Con- 7
stitution.

i

j,
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TITLE VI. Section 601 permits Micrones'ia to regulate and tax

imports and exports, which the natJor,e.l gover_m_ent has the pover to do

under Sections 2(d) and (g) of" Article IX of the Constitution. Note,:
ho_ever, as pointed out in the discussion on those sections, that the
authority of Micronesia might be limited by t_'eaty applicable to
Micronesia, as Section 601 itself provides.

Section 602 requires each nation to give "treatment to _" _ - most-favored-nation

_n_ P_-'oduets of the other. This presents no conflict withthe Constitution o1_ce the Conpact is ......
" _a,.ifled as a treaty. -.

Section 603 delegates to _4ieronesia the r_-ght to _ul ._---o _e wholly
domestic air and maritime commerce, subject to applicable treaties and

FAA regulations, the implications of which are discussed e!sevhere.

Sections 2(g) and (h) provide for the exercise of this authority by the

national govermnent. Section 603(b) essentially requires mutual consent
for international air _oute authority, a power which _4icronesia candelegate by the Treaty-Oomgact.

Section 604 provi_]es that U.S. currency W._I! be legal tender in
I_icronesia, unless and until Micronesia adopts its own _of Article IX. • See Section 2(f)

-°
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TITLE VII Sect ' /,_-..... • ion 701 provides for U S. nationality ;,for _l-_croneslan ci_zens.---)_he implication " i

s °f this Section {Iare discussed in Connection with Article Ill of the Consti-
tution.

! 1I

Section 702 provides for the ]oss of U. S. nationality 1
Itzzens or nationals of third COUntries. See discussionof Article III of the Constitution.

5
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TITLE VIIi. Section 801(a) provides that the Government
of Micronesia may regulate immj-'_ration and entry of noncitizens

(subject to limitations imposed under Titles II and III) ;,This is included ,,"
• _,]thin _;he po_,_ers of the national govern-

ment by Article IX Section 2(d).
Sect_!on 802(b) provides

for free entry and exit of U. S. citizens-a-6-a--j-{_tionals,
but limits freedom to establish reside21ce. The section is
a limitation on the po_'ers of the national government under
(a) above, but is a limitation _'_,hichmay be accepted by
ratification of the Treaty-Compact. The section also pro-
vides for the rights of ,_qicronesian citizens to establish

residence in the U. S. and its territories, and is again a
permissible limitation on the right of the national govern-

ment to regulate emigration under Section 2(c). Section 801(c)
provides that entry and exit of non-_'licronesian'ci-_-izen
U. S. nationals will not be more restrictive than U. S.
regulations concerning U. S. nationals _,,'hoare Micronesian
citizens, a limitation on the po_,er of the Government of

Micronesia under Section 2(c) of Article IX vJhich may beaccepted by treaty.

O
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T.ITLE IX. Section 901 provides for the establishment :.
of Res--]-c_6-6-t-_o_nmi--6_]-_e__r_offices in ea.ch country, and
incorporat'es Annex C re].atin__ to privileges and immunities.

This raises a possible conflict in that some of the privileges
and immunities may be properly matters of state jurisdiction.
Actual conflict is, however, deemed unlikely.

i.
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TI'TLE X. Section I001 provides for mutual consultation:,

in the--6-ff_t to settle d--is---putes This is properly the subject
of a treaty.

.r .
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TITLE X___T.Section 1101 provides that "the Compact may be amended at

any,time by _utual consent. ._ly such _en_Cment would, of course,
constitute a treaty which would require ratification.

Section !!02(_a) provides that the Compact may be terminated at. any
tithe by mutual consent. Termination wo_!d require a treaty, which would

be in turn require ratification. Section !102(b) spells out the pro-eedure for unilateral _ • _ .....

_ermzna_1on by each cow, try. Section ll02(c)

permits a district not agreeing to the terT_._inationof the 'frusteeshi_ to

o s i _ the t_o-year tr_nsition to
violation of the Cons_-._:_+_...... _us. ._hzs provision is a dire

and which, while it does not expressly _ _-,l-_._s-y permzt secession
prohibit it either, is drafted

so as to create the legal impression that secession is not permissible.

Section l103_a) reouires a mutual security agreement to be con-

cluded--Pr-_c_o-t_erfective_ate of termination. Such an agreement
zs a treaty, and _¢ou!d have to be ratified in accordance with the

Constitution. Query: does the reouirement that the treaty be
into violate the Constitution per se? Section l!Q._b) enteredobligates each

side to negotiate in good faith to_:ard such agree_ent, and provides for

other transitional measures. This does not represent any cenfliet withthe Constitution.

"''_'" 7. " • " .:. ".'-..
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TITLE XII" Section _

_-------- -_-Ol(a__)provides fo;- approval of the Compact.

The Compact is a treaty, s.nd one which proposes to delegate powers of

goverhment. As such, the l:'_'ovisionsof Section h of Article IX of the

Constitution would govern ratificatio,_ procedure. The provisions of

Section 1201(a) are in direct conflict with Section 4, and must berenegotiated, hrote, e.g that i.....

"' a_ificatlon of treaties under Section 4

does not require plebiscite• Note also that this section impliedly
permits secession, aoparently prohibited by the Constitution. Section
120_(b

--=_==__)provides for approval by i;he United States and does not conflictwith the Constitution. , ----------

/ Section 1202 provides for the proelmT:ation of the effective dateof the Compact by the P_ _ _-

_eo..den_ of the United States. This o;'ovision
represents no conflict with any provision f _--_
that the principle of I'"-'--._ . o _I_,_Constitution, exceptuJ.cz O_i_=S i all

Joint proc!s__aation, sovereignty would se%m to require a
w
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SPECIAL !_OTE : I

?

This paper has not raised other _-ssues _hieh bear upon the need. torenegotiate certa__n provS_s_.ons of the Cc_mpaet.
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While the Preamble does not have substantive effect, it can bear

upon the interpretation of the document as a whole. In light of the fact

that the tone of the Preamble impliedly indicates that _licronesia's right to

self-government is a right which must be sanctioned Under an agreement with

_. the United States rather than by an act of self-determination by the people

of _licronesia themselves, certain changes in the Preamble are recon_nended.
Recommended text :

The peoples of the United States and I_icronesia,

_ that among the obligations of the United State s

as Administering Authority of the Trust Territory of the Pacific Islands is

the promotion of the development of the people of Mieronesia t'oward self-

goverz_ment or independence, in accordance with the freely-expressed wishes

of the people of _licronesia, and appropriate to the particular circ_7_stances
of blicronesia, and

their common • interest in the development of a new

political status for the people of Micronesia to replace the present
Trusteeship,

:.

A_ree that this Compact, approved by the people of Micronesi3

through their sovereign right of self-determination, and approved by the

Governments of the Federated States of blicronesia and the United States, .shall

determine the relative rights and responsibilities of the Government of the

Federated States of Micronesia and the Government of the United States of_erica.

,'_e.. FO@,,.. •
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Section i01 implies that the Constitution of Micronesia is a
1

document whose authority flows from the Cow,pact, rather than the inherent

right of the people to adopt their constitution which the Section pua'ports
i

to recognize. The draft Constitution is not (or after the changes

proposed will not be) inconsistent with the Compact, and the United States

has the right to ternlinate the Compact if any future amen_nents to the

Constitution are inconsistent with the Compact. The Draft Constitution

• does guarantee to the people of _icronesia their fundamental human rights,

• and does establish a governmental structuu-e consistent with the principles

of democracy.• The following changes are therefore recommended:

Section I01 The people of _icronesia have the right to adopt

their o_ Constitution and form of government and to amend or .change such

constitution or form of government at any time.

• •
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Section 102 again contemplates a Constitution whose authority

flows from the Compact, rather than the people. In light of the fact that

the Constitution has already been drafted and will be approved prior to

the effective date of the Compaet, it wo_.d seem more preferable to re-

cognize _licronesia,s right to internal self-government rather than to imply

that the Compact confers that right. The following changes are thereforereeo_mmended:

Section 102 The duly-constituted Government of the Federated

States of Micronesia has full responsibility for and authority over the

internal affairs of Mieronesia.

0



Section 202 raises the possibility of a host of conflicts with

the Constitution, all stemming from the application to _icronesia by the

United States of treaties which are in themselves or require executing laws

inconsistent with the Constitution. The consu&tation provisions of

Section 201(b), while likely to resolve many of these potential problems

as they occur, cannot possibly eliminate the possibility of conflict.

Lq_ile Nicronesia recognizes the United States interest in applying treaties

to Nicronesia as an aspect of the authority and responsibility which the

United States is to have in the field of foreign affairs, Nicronesia believes

that it must have some control over the process to protect the integrity of

its Constitution. The Joint Committee believes that the interests of both

nations can be resolved by requiring Llcroneslan approval of all treaties,

r • ° O

but providing that approval of treaties which cotrld be applied under the

existing language of Section 202 without consent shall not be unreasonably

withheld or delayed. The following changes are therefore recommended:

Section 202 The authority of the United States under Section 201

includes the right to apply to _4icronesia any appropriate treaty or other

international agreement to which the United States is a party, with the

consent of the Covernment of the Federated States of _4icronesia in accordance

with its constitutional Processes; provided, that such consent shall not be

_n_reasonably withheld or delayed as to any treaty or other international

agreement which in its effect does not relate exclusively to Nicronesia or

predominantly to Nicronesia rather than to the United States.



Section 303(d) of the Compact would permit the United States to

contravene the provisions of Section 2 of fu'ticle XIII of the Constitution

by, for example, storing nuclear weapons in _'licronesia if the United

States deemed that it would be consistent with its basic authority and

responsibility in the field of defense in _4icronesia to do so. The only

.satisfactory method of resolving this latent conflict short of the deletion

of Section 303(d) is the amendment of that Section to prohibit the activities

proscribed by Section 2 of Article 13. The.proposed change is as follows:

(d) The agreements for the lands and waters listed in Annex B

shall conform with the provisions of this Compact, and shall not contain any
O

limitations on the use of such lands and waters which conflicts with the
• •

basic authorities and responsibilities of the United States under Sections o_
S

301, 302, and 303 of this Title except as follows: the testing, storage,

use, or disposal of radioactive, toxic chemical, or other harmful substances

within _icronesia is prohibited without the express approval of the Government_

of the Federated States of _licronesia.



Section 303(e) provides that the life of the Annex B lease

agreements extends for the life of the Compact or for a longer term if

provided by any specific lease. Since the Compact has an indefinite term --

that is, it continues in force automatically unless terminated in

accordance with the provisions of Section 1102 -- then the lease agreements

also are for an indefinite term, since there is no authority to provide

for a term shorter than the life of the Compact. Leases of land for an

indefinite term are prohibited by Section 5 of Article XIII of the Compact.

The leases themselves can be drawn for a term sufficiently long

enough, without being possibly indefinite, to satisfy United States

interests. The United States has the prerogative not to apprQve the CompaCt

until it has obtained satisfactory leases. _

It is therefore recoil_mended that Section 303(e) be deleted in its

entirety.
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..'_> <.\



Section 305 of the Compact, while not requiring amendment to

the October, 1974 draft, does contemplate a separate agreement between

l'_ieronesia and the United States. This Agree_ent will, of co_-se, have

to be ratified in accordance with the provisions of the Constitution.

Further, the seve_'al states of the Federation, within _hose Jurisdiction

will fall the matters contemplated to be included in any status of forces

agreement, will have to be parties to such an agreement if it is to affect

their respective Ju_'isdictions.



_lith regard to Sections I_01 and _04, the Joint Con_ittee again

dra_¢s to the attention of the United States that the dollar amounts of

funds for I_rogrmms and operations of the future Coverrmlent of the

Federated States have been rejected by the Congress of _4icronesia, per

Senate Joint Resolution No. 6.__5. The Congress has also criticized the

theory of declining support during the Compact period_ • These merit
ex¢:ansive renegotiation.



The Joint Co_mnittee believes that Paragraph (a) of Section _03

requires substantial re-evaluation by both parties with regard to the

nature and scope of United States programs to be provided to Micronesia

after termination of the Trusteeship. Further, as with Section 303(c),

it is quite possible that the Cover_ent of .the Federated States wottld

not have the power to condeam private land for public use; as the central

government cannot compel the several states to make land available, it is

reconmlended that the last sentence of this Paragraph be reworded to

release the United States from its obligations if the necessary land is
, O

not provided.
(n
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Section 501(a) raises problems quite similar to those raised

by Section 202. The Joint Co_nitt6e sees no reason not to require

ratification of pre-termination treaties in accordance with the

provisions of the Constitution. Accordingly, the Joint Co_ittee re-

co, ends the following changes:

(a) The treaties and international agre_ents applicable to

the Trust Territory of the Pacific Islands on the day preceding the

effective date of this Compact shall, with {he consent Of the Goverz_ent

of the Federated States of _4icronesia in accordance with its constitutional

processes, be applicable to Micronesia; provided, that such consent shall

not be unreasonably withheld or delayed as to any such treaty or inter-

national agreement which in its effect does not relate exclusively or

predominantly to Micronesia rather than to the United States. The treatie_

and international agreements made applicable to _4icronesia pursuant to

Section 202 of this Compact shall also be applicable to _icronesia.

• Section 501(b), insofar as it pewits United States legislation

possibly inconsistent with the Constitution to become applicable to

I'_icronesia, likewise represents a conflict with the provisions of the

Constitution. The legit_ate interests of the United States, howeyer,

will be protected by the fact that, once the consent of the Government of

the Federated States has been given to a treaty, there would appear to be

no reason for withholding approval of any necessary implementing legislation.

Accordingly, the Joint Co_ittee reco_ends that Section 501(b) be _ended

to read as follows:

J

(b) The statutory law of the United States applicable to the

Trust Terriotory of the Pacific Islands on the day preceding the eff@ctive

date of this Compact shall not be applicable to Micronesia.



• ,°.

Section 502(b) is discussed in connection with Section 501(b).

The final sentence of this Paragraph raises the latent possibility of

conflict •between laws applied to the United States Under this'Paragraph,

, on the one hand, and the _'licronesian Constitution, on the other.

Accordingly, it is the recoi_iendation of the Joint Cenunittee that the

final sentence of this Paragraph be deleted.

Section 502(c) raises 11o problems if the proposed changes to

United States treaty powers are adopted.

L
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Section 603 requires complete renegotiation, primarily in

light of the lessons Micronesia has learned from United States actions
'\

in connection with the Service t6"Sa_pan Case, as well as of the

problems associated with treaties, discussed elsewhere•" Accordingly,

the Joint Committee reco_mnends the followingrevision of Section 603:

Section 603: The Government of Micronesia shall have the

sole power to regulate air and maritime co_nerce to, from, and within

the Jtu_isdiction of the Federated States of Micronesia, to the extent

that such regulation does not conflict with (a) treaties and inter-

national agreements applicable to the Federated States of Micronesia "

pursuant to Section 501(a); (b) applicable regulations of the United

States Federal Aviation Agency; and (e) the activities of the United

States in Micronesia under Title Iil.

o_
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lqith regard to Title VII, the Joint Cormnittee would appreciate

receiving the benefit of the detailed legal opinion of the United States

\ delegation as to the obligations imposed by United States nationality

upon _.,_icl_onesian citizens and nationals• The Joint Con_nittee is

particula;-ly concerned as to whether any positive allegiance to the

United States, as opposed to Micronesia or any other nation, is required

by United States nationality .

_hen this opinion is received, the Joint Committee believes

that re-examination of the provisions of this Title can better be under-
taken, as and if required, o
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The provisions of Section l102(b) were negotiated at the timei

when the question of the Pa_'ticipation by the _fariana islands District

in the fut_re Government of Micronesia remained a possibility. Accordingly,

the Joint Co_nittee agreed to provisions for Mieronesian termination

of the Compact which could theoretically require a vote of 90% or more in

favor of termination before it could take effect.

The situation with regard to the ;._arianas has, of course, been

changed substantially. Therefore, while the Joint Committee reaffirms

its desire for a close and lasting relationship with the United States,

other considerations no,_ dictate that this Paragraph be renegotiated in

accordance with the principles of equity between the two parties.

The Joint Committee therefore recoiT_ends the following s_nen_nent:

"(b) After the expiration of the first fifteen years following

its entry into force, this Compact may also be terminated unilaterally

by either the Government of the United States or the Government of

the Federated States of Micronesia, in accordance with their respective _

constitutional processes, Such termination to be effective on a date

not earlier than two years following receipt by either government of

notice of the intention of the other gover:_nent to terminate."

_ fJ\ _ ,.'l '.
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Section ii02(c) represents a direct conflict with the

Constituti'on, Which impliedly does not Permit the secession which

wOUld be necessary if one of the Federated States were not to

approve te_7_ination of the Compact.

The Joint Committee believes that the separation of any of

the Federated States is an internal problem which must be resolved
within Micronesia

• first Upon such resolution, any state desiring

to retain the ties of free association with the United States, in

accordance with the Compact, woUld presumably be free to do so by a
separate agreement.

O

The Joint Cormmittee therefore reco_nends that Parag_-aph (C)
of Section 1102 be deleted.

0



Section 1201(a) constitutes a direct conflict with the

Constitution of the Federated States of Ivficronesia. The Compact is

a treaty in accordance with the terms of the Constitution, and'

. specific procedures are spelled out therein for the ratification of

treaties. These provisions must also apply to the ratification ofthe Co1_pact.

The Joint Committee recognizes, however, that a plebiscite

is certainly usual, and may well be required by the United Nations in

connection with the termination of the Trusteeship. The Joint Committee

also recognizes the desirability of holding such a plebiscite. In light

of the Constitution, ho'_ever, we believe that the plebiscite is better

framed as the question of whether or not the Trusteeship will be

terminated. Since the Compact wotald take effect Upon termination, the

plebiscite will in practical effect be a plebiscite upon the Compact. ._

The Joint Committee therefore recommends the following amend-
ment to Section 1201.

Section 1201. This Compact Will be approved by the Govermnent

of the United States and by the Government of the Fede_.ated States" of

blicronesia in accordance with their respective constitutional processes.

"-----y 1



Section 1202 requires amendment to (i) reflect the fact that

the people of Hicronesia have already adopted a Constitution, and (2)

re-insert provisions calling for a plebiscite. The reco_nend@d _nend-
ment is as follows:

Section 3202 The President of the United States and the

.... ,

President of the Federated States of 41cronesia shall jointly issue a

proclamation announcing a mutually acceptable date on which this Compact

will come into effect, when they find that:

i. This Compact has been approved as provided for in Section1201; and that

2. The people of _4icr@nesia have approved the termination of. _

the Trusteeship Agreement, in a plebiscite in which a majority of at

].east 557, of those voting approve such termination, includi:ig a majority_
in. each of the Federated States of b_icronesia; provided, that all

persons who would be eligible to Vote in elections for the Congress of

Micronesia, if such elections were held on the day the plebiscite is

conducted, shall be eligible to Vote in the pleb±_cite; and PZ'ovided

further, that in determining wh_ther a majority has Voted for or against

the termination of the Trusteeship Agreement, only the affirmative and

the negative Votes shall be counted; and that

3. The Trusteeship between the United States and tile Security

Council of the United Nations for the forn2er Japanese _:andated Islands

has been terminated or will terminate on the day on which this Compactbecomes effective.


